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I. THE LOWER COURT ERRED IN 
GRANTING POST-CONVICTION RELIEF ON 
THE BASIS THAT THE COURT APPOINTED 
PSYCHIATRISTS SHOULD HAVE LEARNED 
THAT THE DEFENDANT WAS IN AN AUTO 
ACCIDENT PRIOR TO THE MURDER 
RESULTING IN A COMA AND FACIAL 
PARALYSIS AND SHOULD HAVE ORDERED 
ADDITIONAL TESTS TO DISCOVER ORGANIC 
BRAIN DAMAGE WHICH DEPRIVED THE 
DEFENDANT OF DUE PROCESS BY DENYING 
HIM THE OPPORTUNITY TO DEVELOP 
FACTORS IN MITIGATION OF THE 
IMPOSITION OF THE DEATH PENALTY. 

ARGUMENT 

The majority of the appellee's assertions are contradicted 

by either the record or appellant's initial argument and further 

elaboration is not needed. Several points, however, warrant 

further development. 

The state's challenge to the decision below is not a factual 

one alone. The state does not simply disagree with the trial 

court's determinations of credibility and other assessments of 

the facts before it. It is the state's position that the trial 

court in derrogation of all concepts of finality rendered a 

legally untenable decision. 

Even under Dr. Halleck's "standard of care" for psychiatric 

examinations there were no discernable behaviors during the 

mental status examinations of Sireci to suggest the need for 

further tests in order to differentiate between organic illness 

and functional illness (R 257-266) . The appellee points to no 

specific medical record to support the "conclusion in 1965 that 

Sireci suffered a basilar skull fracture" which resulted in brain 

damage. See, Answer Brief of Appellee/cross appellant, p. 3 0 ,  n. 

a 15. Certainly counsel should know upon what records his experts 



relied. Two of the defense experts could not even plug in the 

brain damage to Sireci's behavior at the time of the murder. Dr. 

Pincus could only plug it in in combination with a paranoid 

thought disorder, which was not demonstrated not to have been of 

recent origin and was found only recently by Dr. Lewis. It is 

clear that the lower court erred. 



I I .  ARGUMENT ON CROSS -APPEAL 

The s t a t e  a p p e a l e d  f rom t h e  c i r c u i t  c o u r t ' s  o r d e r  g r a n t i n g  

S  i rec i  ' s r e q u e s t  f o r  a n  e v i d e n t i a r y  h e a r i n g  and a p p l i c a t i o n  f o r  

s t a y  o f  e x e c u t i o n .  The t r i a l  c o u r t  h e l d  t h a t  a l i m i t e d  

e v i d e n t i a r y  h e a r i n g  was n e c e s s a r y  t o  a d d r e s s  t h e  claim t h a t  

S i r e c i  was d e p r i v e d  o f  h i s  r i g h t s  to  d u e  p r o c e s s  and  e q u a l  

p r o t e c t i o n  b e c a u s e  t h e  t w o  p s y c h i a t r i s t s  a p p o i n t e d  b e f o r e  t r i a l  

t o  e v a l u a t e  h i s  s a n i t y  a t  t h e  t i m e  o f  t h e  o f f e n s e ,  f a i l e d  t o  

c o n d u c t  c o m p e t e n t  and a p p r o p r i a t e  e v a l u a t i o n s .  The t r i a l  c o u r t  

f u r t h e r  h e l d  t h a t  t h e  h e a r i n g  was n e c e s s a r y  s o l e l y  t o  d e t e r m i n e  

t h e  e f f e c t s ,  i f  a n y ,  t h i s  claim may have  had o n  t h e  s e n t e n c i n g  

h e a r i n g .  The c o u r t  s p e c i f i c a l l y  found  t h a t  t h e  a l l e g e d  v i o l a t i o n  

o f  d u e  p r o c e s s / e q u a l  p r o t e c t i o n  had no  b e a r i n g  on  t h e  p r i o r  

• d e t e r m i n a t i o n  o f  S i r e c i ' s  g u i l t .  T h i s  c o u r t  a g r e e d .  S t a t e  v .  

S i r e c i ,  502 So.2d 1 2 2 1  ( F l a .  1 9 8 7 ) .  Such d e t e r m i n a t i o n  by t h i s  

c o u r t  is now t h e  law o f  t h e  case. 

S i n c e  t h e  s t a t e  a p p e a l e d  t h e  g r a n t i n g  o f  a s t a y  and  a n  

e v i d e n t i a r y  h e a r i n g ,  S i r e c i  was c e r t a i n l y  on  n o t i c e  o f  t h e  i s s u e s  

i n v o l v e d  and was p r o v i d e d  f u r t h e r  n o t i c e  by t h e  o r d e r  o f  t h e  

t r i a l  c o u r t  l i m i t i n g  t h e  h e a r i n g  to  s e n t e n c i n g  i s s u e s  o n l y .  Had 

S i r e c i  f e l t  s u f f i c i e n t l y  a g g r i e v e d  by s u c h  o r d e r ,  t h e  i n s t a n t  

c r o s s - a p p e a l  c o u l d  have  b e e n  p r o p e r l y  f i l e d  a t  t h a t  p o i n t  i n  

time. S i r e c i  r a i s e d  t h i s  i s s u e  i n  a m o t i o n  f o r  r e h e a r i n g  b e f o r e  

t h i s  c o u r t  and r e l i e f  was d e n i e d .  The f i l i n g  o f  a c r o s s - a p p e a l  

a t  t h i s  p o i n t  i n  t i m e  as to  t h i s  i s s u e  seems to  be  t h e  r e s u l t  o f  

S i r e c i ' s  i n e x p l i c a b l e  modicum o f  s u c c e s s  be low,  which  he  would 



l i k e  e x t e n d e d .  A c r o s s - a p p e a l  a t  t h i s  p o i n t  i n  time, however ,  

a u n t i m e l y  a s  it is ,  c o n s t i t u t e s  a n  a t t e m p t  t o  g a i n  a  s econd  

r e h e a r i n g  b e f o r e  t h i s  c o u r t .  The c r o s s - a p p e a l  s h o u l d  be 

d i s m i s s e d  or summar i ly  d e n i e d .  

Even i f  t h e  " b e l a t e d "  c r o s s - a p p e a l  c o u l d  now be e n t e r t a i n e d ,  

no r e l i e f  c o u l d  be  g r a n t e d .  D r .  H e r r e r a  t e s t i f i e d  below t h a t  

e v e n  i f  t h e r e  was o r g a n i c  damage, it  was n o t  o f  s u c h  s e v e r i t y  a s  

to  p r e v e n t  S i r e c i  f rom knowing what was happen ing  (R 5 9 ) ,  and 

e v e n  i n  l i g h t  o f  t h e  most r e c e n t  d i a g n o s i s  h e  c o u l d  n o t  s t a t e  

t h a t  n e u r o l o g i c a l  d e f i c i t s  c a u s e d  t h e  m u l t i p l e  s t a b b i n g  ( R  

1 1 7 ) .  D r .  K i r k l a n d  a l s o  t e s t i f i e d  t h a t  h e  d o e s  n o t  b e l i e v e  t h a t  

S i r e c i  had a  s i g n i f i c a n t  m e n t a l  d i s o r d e r  t h a t  would have  p l a y e d  a  

p a r t  i n  h i s  p l i g h t ,  and it was i m p o r t a n t  t h a t  S i r e c i  t o l d  someone 

a f t e r w a r d s  t h a t  h e  had s t a b b e d  t h e  man f i f t y - f i v e  times b e c a u s e  

a h e  d i d  n o t  want any w i t n e s s e s  ( R  1 7 7 ) .  De fense  e x p e r t ,  D r .  

Lewis ,  d i d  n o t  e v e n  e v a l u a t e  S i r e c i ' s  s t a t e  o f  mind a t  t h e  time 

o f  t h e  s t a b b i n g  ( R  317-318) .  De fense  e x p e r t ,  D r .  P i n c u s  

t e s t i f i e d  t h a t  a  scheme to  g o  to  t h e  c a r  l o t ,  g e t  k e y s  and  

e v e n t u a l l y  u s e  t h o s e  k e y s  t o  t a k e  a  car from t h e  l o t  and d r i v e  to  

a c e r t a i n  l o c a t i o n  is e v i d e n c e  o f  p l a n n i n g  and a n t i s o c i a l  

t h i n k i n g  and was g o a l  d i r e c t e d  and  r a t i o n a l  (R 475-476) .  De fense  

e x p e r t  D r .  V a l l e l y  c o u l d  f i n d  no c o r r e l a t i o n  be tween  t h e  a l l e g e d  

o r g a n i c  damage and t h e  m u l t i p l e  s t a b b i n g  (R 5 3 0 ) .  D r .  P o l l o c k  

d i d  n o t  b e l i e v e  t h a t  s t a b b i n g  someone f i f t y - f i v e  times was a n  

i n c o n s i s t e n c y  i n  b e h a v i o r  f o r  S  i rec i  , a n  i n d i v i d u a l  who was 

c o n s t a n t l y  i n v o l v e d  i n  a l t e r c a t i o n s  (R 5 8 6 ) .  

S i r e c i  c o u l d  have  been  c o n v i c t e d  o f  f i r s t  d e g r e e  murder  



under  a  f e l o n y  murder  t h e o r y ,  i n  any e v e n t .  T h i s  c o u r t  r e j e c t e d  

0 S i r e c i ' s  a rgument  on  d i r e c t  a p p e a l  t h a t  t h e  e v i d e n c e  was l e g a l l y  

i n s u f f i c i e n t  t o  s u p p o r t  a  f i n d i n g  o f  i n t e n t  t o  r o b .  S i r e c i  v .  

S t a t e ,  399 So.2d 964 ,  966-68 ( F l a .  1 9 8 1 ) .  L o g i c  d i c t a t e s  t h a t  

e v e n  i f  S i r e c i  had p l a n n e d  to  s t e a l  some k e y s ,  h i s  p l a n  c o n v e r t e d  

i n t o  one  t o  r o b  when he  e n c o u n t e r e d  t h e  v i c t i m ,  t a l k e d  t o  him,  

t h e n  s u b s e q u e n t l y  h i t  him w i t h  a  wrench and  s t a b b e d  him. 

S i r e c i ' s  new r e t r o s p e c t i v e  p o s t u l a t i o n s  a s  t o  t h e  s t a t e ' s  

p o s s i b l e  w i l l i n g n e s s  t o  p l e a  b a r g a i n  are t h e  h e i g h t  o f  

s p e c u l a t i o n  and are i n  c o n f l i c t  w i t h  t h e  f a c t s  o f  t h i s  c a s e .  



CONCLUSION 

a Based on the above and foregoing argument, the state 

respectfully requests this honorable court to vacate the order 

granting post-conviction relief with directions to the lower 

court to enter an order denying the same. 
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