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INTRODUCTION 

This i s  a case o f  o r i g i n a l  j u r i s d i c t i o n ,  pursuant t o  

A r t i c l e  V, Sect ion 15 o f  the Cons t i t u t i on  o f  the Sta te  o f  

F lo r ida .  

The p e t i t i o n  f o r  review i s  sought by the  Respondentrwho was 

the accused a t torney before the Referee. The Complainant, the  

F l o r i d a  Bar, d i d  not  seek review before t h i s  Court. 

References t o  t h e  Record are r e f e r r i n g  t o  the numbered 

paragraphs i n  t h a t  l e t t e r  t o  M r .  S id  White from the Honorable 

Wi l l i am L. Gary, Referee i n  t h i s  cause, dated May 5, 1989. 

Documents w i l l  be designated w i t h  a c a p i t a l  R in parenthesis 

fo l lowed by the  paragraph number. The complaint i n  t h i s  cause 

is there fore  noted as (R. 1). 

* 

I 
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STATEMENT OF THE CASE 

Th is  case was commence by t h e  f i l i n g  o f  a f o u r  count 

complaint  against  t h e  Respondent on August 5, 1987. (R.l) The 

Complainant f i l e d  c e r t a i n  Request f o r  Admissions w i t h  t h e  

complaint  and t h e  Respondent answered t h e  Complaint on September 

1 ,  1987. (R. 2,3) The Request f o r  Admissions was answered on 

September 22, 1987. ( R .  4) 

An order  schedul ing a f i n a l  hear ing  was entered by t h e  

Referee on October 15, 1987. (R.5) The Complainant f i l e d  a 

mot ion t o  t r a n s p o r t  t he  wi tness John Louie Houck on December 17, 

1987 and an Order f o r  t h a t  purpose was entered on the  same date.  
. 

( R .  7,8) 

An Order was entered on March 28, 1988 schedul ing an 

0 a d d i t i o n a l  hear ing  i n  t h i s  mat te r .  A mot ion t o  t r a n s p o r t  t h e  

wi tness Houck was f i l e d  on A p r i l  8, 1988 and an order  f o r  t h a t  

purpose was entered on A p r i l  11, 1988. (R.9,10, 1 1 )  Two 
I 

a d d i t i o n a l  n o t i c e s  o f  hear ing,  one dated J u l y  12, 1988 and t h e  

o the r  dated August 3, 1988, was entered by the  Referee. ( R .  

14,15) 

A t  t h e  conclus ion o f  the  l a s t  hear ing  i t  was decided t h a t  

t he  p a r t i e s  would submit w r i t t e n  memoranda and submit them t o  

t h e  Referee. The w r i t t e n  c l o s i n g  argument and memorandum as t o  

appropr ia te  d i s c i p l i n e  was submit ted by t h e  Complainant on 

September 30,1988. (R.16) The w r i t t e n  c l o s i n g  argument o f  t h e  

Respondent was a l s o  submit ted on the  same day bu t  w i thou t  a 

memorandum as t o  t h e  appropr ia te  d i s c i p l i n e .  (R.17) 

0 
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On October 10, 1988 t h e  R e s p o n d e n t  f i l e d  a m o t i o n  t o  b e  

a l l o w e d  t o  p r e s e n t  e v i d e n c e  i n  m i t i g a t i o n  a f t e r  t h e  Referee h a d  

made a d e t e r m i n a t i o n  of g u i l t  o r  i n n o c e n c e .  ( R .  18) The 

C o m p l a i n a n t  f i l e d  a r e s p o n s e  t o  t h i s  m o t i o n  o n  October 14, 1988. 

( R .  19) * 

The  Referee e n t e r e d  h i s  o r d e r  d e n y i n g  t h e  R e s p o n d e n t ' s  

r e q u e s t  f o r  a h e a r i n g  on  m i t i g a t i n g  f a c t o r s  o n  A p r i l  24, 1989. 

( R .  21)  On t h a t  same d a t e  t h e  C o m p l a i n a n t  f i l e d  i t  s ta tement  o f  

co s t .  ( R .  22) 

On May 4 ,  1989 t h e  Referee e n t e r e d  h i s  R e p o r t  i n  t h i s  

matter a n d  f o r w a r d e d  t h e  f i l e  t o  t h e  Supreme  C o u r t  of F l o r i d a .  

( R .  23)  The  R e s p o n d e n t  f i l e d  f o r  r e v i e w .  

I 
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STATEMENT OF FACTS 

The complaint f i l e d  i n  t h i s  caused consisted o f  four counts 

w i t h  a number o f  v i o l a t i o n s  a l leged i n  each count. The f i r s t  

count contained an a l l e g a t i o n  by a M r .  E rv i n  Whitehead who 

contended t h a t  h i r e d  the Respondent t o  represent him a f t e r  he 

was invo lved i n  an automobile accident. M r .  Whitehead claimed 

t h a t  he sustained both property and personal i n j u r y  damages t o  

h i s  neck. 

M r .  Whitehead d i d  not  have i n  autombile insurance a t  the 

t ime o f  the accident,. The Respondent d i d  secure f o r  him a 

sett lement f o r  the  damages t o  h i s  veh ic le  from the insurance 

company o f  the other  pa r t y  and charged h i m  a fee  o f  one hundred 

do l l a r s .  M r .  Whitehead continued t o  see doctors occasional ly  

but was unable t o  get any o f  them t o  say t h a t  he had sustained 

any permanent damage t o  h i s  body. 
I 

I n  May, 1983 the  Respondent sent M r .  Whitehead a l e t t e r  

in forming h i m  t h a t  he d i d  not be l ieve t h a t  he had a personal 

i n j u r y  c la im and t h a t  he should seek another op in ion i f  he 

desired. The Respondent explained the present s ta te  o f  the  law 

o f  F l o r i d a  concerning f i l i n g  s u i t  f o r  personal i n j u r y .  M r .  

Whitehead claimed t h a t  he never received t h i s  l e t t e r  but d i d  

mainta in t h a t  he wrote t o  the Respondent i n  May, 1984 

complaining t h a t  he was not able t o  t a l k  t o  the Respondent. 

Based upon a l l  o f  the evidence presented a t  the f i n a l  

hearing the Referee recommended i n  h i s  Report t h a t  the 

Respondent be found not g u i l t y  o f  v i o l a t i n g  D R l - l 0 2 ( A ) ( 4 ) ,  



0 DR1-102(A)(5), DRl-l02-(A)(6), DRG-lOl(A)(l), DR7-101(A)(2) and 

DR7-101 (A) (3)  

The second count o f  the complaint asserted t h a t  the 

Respondent had v i o l a t e d  the Code o f  Professional  Conduct by 

having been charged and convicted o f  f a i l i n g  t o  f i l e  income tax  
t 

re tu rns  f o r  the years 1978 and 1979. The Respondent admitted 

the a l lega t ions  o f  t h i s  count and on ly  disputed t ha t  i t  was a 

crime i nvo l v i ng  moral tu rp i tude.  He admitted t h a t  i t  d i d  

adversely r e f l e c t  upon h i s  f i t n e s s  t o  p rac t i ce  law. 

The Report o f  the Referee recommended t h a t  t h e  Respondent 

be found g u i l t y  o f  v i o l a t i n g  DRl- l02(A)(3) and A r t i c l e  XI, Rule 

11.02(3)(a) and (b )  of The I n t e g r a t i o n  Rule o f  the F l o r i d a  

Bar. - 
Count I11 o f  the complaint centered around t h e  a l l e g a t i o n  

o f  John Louie Houck. The Complainant acknowledged i n  i t ' w r i t t e n  

argument t o  the Referee t h a t  t h i s  Count i s  dependent upon the 

b e l i e v a b i l i t y  o f  M r .  Houck. M r .  Houck made many accusations 

against many people but s ince the Referee chose not t o  g ive  

these any credence t h e y  w i l l  not be set  f o r t h  here. 

The Referee's recommendation concerns the a l l e g a t i o n  by M r .  

Houck t h a t  t h e  Respondent f a i l e d  t o  appeal h i s  c r i m i n a l  

convict ion.  

M r .  Houck was charged w i t h  t r a f f i c k i n g  i n  mari juana and 

w i t h  possession of more than one hundred pounds o f  msrijuana. 

The charges were the r e s u l t  o f  a " s t i n g "  operat ion conducted 

p r i m a r i l y  by the F l o r i d a  Department o f  Law Enforcement. M r .  * 



a Houck maintained t h a t  he was working i n  an undercover capaci ty  

f o r  the Department. His employment had come about a f t e r  he was 

caught w i t h  a barn f i l l e d  w i t h  mari juana on h i s  farm i n  Perry, 

F lo r ida .  The Respondent represented Mr. Houck i n  t h a t  case and 

the charges were dismissed because law enforcement ' o f f i c e r  

f a i l e d  t o  ob ta in  a search warrant p r i o r  t o  searching the 

premises. M r .  Houck's Motion t o  Suppress was granted by the 

Court. 

During t h a t  case M r .  Houck became f r i e n d s  w i t h  some o f  the 

agents and according t o  him he began t o  work w i t h  them. The 

agents maintained t h a t  they found him so untrustworthy t h a t  he 

1 

never i n  f a c t  worked f o r  them. 

One o f  the people caught i n  the barn a t  the t ime of the 

r a i d  was one Orlando Rodriguez. According t o  Mr .  Houck t h i s  man 

owed him some money and he was t r y i n g  t o  get i t  from him. 

According t o  var ious telephone conversations which were recorded 

M r .  Houck promised t o  he lp  M r .  Rodriguez w i t h  h i s  t roub les  but 

wanted h i s  money. He kept t e l l i n g  M r .  Rodriguez t h a t  he was 

going t o  have him sent o f f  if he d i d  not  get h i s  money together.  

During the conversations M r .  Houck claimed t h a t  he knew everyone 

i n  P e r r y  and had great  power w i t h  the  l o c a l  establishment. He 

t o l d  M r .  Rodriguez t h a t  he could pay o f f  judges and t h a t  they 

d i d  what he t o l d  them t o  do. He a lso  t r i e d  t o  i n t im ida te  M r .  

Rodriguez i n t o  h i r i n g  the Respondent c la iming t h a t  they worked 

together.  

M r .  Rodriguez t i r e d  o f  t h i s  harassment and n o t i f i e d  the 

6 



Department o f  Law Enforcement. They had M r .  Rodriguez Mr .  Houck 

and t e l l  him t h a t  he was b r i n g  h i m  some money and a l so  some 

marijuana. O r i g i n a l l y  t h i s  meeting was t o  take place i n  Perry, 

F l o r i d a  according t o  the t r a n s c r i p t s  o f  the telephone 

conversations. However, M r .  Rodriguez came t o  Ga inssv i l l e  and 
6 

c a l l e d  M r .  Houck from there t e l l i n g  h i m  t o  come down and meet 

him a t  a motel. He t o l d  M r .  Houck t h a t  he had h is  money and 

a lso  had him some "po t " .  

M r .  Houck picked up a f r i e n d  and immediately proceeded t o  

Gainesv i l le .  When be a r r i v e d  M r .  Rodriguez had a f r i e n d  w i t h  

him t h a t  was there  f o r  the purpose o f  t r a n s l a t i n g  and a s s i s t i n g  

h i s  f r i e n d  Orlando. This f r i e n d  was i n  f a c t  an agent o f  t h e  

Department o f  Law Enforcement and the room was wired w i t h  

l i s t e n i n g  and recording devises. e 
A prolonged discussion and heated argument took ' p l ace  i n  

t h e  room w i t h  M r .  Houck making many threats.  He was very angry 

because M r .  Rodriguez had not brought him h i s  money. M r .  Houck 

repeatedly s ta ted  on the taped conversat ion t h a t  he d i d  not  want 

t h e  "po t "  and t h a t  he d i d  not  have any use f o r  i t .  M r .  

Rodriguez and the agent cons is ten t l y  t r i e d  t o  get h i m  t o  take 

the mari juana and a f t e r  about two hours o f  conversat ion he 

agreed upon the cond i t i on  t h a t  M r .  Rodriguez would get h i s  money 

t o  him i n  the f o l l ow ing  days. 

M r .  Houck and h i s  f r i e n d  had the mari juana placed i n  M r .  

Houck's car  and l e f t  t he  motel. A f e w  minutes l a t e r  they were 

ar res ted and charged w i t h  possession o f  marijuana. a 

7 



M r .  Houck contacted the Respondent s h o r t l y  a f t e r  h i s  a r r e s t  

and requested t h a t  he represent him i n  t h e  C i r c u i t  Court o f  

Alachua County on the charges. He a l so  requested t h a t  the 

Respondent represent h i s  f r i end .  A p lea o f  not  g u i l t y  was 

entered and the p res id ing  judge he ld  a hearing t o  determihe t h a t  

there  was no c o n f l i c t  w i t h  the two defendants having the same 

lawyer. Both men were present before the Court and i t  was 

concluded a f t e r  they were both questioned t h a t  there  was no 

c o n f l i c t  and t h a t  the Respondent could represent both o f  them. 

Because o f  the overwhelming evidence t h a t  the Sta te  had i t  

was discussed and decided t h a t  the on ly  possib le defense was 

t h a t  of entrapment. The defendant understood t h a t  i t  would be 

necessary f o r  them to ,  i n  e f f e c t ,  say t h a t  they were g u i l t y  but  

t h a t  they w e r e  l e d  i n t o  the crime by the o f f i c e r s .  I t  was 

understood t h a t  the matter would be t o t a l l y  i n  the hands o f  the 

j u r y  and t h a t  i t  would be necessary f o r  them t o  be convinced. 

L 

0 

The matter went t o  t r i a l  and M r .  Houck t e s t i f i e d  using the 

defense t h a t  he was entrapped. The j u r y  chose not t o  be l ieve  

him although they d i d  be l ieve h i s  f r i end .  M r .  Houck was 

convicted and sentenced t o  a term o f  15 years imprisonment. 

M r .  Houck maintains t h a t  he wanted the  Respondent t o  

prosecute an appeal o f  h i s  conv ic t ion  and t h a t  the Respondent 

t o l d  him he would do so. A no t i ce  o f  appeal was i n  f a c t  f i l e d  

i n  the C i r c u i t  Court bearing M r .  Houck's name on i t .  M r .  Houck 

claims t h a t  the s ignature was not  h i s  but was a forgery.  M r .  

Hudson, an employee o f  the  Respondent, maintained t h a t  he took 0 



0 t h e  no t i ce  t o  the  Ga inesv i l l e  j a i l  and t h a t  he saw Ur. Houck 

s ign  i t  and t h a t  he notar ized the signature. He a lso  s ta ted  

t h a t  he took the no t i ce  t o  the Clerk o f  the C i r c u i t  Court f o r  

f i l i n g .  The no t i ce  was not t ime ly  f i l e d  and was i n  f a c t  one day 

beyond the 30 day per iod f o r  f i l i n g  c r i m i n a l  appeals.' M r .  

Hudson s ta ted  t h a t  he though the no t i ce  was prepared a t  the 

i n s t r u c t i o n  o f  the  Respondent but on cross examination he 

admitted t h a t  M r .  Houck was c a l l i n g  the  o f f i c e  dur ing t h i s  

per iod o f  t ime and t h a t  i t  may have been prepared a t  h i s  

i n s t r u c t i o n  o r  the  i n s t r u c t i o n  o f  someone e lse  i n  the o f f i c e .  

M r .  Houck t e s t i f i e d  t h a t  he had never seen the no t i ce  before and 

t h a t  i t  d i d  not  bear h i s  signature. 

. 

The Respondent t e s t i f i e d  t h a t  he t o l d  M r .  Houck t h a t  there  

was no basis f o r  an appeal, the t r i a l  cour t  having r u l e d  w i t h  

the defense on almost every ob jec t ion  and having permi t ted the  

Defendant t o  plead not g u i l t y  as w e l l  as assert  the  defense o f  

entrapment. M r .  Houck was t o l d  t h a t  an appeal would be t o  no 

a v a i l  and t h a t  the Respondent could not  e t h i c a l l y  asser t  t h a t  

there  were any grounds. He was i ns t ruc ted  t o  obtained the 

serv ices o f  the Publ ic  Defender i f  he bel ieved t h a t  he must have 

h i s  case appealed. 

M r .  Houck t e s t i f i e d  t ha t  he d i d  not know t h a t  the  Publ ic  

Defender was handl ing h i s  appeal and thought t h a t  i t  was i n  the  

hands o f  the Respondent up u n t i l  1985. Vet, the  record reveals 

t h a t  he d i d  f i l e  an a f f i d a v i t  o f  insolvency and a request t o  

have the Publ ic  Defender appointed. The Publ ic  Defender was 0 



a appointed and f i l e d  a number o f  documents i n  the appeal. More 

impor tant ly  the Publ ic  Defender v i s i t e d  Mr .  Houck i n  p r i son  t o  

discuss w i t h  him h i s  appeal. When the appeal was dismissed 

because the Publ ic  Defender d i d  not show cause why the n o t i c e  of 

appeal had not  been f i l e d  on t ime a copy o f  the d ismidsal  was 

mailed t o  M r .  Houck. M r .  Houck even wrote t o  M r .  Rhodes a t  the  

F i r s t  D i s t r i c t  Court o f  Appeal concerning h i s  case and was t o l d  

t h a t  i t  had been dismissed because the Publ ic  Defender had not  

f i l e d  a responds t o  the  Order t o  Show Cause. 

M r .  Houck admit ted t h a t  the Respondent had t o l d  h i m  t h a t  he 

d i d  not have anything t o  appeal. 

M r .  Houck, through M r .  Brinkmeyer, the Publ ic  Defender t h a t  

had handled h is  appeal and al lowed i t  t o  be dismissed, f i l e d  

t h i s  complaint against the Respondent. M r .  Brinkmeyer a lso  

f i l e d  f o r  a belated appeal of the conv ic t ion  o f  M r .  Youck w i t h  

the  F i r s t  D i s t r i c t  Court o f  Appeal. This appeal was granted and 

M r .  Houck was al lowed to present h i s  grounds to the  Court. The 

0 

conv ic t ion  o f  M r .  Houck was  affirmed, the Court f i n d i n g  no mer i t  

t o  the arguments presented on h i s  behal f .  Th is  aff i rmance came 

down before the  hearing i n  t h i s  cause and was t h e  probable 

reason f o r  M r .  Houck's des i re  t o  berate many o ther  people a t  the 

t i m e  o f  the hearing. 

M r .  Cornelius, an agent w i t h  the  F l o r i d a  Department o f  Law 

Enforcement who had t e s t i f i e d  against M r .  Houck i n  h i s  t r i a l ,  

a lso  t e s t i f i e d  i n  t h i s  matter. He admitted t h a t  he knew noth ing 

o f  the matters complained of except what Y r .  Houck had t o l d  a 
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0 him.Mr. Douglas Brinkmeyer a lso  t e s t i f i e d  and again s ta ted  t h a t  

he could on ly  repeat what Mr .  Houck had t o l d  h i m .  

Count I V  concerned the  complaint o f  M r .  Boyd H i l t o n  and h i s  

accusation t h a t  he re ta ined the Respondent t o  represent him i n  

c e r t i n  matters and t h a t  the Respondent f a i l e d  t o  do so'. M r .  

H i l t o n  claimed t h a t  he sought the assistance o f  the  Respondent 

concerning a j uven i l e  matter i n  which h i s  ch i l d ren  were charged 

and a subsequent c i v i l  ac t i on  brought against h i m  and h is  w i f e  

f o r  the damages caused by the ch i ld ren.  

The Respondent t e s t i f i e d  t h a t  he was re ta ined by Mrs. 

H i l t o n  i n  January 1985 because she had a judgment against her 

. 
f o r  the damages caused by the two sons o f  Mr .  H i l t on .  These 

were not her ch i l d ren  and she d i d  not understand how she could 

be he ld  responsible f o r  damages caused by them. She was 

attempting t o  buy a car  and was unable t o  do so becquse the  

insurance company had obtained a judgment against her. 

M r s .  H i l t o n  had been t o  j uven i l e  cour t  w i t h  her husband and 

the sons when they were charged w i t h  having set  f i r e  t o  a house 

a f t e r  having broken i n t o  i t .  She was there  not  as t h e i r  mother 

but simply t o  be w i t h  her husband. The two sons were 

represented by M r .  Isedore Rommes, Ass is tant  Pub l ic  Defender. 

M r .  Rommes negot iated a p lea and the two sons admitted the  

a l lega t ions  o f  delinquency and were placed on probat ion. 

According t o  M r .  and M r s .  H i l t on ,  M r .  Rommes t o l d  them t h a t  they 

would not  be l i a b l e  f o r  the damages t o  the house because i t  was 

covered by insurance. They sa id  t h a t  they would never have 



agreed t o  the boys admi t t i ng  g u i l t  i f  they had known t h a t  they 

would be l i a b l e  i n  any way. 

I n  January, 1985, a f t e r  being pa id  a re ta ine r  fee by Yrs .  

H i l t on ,  the Respondent f i l e d  a motion i n  the Juveni le Court t o  

a l low the sons t o  withdraw t h e i r  p lea and vacate the  judgment 
a 

based upon the in fo rmat ion  t h a t  Y r .  and Y r s .  H i l t o n  had r e l i e d  

upon from Y r .  Rommes. A hearing was he ld  on t h i s  motion but M r .  

Rommes t e s t i f i e d  t h a t  he d i d  not  g ive  the  H i l t o n ' s  t h i s  advise 

and the motion was denied. The records do not  revea l  t h a t  the  

order denying the motaon was ever reduced t o  w r i t t i n g  and f i l e d .  

I n  February, 1985, the Respondent f i l e d  a motion t o  vacate 

the  judgment against M r s .  H i l t o n  upon the basis t h a t  Yrs. H i l t o n  

not  being re l a ted  t o  the  ch i l d ren  was i n  no way responsible f o r  

t h e i r  t o r t s .  Upon proper proof t o  the insurance company o f  t h i s  

f a c t  t h e  insurance company c leared M r s .  H i l t o n  and there  was no 

need f o r  the matter t o  proceed f u r t h e r .  

M r .  H i l t o n  t e s t i f i e d  t ha t  he h i r e d  the  Respondent t o  appeal 

the conv ic t ion  of h i s  ch i l d ren  i n  Juven i le  Court and t h a t  he 

a lso  h i r e d  him t o  defend him i n  smal l  c la ims cour t .  He d i d  

admit t h a t  he d i d  not  know when he h i r e d  the Respondent and t h a t  

the rece ip t  f o r  the re ta ine r  was i n  the possession o f  h i s  

e x - w i f  e. 

Subsequent t o  the sons being placed on probat ion they again 

were having t r oub le  and t h e  Respondent ass is ted M r s .  H i l t o n  i n  

g e t t i n g  them t rans fe r red  t o  t h e i r  na tu ra l  mother. The 

Respondent t e s t i f i e d  t h a t  t h i s  cause f r i c t i o n  between Y r .  and 

1 2  



M r s .  H i l t o n .  Th is  was i n  response t o  a quest ion by bar  counsel 

as t o  why Mr .  H i l t o n  would have brought t h i s  complaint. 

The Respondent asserted t h a t  he d i d  everyth ing t h a t  he was 

h i r e d  t o  do by M r s .  H i l t o n  and t h a t  he was not  g u i l t y  o f  any 

neglect .  t 

The Referee recommended t h a t  the  Respondent be found g u i l t y  

o f  v i o l a t i n g  DR6-101 (A )  (3), DR7-101 (A)  (1 ), DR7-101 (A)  (2) and 

DR7-101 (A )  (3). 

I 
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ARGUEMENT I 

"The Referee erred in permitting the Ccanplainant 
t o  introduce the testinrmy of a witness before 
the Grievance Cornnittee into evidence when tha t  
witness was present a t  the hearing'' 

4 
The Complainant sought t o  i n t roduce  t h e  test imony of t h e  

wi tness, John Louie Houck, be fore  t h e  Grievance Committee i n t o  

evidence over t h e  o b j e c t i o n s  o f  t h e  Respondent. The wi tness was 

present a t  t h e  hear ing  be fore  t h e  Referee bu t  h i s  answers were 

d i f f i c u l t  t o  e l i c i t  and were o f t e n  c o n t r a d i c t o r y  t o  t h e  

test imony which he had p rev ious l y  given. He was a t tempt ing  t o  

g i v e  a l o n g  r e c i t a t i o n  on t h e  i n j u s t i c e  o f  t h e  j u s t i c e  system 

and t o  r e c i t e  t o  t h e  Referee t h a t  he had been sent t o  p r i s o n  on 

a frame-up by t h e  Department o f  Law Enforcement. He re fused t o  

con f ine  h i s  remarks t o  the  mat te r  under cons ide ra t i on  and 

cont inuous ly  attempted t o  i n d i c t  everyone, everywhere, t h a t  he 

had ever had any dea l ings  w i t h  and t o  d e p i c t  h imse l f  as an 

innocent v i c t i m  o f  i n j u s t i c e .  

b 

Because o f  t he  p o s i t i o n  taken by t h e  w i tness  du r ing  t h e  

hear ing  on t h e  Complaint against  t h e  Respondent, t he  Complainant 

f i n a l l y  gave up and s imply  took t h e  p o s i t i o n  t h a t  t he  test imony 

which he had g iven be fore  the  Grievance Committee should be 

in t roduced i n t o  evidence by the  Referee and considered by him i n  

reaching h i s  dec is ion .  The Respondent ob jec ted  t o  t h i s  upon t h e  

grounds t h a t  i t  denied him the  o p p o r t u n i t y  t o  have t h e  witnesses 

appearing against  him con f ron t  him and be cross examained. The 

Respondent was no t  present a t  t he  Grievance Committee hear ing  

14 I 
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a when t h e  wi tness t e s t i f i e d  a l though he had been n o t i c e d  o f  t h e  

hear ing and cou ld  have been present i f  he had chosen t o  do so. 

The p o s i t i o n  o f  t h e  Complainant was t h a t  t h e  test imony o f  M r .  

Houck be fore  t h e  Committee was s i m i l a r  t o  a depos i t i on  and t h a t  

i t  was admiss ib le  even though t h e  Respondent was no t  pt-esent. 

The Referee a t  f i r s t  susta ined t h e  o b j e c t i o n  o f  t he  Respondent 

bu t  upon f u r t h e r  argument f rom the  Complainant changed h i s  

r u l i n g  and admi t ted t h e  t r a n s c r i p t  o f  t h e  Grievance Committee 

hear ing.  

I t  i s  easy t o  understand t h e  f r u s t r a t i o n  o f  t h e  Complainant 
b 

w i t h  a wi tness who has p rev ious l y  g iven  test imony which i s  very  

suppor t i ve  of i t s  p o s i t i o n  and who when he appears be fo re  t h e  

Referee begins t o  take  a d i f f e r e n t  stance and begins t o  waiver  

and take  a d i f f e r e n t  p o s i t i o n .  However, t h a t  w i tness  i s  no t  a 

p a r t y  t o  t h e  proceedings and h i s  attendance has been compelled 

and t h e  Referee has t h e  duty  and t h e  power t o  compel him t o  

answer t h e  quest ions propounded by counsel  f o r  t h e  Complainant. 

If t h e  w i tness  begins to g i v e  test imony which i s  a s u r p r i s e  

o r  is c o n t r a d i c t o r y  t o  what he has s a i d  under oa th  p r e v i o u s l y  

than the  wi tness can be dec lared a h o s t i l e  wi tness and t h e  

Complainant cou ld  have impeached him as on cross examination. 

These remedies as w e l l  as o the rs  were a v a i l a b l e  t o  t h e  

Complainant i n  order  f o r  t h e  des i red  test imony t o  have been 

obtained. However, i ns tead  of t a k i n g  any o f  these o r  o the r  

remedies t h e  Complainant chose t o  seek admission of t h e  

test imony be fo re  t h e  Grievance Committee. Th is  was a 0 



a fundamental e r r o r  which depr ived t h e  Respondent o f  va r ious  

C o n s t i t u t i o n a l  guarantees and r e s u l t e d  i n  t h e  f i n d i n g  o f  g u i l t  

on one o f  t h e  counts o f  t h e  Complaint. 

I t  i s  r e a l i z e d  t h a t  t h e  proceedings be fore  t h e  Referee are  

n e i t h e r  c r i m i n a l  nor  c i v i l  but  a re  quas i - admin i s t ra t i ve  hear ings 

6 

u n t i l  t h e y  reach t h e  Supreme Court .  S t a t e  ex r e l .  F l o r i d a  Bar 

v. Dawson, (1959, F l a )  111 So. 2d 427 However, t h e  proceedings 

are  p u n i t i v e  i n  na ture  and t h e  r i g h t s  o f  t h e  Respondent m u s t  be 

c a r e f u l l y  guarded. Conner v. Alderman, (1964, 2nd DCA) 159 

So. 2d 890; Les te r  v. Department o f  P ro fess iona l  and 

Occupat ional  Regulat ions,  (1977, 1st DCA) 348 So. 2d 923; Lee 

v. Walgreen Drug Stores Co. ( F l a  1942) 10 So. 2d 314; A l l u r e  

Shore Corp. v. Lymberis, ( F l a  1965) 173 So. 2d 702 Therefore 

i t  cannot be s a i d  t h a t  t h e  i n t r o d u c t i o n  o f  t h e  t r a n s c r i p t  was 
0 

harmless e r r o r  because w i thou t  t h e  test imony f rom i t  the ’charges  

cannot be susta ined because t h e r e  was no t  c l e a r  and conv inc ing  

evidence presented otherwise as t o  t h i s  p a r t i c u l a r  count. 

I f  a wi tness changes h i s  s t o r y  and c o n t r a d i c t s  what he has 

p r e v i o u s l y  s a i d  then h i s  test imony i s  c e r t a i n l y  no t  c l e a r  and 

convincing. Such test imony f a i l s  even t o  meet t h e  preponderance 

t e s t  i n  o rd ina ry  c i v i l  cases. The wi tness s imply  would no t  say 

i n  t h e  hear ing  what he had p r e v i o u s l y  s a i d  and t h e r e f o r e  i t  was 

necessary f o r  t h e  Complainant t o  at tempt t h e  s t r a t e g y  o f  

i n t r o d u c i n g  t h e  test imony be fore  t h e  Committee as i f  i t  were t h e  

depos i t i on  o f  a p a r t y .  

Even i f  t h i s  were a depos i t i on  i t  would be necessary f o r  0 



0 c e r t a i n  th ings  t o  have been shown before i t  could have been 

introduced i n t o  evidence. The witness was present and there fore  

he was not dead nor was he more than one hundred mi les  from the 

place o f  the hearing. He was not unable t o  a t tend because o f  

age, i l l n e s s ,  i n f i r m i t y  o r  imprisonment. H is  attendance had 
a 

been compelled and he was not an expert witness. No app l i ca t i on  

and no t i ce  t h a t  except ional  circumstances ex is ted  as t o  make i t  

desirable, i n  the i n t e r e s t  o f  j u s t i c e  and w i t h  due regard t o  the 

importance o f  present ing the testimony o f  witnesses o r a l l y  i n  a 

hearing, t o  a l low the ,testimony t o  be used. The Respondent had 

not been provided w i t h  a copy o f  the Grievance Committee hearing 

when i t  was o f f e red  i n t o  evidence. He was subsequently provided 

w i t h  a copy by the Complainant. However, no advanced no t i ce  o f  

any k i nd  was provided to the Respondent t h a t  an attempt t o  

in t roduce a t r a n s c r i p t  o f  these proceedings would be mad; by the 

0 

Complainant. Because the procedure provided f o r  i n  the F l o r i d a  

Rules o f  C i v i l  Procedure was not fo l lowed the t r a n s c r i p t  should 

have been excluded even i f  i t  were decided t h a t  i t  was i n  the 

nature o f  a deposit ion. 

Y e t ,  i t  must be remembered t h a t  t h i s  was not a depos i t ion  

but a t r a n s c r i p t  o f  the proceedings t h a t  took place before the 

Grievance Committee o f  t h e  F l o r i d a  Bar. The two are not  the 

same and are d i s t i n c t l y  d i f f e r e n t .  

The Grievance Committee o f  the Bar i s  more i n  the nature o f  

a grand j u r y  proceeding. L ike  the grand j u r y  i t s  funct ions are 

u 

i n ves t i ga t i ve ,  i n q u i s i t o r i a l ,  and accusator ia l .  The complaint 



e against an a t torney i s  r e f e r  by the Bar t o  the l o c a l  grievance 

committee which must inves t iga te  the a l l ega t i ons  t o  determine i f  

probable cause e x i s t  f o r  the b r i n g  o f  a formal  charge. The 

committee may hear witnesses and ob ta in  any other  in format ion 

which w i l l  a ss i s t  i t  i n  determining whether probable cause 
t 

should be found. I f  probable cause i s  not  found t o  e x i s t  then 

the matter goes no fur ther .  This i s  b a s i c a l l y  the  same 

procedure fo l lowed by t h e  grand j u r y .  The d i f fe rence  being t h a t  

if the grand j u r y  f i n d s  t h a t  probable cause e x i s t  then i t  issues 

an indictment .  . 
Both before the  Committee and the grand j u r y  the  accused 

may not be compelled t o  t e s t i f y  as t o  any matter which may 

inc r im ina te  him o r  her. The grievance committee does g ive  the 

accused at torney a r i g h t  t o  be present f o r  the t ak ing  o f  

evidence and t o  cross examine witnesses t h a t  t e s t i f y  against 

0 

him. However, he i s  not  required t o  be present nor i s  he 

required t o  present witnesses on h i s  own behal f .  When t h i s  

p a r t i c u l a r  matter about which M r .  Houck complained was presented 

t o  the grievance committee the Respondent was not present 

although he was given no t i ce  t h a t  the matter  would be considered 

by the committee. The absence o f  the  Respondent however i s  not 

the  issue i n  t h i s  p a r t i c u l a r  s i t u a t i o n .  

When t h i s  s i t u a t i o n  i s  ca r r i ed  t o  i t s  l o g i c a l  conclusion 

the danger o f  pe rm i t t i ng  the Complainant take such ac t i on  w i l l  

be aware t o  the Court. The Respondent has not  been able t o  f i n d  

any case where the cour ts  have permi t ted the  testimony of a 

18 



witness before a grand j u r y  to be presented t o  the cour t  because 

the witness d i d  not say the same t h i n g  he sa id  before the  grand 

j u r y .  This would c e r t a i n l y  be a unique way o f  having a defendant 

r i g h t  o f  cross examaination el iminated. I t  would a lso  destroy 

the system o f  j u s t i c e  which we have b u i l t  up i n  th i s ' coun t ry  

over the past two hundred years and would e f f e c t i v e l y  abrogate 

most o f  t h e  prov is ions o f  the Const i tu t ion .  Na tu ra l l y  t h e  

testimony of a witness before the grand j u r y  could be used t o  

.impeach t h a t  witness i f  he g ives d i f f e r e n t  testimony a t  some 

o t h e r  t ime. However, t h a t  does not  mean t h a t  a t r a n s c r i p t  o f  

the e n t i r e  testimony before the grand j u r y  could be introduced 

. 
i n t o  evidence. 

The Respondent has not been able t o  loca te  8 case t h a t  

provided f o r  the i n t roduc t i on  o f  testimony before a grievance 

committee i n t o  evidence i n  a hearing before a Referee. I To adopt 

0 

such a r u l e  would s i g n i f i c a n t  change the d i s c i p l i n a r y  procedure 

o f  t h i s  s tate.  The Referee would no longer be needed since i t  

would only be necessary f o r  the Complainant t o  present a l l  o f  

i t s  evidence to the committee, have a t r a n s c r i p t  o f  i t  made, 

in t roduce i t  i n t o  evidence and r e s t .  The probable cause hearing 

would become the hearing on the mer i t s  and the  f i n a l  hearing. 

The quantum o f  proof  would be s i g n i f i c a n t l y  diminshed and the 

Respondent would be placed a t  a d i s t i n c t  disadvantage i n  t r y i n g  

t o  defend himself  against any charge. 

The witness, John Louie Houck, was present, by compulsion, 

before the Referee when t h i s  matter came on f o r  hearing. The 

19 



burden was upon the Complainant t o  prove i t s case  and t h a t  case 

could only be proven w i t h  the testimony o f  M r .  Houck. M r .  Houck 

could have been compelled t o  t e s t i f y  and he could have been 

impeached by the Complainant i f  h i s  testimony was d i f f e r e n t  from 

t h a t  which he had prev ious ly  given. He could a lso  hdve been 

cross examined about what he had t o  say and the Court could then 

have proper ly  evaluated i t .  

I t  was not proper to al low the witness not  t o  t e s t i f y  and 

t o  admit h i s  testimony before the Grievance Committee i n t o  

evidence thus s u b s t i t u t i n g  the t r a n s c r i p t  f o r  l i v e  testimony. 

For t h i s  reason t h e  t r a n s c r i p t  should be disregarded and the  

. 

Respondent found not g u i l t y  as t o  the  a l l e g a t i o n  o f  Count I11 o f  

the Complaint. e 
I 



ARGUMENT I1 

'The recamnendation of the Referee that the 
kspondent be found guilty of Counts I11 and 
N is not supported by ccanpetent and substan- 
tial evidence and by the Record'' 

The f i n d s  o f  f a c t s  and  c o n c l u s i o n s  upon t h e  t e s t i m o n y  b y  

t h e  Referee are t o  be g i v e n  s u b s t a n t i a l  w e i g h t  and  s h o u l d  n o t  be 

o v e r t u r n e d  u n l e s s  t h e y  are  c l e a r l y  e r r o n e o u s .  The p r e s u m p t i o n  

is t h a t  t h e  f i n d i n g s  are correct a n d  t h e  b u r d e n  is upon t h e  

p a r t y  s e e k i n g  t o  h a v e  t h e m  set as ide  t o  s h o w  t h a t  t h e r e  is n o t  

s u b s t a n t i a l  e v i d e n c e  i n  t h e  record t o  s u p p o r t  them. - The 

F l o r i d a  Bar v. Wagner, (1968, F l a )  212 So. 2d 770; The Florida 
. 

B a r  v. Abrarson,  (1967, F l a )  199 So. 2d 457; The Florida Bar 

v. J o h n s o n ,  (1975, F l a )  313 So. 26 33 

O f  c o u r s e ,  t h e  b u r d e n  of p r o o f  is  upon t h e  Compla inan t  and  

i n  order t o  s u s t a i n  a charge o f  p r o f e s s i o n a l  m i s c o n d y c t  t h e r e  

must  be c lear  and  c o n v i n c i n g  e v i d e n c e  of t h e  a t t o r n e y ' s  g u i l t .  

The F l o r i d a  B a r  v .  Abney, (1973, F l a )  279 So. 2d 834 

I t  is t h e  c o n t e n t i o n  o f  t h e  Respondent  t h a t  t h e  Compla inan t  

d i d  riot p r o v e  t h e  g u i l t  o f  t h e  Respondent  b y  c lear  and  

c o n v i n c i n g  e v i d e n c e  on  C o u n t s  I11 and  I V .  Even t h e  Compla inan t  

c o n c e d e s  t h a t  t h e  c o m p l a i n t  l o d g e d  b y  M r .  Houck is d e p e n d e n t  

upon h i s  word. Y e t ,  t h e  documents  i n  e v i d e n c e  c l ea r ly  i n d i c a t e  

t h a t  t h e  Respondent  w a s  n o t  r e p r e s e n t i n g  M r .  Houck on  appeal .  

T h e r e  is  no  c o m p l a i n t  c o n c e r n i n g  t h e  R e s p o n d e n t ' s  r e p r e s e n t a t i o n  

at t r i a l .  The c o m p l a i n t  is t h a t  M r .  Houck m a i n t a i n s  t h a t  h e  

wan ted  ant a p p e a l  and  t h a t  h e  t h o u g h t  t h a t  t h e  Respondent  w a s  a 



proceeding on one. He denies having signed the  Not ice o f  Appeal 

and sa id  t h a t  he had never seen i t  before. Y e t  he d i d  execute 

the a f f i d a v i t  o f  insolvency and the Publ ic  Defender o f  the 

Eighth J u d i c i a l  C i r c u i t  was apppinted t o  prosecute h i s  appeal. He 

admitted t o  having received l e t t e r s  from the Publ ic  D e f h d e r  and 

a lso  o f  having the Publ ic  Defender v i s i t  h i m  i n  pr ison.  There 

i s  no possib le way t h a t  he could have assumed t h a t  the 

Respondent was handl ing t h i s  appeal. Assuming t h a t  the Not ice 

o f  Appeal was forged and t h a t  M r .  Hudson l i e d  about seeing him 

s ign  i t ,  he s t i l l  was too  involved i n  the appeal process t o  have 

thought someone o ther  than the Publ ic  Defender was handl ing t he  
b 

matter.  

Assuming again t h a t  the delay i n  f i l i n g  the Not ice o f  

Appeal was t h e  f a u l t  o f  t h e  Respondent, which does not appear t o  0 
be al leged by M r .  Houck, a l l  t h a t  was necessary f o r  the Publ ic  

Defender t o  do was t o  a l lege  t h i s  f a c t  and t o  requested a 

permission to proceed. This i s  i n  f a c t  what was subsequently 

done by the  Publ ic  Defender and the matter was determined upon 

i t s  mer i ts .  The Publ ic  Defender could have done t h i s  wi thout  

a l lowing the appeal t o  be dismissed, i f  he thought i n  f a c t  there  

was anything t o  appeal. There was noth ing and t h i s  was simply a 

way around and an attempt t o  assert  inadequate representat ion so 

t h a t  M r .  Houck could get a new t r i a l .  A review o f  the record 

supports t h i s  asser t ion  and d i s c r e d i t s  the testimony o f  M r .  

Houck. 

Respondent took a great dea l  o f  t ime a t  the  hear ing 



quest ioning Mr .  Houck about var ious statements he had made i n  

the past and went over var ious t r a n s c r i p t s  w i t h  him. He 

admitted t h a t  many of the statements were untrue and contended 

t h a t  everyone l i e s .  He admitted t h a t  he had l i e d  t o  M r .  

Rodriguez about the Respondent and about the l o c a l  c i r c u i t  

judge. 

b 

M r .  Houck a lso  accused everyone i nc lud ing  var ious judges o f  

being "crooked". He s ta ted  t h a t  the prosecutor, M r .  Cornelius, 

the FDLE agents and a l l  judges were l i a r s .  He was t o t a l l y  

d isg run t led  w i t h  1,aw enforcement and w i t h  the Courts. H i s  

continuous r e f r a i n  was t h a t  everyone l i e s  except h imsel f .  Yet, 

he contradicted h imsel f  numerous t imes dur ing the hearing. 

Another reason t h a t  M r .  Houck's testimony was not  worthy o f  

b e l i e f  and should not  be t h e  basis o f  a f i n d i n g  o f  g u i l t  was h i s  

unwi l l ingness t o  s t a t e  h i s  accusation i n  f r o n t '  o f  the  

Respondent. A person who w i l l  not face the person he i s  

accusing i s  not  t e l l i n g  the  t r u t h  and c e r t a i n l y  i s  not 

bel ievable.  

0 

The testimony o f  John Louie Houck has been d isc red i ted  and 

i s  d isc red i ted  upon the record when i t  i s  c a r e f u l l y  examined. 

Upon such d isc red i ted  testimony a f i n d i n g  o f  g u i l t  should not  be 

based. State ex r e l .  Florida Bar v. Junkin, (1956, F l a )  89 

So. 2d 481 ; State ex r e l .  Florida Bar v. Grant, (1958, F l a )  

100 So. 2d 631; State ex r e l .  Florida Bar v. Oxford,  (1960, 

F l a )  127 So. 2d 107; The Florida Bar v. Farber, (1968, F l a )  

214 So. 2d 478 0 
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a A review o f  the record w i l l  a l so  demonstrate the f a l s i t y  

o f  the accusation made i n  Count I V  o f  the  Complaint. Mr .  H i l t o n  

a l leges t h a t  he h i r e d  the  Respondent t o  prosecute an appeal o f  

the conv ic t ion  o f  h i s  sons i n  Juven i le  Court. These sons were 

represented by the Publ ic  Defender who entered a p lea admi t t i ng  
* 

the  a l lega t ions  o f  delinquency. The sentence t h a t  was imposed 

by the Court was a term o f  probat ionary supervision. C lea r l y  

the sentence was l e g a l  and the f a the r  was f u l l y  aware o f  the  

imp l i ca t ions  since he was present as was Mrs. H i l t on ,  the  

stepmother.  There was noth ing t o  appeal a t  t h i s  po in t  and i f  

there  had been the Publ ic  Defender would have f i l e d  i t .  The 

juven i les  were adjudicated del inquent i n  May, 1984. M r .  H i l t o n  

does not even mainta in t h a t  he came t o  the  Respondent a t  t h i s  

po in t  because he admits t h a t  he became d is turbed when he found 
0 

out t h a t  the insurance company was going t o  t r y  t o  ob ta in  the  

money which i t  had t o  pay out back out o f  him. This d i d  not  

occur u n t i l  some months a f t e r  the adjudicat ion.  The record 

c l e a r l y  demonstrates t h a t  t h i s  accusation i s  wi thout  any 

foundat ion i n  f a c t .  

M r .  H i l t o n  next contends t h a t  he was sued by the insurance 

company and t h a t  he brought the complaint t o  the Respondent who 

was suppose t o  take care o f  i t .  

The Record reveals t h a t  the Respondent f i l e d  a Motion i n  

the Juveni le case i n  January, 1985 asser t ing  t h a t  Mr .  H i l t o n  and 

h i s  sons d i d  not understand the r a m i f i c a t i o n  o f  the p lea which 

they had entered and seeking to set  i t  aside. I t  was  asserted 
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t h a t  they had been misinformed by the  a t torney t h a t  represented 

the juven i les  i n  the ad jud icatory  hearing. The Respondent 

claimed t h a t  t h i s  motion was f i l e d  a t  the  i n s t r u c t i o n s  o f  M r s .  

H i l t o n  because the  j uven i l e  records r e f l e c t e d  t h a t  she was the 

mother o f  these two ch i l d ren  when i n  f a c t  she was not .  The 

s i t u a t i o n  has caused a judgment t o  be entered against her and 

she was unable t o  purchase a car.  The motion i n  Juven i le  Court 

and i n  Small Claims Court was f o r  the  purpose o f  c l e a r i n g  Mrs .  

H i l t on .  There was never any attempt t o  set  aside the  judgment 

as t o  M r .  H i l t o n  because c l e a r l y  he was l i a b l e  f o r  the  t o r t s  of 

h i s  two sons. There was noth ing t o  appeal i n  the  j uven i l e  case. 

M r .  H i l t o n  f i l e d  h i s  complaint because o f  the he lp  which the  

Respondent gave h i s  ex-wife i n  he lp ing her get the  ch i l d ren  t o  

t h e i r  mother. He knew t h a t  the on ly  assistance t h a t  could be 

rendered was t o  h i s  w i f e  and t h a t  the re  was no way , that  any 

a t torney could a s s i s t  h i m .  

Q 

The testimony o f  M r .  H i l t o n  i s  evasive and inconclus ive 

when the record is examined. He +had reasons f o r  bringlpg the  

complaint against the  Respondent but they were not the  reasons 

s ta ted  a t  the hearing. H is  animosity toward the Respondent 

t a i n t s  h i s  testimony w i t h  t h e  r e s u l t  t h a t  the  Respondent should 

be found not g u i l t y  as t o  t h i s  Count o f  the  Complaint. 
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ARGUMENT I11 
"The Referee erred in not permitting 
the Respondent to present evidence 
in mitigation after a finding of 
guilt by the Referee" 

The Referee i n  h i s  repor t  recommended t h a t  the Res6ondent 

be suspended ,from the p rac t i ce  o f  law f o r  a per iod o f  th ree 

years, be required t o  take and pass a l l  po r t ions  o f  the F l o r i d a  

Bar examination, be requ i red t o  pay the costs o f  the proceedings 

and provide proof o f  r e h a b i l i t a t i o n .  The repor t  goes on t o  say, 

"Further,  Respondent has f a i l e d  t o  f i l e  anything i n  t h i s  cause 

regarding d i s c i p l i n e ,  even though h i s  memorandum was due on 

September 27, 1988. While Respondent d i d  f i l e  on October 10, 

1988, an u n t i t l e d  document request ing the undersigned t o  permit  

him t o  present evidence i n  m i t i g a t i o n  a f t e r  a determinat ion i s  

b 

made o f  h i s  g u i l t  o r  innocence, Ire has not  contacrted the 

undersigned's o f f i c e  i n  any way subsequent t o  sa id  date.'' 

A t  the conclusion o f  the l a s t  hearing i n  t h i s  matter which 

was he ld  on August 22, 1988 both p a r t i e s  agreed and the Referee 

concurred t h a t  w r i t t e n  f i n a l  arguments would be submitted w i t h i n  

a spec i f i ed  time. The Complainant submitted i t s  argument w i t h  a 

recommendation t h a t  the Respondent be found g u i l t y  o f  a l l  

charges on each count and t h a t  a three year suspension be 

imposed. The argument and recommendation was f i l e d  w i t h  the 

Referee on September 30, 1988. 

On the same day, September 30, 1988, the Respondent f i l e d  

h i s  argument w i t h  the Referee arguing t h a t  he should be found 



not g u i l t y  on a l l  counts except Court I1 and t h a t  on t h a t  Count 

he should be found not g u i l t y  o f  having v i o l a t e d  DRl- l02(A)(3) 

o f  the Code o f  Professional  Respons ib i l i t y  but g u i l t y  o f  

v i o l a t i n g  A r t i c l e  XI, Rule 11.02(3)(b) o f  the I n t e g r a t i o n  Rule 

o f  t h e  F l o r i d a  Bar. The Respondent's p o s i t i o n  was tbat 'he  was 

not g u i l t y  o f  the o ther  accustions o f  the  Complaint. 

Having taken t h i s  p o s i t i o n  the Respondent f i l e d  w i t h  the  

Referee a request f o r  an a d d i t i o n a l  hearing a f t e r  the Referee 

had made h i s  determinat ion o f  what charges and c w n t s  the 

Respondent was g u i l t y  o f  having breached. The Respondent took 

the p o s i t i o n  t h a t  i t  was impossible f o r  him t o  make 

recommendations concerning the d i s c i p l i n e  t h a t  was t o  be taken 

against him when he was mainta in ing t h a t  he was not  g u i l t y  o f  

a l l  counts except Count 11. The request f o r  hearing a f t e r  g u i l t  

o r  innocence had been establ ished was f i l e d  w i t h  the Referee on 

October 10, 1988. 

0 

The Referee entered h i s  Order denying the  Respondent's 

request t o  be heard f u r t h e r  a f t e r  a determinat ion o f  g u i l t  o r  

innocence on A p r i l  24, 1989. Nine day l a t e r  the Referee f i l e d  

h i s  Report f i n d i n g  the Respondent g u i l t y  on some o f  the charges 

i n  Counts 11, 111, and I V .  The Respondent was not given an 

opportuni ty  t o  be heard as t o  the punishment t o  be imposed a f t e r  

the Referee made h i s  f i nd ings .  

Cer ta in ly  the d i s c i p l i n e  t o  be imposed on an a t torney found 

g u i l t y  o f  pro fess iona l  misconduct m u s t  be determined by the  

f a c t s  o f  the p a r t i c u l a r  case. The Florida Bar  v. Pink, (1970, 
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F l a )  236 So. 2d 97; State  ex r e l .  F l o r i d a  Bar v- Dawson, 
0 

(1959, F la )  111 So. 2d 427; F l o r i d a  Bar v. Scot t ,  (1967, F l a )  

197 So. 2d 518 This Court has sa id  t h a t  d i s c i p l i n e  must be f a i r  

t o  society,  both by p ro tec t i ng  the pub l i c  from une th ica l  conduct 

and by not denying the pub l i c  the serv ices o f  a q u i l i f i e d  lawyer 

as a r e s u l t  o f  undue harshness i n  imposing a penalty.  I t  has 

a lso  sa id  t h a t  the pena l ty  must be f a i r  t o  the at torney,  being 

s u f f i c i e n t  t o  punish a breach o f  e t h i c s  and a t  the same t ime 

encouraging reformat ion and r e h a b i l i t a t i o n .  I t  must a l so  deter  

others who might be ,prone o r  tempted t o  become invo lved i n  l i k e  

v i o l a t i ons .  The F l o r i d a  Bar v. Lord, (1983, F la )  433 So. 2d 

983 

The procedure which has been establ ished by the Supreme 

Court o f  F l o r i d a  and the F l o r i d a  Bar appear t o  contemplate t h a t  

an accused w i l l  be given an oppor tun i ty  t o  be heard and present 

evidence as t o  the sanct ions t o  be imposed. I n  November, 1986, 

The F lo r i da  Ba r ' s  Board o f  Governors approved the F l o r i d a  

Standards f o r  Imposing Lawyer Sanctions. The Board s ta ted  t h a t  

these standards would be used as establ ished Board gu ide l ines 

f o r  d i s c i p l i n e  and i n  i t s  recommendations t o  the F l o r i d a  Supreme 

Court f o r  d i s c i p l i n e  t o  be imposed. 

Rule 9.1, F l o r i d a  Standards For Imposing Lawyer 

Sanctions, provides: A f t e r  misconduct has been established, 

aggravating and m i t i g a t i n g  circumstances maybe considered i n  

decid ing what sanct ion t o  impose. (Emphasis added) C lea r l y  t h i s  

language ind ica tes  t h a t  g u i l t  must be establ ished before 



considerat ion can be given t o  the punishment t o  be imposed. The 

g u i l t  o f  the  Respondent was establ ished on May 4, 1989 and i n  

the same Order the recommended penal ty  was included. The 

Respondent had requested t o  be heard a f t e r  the f i n d i n g  o f  the 

Referee but t h i s  request was denied. 

4 

Even the Complainant acknowledged some d i f f i c u l t y  i n  

recommending sanct ions t o  be imposed against the Respondent i n  

i t s  Memorandum I n  Support O f  Appropriate D i s c i p l i n e  when i t  

said: ”Th is  memorandum i s  w r i t t e n  on the assumption t h a t  

Respondent has been found g u i l t y  o f  v i o l a t i n g  some, i f  not  a l l ,  

o f  the  d i s c i p l i n a r y  Rules c i t e d  i n  The F l o r i d a  Bar ’ s  Complaint 

against him even though Respondent’s g u i l t  has not  been 

determined a t  the t ime t h i s  Memorandum i s  being submitted.” 

That Memorandum goes on t o  say: “Both aggravating and m i t i g a t i n g  

f a c t o r s  should be considered before a dec is ion i s  made as’ t o  the 

appropr iate sanct ion t o  be imposed.” (R.  16, P. 12) 

0 

Cer ta in ly  the Respondent would have d i f f i c u l t y  t r y i n g  t o  

fashion sanctions t h a t  would be appropr iate against h i m  when he 

has maintained t h a t  most o f  the charges against h i m  were wi thout  

any foundation. On many o f  these charges the Referee agreed 

w i t h  the Respondent on and found t h a t  he was i n  f a c t  not  g u i l t y  

o f  them. 

The Respondent was placed i n  the same p o s i t i o n  as a 

defendant i n  a c r i m i n a l  case who i s  requ i red t o  recommend t o  the 

Court t h a t  he be imprisoned f o r  on ly  f i v e  years although he has 

p led  not  g u i l t y  and the j u r y  i s  s t i l l  out.  By i t s  very nature 0 



a i t  appears t o  be con t rad ic to ry  and t o  place the Respondent i n  an 

untenable pos i t i on .  I f  he argues t h a t  some penal ty  should be 

imposed upon h i m  then the Referee could r i g h t f u l l y  assume t h a t  

he i s  admi t t ing  g u i l t .  By the same token i f  he asserts  t h a t  

there are m i t i g a t i n g  circumstates t h a t  caused him t o  ao the 

wrong he i s  accused o f  he i s  again admi t t ing  g u i l t .  To requ i re  

a Respondent t o  present h i s  recommendations as t o  sanctions and 

t o  requ i re  him t o  put forward h i s  m i t i g a t i n g  circumstances 

before he has been found g u i l t y  o f  v i o l a t i n g  the Rules i s  t o  put  

him i n t o  a "Catch 22" s i t u a t i o n  and i s  cont rary  t o  a l l  o f  the  

ru l es  o f  f a i r  p lay  and j u s t i c e  under our system. 

b 

The Respondent could have presented var ious m i t i g a t i n g  

circumstances i f  he had been al lowed an opportuni ty  t o  do so 

a f t e r  the Referee reach h i s  decis ion as t o  g u i l t .  The denia l ,  

a f t e r  request t o  do so, was cont rary  t o  s p i r i t  and i n t e n t  o f  the  

F l o r i d a  Standards as w e l l  as the procedure establ ished by t h i s  

Court. 

a 

The Respondent should have an oppor tun i ty  t o  submit t o  the  

Referee the m i t i g a t i n g  circumstances he has t o  o f f e r .  Th is  

Court should have these m i t i g a t i n g  circumstances before i t  

before i t  imposes sanctions i n  t h i s  case. I t  i s  impossible f o r  

the Court t o  make a dec is ion i n  accordance w i t h  the  standard 

establ ished i n  Lord, supra, w i t h  the  s t a t e  o f  the record 

before the Court. 

I t  must be noted t h a t  the Referee i n  h i s  Report s ta ted  t h a t  

the Respondent had requested t o  be permi t ted t o  present evidence 
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i n  m i t i g a t i o n  a f t e r  a determinat ion o f  g u i l t  o r  inpocence and 

t h a t  t h i s  w r i t t e n  request was f i l e d  on October 10, 1988. He 

goes on t o  s t a t e  t h a t  the Respondent had not  contacted h i s  

o f f i c e  i n  any way subsequent t o  t h a t  date. However, i t  m u s t  be 

pointed out t h a t  the Referee denied Respondent's motion &n A p r i l  

24, 1989, more than s i x  months a f t e r  i t  was submitted. The 

Referee then n ine days l a t e r  f i l e d  h i s  Report. There was 

absolute ly  no reason f o r  the Respondent t o  have contacted the  

Referee dur ing the s i x  months t h a t  he was considering the Motion 

since such contact would have been improper. A f t e r  the Motion 

was denied there  was no oppor tun i ty  f o r  the  Respondent t o  

contact the Referee. The inference i n  the Report appear t o  be 

t h a t  the Respondent should have contacted the Referee and 

submitted t o  him m i t i g a t i n g  factors.  As  i s  demonstrated above 

such conduct on the p a r t  o f  the Respondent would have been 

inappropr iate.  The Referee should have granted the Respondent 

the r i g h t  t o  be heard upon the m i t i g a t i n g  circumstances and 

should not  imply i n  h i s  Report t h a t  he d i d  not because the  

Respondent f a i l e d  t o  contact h i m .  

b 

This Court should remand t h i s  matter t o  the Referee f o r  the 

purpose o f  the Respondent present ing the m i t i g a t i n g  

circumstances t h a t  may e x i s t  as t o  the  charges upon which he was 

found g u i l t y .  



ARGUMENT I V  

'The Respondent should have been found 
guilty of violating Article X I ,  Rule 
11.02(3) (a) and (b) of the Integration 
Rule of the Florida Bar and Disciplinary 
Rule 1-102(A) (6) ,I' 

The Respondent was charged w i t h  f ou r  misdemeanor c o h t s  o f  

f a i l i n g  t o  f i l e  Income Tax Returns i n  the Federal  D i s t r i c t  Court 

f o r  the Northern D i s t r i c t  o f  F lor ida,  Pensacola D iv i s ion .  O n  

August 15,1985 the Respondent was convicted on two counts of the 

in format ion and was sentenced on September 20, 1985 t o  a term of 

imprisonment of 10 months t o  be fo l lowed by a t e r m  o f  probat ion 

o f  5 years and a f i n e  o f  $10,000.00. 

. 
The Complainant was immediately n o t i f i e d  o f  t h i s  conv ic t ion  

and a probable cause hearing was he ld  before the Grievance 

Committee i n  October, 1985. The Respondent admitted h i s  g u i l t  
a 

and the Grievance Committee found probable cause altoough but  

the Respondent was al lowed to present var ious m i t i g a t i n g  

circumstances t o  the Committee. No f u r t h e r  ac t i on  was taken 

u n t i l  the  Complainant f i l e d  the present complaint on August 5, 

1987. O n  December 31, 1985 the Respondent reported t o  the 

Federal Cor rec t iona l  I n s t i t u t e  a t  Tallahassee, F l o r i d a  and 

remained there  u n t i l  August 4, 1986 a t  which t ime he was 

released. 

The complaint f i l e d  against the Respondent a l leged t h a t  he 

was g u i l t y  o f  having committed a misdemeanor by f a i l i n g  t o  f i l e  
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h i s  tax  r e t u r n  and having committed a crime i nvo l v i ng  moral 

tu rp i tude.  The Respondent admitted t h a t  he had committed a 



misdemeanor but denied t h a t  the f a i l u r e  t o  f i l e  a tax  r e t u r n  was 

a crime i nvo l v i ng  moral tu rp i tude.  

Over the years the f a i l u r e  t o  f i l e  a tax  r e t u r n  has 

cons is ten t l y  appear before t h i s  Court. The decisions going back 

many years revea l  t h a t  t h e  Court d i d  not  take the v i o l a t i o n  t o  
* 

be a ser ious one and there fore  l i t t l e  o r  no d i s c i p l i n e  was 

imposed. As the years progressed and as the Federal Oovernment 

began t o  press the issue o f  f i l i n g  re tu rns  more v igorously the 

Court began t o  impose p r i v a t e  reprimands upon e r ran t  at torneys. 

The Florida Bar v. Rousseau, (1969, F l a )  219 So. 2d 862 The 

Court a f t e r  a few years then began t o  impose pub l i c  reprimands 

as punishment f o r  t h i s  offense. The Florida Bar v. Slatko, 

(1973, F la )  281 So. 2d 17; The Florida Bar v. Turner, (1977, 

F la )  344 So. 2d 1280; The Florida Bar v. Ryan, (1977, F l a )  352 

So. 2d 1174; The Florida Bar v. Marks, (1979, F la )  376 ' So. 2d 

9 

The d i s c i p l i n e  i n  these cases was administered f o r  

v i o l a t i o n  o f  D i s c i p l i n a r y  Rules 1-102 ( A ) ( 4 )  and 1-102 ( A ) ( 6 ) .  

These r u l e s  provided t h a t  a lawyer should not engage i n  conduct 

i nvo l v i ng  dishonesty, fraud, dece i t  o r  misrepresentat ion nor 

conduct t h a t  adversely r e f l e c t e d  on h i s  f i t n e s s  t o  p rac t i ce  law. 

I n  1983 i n  the case o f  The Florida Bar v. Lord, (1983, 

F l a )  433 So. 2d 983 the Court found t h a t  a pub l i c  reprimand was 

no longer an adequate remedy f o r  an a t torney who had entered a 

p lea of g u i l t y  t o  f ou r  counts o f  f a i l i n g  t o  f i l e  a tax  r e t u r n  

and who had i n  f ac t  f a i l e d  t o  f i l e  h i s  r e t u r n  f o r  a per iod o f  22 



years. The cour t  i n  t h a t  case order the  a t torney suspended f o r  

a per iod of s i x  months. This case was fo l lowed by the  case o f  

The F l o r i d a  Bar v. Blankner, 457 So. 2d 476 i n  which the Court 

sa id  t h a t  a suspension would be imposed i n  a l l  cases o f  t h i s  

0 

nature i n  the future. \ 

I t  i s  the content ion o f  the Respondent t h a t  he should have 

been convicted o f  v i o l a t i n g  A r t i c l e  XI, Rule 11.02(3)(a) and (b)  

o f  the I n t e n r a t i o n  Rule o f  t he  F l o r i d a  Bar and D i s c i p l i n a r y  

Rule 1-102(A)(6). This i s  the appropr iate v i o l a t i o n  and ca r r y  a 

penal ty  as sever as the v i o l a t i o n  o f  any other  ru le .  The 

f a i l u r e  t o  f i l e  a tax  r e t u r n  is not a crime i n v o l v i n g  moral 
b 

t u rp i t ude  as used when usua l l y  de f i n i ng  c r i m i n a l  offenses. 

Cer ta in ly  the f a i l u r e  t o  f i l e  is a c r i m i n a l  of fense and the 

seve r i t y  o f  i t  i s  not  to be demeaned by t h i s  argument. However 

not  every c r i m i n a l  of fense can o r  should be designate4 as one 

i nvo l v i ng  moral tu rp i tude .  The ac t ions o f  the  Respondent does 

adversely r e f l e c t  upon h i s  f i t n e s s  t o  p rac t i ce  law. 

The Court re laxed i t s  r u l i n g  i n  Blankner i n  the  case o f  

The F l o r i d a  Bar v. Donaldson, (1985, F l a )  466 So. 2d 216 and 

imposed a pub l i c  reprimand upon the o f fend ing a t torney f o r  

having f a i l  t o  f i l e  tax  returns.  There was a m i t i g a t i n g  f a c t o r  

i n  t h a t  case i n  t h a t  the a t torney was s u f f e r i n g  from acute 

alcohol ism and t h i s  disease cont r ibu ted t o  h i s  f a i l u r e  t o  f i l e  

h i s  returns.  

There are numerous m i t i g a t i n g  f a c t o r s  t h a t  should be 

considered by the Court i n  t h i s  case but  before going t o  those 

0 



a i t  i s  incumbent upon the Respondent t o  po in t  out another f a c t o r  

w i t h  regard t o  h i s  case. During the same per iod t h a t  the 

Respondent was before the  Federal D i s t r i c t  Court and i n  the same 

D i v i s i o n  one o f  h i s  f e l l o w  at torneys was before the Cgurt upon a 

charge o f  possession o f  cocaine. That a t torney was cQnvicted o f  

t h a t  of fense and was sentenced by the same D i s t r i c t  C g u r t .  That 

case came before t h i s  Honorable Court and the a t torney was given 

a pub l i c  reprimand. The Florida Bar v. Levine, (1986, F l a )  

498 So. 2d 941 

The Respondent does not  make t h i s  argument f o r  the purpose 

o f  of fending o r  t ak ing  issue w i t h  the  Court on the d i s c i p l i n e  i t  

b 

administers t o  e r ran t  at torneys. However, the Respondent i s  

aware and the decis ions o f  t h i s  Court have oftened po in ted out, 

t h a t  each case m u s t  r e s t  upon i t s  own set  o f  fac ts .  The fac ts  a 
o f  the i ns tan t  case warrant considerat ion. I 

As the Chief Jus t i ce  pointed out i n  Lord, supra, he f e l t  

t h a t  the f a i l u r e  t o  pay taxes was t h e f t  which took the form o f  

f a i l u r e  t o  pay a l e g a l  o b l i g a t i o n  t o  the government. As the  

record w i l l  r evea l  i n  t h i s  case the Respondent d i d  pay h i s  

estimated taxes f o r  the years 1978 and 1979 and t h i s  was noted 

a t  the t ime o f  sentencing. These taxes were pa id  i n  the years 

i n  which they were due and not a t  some subsequent time. The 

Respondent d i d  not  however f i l e  the  r e t u r n  w i t h  the  taxes and , 
o f  course, t h i s  is the  offense. This i s  not  t o  impJy t h a t  the  

Respondent d i d  not  owe a d d i t i o n a l  money t o  the Government s ince 

the  I n t e r n a l  Revenue exacts severe pena l t i es  f o r  f a i l i n g  t o  f i l e  0 
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the  re turn .  Cer ta in ly ,  there was no attempt t o  evade the 

payment o f  the l a w f u l  taxes which were due. This f a c t o r  should 

be taken i n t o  considerat ion by the Court when assessing the  

penal ty  t h a t  i s  t o  be imposed. 

There are o ther  m i t i g a t i n g  f a c t o r s  which t h e  Resbondent 

could have placed before the Referee i f  an oppor tun i ty  t o  do so 

had been a f forded h i m .  The Complainant has recommended a 

suspension o f  9 months f o r  Count 11. The Respondent f e e l s  t h a t  

t h i s  i s  much too severe when the circumstance o f  t h i s  case are 

taken i n t o  considerat,ion. 

I 

36 



ARGUMENT V 

'The recmmnded penalty of the Referee is 
too severe under the facts and circumstances 
of this case." 

* 
The Respondent would r e s p e c t f u l l y  suggest t h a t  the pena l ty  

o f  th ree years suspension as recommended by the Referee i s  too  

severe and should be considerably lessened. The Complainant i n  

i t s  argument and memorandum t o  the Referee recommended a per iod 

o f  suspension o f  th ree years. That was before the  Referee had 

found the Respondent not  g u i l t y  on one count and on several  o f  

the charges i n  other  counts. 

b 

The punishment which i s  imposed must be f a i r  t o  the pub l i c  

and t o  the  accused attorney. The Florida Bar v. Beaver, 

(1972, F la )  259 So. 26 143; The Florida Bar v. SRiccardi, 

(1972, F l a )  264 So. 2d 5 Each case m u s t  stand upon i t s  'own set  

o f  f a c t s  and the  degree o f  punishment must depend upon the 

s i t u a t i o n  and circumstances o f  the case. The Florida Bar v. 

Scott ,  (1967, F l a )  197 So. 2d 518 

The Respondent would r e s p e c t f u l l y  submit t h a t  the fac ts  and 

circumstances o f  the  case before t h i s  Court does not warrant the  

impos i t ion  of so severe a penal ty  as t h a t  recommended by the  

Referee. To suspend the Respondent from the  p rac t i ce  of law f o r  

a per iod o f  th ree years would not do j u s t i c e  t o  the p u b l i c  o r  t o  

h i m  under the  f a c t u a l  s i t u a t i o n  before the Court. Cer ta in ly ,  i t  

would not be b e n e f i c i a l  t o  anyone s ince the Court does not  have 

the bene f i t  of m i t i g a t i n g  circumstances t h a t  could have been 



0 presented t o  the Referee. I t  i s  d i f f i c u l t  f o r  t h e  Court to 

fashion sanctions when the aggravating and m i t i g a t i n g  

circumstances are not before i t .  

The Respondent would respec t f u l l y  submit t h a t  i f  the Court 

recommended by the Referee t h a t  f i n d s  him g u i l t y  o f  the charges 

a f a i r e r  d i spos i t i on  would be a suspension o f  s i x  mpnths. I f  

the Court should disagree w i t h  the  Referee and f i n d  the 

Respondent not g u i l t y  o f  some o f  those charges then the Court 

should fashion a penal ty  to f i t  the offenses o f  which the  

Respondent i s  convicted. 
b 

I 
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* SUMMARY OF ARGUMENTS 

The Respondent argues t ha t  there was not subs tan t i a l  and 

competent evidence t o  conv ic t  him on Counts I11 and I V  and t h a t  

he should be convicted o f  v i o l a t i n g  D i sc ip l i na ry  Rule 

1 - 1 0 2 ( A ) ( 6 )  and A r t i c l e  X I ,  Rule 11.02(3)(a) and (b)  6f the  

I n teg ra t i on  Rule o f  The F l o r i d a  Bar. 

The Respondent f u r t h e r  argues t h a t  he should have had h i s  

motion granted t o  permit  him t o  present evidence i n  m i t i g a t i o n  

a f t e r  a f i n d i n g  o f  g u i l t  by the Referee. The Motion was made 

p r i o r  t o  the Referee having issued a Report and was only denied 

n ine days before the Report was f i l e d .  

. 
The Respondent takes the p o s i t i o n  t h a t  the Referee should 

not have permi t ted t h e  Complainant t o  in t roduce i n t o  evidence 

the testimony o f  John Louie Houck before the Grievance 

Committee. This witness was present before the  Referee,and h i s  

testimony should have been compelled. 

The Respondent l a s t  argues t h a t  the  penal ty  recommended by 

the Referee i s  too  severe under the  f a c t s  and circumstances o f  

t h i s  case. 
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CONCLUSION 

The Respondent would request t h a t  the Court c a r e f u l l y  

review the record i n  t h i s  cause and a f t e r  doing so f i n d  t h a t  i t  

was not proper f o r  the Complainant t o  in t roduce the testimony o f  

the witness John Louie Houck i n t o  evidence and t h a t  i t  was not  

proper f o r  the Referee to consider t h a t  testimony w h i c h  was  not  

given before h i m .  Count I11 o f  the in format ion should be 

dismissed and the Respondent found not g u i l t y  on t h a t  count f o r  

the reason s ta ted above. 

The Court a f t e r  . ca re fu l  review should order t h a t  Count I V  

a l so  be dismissed since the a l l e g a t i o n  were not  proven by c l e a r  

and convincing evidence. 

The Court should then re tu rn  t h i s  matter t o  the Referee so 

t h a t  he can take testimony o r  permit  w r i t t e n  statements as t o  

matters i n  m i t i ga t i on .  I 

Respect fu l ly  submitted, 

J&n R. Weed, 
F l o r i d a  Bar No.  121530 
605 South J e f f e r s o n  S t .  
Perry,  F l o r i d a  32347 

(904) 584-3305 
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