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I N  THE SECOND DISTRICT COURT OF APPEAL 
LAKELAND, FLORIDA 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

V S .  

PEDRO PEREZ, 

C a s e  N o .  7 0 , 7 9 1  

R e s p o n d e n t .  

- 
STATEMENT OF THE CASE AND FACTS 

R e s p o n d e n t  a c c e p t s  P e t i t i o n e r ' s  S t a t e m e n t  of t h e  C a s e  a n d  

Facts e x c e p t  as  n o t e d  w i t h i n  t h e  a r g u m e n t  p o r t i o n  of t h i s  b r i e f .  

SUMMARY OF ARGUMENT 

a P e t i t i o n e r ' s  i n t e r p r e t a t i o n  of 3 1 6 . 1 9 3 3 ( 1 )  h a s  b e e n  r u l e d  

u n t e n a b l e  b y  t h e  t r i a l  c o u r t  a n d  b y  t w o  D i s t r i c t  C o u r t s  of 

A p p e a l .  T h a t  i n t e r p r e t a t i o n  r e q u i r e s  a d d i n g  o n e  p h r a s e  t o  t h e  

s t a t u t e  as  i m p l i e d  l a n g u a g e ,  w h i l e  d e l e t i n g  a n o t h e r  p a s s a g e  as  

m e r e  s u r p l u s a g e .  T h a t  i n t e r p r e t a t i o n ,  i n v o l v i n g  s u c h  a d d i t i o n  

a n d  d e l e t i o n ,  creates a m b i g u i t i e s  i n  a s t a t u t e  p r e v i o u s l y  f o u n d  

t o  be c lear ,  c o n c i s e  a n d  p l a i n  i n  m e a n i n g .  M o r e o v e r ,  s i n c e  t h e  

s t a t u t e  i s  p e n a l  i n  n a t u r e ,  a n y  s u c h  a m b i g u i t i e s ,  e v e n  i f  e x t a n t ,  

m u s t  be c o n s t r u e d  i n  f a v o r  of t h e  a c c u s e d .  



ISSUE --- 

THE STATUTORY INTERPRETATIONS 
PREVIOUSLY RENDERED SUB JUDICE 
FOLLOWING WELL-ESTABLISHED RULES 
OF CONSTRUCTION, CORRECTLY STATE 
THE LEGISLATIVE INTENT OF SECTION 
3 1 6 . 1 9 3 3 ( 1 ) ,  AND SHOULD BE AFFIRMED. 

The  sole i s s u e  i n  t h e  p e t i t i o n  i s  t h e  o n e  c e r t i f i e d  b y  t h e  

S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  as b e i n g  o n e  o f  great  p u b l i c  

i m p o r t a n c e .  T h a t  i s s u e  i s  w h e t h e r  t h e  s t a t u t e  a l l o w s  p o l i c e  t o  

f o r c e  a n  a u t o m o b i l e  d r ive r  t o  s u b m i t  t o  m a n d a t o r y  blood a l c o h o l  

t e s t i n g  w h e r e  o n l y  t h e  d r i v e r  o f  t h e  car i s  i n j u r e d  i n  a n  

a c c i d e n t ,  as  t h e  p e t i t i o n e r  a r g u e s  as  t h e  correct, a n d  l i b e r a l l y  

c o n s t r u e d ,  i n t e r p r e t a t i o n .  The  m a t t e r  - i s  i m p o r t a n t  b e c a u s e  

w i t h o u t  a d e c i s i o n  r e n d e r e d  b y  t h i s  H o n o r a b l e  C o u r t ,  t h a t  

e r r o n e o u s  i n t e r p r e t a t i o n  of l a w  may be g i v e n  e f f e c t  b y  t h e  

D i s t r i c t  C o u r t s  w h i c h  h a v e  y e t  t o  address t h e  i s s u e .  An o p i n i o n  

b y  t h i s  H o n o r a b l e  C o u r t  a f f i r m i n g  t h e  r u l i n g s ,  - s u b  j u d i c e ,  w o u l d  

act  t o  p r e v e n t  s u c h  p o t e n t i a l  i n j u s t i c e  b e f o r e  it o c c u r s .  

T h e  S e c o n d  D i s t r i c t  C o u r t ' s  o p i n i o n  i n  t h i s  case, 

i n t e r p r e t i n g  t h e  l e g i s l a t i v e  i n t e n t  o f  3 1 6 . 1 9 3 3 ( 1 ) ,  i s  e m r n i n e n t l y  

correct a n d  s h o u l d  be a f f i r m e d .  T h a t  i n t e r p r e t a t i o n  m a n d a t e s  t h e  

f o r c e d  s u b m i s s i o n  t o  blood a l c o h o l  tes ts  o n l y  w h e r e  d e a t h  or  

s e r i o u s  i n j u r y  o c c u r s  t o  someone  o t h e r  t h a n  t h e  d r ive r  o f  a car 

i n v o l v e d  i n  a n  a c c i d e n t .  T h a t  i n t e r p r e t a t i o n  i s  c l e a r l y  t h e  

p l a i n  i n t e n t  o f  t h e  w o r d s  o f  3 1 6 . 1 9 3 3 ( 1 ) ,  w h i c h  i n t e r p r e t a t i o n  



has been given e f f e c t  by t h e  t r i a l  c o u r t ,  - sub j u d i c e ,  by t h e  

Second D i s t r i c t  Court of Appeal and by t h e  Fourth D i s t r i c t  Court 

of Appeal. On t h e  o t h e r  hand: "The s t a t e  d i s a g r e e s  wi th  t h e  

Second and Fourth D i s t r i c t ' s  i n t e r p r e t a t i o n  and contends t h a t  t h e  

only t a s k  i n  t h i s  i n s t ance  i s  t o  determine l e g i s l a t i v e  i n t e n t . "  

P e t i t i o n e r ' s  b r i e f ,  page 6. 

P e t i t i o n e r  i s  p e r f e c t l y  c o r r e c t  i n  t h a t  a s s e r t i o n .  However, 

t h a t  determinat ion has a l r eady  been made. Where p e t i t i o n e r  e r r s  

i s  i n  h i s  a s s e r t i o n  t h a t  " I f  t h e  l e g i s l a t u r e  had intended t h a t  

316.1933 (1) should apply only t o  t h e  dea th  o r  s e r i o u s  bodi ly  

i n j u r y  of another  human being,  it would have s o  s t a t ed . "  - I d ,  

emphasis added. P e t i t i o n e r  then t akes  a  p e r f e c t l y  c l e a r  s t a t u t e  

and begins  c r e a t i n g  ambigui t ies .  P e t i t i o n e r  argues  t h a t  t h e  

p l a i n  meaning of t h e  s t a t u t e  mandates forced  t e s t i n g ,  even i f  

only t h e  d r i v e r  i s  i n j u r e d ,  d e s p i t e  t h e  f a c t  t h a t  one t r i a l  c o u r t  

and two d i s t r i c t  c o u r t s  have ru l ed  otherwise.  The a n a l y s i s  of 

t h e  case  provided by t h e  Second D i s t r i c t  Court of Appeal can 

withstand p e t i t i o n e r ' s  a t t a c k  on i t s  own m e r i t s :  however, t h e  

respondent p r e s e n t s  t h e  fol lowing argument f o r  t h i s  Honorable 

Cour t ' s  cons ide ra t ion ,  jo in ing  t h e  t r i a l  c o u r t  and the  Second 

D i s t r i c t  Court and Fourth D i s t r i c t  Courts i n  oppos i t ion  of 

p e t i t i o n e r ' s  proposed i n t e r p r e t a t i o n .  

I n  support  of h i s  l i b e r a l  i n t e r p r e t a t i o n  of 316.1933 (1) , 

P e t i t i o n e r  c i t e s  one w e l l  known p r i n c i p l e  of s t a t u t o r y  



c o n s t r u c t i o n :  " L e g i s l a t i v e  i n t e n t  must be  determined p r i m a r i l y  

from t h e  language o f  t h e  s t a t u t e  because  t h e  l e g i s l a t u r e  i s  

assumed t o  know t h e  meaning o f  words and t o  have exp re s sed  i t s  

i n t e n t  by t h e  u se  o f  t h e  words i n  t h e  s t a t u t e . "  - Id .  But 

p e t i t i o n e r  i g n o r e s  numerous o t h e r  r u l e s  o f  c o n s t r u c t i o n .  The 

most obv ious  and long-s tand ing  r u l e  o f  c o n s t r u c t i o n  n o t  c i t e d  i s  

t h a t  p e n a l  s t a t u t e s  must be  s t r i c t l y  cons t rued .  What p e t i t i o n e r  

s e e k s  i s  t o  ex t end  and expand t h e  meaning o f  a  pena l  s t a t u t e ,  

beyond t h e  c lear ly-worded i n t e n t  o f  t h e  l e g i s l a t u r e .  

Cr imina l  s t a t u t e s  shou ld  be  g iven t h e  meaning t h e i r  language 

most obv ious ly  i n v i t e s  and shou ld  n o t  be  ex tended  t o  conduct  n o t  

c l e a r l y  w i t h i n  t h e i r  t e r m s .  U.S. v. Wil l iams,  71 S.Ct. 576, 341 

U.S. 70 (1951) .  A s t a t u t e  pena l  i n  n a t u r e  must b e  s t r i c t l y  

cons t rued  acco rd ing  t o  t h e  l e t te r  t h e r e o f ,  and s t r i c t l y  cons t rued  

i n  f a v o r  o f  t h e  person a g a i n s t  whom t h e  p e n a l t y  i s  sought  t o  be  

imposed. S t a t e  v. L l o p i s ,  257 So.2d 17 ( F l a .  1971) .  When t h e  

language o f  a  s t a t u t e  i s  c l e a r ,  p l a i n  and w i thou t  ambigu i ty ,  

e f f e c t  must be  g iven  t o  it acco rd ing ly ;  where t h e  language ha s  a  

d e f i n i t e  and p r e c i s e  meaning, c o u r t s  a r e  w i t h o u t  power t o  ex t end  

t h a t  meaning. Graham v.  S t a t e ,  - 472 So.2d 464 (F l a .  1985) .  

S t a t u t e s  c r e a t i n g  and d e f i n i n g  crimes canno t  be  extended by 

c o n s t r u c t i o n  o r  i n t e r p r e t a t i o n  t o  pun i sh  an a c t  u n l e s s  such i s  

c l e a r l y  w i t h i n  t h e  i n t e n t  and terms o f  t h e  s t a t u t e .  

Hutchinson v. S t a t e ,  315 So.2d 546 (F l a .  2d DCA 1975 ) .  Ambiguous 



c r imina l  s t a t u t e s  must be s t r i c t l y  construed,  and when t h e  

language i s  s u s c e p t i b l e  of d i f f e r e n t  cons t ruc t ion  it must be 

construed most favorably t o  t h e  accused. Jones  v. S t a t e ,  356 

So.2d 4 (Fla .  1977). 

Sect ion 316.1933(1) a s  w r i t t e n  i s  c l e a r ,  p l a i n  and without  

ambiguity. It i s  only t h e  p e t i t i o n e r ' s  tenuous reasoning which 

can render  t h e  s t a t u t e  even arguably ambiguous. But even i f  such 

an ambiguity can be recognized a s  e x t a n t ,  t h a t  newly-created 

obfusca t ion  must s t i l l  be construed most favorably t o  t h e  

accused. The a c t  of c r e a t i n g  a  s t a t u t o r y  ambiguity cannot 

o v e r r i d e  longstanding t e n t s  of s t a t u t o r y  cons t ruc t ion .  

The s t a t u t e  provides ,  i n  p e r t i n e n t  p a r t ,  t h a t  a  p o l i c e  

o f f i c e r  can f o r c e  submission t o  a  blood a l coho l  tes t  where he has 

probable  cause t o  b e l i e v e  t h a t  a  c a r  dr iven by "a person under 

t h e  in f luence  of a l c o h o l i c  beverages o r  c o n t r o l l e d  subs tances  has  

caused t h e  dea th  o r  s e r i o u s  bodi ly  i n j u r y  of  a  human being ..." 
The p e t i t i o n e r  submits,  con t ra ry  t o  t h e  p l a i n  meaning of t h e  

s t a t u t e  and t o  t h e  s t a t u t o r y  i n t e r p r e t a t i o n  a l r eady  noted, t h a t  

t h e  c i t e d  passage inc ludes  t h e  implied phrase,  " inc luding  t h e  

d r i v e r . "  That i s ,  while  t h e  s t a t u t e  does no t  expres s ly  inc lude  

t h e  wording forwarded by t h e  p e t i t i o n e r ,  those  words a s  implied 

mean t h a t  p o l i c e  may r e q u i r e  t h e  drawing of blood i n  an acc iden t  

suspected of being caused by drunken d r i v i n g ,  even i f  only t h e  

d r i v e r  i s  h u r t  o r  k i l l e d .  The purpose of  drawing such blood i s  



c l e a r l y  pena l  i n  na tu re ,  designed t o  provide  p o l i c e  wi th  evidence 

s o  t h a t  t h e  d r i v e r  may be  convicted.  But i f  t h e  d r i v e r  i s  

k i l l e d ,  c e r t a i n  p o r t i o n s  of t h e  s t a t u t e  must be r u l e d  t o  be m e r e  

s t a t u t o r y  surp lusage  a s  a  p a t e n t  absu rd i ty .  

According t o  t h e  p e t i t i o n e r ' s  read ing  of t h e  s t a t u t e  i n  such 

a  s i t u a t i o n ,  where a  dea th  has been caused,  blood must be drawn 

s o  t h a t  t h e  c u l p r i t  may be punished. Where t h e  d r i v e r  i s  both  

c u l p r i t  and s o l e  v i c t im ,  he must n o t  only endure dea th ,  he a l s o  

f a c e s  c r i m i n a l  t r i a l  (presumably -- i n  a b s e n t i a )  f o r  drunken 

d r i v i n g .  The p o l i c e  must draw blood from t h e  corpse s o  t h a t  t h a t  

corpse  can be charged and prosecuted f o r  a  crime. Such a  read ing  

i s ,  t o  say t h e  l e a s t ,  h igh ly  a t t enua ted .  Such a  read ing  must of 

n e c e s s i t y  render  t h e  words, "has  caused t h e  death. . .of  a  human 

be ing ,"  t o  be mere surp lusage ,  when app l i ed  t o  t h e  d r i v e r  of t h e  

c a r ,  a s  p a t e n t l y  absurd.  Thus, p e t i t i o n e r ' s  reques ted  reading of 

t h e  s t a t u t e  would add one phrase ,  o s t e n s i b l y  impl ied,  whi le  

another  passage must be d e l e t e d  a s  p a t e n t l y  absurd and "mere 

surp lusage ,"  i n  t h e  event  dea th  occu r s  t o  t h e  d r i v e r ,  u n l e s s  t h e  

s t a t e  i n t e n d s  t o  prosecute  t h e  d r i v e r ,  posthumously, f o r  causing 

t h e  dea th  of t h e  himself  by drunken d r iv ing .  That i s  n o t  

i n t e r p r e t a t i o n ,  b u t  r econs t ruc t ion .  

The p e t i t i o n e r ' s  i n t e r p r e t a t i o n  c r e a t e s  ambigu i t i e s ,  r a t h e r  

than r e s o l v e s  them. The j u r i s p r u d e n t i a l  gymnastics reques ted  by 

t h e  p e t i t i o n e r  a r e  unnecessary;  t h e  p l a i n  meaning of t h e  s t a t u t e  



has been given e f f e c t  by t h e  p r i o r  r u l i n g s  noted,  sub judice.  I f  - 
t h e  p e t i t i o n e r  f e e l s  t h a t  t h e  law should be a s  he proposes,  t h e  

proper avenue f o r  such d r a s t i c  r econs t ruc t ion  of t h e  s t a t u t e  i s  

through t h e  Leg i s l a tu re ,  not  t h e  cour t s .  



CONCLUSION 

In light of the foregoing reasons, arguments and authorities, 

Appellant respectfully asks this Honorable Court to affirm the 

order of the lower court. 
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