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PRELIMINARY STATEMENT 

The Pet i t ioner  was the appellee i n  the  Fourth Di s t r i c t  Court 

of Appeal and the defendant i n  the t r i a l  cour t .  The Respondent 

was the  appe l l an t  and t h e  prosecut ion  i n  t he  respect ive  lower 

courts.  

I n  the b r i e f ,  the par t ies  w i l l  be referred t o  as they appear 

before t h i s  Honorable Court of Appeal. 

The symbol "A" w i l l  be used t o  r e fe r  t o  the appendix which 

is the decision of the  d i s t r i c t  court of appeal. 



STATEMENT OF THE CASE AND FACTS 

T h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  s h o w s  t h a t  P e t i t i o n e r  was  

a p p r e h e n d e d  a t  12:31) a .m. ,  a f t e r  b e i n g  d i s c o v e r e d  i n  a  £ r e -  

q u e n t l y - b u r g l a r i z e d  ne ighborhood  f rom which h e  f l e d  by jumping a  

f e n c e  ( A l )  . P e t i t i o n e r  was found  i n  p o s s e s s i o n  o f  a  s c r e w d r i v e r  

a n d  w i t h  b o t h  h a n d s  c o v e r e d  b y  s o c k s  ( A 2 ) .  P e t i t i o n e r  made a  

s t a t e m e n t  t o  p o l i c e  t h a t  h e  had e a r l i e r  e n t e r e d  t h e  d e v e l o p m e n t  

f r o m  w h i c h  h e  was  s e e n  l e a v i n g  f o r  t h e  p u r p o s e  o f  c o m m i t t i n g  a  

b u r g l a r y ,  b u t  a l l e g e d  t h a t  h e  was a r r e s t e d  b e f o r e  b e i n g  a b l e  t o  

p e r p e t r a t e  t h e  crime (A2 ) . 
I n  t h e  t r i a l  c o u r t  P e t i t i o n e r  f i l e d  a  m o t i o n  t o  d i s m i s s  

p u r s u a n t  t o  R u l e  3 . 1 9 0 ( c )  ( 4 )  ( A 6 - 8 ) .  I n  t h e  t r i a l  c o u r t  P e t i -  

t i o n e r  p o s i t e d  t h a t  b e c a u s e  t h e  t o o l  i n  h i s  p o s s e s s i o n  was  a  

common h o u s e h o l d  i t e m 2 ,  w h i c h  was  n o t  a c t u a l l y  u s e d  i n  a  

b u r g l a r y ,  h e  c o u l d  n o t  b e  c o n v i c t e d  o f  p o s s e s s i o n  o f  b u r g l a r y  

t o o l s .  T h e  t r i a l  c o u r t  g r a n t e d  P e t i t i o n e r ' s  mo t ion  t o  d i s m i s s  

( A 1 , 9 ) .  Respondent  a p p e a l e d  t h e  t r i a l  c o u r t ' s  o r d e r .  

On J u n e  1 0 ,  1 9 8 7 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

r e v e r s e d  t h e  o r d e r  o f  t h e  t r i a l  c o u r t  ( A l )  . On J u n e  2 3 ,  1 9 8 7 ,  

P e t i t i o n e r  f i l e d  a  m o t i o n  f o r  r e h e a r i n g .  On J u l y  1 5 ,  1 9 8 7 ,  t h e  

I t  s h o u l d  b e  n o t e d  t h a t  t h e  d i s t r i c t  c o u r t ' s  r e c i t a t i o n  o f  
t h e s e  f a c t s  i s  f rom t h e  p r o b a b l e  c a u s e  a f f i d a v i t  w h i c h  was  
f i l e d  ( A 5 ) .  N o  t e s t i m o n y  was  p r e s e n t e d  a t  t h e  m o t i o n  
h e a r i n g .  I n  t h e  a f f i d a v i t  t h e  p o l i c e  d i d  n o t  s t a t e  t h a t  
P e t i t i o n e r  a l l e g e d  t h a t  h e  was  g o i n g  t o  commit  a  crime, 
r a t h e r  t h e  p o l i c e  s t a t e d  t h a t  P e t i t i o n e r  a l l e g e d  t h a t  h e  d i d  
n o t  c o m m i t  any b u r g l a r y  (A5) .  

2  
A s c r e w d r i v e r  - F o s t e r  v .  S t a t e ,  286 S o . 2 d  5 4 9 , 5 5 1  ( F l a .  
1 9 7 3 ) ;  P r e s t o n  v. S t a t e ,  373 So.2d 451  ( F l a .  2d DCA 1 9 7 9 ) .  



Fourth District Court of Appeal denied Petitioner's motion for 

rehearing (A4). O n  August 6, 1987, Petitioner timely filed a 

notice to invoke this Court's discretionary jurisdiction. 



SUMMARY OF ARGUMENT 

By f i n d i n g  t h a t  t h e  o f f e n s e  o f  p o s s e s s i o n  of b u r g l a r y  t o o l s ,  

where  t h e  t o o l  p o s s e s s e d  i s  a  common h o u s e h o l d  t o o l ,  may b e  

e s t a b l i s h e d  by c i r c u m s t a n t i a l  e v i d e n c e  w i t h o u t  e v i d e n c e  of  a c t u a l  

u s e  o f  t h e  t o o l  i n  a  b u r g l a r y ,  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  

c o n f l i c t s  w i t h  K.W. v.  S t a t e ,  468 So.2d 368 ( F l a .  2d DCA 1985)  

a n d  P r e s t o n  v. S t a t e ,  373 So.2d  451  ( F l a .  2d DCA 1 9 7 9 ) ,  which 

h o l d  t h a t  c i r c u m s t a n t i a l  e v i d e n c e  i s  i n s u f f i c i e n t  and  i t  is  

n e c e s s a r y  f o r  t h e  p r o s e c u t i o n  t o  p r e s e n t  e v i d e n c e  o f  t h e  t o o l s  

a c t u a l  use  i n  a  b u r g l a r y .  



ARGUMENT 

POINT I'WOLVED 

THE DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL EXPRESSLY AND DIRECTLY CONFLICTS WITH 
DECISIONS OF ANOTHER DISTRICT COURT OF APPEAL. 

P e t i t i o n e r  i n v o k e s  t h i s  C o u r t ' s  " c o n f l i c t "  j u r i s d i c t i o n  

u n d e r  A r t i c l e  V ,  5 3 ( b ) ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n  ( 1 9 8 0 ) ,  a n d  

F1a.R.App.P. 9 . 0 3 0 ( a ) ( 2 ) ( i v ) .  A r t i c l e  V,  5 3 ( b ) ( 3 )  p r o v i d e s  t h a t  

r e v i e w  may b e  s o u g h t  o f  d e c i s i o n s  o f  d i s t r i c t  courts o f  a p p e a l  

t h a t  " e x p r e s s l y  and  d i r e c t l y  c o n f l i c t s  w i t h  a  d e c i s i o n  o f  a n o t h e r  

d i s t r i c t  c o u r t  o f  a p p e a l  o r  o f  t h e  s u p r e m e  c o u r t  o n  t h e  s ame  

q u e s t i o n  o f  law."  

C o n f l i c t  j u r i s d i c t i o n  is p r o p e r l y  i n v o k e d  when a  d i s t r i c t  

court  o f  a p p e a l  e i t h e r  (1) a n n o u n c e s  a  r u l e  o f  l a w  w h i c h  con -  

f  l i c t s  w i t h  a r u l e  p r e v i o u s l y  announced by t h e  Supreme C o u r t  or 

a n o t h e r  d i s t r i c t ;  o r  ( 2 )  a p p l i e s  a r u l e  o f  l a w  t o  p r o d u c e  a  

d i f f e r e n t  r e s u l t  i n  a  c a s e  which i n v o l v e s  s u b s t a n t i a l l y  t h e  same 

f a c t s  a s  a n o t h e r  c a s e ;  o r  ( 3 )  m i s a p p l i e s  p r e c e d e n t .  ~ a n c i n i  v. 

S t a t e ,  312 So.2d 732 ( F l a .  1 9 7 5 ) ;  ~ c e n s i o  v. S t a t e ,  497 So.2d 640 

( F l a .  1 9 8 6 ) ;  McBurne t te  v. P l a y g r o u n d  Equipment Corp. ,  137  So.2d 

563 ( F l a .  1 9 6 2 ) .  

I n  t h e  p r e s e n t  c a s e  t h e  F o u r t h  Dis t r ic t  C o u r t  o f  Appeal  h e l d  

t h a t  t h e  o f f e n s e  o f  p o s s e s s i o n  o f  b u r g l a r y  too ls ,  w h e r e  t h e  t o o l  

p o s s e s s e d  is a common h o u s e h o l d  t o o l ,  c a n  b e  e s t a b l i s h e d  b y  

c i r c u m s t a n t i a l  e v i d e n c e  (A2-3 ) . I n  i t s  d e c i s i o n  t h e  d i s t r i c t  

c o u r t  r e j e c t e d  P e t i t i o n e r ' s  a r g u m e n t  t h a t  t h e  i n t e n t  t o  u s e  a  

common h o u s e h o l d  i t e m  a s  a  b u r g l a r y  tool  can  b e  e s t a b l i s h e d  o n l y  



b y  e v i d e n c e  t h a t  i t  was a c t u a l l y  u s e d  t o  c o m m i t ,  o r  i n  t h e  

a t t e m p t  t o  c o m m i t ,  a b u r g l a r y  ( A 2 - 3 ) .  T h e  d i s t r i c t  c o u r t ' s  

d e c i s i o n  c o n f l i c t s  w i t h  K.W. v .  S t a t e ,  468 So.2d 368 ( F l a .  2d DCA 

1 9 8 5 )  and P r e s t o n  v .  S t a t e ,  373  So.2d 451  ( F l a .  2d DCA 1 9 7 9 ) .  

I n  K . W .  v .  S t a t e ,  468  S o . 2 d  3 6 8  ( F l a .  2d DCA 1 9 8 5 )  t h e  

S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t  t h e  i n t e n t  t o  u s e  a 

common h o u s e h o l d  t o o l  i n  a  b u r g l a r y ,  w h i c h  is r e q u i r e d  t o  

e s t a b l i s h  p o s s e s s i o n  o f  b u r g l a r y  too ls ,  c o u l d  o n l y  b e  p r o v e n  by  

t h e  i tem's  a c t u a l  u s e  i n  a b u r g l a r y  or a t t e m p t e d  b u r g l a r y :  

T h e  i tems f o u n d  o n  K.W. a re  h o u s e h o l d  too ls  or 
t o o l s  o f  e v e r y d a y  u s e .  S i n c e  t h e y  a r e  n o t  
c o n t r a b a n d  p e r  se, i t  is o n l y  t h e  p o s s e s s i o n  o f  
s u c h  imp lemen t s  a l o n g  w i t h  a c r i m i n a l  i n t e n t  or 
u s a g e  t h a t  c o n s t i t u t e s  a p u n i s h a b l e  o f f e n s e .  A s  
w e  n o t e d  i n  P r e s t o n  v .  S t a t e ,  3 7 3  So .2d  4 5 1  
( F l a .  2d DCA 1 9 7 9 ) ,  c e r t .  d e n i e d ,  3 8 3  So .2d  
1 2 0 3  ( F l a .  1 9 8 0 ) ,  i n  s u c h  i n s t a n c e s  i t  i s  
n e c e s s a r y  f o r  t h e  s t a t e  t o  p r e s e n t  e v i d e n c e  o f  
a n  i t em ' s  a c t u a l  u s e  i n  b u r g l a r y  or a t t e m p t e d  
b u r g l a r y  t o  e s t a b l i s h  t h e  r e q u i s i t e  c r i m i n a l  
i n t e n t .  S e e  a l s o  James v .  S t a t e ,  4 5 2  So .2d  
1 0 4 8  ( F l a .  2d  DCA 1 9 8 4 ) ;  H u b b e l l  v .  S t a t e ,  446 
S o . 2 d  1 7 5  ( F l a .  5 t h  D C A ) ,  p e t i t i o n  f o r  r e v i e w  
d e n i e d ,  4 5 3  S o . 2 d  44  ( F l a .  1 9 8 4 ) ;  F r a m e  v .  
S t a t e ,  3 8 8  So .2d  1 3 8 1  ( F l a .  2d D C A ) ;  a p p e a l  
d i s m i s s e d ,  394  S o . 2 d  1 1 5 2  ( F l a .  1 9 8 0 ) ;  C rosby  
v. S t a t e ,  352 So.2d 1247  ( F l a .  2d DCA 1 9 7 7 ) .  

468 So.2d a t  369 ( e m p h a s i s  a d d e d )  .3 

The i n s t a n t  case is i n  c o n f l i c t  w i t h  K.W.. 

I n  P r e s t o n  v .  S t a t e ,  3 7 3  So.2d 451  ( F l a .  2d DCA 1 9 7 9 ) ,  t h e  

d e f e n d a n t  was c h a r g e d  w i t h  p o s s e s s i n g  b u r g l a r y  t o o l s .  I n  

r e v i e w i n g  t h e  d e n i a l  o f  t h e  d e f e n d a n t ' s  Ru le  3 . 1 9 0 ( ~ ) ( 4 )  m o t i o n ,  

t h e  d i s t r i c t  c o u r t  h a d  t o  d e t e r m i n e  w h e t h e r  t h e  j u r y  c o u l d  h a v e  

I t  s h o u l d  b e  n o t e d  t h a t  K.W. is  a f a i r l y  r e c e n t  case, i .e.  a 
1985  case. 



conc luded  t h e  d e f e n d a n t  p o s s e s s e d  common h o u s e h o l d  items w i t h  t h e  

i n t e n t  t o  u s e  t h e m  i n  a b u r g l a r y .  P r e s t o n  v .  S t a t e ,  s u p r a  a t  

452. 

I n  P r e s t o n  t h e  d e f e n d a n t  a r g u e d  t h a t  s i n c e  t h e  items were 

common h o u s e h o l d  i tems t h e y  c o u l d  n o t  b e  c o n s i d e r e d  b u r g l a r y  

t o o l s  i n  a b s e n c e  o f  e v i d e n c e  t h a t  t h e y  were i n  f a c t  u s e d  i n  a 

b u r g l a r y .  P r e s t o n ,  s u p r a  a t  4 5 3 .  T h e  S t a t e  a r g u e d  t h a t  a n  

i n t e n t  t o  u s e  t h e  items t o  commit a b u r g l a r y  c o u l d  be found  from 

t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e i r  p o s s e s s i o n .  P r e s t o n ,  s u p r a  

a t  4 5 3 .  T h e  Second D i s t r i c t  C o u r t  o f  Appea l  r e c o g n i z e d  t h a t  o n e  

c o u l d  be  found  g u i l t y  i f  t h e r e  is  a n  i n t e n t  t o  u s e  t h e  i t e m  a s  a 

b u r g l a r y  t o o l ,  b u t  r e j e c t e d  t h e  S t a t e ' s  p o s i t i o n  and h e l d  t h a t  

s u c h  i n t e n t  c o u l d  o n l y  b e  found  from e v i d e n c e  t h a t  t h e  item was 

i n  f a c t  u s e d  a s  a  b u r g l a r y  t o o l  a n d  r e v e r s e d  t h e  d e f e n d a n t ' s  

c o n v i c t i o n  f o r  p o s s e s s i o n  o f  b u r g l a r y  t o o l s . 4  - I d .  

I n  a d d i t i o n ,  it s h o u l d  b e  n o t e d  t h a t  t h e  f a c t u a l  c i r c u m s t a n -  

ces s u r r o u n d i n g  t h e  p o s s e s s i o n  o f  t h e  tool  i n  P r e s t o n  was a l m o s t  

i d e n t i c a l  t o  t h e  c i r c u ~ n s t a n c e s  i n  t h e  p r e s e n t  case. I n  P r e s t o n  

t h e  d e f e n d a n t  was o b s e r v e d  by p o l i c e  o f f i c e r s  c r o u c h i n g  b e h i n d  a 

b u s h  sometime be tween  2:00 and 3:00 o ' c l o c k  a.m. P r e s t o n ,  s u p r a  

a t  452. The d e f e n d a n t  f l e d  when h e  saw t h e  o f f i c e r s  a p p r o a c h i n g .  

I d .  W h i l e  i n  p u r s u i t  t h e  o f f i c e r s  saw t h e  d e f e n d a n t  h i d e  b e h i n d  - 
a tree.  - I d .  When t h e  d e f e n d a n t  s t e p p e d  o u t  f rom beh ind  t h e  tree 

h e  d ropped  a s o c k  which c o n t a i n e d  a s c r e w d r i v e r ,  two ice p i c k s ,  a 

- - 

4 
The d i s t r i c t  c o u r t  c i t e d  F o s t e r  v. S t a t e ,  286 So.2d 549 ( F l a .  
1 9 7 3 ) ,  f o r  t h i s  p r o p o s i t i o n  and h e l d  t h a t  t h e  p r o p o s i t i o n  was 
s t i l l  v i a b l e .  



k n i f e ,  a n d  a f l a s h l i g h t .  - I d .  I n  a n  e n s u i n g  i n t e r v i e w ,  t h e  

d e f e n d a n t  a d m i t t e d  t o  " n i g h t  p r o w l i n g . "  - I d . .  F u r t h e r m o r e ,  it 

a p p e a r e d  t h a t  t h e  d e f e n d a n t  had g i v e n  a f a l s e  s t a t e m e n t  as t o  why 

h e  was b e h i n d  a tree. - I d .  The  c i r c u m s t a n c e s  o f  t h e  i n s t a n t  c a s e  

a r e  s u b s t a n t i a l l y  t h e  same ( A l - A 2 ) .  H o w e v e r ,  t h e  r e s u l t i n g  

d e c i s i o n  was  d i f f e r e n t  b e c a u s e  i n  P r e s t o n  it was h e l d  t h a t  t h e r e  

mus t  b e  a c t u a l  p r o o f  t h a t  t h e  common h o u s e h o l d  i t e m  was used  i n  a 

b u r g l a r y .  

B e c a u s e  t h e  c o n f l i c t s  w i t h  K.W. and P r e s t o n  are b o t h  d i r e c t  

a n d  e x p r e s s  t h i s  C o u r t  h a s  j u r i s d i c t i o n  t o  r e v i e w  t h e  i n s t a n t  

case. Moreover ,  t h e  c o n f l i c t  p r e s e n t e d  is a n  i m p o r t a n t  one .  The  

s t a n d a r d  j u r y  i n s t r u c t i o n  o n  p o s s e s s i o n  o f  b u r g l a r y  tools  c i t e s  

C r o s b y  v .  S t a t e ,  352  So .2d  1247 ( F l a .  2d DCA 1 9 7 7 ) ,  t o  i n d i c a t e  

t h a t  t h e  c l a s s i f i c a t i o n  o f  a common t o o l  a s  a b u r g l a r y  t o o l  

r e q u i r e s  p r o o f  t h a t  t h e  i t e m  was u s e d  i n  a b u r g l a r y  a n d  i s  

d i f f e r e n t  t h a n  t h e  e v i d e n c e  r e q u i r e d  f o r  non-common tools: 

POSSESSION OF BURGLARY TOOLS 
F.S. 810.06 

B e f o r e  y o u  c a n  f i n d  t h e  d e f e n d a n t  g u i l t y  o f  
P o s s e s s i o n  o f  B u r g l a r y  T o o l s ,  t h e  S t a t e  m u s t  
p r o v e  t h e  f o l l o w i n g  t w o  e l e m e n t s  b e y o n d  a 
r e a s o n a b l e  d o u b t :  

E l e m e n t s  1. ( D e f e n d a n t )  had  i n  h i s  
p o s s e s s i o n  a [ t o o l ]  [mach- 
i n e ]  [ implement ]  . 

G i v e  2 a  i f  tool  2. a. [ ( D e f e n d a n t )  had a 
n o t  a common f  u l  ly - formed ,  c o n s c i o u s  
tool  i n t e n t  t h a t  t h e  [ t o o l ]  

[machine]  [ implement ]  
would b e  u sed  by  him or  
someone else t o  c o m m i t  a 
[ b u r g l a r y ]  [ t r e s p a s s ]  . I 



G i v e  2 b  i f  common b. [The  [ t o o l ]  [mach- 
too l ;  C r o s b y  v. i n e  [ i m p l e m e n t ]  was u s e d  
S t a t e ,  352  So.2d  b y  ( d e f e n d a n t )  o r  some- 
1 2 4 7  o n e  e l s e  t o  commit a [ b u r -  

g l a r y ]  [ t r e s p a s s ]  . l  

F l o r i d a  S t a n d a r d  J u r y  ~ n s t r u c t i o n s ,  ( C r .  1 9 8 1 ) ,  
a t  p a g e  1 3 8 .  

T h u s ,  t h e  p r e s e n t  c o n f l i c t  is o n e  o f  i m p o r t a n c e  a n d  p r e s e n t s  t h e  

t y p e  of i n t e r - d i s t r i c t  c o n f l i c t  w h i c h  c a n  o n l y  b e  r e s o l v e d  b y  

t h i s  C o u r t .  T h e r e f o r e ,  t h i s  C o u r t  s h o u l d  accept j u r i s d i c t i o n  of 

t h i s  c a u s e  a n d  p r o c e e d  t o  dispose o f  t h e  i s s u e s  a f t e r  b r i e f i n g  o n  

t h e  merits b y  t h e  p a r t i e s .  



CONCLUSION 

T h i s  C o u r t  may a n d  s h o u l d  r e v i e w  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  o f  a p p e a l  i n  t h e  e x e r c i s e  o f  i t s  c e r t i o r a r i  

j u r i s d i c t i o n .  
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