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PRELIMINARY STATEMENT 

T h e  P e t i t i o n e r  was t h e  a p p e l l e e  i n  t h e  c o u r t  below and t h e  

d e f e n d a n t  i n  t h e  t r i a l  c o u r t .  R e s p o n d e n t  was t h e  a p p e l l a n t  i n  

t h e  c o u r t  b e l o w  a n d  t h e  p r o s e c u t i o n  i n  t h e  t r i a l  c o u r t .  A copy  

o f  t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  i s  a t t a c h e d  t o  t h i s  b r i e f  a n d  

d e s i g n a t e d  ( A p p e n d i x ) .  

The f o l l o w i n g  symbo l s  w i l l  b e  used:  

R" Record  o n  Appea l  

"A" Appendix 



STATEMENT OF THE CASE AND FACTS 

In November of 1985 the Delray Beach Police Department 

established a surveillance of residential areas due to numerous 

burglaries in that city (R12). 

On November 16, 1985, a development known as Country Manors 

was under police surveillance (R12). At approximately 12:32 a.m. 

an individual was seen jumping a fence out of the development and 

running from the rear of the development (R8,12). The individual 

was apprehended, and initially identified himself as "Larry 

Jenkins," but later admitted his name to be Rodney Thomas, the 

Petitioner (R12). Petitioner had a pair of socks covering his 

hands (R12). A screwdriver was also found in his possession 

(R12). 

Petitioner was transported to the Delray Beach Police 

Department (R12). Petitioner indicated that he had entered the 

development for the purpose of committing a burglary (R12). 

Petitioner insisted that he did not commit a burglary that night 

(R12). There was no verification that Petitioner had, or had 

not, committed a burglary that night (R12). 

On November 26, 1985, Petitioner was charged by information 

for I) loitering or prowling, 11) obstructing or opposing an 

officer without violence, and 111) possession of burglary tools - 
the screwdriver (R14). Petitioner thereafter filed a motion to 

dismiss the charge of possession of burglary tools pursuant to 

Rule 3.190(c) (4) of the Florida Rules of Criminal Procedure 



( R 2 3 ) .  F o l l o w i n g  a h e a r i n g  o n  t h e  m o t i o n  o n  March  2 7 ,  1 9 8 6  

( R 2 - l o ) ,  t h e  t r i a l  c o u r t  g r a n t e d  t h e  m o t i o n  o n  A p r i l  7 ,  1 9 8 6  

( R 2 7 ) .  The s t a t e  f i l e d  a n o t i c e  o f  a p p e a l  ( R 2 6 ) .  

On J u n e  1 0 ,  1 9 8 7 ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

r e v e r s e d  t h e  o r d e r  o f  t h e  t r i a l  c o u r t  d i s m i s s i n g  t h e  p o s s e s s i o n  

o f  a b u r g l a r y  t o o l  c h a r g e  ( A l ) .  On J u n e  2 3 ,  1 9 8 7 ,  P e t i t i o n e r  

f i l e d  a m o t i o n  f o r  r e h e a r i n g .  On J u l y  1 5 ,  1 9 8 7 ,  t h e  d i s t r i c t  

c o u r t  d e n i e d  P e t i t i o n e r ' s  m o t i o n  f o r  r e h e a r i n g .  P e t i t i o n e r  

t i m e l y  f i l e d  a n o t i c e  t o  i n v o k e  t h i s  C o u r t ' s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  o n  Augus t  6 ,  1 9 8 7 .  T h i s  H o n o r a b l e  C o u r t  a c c e p t e d  

j u r i s d i c t i o n  by  i t s  o r d e r  i s s u e d  on F e b r u a r y  4 ,  1988.  



SUMMARY O F  ARGUMENT 

I n  o r d e r  t o  c o n v i c t  o n e  f o r  p o s s e s s i o n  o f  b u r g l a r y  tools  

t h e r e  m u s t  be p r o o f  t h a t  t h e  i t e m  p o s s e s s e d  w a s  i n t e n d e d  t o  

f a c i l i t a t e  a  b u r g l a r y .  W h e r e  t h e  i t e m  i s  a  common h o u s e h o l d  

i t e m ,  t h e  mere p o s s e s s i o n  o f  s u c h  a n  item, e v e n  u n d e r  s u s p i c i o u s  

c i r c u m s t a n c e s ,  is n o t  s u f f i c i e n t  t o  p r o v e  t h e  r e q u i r e d  i n t e n t  t o  

u s e  t h e  i t e m  t o  f a c i l i t a t e  a b u r g l a r y .  W i t h o u t  more t h a n  posses- 

s i o n  a n d  s u s p i c i o u s  c i r c u m s t a n c e s ,  i t  would  be mere s p e c u l a t i o n  

t o  c o n c l u d e  t h a t  t h e  common h o u s e h o l d  i tem w a s  i n t e n d e d  t o  b e  

u s e d  t o  f a c i l i t a t e  a b u r g l a r y .  I n  o r d e r  f o r  t h e r e  t o  be more 

t h a n  mere s p e c u l a t i o n ,  t h e r e  m u s t  be p r o o f ,  d i r e c t  or c i r c u m s t a n -  

t i a l ,  t h a t  t h e  common h o u s e h o l d  i t e m  w a s  i n  f a c t  u s e d  i n  a 

b u r g l a r y .  I n  t h e  p r e s e n t  c a s e  t h e r e  was n o t  e v i d e n c e  t h a t  t h e  

common h o u s e h o l d  i t e m  w a s  u s e d  i n  a b u r g l a r y .  I n  t h e  p r e s e n t  

case t h e r e  was n o  e v i d e n c e  t h a t  a  b u r g l a r y  h a d  b e e n  c o m m i t t e d  o n  

t h e  d a y  i n  q u e s t i o n .  The  t r i a l  c o u r t  d i d  n o t  err  i n  g r a n t i n g  t h e  

m o t i o n  t o  d i smi s s .  



ARGUMENT 

POINT INVOLVED 

THE TRIAL COURT D I D  NOT E R R  I N  GRANTING THE 
MOTION TO DISMISS THE CHARGE OF POSSESSION OF A 
BURGLARY TOOL. 

P e t i t i o n e r  was a p p r e h e n d e d  a f  t e r  l e a v i n g  a  deve lopment  by 

jumping o v e r  a  f e n c e .  A s c r e w d r i v e r  was f o u n d  o n  h i s  p e r s o n .  

P e t i t i o n e r  a d m i t t e d  t h a t  h e  h a d  e a r l i e r  i n t e n d e d  t o  c o m m i t  a  

b u r g l a r y .  However, P e t i t i o n e r  d i d  n o t  c o m m i t  a n y  b u r g l a r y  a n d  

t h e  s c r e w d r i v e r  had n e v e r  been  used  f o r  a n  i l l e g a l  p u r p o s e  ( R 2 5 ) .  

These  f a c t s  were n o t  d i s p u t e d  by t h e  p r o s e c u t i o n .  

The t r i a l  c o u r t  p r o p e r l y  g r a n t e d  t h e  mo t ion  t o  d i s m i s s  b a s e d  

o n  t h e  u n d i s p u t e d  f a c t s  i n  t h i s  c a s e .  A m o t i o n  t o  d i s m i s s  

p u r s u a n t  t o  Ru le  3 . 1 9 0 ( ~ ) ( 4 )  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  

s h o u l d  b e  used  t o  d e t e r m i n e  w h e t h e r  t h e  u n d i s p u t e d  f a c t s  " a s  a  

m a t t e r  o f  l a w ,  e s t a b l i s h  a  p r i m a  f a c i e  c a s e  o f  g u i l t  o f  t h e  

a c c u s e d . "  S t a t e  v .  D a v i s ,  243  So .2d  587 ,591  ( F l a .  1 9 7 1 ) .  The 

m o t i o n  s h o u l d  b e  g r a n t e d  and  t r i a l  a v o i d e d  when " t h e  m a t e r i a l  

f a c t s  a r e  n o t  g e n u i n e l y  i n  i s s u e  and c o u l d  l e g a l l y  s u p p o r t  o n l y  

o n e  j u d g m e n t .  " I d .  ( E m p h a s i s  added)  .l A t  b a r ,  t h e  f a c t s  would 

1 
The p u r p o s e  o f  a  mot ion  t o  d i s m i s s  is  t o  a v o i d  a n  u n n e c e s s a r y  
t r i a l  where t h e  u n d i s p u t e d  f a c t s  a r e  i n c a p a b l e  o f  s u p p o r t i n g  
g u i l t  beyond  a  r e a s o n a b l e  d o u b t .  I f  a n y  o f  t h e  m a t e r i a l  
f a c t s  a r e  i n  d i s p u t e ,  t h e  m o t i o n  s h o u l d  b e  d e n i e d .  I f  t h e  
u n d i s p u t e d  f a c t s  c o u l d  n o t  s u p p o r t  a  f i n d i n g  of  g u i l t  beyond 
a  r e a s o n a b l e  d o u b t ,  t h e  m o t i o n  s h o u l d  b e  g r a n t e d .  T h e  
g r a n t i n g  o f  t h e  m o t i o n  d o e s  n o t  d e p r i v e  t h e  s t a t e  o f  i t s  
l e g i t i m a t e  day  i n  c o u r t .  I f  t h e r e  is a d d i t i o n a l  i n f o r m a t i o n  
d i s c o v e r e d  a f t e r  t h e  g r a n t i n g  o f  t h e  mo t ion ,  t h e  s t a t e  may 
r e f i l e  a  new c h a r g i n g  document .  F1a.R.Crim.P. 3 . 1 9 0 ( e ) .  On 
t h e  o t h e r  h a n d ,  i f  t h e  m o t i o n  i s  i m p r o p e r l y  d e n i e d ,  and a  
l a t e r  m o t i o n  f o r  j u d g m e n t  o f  a c q u i t t a l  g r a n t e d ,  n o t  o n l y  
would t h e r e  be  an  u n n e c e s s a r y  e x p e n d i t u r e  o f  t i m e  and r e s o u r -  
c e s ,  t h e  s t a t e  would a l s o  be  p e r m a n e n t l y  b a r r e d  f r o m  t r y i n g  
t h e  d e f e n d a n t  a g a i n .  



n o t  p e r m i t  a n y  r e a s o n a b l e  j u r o r  t o  f i n d  P e t i t i o n e r  g u i l t y  o f  

p o s s e s s i o n  o f  b u r g l a r y  t o o l s .  I n  o t h e r w o r d s ,  t h e  u n d i s p u t e d  

f a c t s  c o u l d  n o t  l e g a l l y ,  i . e .  a s  a ma t t e r  o f  l a w ,  s u p p o r t  a 

judgment  o f  g u i l t .  

T h e  u n d i s p u t e d  f a c t s  i n  t h i s  c a s e  a re  v e r y  s i m i l a r  t o  t h o s e  

i n  P r e s t o n  v .  S t a t e ,  3 7 3  S o . 2 d  4 5 1  ( F l a .  2 d  DCA 1 9 7 9 ) .  I n  

P r e s t o n  t h e  d e f e n d a n t  was o b s e r v e d  c r o u c h i n g  b e h i n d  a  b u s h  

sometime b e t w e e n  2 : 0 0  a n d  3 :00 a.m. T h e  d e f e n d a n t  f l e d  when h e  

saw p o l i c e  o f f i c e r s  a p p r o a c h i n g .  W h i l e  i n  p u r s u i t ,  t h e  o f f i c e r s  

saw t h e  d e f e n d a n t  h i d e  b e h i n d  a t ree .  When t h e  d e f e n d a n t  s t e p p e d  

o u t  f r o m  b e h i n d  t h e  t r e e  h e  d r o p p e d  a s o c k  w h i c h  c o n t a i n e d  a  

s c r e w d r i v e r ,  t w o  i c e  p i c k s ,  a k n i f e ,  a n d  a  f l a s h l i g h t .  I n  a n  

e n s u i n g  i n t e r v i e w ,  t h e  d e f e n d a n t  a d m i t t e d  t o  " n i g h t  p r o w l i n g . "  

P r e s t o n ,  s u p r a ,  a t  452.  

I n  P r e s t o n  t h e  d e f e n d a n t ,  p u r s u a n t  t o  R u l e  3 . 1 9 0  ( c )  ( 4 )  

F l a . R . C r i m . P . ,  moved t o  d i s m i s s  t h e  c h a r g e  o f  p o s s e s s i o n  o f  

b u r g l a r y  t o o l s . 2  T h e  d i s t r i c t  c o u r t  h e l d  t h a t  p o s s e s s i o n  o f  

items o f  a n  i n n o c e n t  n a t u r e  was n o t  c r i m i n a l  w i t h o u t  p r o o f  t h a t  

t h e y  were i n t e n d e d  t o  b e  u s e d  i n  a b u r g l a r y .  T h e  d i s t r i c t  c o u r t  

B o t h  P r e s t o n  a n d  t h e  p r e s e n t  case  i n v o l v e  t h e  f o l l o w i n g  
s t a t u t e :  

810.06 Possession of burglary tools. - Whoever 
h a s  i n  h i s  p o s s e s s i o n  a n y  t o o l ,  m a c h i n e ,  or  
i m p l e m e n t  w i t h  i n t e n t  t o  u s e  t h e  same, or allow 
t h e  same t o  b e  u s e d ,  t o  c o m m i t  a n y  b u r g l a r y  o r  
t r e s p a s s  s h a l l  b e  g u i l t y  o f  a f e l o n y  o f  t h e  
t h i r d  d e g r e e ,  p u n i s h a b l e  a s  p r o v i d e d  i n  s .  
775 .082 ,  s. 775.083,  or s. 775.084.  



a d h e r e d  t h i s  C o u r t ' s  r e a s o n i n g  i n  Foster v. S t a t e ,  286 So.2d 549 

( F l a .  1 9 7 3 ) ,  a n d  f u r t h e r  n o t e d  t h a t  s u c h  a n  i n t e n t  c a n n o t  b e  

d i s c e r n e d  u n l e s s  t h e  common househo ld  item was i n  f a c t  u s e d  i n  a  

b u r g l a r y :  

W e  b e l i e v e  t h e  r u l e  e x p r e s s e d  i n  t h e  Fos t e r  
c a s e  i s  t h a t  s u c h  a n  i n t e n t ,  where  t h e  tool  is 
a  common h o u s e h o l d  item, can  o n l y  be  found  from 
e v i d e n c e  t h a t  t h e  i t e m  was i n  f a c t  u sed  a s  a  
b u r g l a r y  t o o l .  T h e  c o u r t  i n  Fos t e r  o b s e r v e d  
t h a t  a  c o n v i c t  i o n  w i t h o u t  such  e v i d e n c e  would 
amount t o  c r i m i n a l i z i n g  t h e  mere p o s s e s s i o n  o f  
a  s i m p l e  househo ld  tool .  

T h e  d i s t r i c t  c o u r t  a l s o  i n d i c a t e d  t h a t  w h i l e  some c a s e  law 

i n d i c a t e d  t h a t  t h e  i n t e n t  t o  u s e  a n  item a s  a  b u r g l a r y  t o o l  c a n  

b e  p r o v e n  f r o m  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s ,  i n  n o n e  o f  t h e  

c a s e s  was s u c h  a n  i n t e n t  d i s c e r n e d  when t h e  iterr1 was a  common 

househo ld  tool  - no m a t t e r  how s u s p i c i o u s  t h e  c i r c u m s t a n c e s .  373 

So.2d a t  454. T h e  l o g i c  b e h i n d  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  

c e n t e r s  o n  t h e  l a c k  o f  a n y  r a t i o n a l  i n f e r e n c e  t h a t  i n n o c e n t  

househo ld  items a r e  i n t e n d e d  t o  b e  used  i n  b u r g l a r i e s  r a t h e r  t h a n  

f o r  o t h e r  pu rposes .3  

I n  F o s t e r  v .  S t a t e ,  286  S o . 2 d  549  ( F l a .  1 9 7 3 ) ,  t h i s  C o u r t  

e x p l a i n e d  t h a t  common items, s u c h  a s  a  s c r e w d r i v e r ,  a r e  g e n e r a l l y  

i n n o c e n t  i t ems  a n d  mere p o s s e s s i o n  o f  t hem u n d e r  s u s p i c i o u s  

c i r c u m s t a n c e s  d o e s  n o t  c o n v e r t  them i n t o  b u r g l a r y  tools:  

... one  c a n n o t  b e  c o n v i c t e d  o f  p o s s e s s i o n  o f  
b u r g l a r y  t o o l s ,  when t h o s e  too ls  are  n o t h i n g  
m o r e  t h a n  a simple s c r e w d r i v e r ,  w i t h o u t  t h e  u s e  

3 

Such an  i n f e r e n c e  is p e r m i s s i b l e  w i t h  r e g a r d  t o  a n  i t e m  which 
i s  n o t  a  common h o u s e h o l d  i t e m .  T h e  p o s s e s s i o n  o f  s u c h  a n  
i t e m  i n  c o m b i n a t i o n  w i t h  t h e  i n t e n t  t o  c o m m i t  a  b u r g l a r y  
would a l l o w  a  j u r y  t o  f i n d  a n  i n t e n t  t o  u s e  t h e  item i n  a  
b u r g l a r y .  



o f  s u c h  a t o o l  i n  a b u r g l a r y ,  b r e a k i n g  a n d  
e n t e r i n g ,  e t  cetera.  To r u l e  o t h e r w i s e ,  w o u l d  
b e  t o  h o l d  t h a t  t h e  s t a t e  h a s  t h e  p o l i c e  power 
t o  c r i m i n a l i z e  p o s s e s s i o n  o f  a s i m p l e  h o u s e h o l d  
t o o l ,  i .e. ,  a s c r e w d r i v e r .  I t  d o e s  n o t .  I t  
would b e  a n  u n c o n s t i t u t i o n a l  ac t  - i n  e x c e s s  o f  
t h e  S t a t e ' s  p o l i c e  p o w e r  - t o  c r i m i n a l i z e  t h e  
s i m p l e  p o s s e s s i o n  o f  a s c r e w d r i v e r ,  j u s t  a s  
much as  i t  would b e  t o  c r i m i n a l i z e  t h e  p o s s e s -  
s i o n  o f  s u c h  items as  l a d i e s '  h a t  p i n s ,  automo- 
b i l e  t i r e  i r o n  k i t s ,  e t  ce tera ,  w i t h o u t  f i r s t  
r e q u i r i n g  t h a t  t h e y  f i r s t  b e  u s e d  as  b u r g l a r y  
tools .  An e x a m i n a t i o n  o f  t h e  b u r g l a r y  t o o l s  
s t a t u t e  r e v e a l s  t h e  p o t e n t i a l  f o r  any  number o f  
common h o u s e h o l d  t oo l s  t o  b e  " i l l e g a l "  u n l e s s  
t h e  s t a t u t e  i s  c o n s t r u e d ,  i n  a n  a p p r o p r i a t e  
case, s u c h  as  t h i s ,  t o  r e q u i r e  t h a t  f o r  s u c h  a 
t o o l  t o  b e  " i l l e g a l , "  i t  m u s t  b e  u s e d  a s  a 
b u r g l a r y  t o o l  - t h u s  b e c o m i n g  a f a c e t  o f  t h e  
b u r g l a r y ,  b r e a k i n g  a n d  e n t e r i n g  t r a n s a c t i o n ,  
e tc .  

A g a i n ,  t h e  d i s t r i c t  c o u r t  i n  P r e s t o n ,  s u p r a ,  a l s o  e x p r e s s e d  

t h e  t h o u g h t  t h a t  items a r e  n o t  m e r e l y  c r i m i n a l i z e d  by t h e  c i rcum-  

s t a n c e s  s u r r o u n d i n g  t h e i r  p o s s e s s i o n .  3 7 3  So.2d a t  455.  I n  t h e  

p r e s e n t  case  t h e  F o u r t h  D i s t r i c t  d i s a g r e e d  w i t h  t h e  r e a s o n i n g  i n  

F o s t e r  and P r e s t o n  and h e l d  t h a t  i n t e n t  t o  u s e  a common h o u s e h o l d  

i t e m  a s  a b u r g l a r y  t o o l  may b e  i n f e r r e d  f r o m  t h e  s u r r o u n d i n g  

c i r c u m s t a n c e s .  H o w e v e r ,  s u c h  a n  a n a l y s i s  b y  a t r i e r  o f  f a c t  

w o u l d  b e  n o t h i n g  more t h a n  p u r e  s p e c u l a t i o n ,  r a t h e r  t h a n  a 

r a t i o n a l  c o n c l u s i o n  w h i c h  i s  c a p a b l e  o f  s u p p o r t i n g  a g u i l t y  

v e r d i c t .  

T h e  t r i a l  c o u r t  a l s o  r e c o g n i z e d  t h a t  t h e  p o s s e s s i o n  o f  a 

comnlon i t e m ,  s u c h  a s  a s c r e w d r i v e r ,  d o e s  n o t  mean t h a t  t h e  i t e m  

is c r i m i n a l  c o n t r a b a n d :  

THE COURT: T h a t ' s  t h e  p rob l em i n  a n y  o f  t h e s e  
cases. P e o p l e  c a n  walk  a r o u n d  w i t h  a p e n k n i f e  
o r  a  s c r e w d r i v e r  or  a hammer h a n g i n g  down f rom 
t h e  l i t t l e  -- t h e  h o l d e r  i n  t h e i r  o v e r a l l  
t r o u s e r  l e g  o r  s o m e t h i n g  l i k e  t h a t ,  and i t ' s  



c e r t a i n l y  n o  crime t o  b e  w a l k i n g  a r o u n d  w i t h  
t h a t  k i n d  o f  s t u f f  i n  y o u r  p o s s e s s i o n .  

The  c a s e s  seem t o  s a y  t h a t  y o u  h a v e  t o  
h a v e  a  n e x u s  b e t w e e n  t h e  p o s s e s s i o n  o f  t h a t  
p a r t i c u l a r  t y p e  o f  a r t i c l e  and a  crime i n  which 
it was u s e d  i n  some m a n n e r  o r  i t  was  o b v i o u s  
t h a t  i t  wou ld  b e  u s e d  i n  some manner;  and t h e  
c a s e s  a r e  s t r i c t  b e c a u s e  -- and t h e y  s h o u l d  b e  
s t r i c t  b e c a u s e  somebody c o u l d  be  c o n v i c t e d  of a  
f e l o n y  b e c a u s e  t h e y ' r e  w a l k i n g  a r o u n d  w i t h  a  
s c r e w d r i v e r  i n  t h e i r  p o c k e t ,  a n d  t h a t ' s  a  
p r e t t y  s e r i o u s  s i t u a t i o n  t o  f a c e .  

S e c t i o n  8 1 0 . 0 6 ,  F l a . S t a t .  was  n e v e r  d e s i g n e d  t o  p y r a m i d  

f e l o n y  c o n v i c t i o n s  m e r e l y  b e c a u s e  o n e  is commi t t i ng  a  b u r g l a r y  

and a l s o  happens  t o  be  i n  p o s s e s s i o n  o f  common h o u s e h o l d  items a t  

t h a t  t i m e .  The s t a t u t e  was o n l y  meant t o  p u n i s h  t h o s e  i n t e n d i n g  

t o  u s e  i tems t o  f a c i l i t a t e  a  b u r g l a r y .  I n  c a s e  s i n v o l v i n g  

common h o u s e h o l d  i t ems ,  s u c h  a n  i n t e n t  c a n  o n l y  r a t i o n a l l y  b e  

p r o v e n  t h r o u g h  e v i d e n c e  o f  t h e  i t e m s  a c t u a l  u s e  i n  t h e  b u r g l a r y .  

M e r e l y  b e c a u s e  a  p e r s o n  i s  i n t e n d i n g  t o  commi t ,  o r  e v e n  

c o m m i t t i n g ,  a  b u r g l a r y  d o e s  n o t  s i g n i f y  t h a t  t h e  i tems i n  h i s  

p o s s e s s i o n  a r e  i n t e n d e d  t o  b e  u s e d  a s  b u r g l a r y  t o o l s .  F o r  

example ,  i f  a  p e r s o n  is a p p r e h e n d e d  a f t e r  i l l e g a l l y  e n t e r i n g  a  

d w e l l i n g  t h e  mere f a c t  t h a t  h e  p o s s e s s e s  a  c r e d i t  c a r d ,  p o c k e t  

k n i f e ,  o r  s c r e w d r i v e r ,  d o e s  n o t  i n s t a n t l y  s u p p o r t  a  c h a r g e  o f  

p o s s e s s i o n  o f  b u r g l a r y  t o o l s .  T h e s e  a r e  i t ems  w h i c h  e v e n  a  

t r e s p a s s e r  w i t h  a n  i n t e n t  t o  c o m m i t  b u r g l a r y  may i n n o c e n t l y  

p o s s e s s .  U n l i k e  t o o l s  d e s i g n e d  f o r  b r e a k i n g  and e n t e r i n g ,  t h e  

p o s s e s s i o n  o f  a  common h o u s e h o l d  i t e m  combined w i t h  t h e  i n t e n t  t o  

c o m m i t  a  b u r g l a r y  d o e s  n o t  y i e l d  a  r a t i o n a l  i n f e r e n c e  t h a t  t h e  

i t e m  was i n t e n d e d  t o  be  u s e d  t o  c o m m i t  a  b u r g l a r y .  S u c h  wou ld  

m e r e l y  b e  s p e c u l a t i o n .  W i t h o u t  some p r o o f  t h a t  t h e  common 



h o u s e h o l d  i t e m  was u s e d  i n  a b u r g l a r y  o r  a t t e m p t e d  b u r g l a r y ,  

t h e r e  is n o  e v i d e n c e  f o r  a j u r y  t o  r e a s o n a b l y  i n f e r ,  r a t h e r  t h a n  

w i l d l y  s p e c u l a t e ,  t h a t  a d e f e n d a n t  h a d  t h e  i n t e n t  t o  u s e  t h e  

common h o u s e h o l d  i t e m  t o  p e r p e t r a t e  a  b u r g l a r y .  F o s t e r ,  s u p r a ;  

P r e s t o n ,  s u p r a ;  S t a t e  v .  Thomas, 362 So.2d 1348  ( F l a .  1 9 7 8 ) ;  - K .  

W .  v .  S t a t e ,  4 6 8  So .2d  3 6 8  ( F l a .  2d DCA 1 9 8 5 ) ;  James v. S t a t e ,  

4 5 2  S o . 2 d  1 0 4 8  ( F l a .  2d DCA 1 9 8 4 ) ;  H u b b e l l  v .  S t a t e ,  446 So.2d 

1 7 5  ( F l a .  5 t h  D C A ) ,  p e t . r e v . d e n . ,  4 5 3  S o . 2 d  44  ( F l a .  1 9 8 4 ) ;  

C rosby  v. S t a t e ,  352 So.2d 1247  ( F l a .  2d DCA 1 9 7 7 ) .  

I t  s h o u l d  a l s o  b e  n o t e d  t h a t  be tween  t h e  t i m e  t h a t  F o s t e r ,  

s u p r a ,  a n d  P r e s t o n ,  s u p r a ,  were d e c i d e d  t h e  l e g i s l a t u r e  amended 

t h e  b u r g l a r y  t o o l  s t a t u t e  t o  e x c i s e  some s u r p l u s  l a n g u a g e .  S e e ,  

P r e s t o n ,  s u p r a  a t  4 5 3 .  H o w e v e r ,  d e s p i t e  t h e  i n t e r p r e t a t i o n  o f  

t h e  s t a t u t e  by  t h i s  C o u r t  i n  F o s t e r ,  t h e  l e g i s l a t u r e  d i d  n o t  

c h a n g e  t h e  s u b s t a n t i v e  l a w .  I t  mus t  b e  presumed t h a t  t h e  l e g i s l a -  

t u r e  a g r e e d  w i t h  t h i s  C o u r t ' s  c o n s t r u c t i o n  o f  t h e  s t a t u t e  t h a t  

t h e  i n t e n t  t o  u s e  a common i t e m  i n  a b u r g l a r y  c a n  o n l y  b e  p r o v e n  

by  i t s  a c t u a l  u s e  i n  a b u r g l a r y .  S e e ,  J o h n s o n  v .  S t a t e ,  9 1  So.2d 

1 8 5  ( F l a .  1 9 5 6 ) .  

I n  a d d i t i o n ,  t h e  f o l l o w i n g  s t a n d a r d  j u r y  i n s t r u c t i o n  o n  

p o s s e s s i o n  o f  b u r g l a r y  t o o l s  a l s o  i n d i c a t e s  t h a t  i n  o r d e r  f o r  

t h e r e  t o  b e  s u f f i c i e n t  p r o o f  o f  t h e  i n t e n t  t o  u s e  a common t o o l  

as  a b u r g l a r y  t o o l ,  t h e  t o o l  m u s t  i n  f a c t  h a v e  b e e n  u s e d  i n  a 

b u r g l a r y :  

POSSESSION OF BURGLARY TOOLS 
F.S. 810.06 

B e f o r e  y o u  c a n  f i n d  t h e  d e f e n d a n t  g u i l t y  o f  
P o s s e s s i o n  o f  B u r g l a r y  T o o l s ,  t h e  S t a t e  m u s t  
p r o v e  t h e  f o l l o w i n g  t w o  e l e m e n t s  b e y o n d  a 
r e a s o n a b l e  d o u b t :  



Elemen t s  1. ( D e f e n d a n t )  had i n  h i s  p o s s e s s i o n  a  
[ t o o l ]  [machine]  [ implelnent]  . 

G i v e  2a  i f  tool  2. a .  [ ( D e f e n d a n t )  had a  f u l l y - f o r m e d  
n o t  a  common tool  c o n s c i o u s  i n t e n t  t h a t  t h e  

[ t oo l ]  [machine]  [ implement]  
would be used  by him or 
someone e l s e  t o  commit a  
[ b u r g l a r y ]  [ t r e s p a s s ]  . I 

G i v e  2b  i f  common b. [The [ t oo l ]  [machine]  [ imp le -  
too l ;  Crosby  v. S t a t e ,  ment ]  was used  by ( d e f e n -  
352 So.2d 1247 d a n t )  or someone e l se  t o  

c o m m i t  a  [ b u r g l a r y ]  [ t res-  
p a s s ]  . I 

F l o r i d a  S t a n d a r d  J u r y  ~ n s t r u c t i o n s ,  ( C r .  1 9 8 1 ) ,  a t  page  138 .  

I n  t h e  p r e s e n t  c a s e  t h e  e v i d e n c e  c o u l d  show t h a t  P e t i t i o n e r  

i n t e n d e d  t o  c o m m i t  a  b u r g l a r y  a n d  h a d  a  s c r e w d r i v e r  i n  h i s  

p o s s e s s i o n .  A s c r e w d r i v e r  is a  common h o u s e h o l d  i t e m .  F o s t e r ,  

s u p r a ,  a t  5 5 1 ;  P r e s t o n ,  s u p r a .  However ,  t h e r e  was no  e v i d e n c e  

t h a t  P e t i t i o n e r  was  g o i n g  t o  u s e  t h e  s c r e w d r i v e r  t o  a c c o m p l i s h  

t h e  b u r g l a r y .  Such would o n l y  be  s p e c u l a t i o n .  The t r i a l  j udge  

made t h e  c o r r e c t  d e c i s i o n  i n  d e t e r m i n i n g ,  a s  a  m a t t e r  o f  law,  

t h a t  a  r e a s o n a b l e  j u r y  c o u l d  o n l y  s p e c u l a t e  f r o m  t h e  s e t  o f  

u n d i s p u t e d  f a c t s ,  r a t h e r  t h a n  make r a t i o n a l  i n f e r e n c e s ,  t h a t  

t h e r e  was  a n  i n t e n t  t o  u s e  t h e  i t e m  a s  a  b u r g l a r y  tool.* The 

t r i a l  c o u r t  a c t e d  c o r r e c t l y  i n  g r a n t i n g  t h e  mo t ion  t o  d i s m i s ~ . ~  

The d i s t r i c t  c o u r t ' s  d e c i s i o n  mus t  be  quashed .  

A g a i n ,  t h e  mere p r o o f  o f  a n  i n t e n t  t o  c o m m i t  a  b u r g l a r y  d o e s  
n o t  mean t h a t  t h e r e  was a n  i n t e n t  t o  u s e  t h e  common househo ld  
items i n  h i s  p o s s e s s i o n  t o  f a c i l i t a t e  t h e  b u r g l a r y .  

5  
S i n c e  t h e r e  were no  f a c t s  i n  d i s p u t e ,  j u d i c i a l  economy f a v o r s  
g r a n t i n g  t h e  mot ion  p r i o r  t o  t r i a l  r a t h e r  t h a n  p u r s u a n t  t o  a  
mot ion  f o r  judgment of  a c q u i t t a l .  



CONCLUSION 

B a s e d  o n  t h e  f o r e g o i n g  a r g u m e n t  a n d  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  P e t i t i o n e r  would  r e q u e s t  t h i s  H o n o r a b l e  C o u r t  t o  q u a s h  

t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t .  
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