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INTRODUCTION 

The p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e  P l a i n t i f f  and t h e  

I n s u r e r  r e s p e c t i v e l y .  The symbol  llR1l w i l l  b e  u s e d  t o  d e s i g n a t e  

r e f e r e n c e s  t o  t h e  r e c o r d .  The symbol l1App.l1 w i l l  be  u s e d  t o  

d e s i g n a t e  r e f e r e n c e s  t o  t h e  a p p e n d i x .  
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INTRODUCTION 

T h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e  P l a i n t i f f  a n d  t h e  

I n s u r e r  r e s p e c t i v e l y .  The  s y m b o l  l l R N  w i l l  b e  u s e d  t o  d e s i g n a t e  

r e f e r e n c e s  t o  t h e  r e c o r d .  T h e  s y m b o l  llApp.ll w i l l  b e  u s e d  t o  

d e s i g n a t e  r e f e r e n c e s  t o  t h e  a p p e n d i x .  



STATEMENT OF THE CASE A N D  OF THE FACTS 

P u r s u a n t  t o  F l a .  R .  App. P. 9 . 2 1 0 ( c ) ,  t h e  I n s u r e r  o m i t s  t h e  

s t a t e m e n t  o f  t h e  f a c t s  e x c e p t  f o r  t h e  f o l l o w i n g .  

I t  s h o u l d  be n o t e d  t h a t  t h e  t r i a l  c o u r t  s t a t e d  i n  c o n s t r u i n g  

t h e  s t a t u t e  t h a t :  " . . . t h e  s t a t u t e  i n  e f f e c t ,  d i r e c t s  t h e  c o u r t  t o  

u t i l i z e  t h e  p e r c e n t a g e  c o m p a r a t i v e  n e g l i g e n c e  i n  r e d u c t i o n  o f  t h i s  

l i e n  r a t h e r  t h a t  t h e  amount r e c o v e r e d  by t h e  P l a i n t i f f  which c a n  

be  i n f l u e n c e d  by o t h e r  f a c t o r s n  (R 844)  Emphasis  added .  
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SUMMARY OF ARGUMENT 

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  was c o r r e c t  i n  u s i n g  t h e  

same r a t i o  t h a t  t h e  P l a i n t i f f ' s  s e t t l e m e n t  amount r e p r e s e n t e d  t o  

h i s  damages a s  t h e  r a t i o  u sed  t o  d e t e r m i n e  t h e  amount t h e  I n s u r e r  

i s  e n t i t l e d  t o  r e c o v e r y  on i t s  l i e n .  F u r t h e r ,  t h e  c o u r t  was 

c o r r e c t  i n  d e c i d i n g  t h a t  S e c t i o n  4 4 0 . 3 9 ( 3 ) ( a ) ,  F l o r i d a  S t a t u t e s ,  

d o e s  n o t  r e q u i r e  a  s e p a r a t e  d e t e r m i n a t i o n  of t h e  d e g r e e  o r  

p e r c e n t a g e  of t h e  P l a i n t i f f ' s  own n e g l i g e n c e  i n  t h e  t r i a l  c o u r t  

when d e t e r m i n i n g  t h e  I n s u r e r ' s  r e c o v e r y  on i t s  l i e n .  T h i s  i s  

b e c a u s e  t h e  s t a t u t e  s p e a k s  i n  t e r m s  o f  p r o r a t i o n  and s u b r o g a t i o n .  

T h a t  i s ,  t h e  t r i a l  j udge  i s  t o  d i s t r i b u t e  t h e  I n s u r e r ' s  l i e n  i n  

t h e  same p r o p o r t i o n  t h e  P l a i n t i f f  r e c o v e r e d  h i s  damages t h r o u g h  

s e t t l e m e n t .  A d d i t i o n a l l y ,  b e c a u s e  t h e  I n s u r e r  i s  s u b r o g a t e d  t o  

t h e  P l a i n t i f f ' s  r i g h t s  a g a i n s t  t h e  t h i r d  p a r t y  t o r t f e a s o r ,  a  

d i s p r o p o r t i o n a t e  r a t i o  o f  r e c o v e r y  between t h e  I n s u r e r ' s  r e c o v e r y  

on i t s  l i e n ,  and t h e  P l a i n t i f f ' s  r e c o v e r y  t h r o u g h  s e t t l e m e n t ,  

c a n n o t  be  coun tenanced  unde r  t h e  s t a t u t e .  

T h i s  C o u r t  i s  r e q u e s t e d  t o  e x e r c i s e  i t s  d i s c r e t i o n  and r e v i e w  

t h e  I n s u r e r ' s  c o n t e n t i o n  t h a t  it i s  e n t i t l e d  t o  a  g r e a t e r  r e c o v e r y  

on i t s  l i e n  t h a n  24%. The P l a i n t i f f  r e c o v e r e d  $3 ,600 ,000 .00  i n  h i s  

s e t t l e m e n t .  The t o t a l  damages were  d e t e r m i n e d  t o  be  

$15 ,000 ,000 .00 .  Because  t h e  j u r y  would have  r educed  t h e  f u t u r e  

damages v e r d i c t  t o  p r e s e n t  d o l l a r  v a l u e ,  t h e  $3 ,600 ,000 .00  

r e c o v e r e d  r e p r e s e n t s  a  h i g h e r  p e r c e n t a g e  o f  r e c o v e r y  by t h e  

P l a i n t i f f  t h a n  24% b e c a u s e  p e r i o d i c  payments  w i l l  f a r  exceed  

$3 ,600 ,000 .00  i n  f u t u r e  payments  t o  t h e  P l a i n t i f f .  Moreover ,  
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b e c a u s e  t h e  $ 1 5 , 0 0 0 , 0 0 0 . 0 0  f i g u r e  would be  r e d u c e d ,  t h e  

$ 3 , 6 0 0 , 0 0 0 . 0 0  s e t t l e m e n t  n e c e s s a r i l y  r e p r e s e n t s  a  g r e a t e r  r a t i o  

t h a n  t h e  24% r a t i o  it  r e p r e s e n t e d  b a s e d  on t h e  $ 1 5 , 0 0 0 , 0 0 0 . 0 0  

f i g u r e .  T h e r e f o r e ,  t h i s  q u e s t i o n  s h o u l d  b e  remanded t o  t h e  t r i a l  

c o u r t  t o  d e t e r m i n e  w h a t  p e r c e n t a g e  o f  t h e  $ 1 5 , 0 0 0 , 0 0 0 . 0 0  damages  

f i g u r e  i s  b a s e d  on f u t u r e  damages ,  r e d u c e  t h a t  p e r c e n t a g e  t o  

p r e s e n t  d o l l a r  v a l u e ,  and t h e n  d e t e r m i n e  wha t  p e r c e n t a g e  t h e  

$ 3 , 6 0 0 , 0 0 0 . 0 0  s e t t l e m e n t  f i g u r e  r e p r e s e n t s  t o  t h e  damages  a s  

p r o p e r l y  r e d u c e d  t o  p r e s e n t  d o l l a r  v a l u e .  
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ARGUMENT I CERTIFIED QUESTION 

W H E R E ,  I N  A WORKERS COMPENSATION LIENHOLDER'S 
SUIT FOR A SHARE OF THE INJURED WORKER'S 
R E C O V E R Y  BY SETTLEMENT FROM A THIRD PARTY 
TORTFEASOR, THE TRIAL COURT HAS DETERMINED 
A PERCENT OF COMPARATIVE N E L I G E N C E  THAT DOES 
NOT CORRESPOND TO THE RATIO OF THE AMOUNT OF 
THE SETTLEMENT TO THE TOTAL V A L U E  OF THE 
INJURED WORKER'S DAMAGES-ALSO DETERMINED BY 
THE COURT-HOW I S  THE L I E N  REDUCTION CALCULATED 
PURSUANT TO SECTION 4 4 0 . 3 9 ( 3 ) ( a ) ,  FLORIDA 
STATUTES? 

The s t a t u t e  t o  be c o n s t r u e d  by t h i s  C o u r t  i n  a n s w e r i n g  t h i s  

c e r t i f i e d  q u e s t i o n ;  S e c t i o n  440 .39 (3 )  ( a ) ,  F l a .  S t a t .  ( 1981)  r e a d s  

i n  p e r t i n e n t  p a r t :  

" . . . I n  a l l  c l a i m s  o r  a c t i o n s  a t  law a g a i n s t  
t h e  t h i r d  p a r t y  t o r t f e a s o r ,  t h e  employee,  o r  h i s  
d e p e n d e n t s  o r  t h o s e  e n t i t l e d  by law t o  s u e  i n  t h e  
e v e n t  h e  i s  d e c e a s e d ,  s h a l l  s u e  f o r  t h e  employee 
i n d i v i d u a l l y  and f o r  t h e  u s e  and b e n e f i t  o f  t h e  
employe r ,  i f  a  s e l f - i n s u r e d ,  o r  e m p l o y e r ' s  i n s u r a n c e  
c a r r i e r ,  i n  t h e  e v e n t  compensa t ion  b e n e f i t s  a r e  
c l a i m e d  o r  p a i d ,  and such  s u i t  may be b r o u g h t  i n  
t h e  name o f  t h e  employee,  o r  h i s  d e p e n d e n t s  o r  t h o s e  
e n t i t l e d  by law t o  s u e  i n  t h e  e v e n t  h e  i s  d e c e a s e d ,  
a s  p l a i n t i f f ,  o r ,  t h a t  t h e  o p t i o n  o f  such  p l a i n t i f f ,  
may be b r o u g h t  i n  t h e  name o f  such  p l a i n t i f f  and f o r  
t h e  u s e  and b e n e f i t  o f  t h e  employer  o r  i n s u r a n c e  
c a r r i e r ,  a s  t h e  c a s e  may be .  Upon s u i t  b e i n g  f i l e d ,  
t h e  employer  o r  t h e  i n s u r a n c e  c a r r i e r ,  a s  t h e  c a s e  may 
b e ,  may f i l e  i n  t h e  s u i t  a  n o t i c e  o f  payment o f  
compensa t ion  and m e d i c a l  b e n e f i t s  t o  t h e  employee o r  
h i s  d e p e n d e n t s ,  which s a i d  n o t i c e  s h a l l  c o n s t i t u t e  
a  l i e n  upon any judgement  o r  s e t t l e m e n t  r e c o v e r e d  
t o  t h e  e x t e n t  t h a t  t h e  c o u r t  may d e t e r m i n e  t o  be  
t h e i r  p r o r a t e d  s h a r e  f o r  compensa t ion  and m e d i c a l  
b e n e f i t s  p a i d  o r  t o  be  p a i d  unde r  t h e  p r o v i s i o n s  of  
t h i s  law.  The employer  o r  c a r r i e r  s h a l l  r e c o v e r  
f rom t h e  judgement ,  a f t e r  a t t o r n e y ' s  f e e s  and c o s t s  
i n c u r r e d  by t h e  employee o r  d e p e n d e n t s  i n  t h a t  s u i t  
have  been d e d u c t e d ,  100% o f  what it  h a s  p a i d  and 
f u t u r e  b e n e f i t s  t o  b e  p a i d ,  u n l e s s  t h e  employee o r  
d e p e n d e n t s  can  d e m o n s t r a t e  t o  t h e  c o u r t  t h a t  he  d i d  
n o t  r e c o v e r  t h e  f u l l  v a l u e  of  damages s u s t a i n e d  b e c a u s e  
o f  c o m p a r a t i v e  n e g l i g e n c e  o r  b e c a u s e  of  l i m i t s  o f  
i n s u r a n c e  c o v e r a g e  and c o l l e c t i b i l i t y ,  t h e  bu rden  of  
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p r o o f  w i l l  b e  upon t h e  employee ...". 
The Workers  Compensat ion L i e n h o l d e r ' s  l i e n  s h o u l d  be r educed  

by t h e  same p e r c e n t a g e  t h e  i n j u r e d  w o r k e r ' s  s e t t l e m e n t  h a s  been  

r educed  from t h e  f u l l  v a l u e  o f  h i s  damages t h a t  e i t h e r  c o m p a r a t i v e  

n e g l i g e n c e  o r  i n s u r a n c e  limits and c o l l e c t i b i l i t y  r educed  t h e  

amount t h e  i n j u r e d  worker  c o l l e c t e d  i n  h i s  s e t t l e m e n t .  I n  t h i s  

c a s e ,  t h e  P l a i n t i f f ' s  s e t t l e m e n t  h a s  been r educed  76% from t h e  

f u l l  v a l u e  o f  what  i s  d e t e r m i n e d  t o  be  h i s  damages. It h a s  been 

shown t h a t  t h e  P l a i n t i f f  i n  t h i s  c a s e  was c o m p a r a t i v e l y  n e g l i g e n t .  

T h e r e f o r e ,  t h e  I n s u r e r  i s  e n t i t l e d  t o  24% o f  i t s  l i e n  and t o  have  

f u t u r e  b e n e f i t s  p a i d  t o  t h e  i n j u r e d  worker  r educed  by t h e  same 

T h i s  c o n c l u s i o n  h a s  t h e  d i r e c t  s u p p o r t  o f  two c o u r t s  who have  

been  c a l l e d  on t o  i n t e r p r e t  t h i s  s t a t u t e  and t h e  i n f e r e n t i a l  

s u p p o r t  o f  o t h e r  c o u r t s  which w i l l  b e  d e m o n s t r a t e d  below. I n  

M i c e l i  v. L i t t o n  Sys t ems ,  566 F. Supp. 875 (S.D. F l a .  1 9 8 3 ) ;  t h e  

F e d e r a l  D i s t r i c t  C o u r t  c o n s t r u e d  S e c t i o n  4 4 0 . 3 9 ( 3 ) ( a )  F l a .  S t a t .  

d e t e r m i n i n g  t h a t :  

"... The s t a t u t e  d o e s  n o t  r e q u i r e  t h e  c o u r t  t o  
c o n s i d e r  t h e  d e g r e e  o r  p e r c e n t a g e  o f  p l a i n t i f f ' s  
own n e g l i g e n c e .  It  s imp ly  r e q u i r e s  a  f i n d i n g  t h a t  
t h e  d o c t r i n e  o f  c o m p a r a t i v e  n e g l i g e n c e  i s  a p p l i c a b l e  
i n  t h e  p r e s e n t  c a s e .  Compara t ive  n e g l i g e n c e  b e i n g  
p r e s e n t ,  t h e  c a r r i e r  may t h e n  r e c o v e r  t h e  same 
p e r c e n t a g e  o f  t h e  s e t t l e m e n t  t h e  p l a i n t i f f  r e c o v e r e d  
o f  t h e  f u l l  v a l u e  o f  h i s  c l a i m n .  M i c e l i ,  i d .  a t  877.  

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal i n  t h i s  c a s e  h a s  a l s o  

d e t e r m i n e d  t h a t  where  t h e  t r i a l  c o u r t  p r o p e r l y  f i n d s  t h a t  

c o m p a r a t i v e  n e g l i g e n c e  i s  p r e s e n t  i n  a  g i v e n  c a s e ,  t h e  p r e s e n t  

v a l u e  o f  t h e  s e t t l e m e n t  d i v i d e d  by t h e  t o t a l  damages e q u a l s  t h e  

p r o r a t i o n  p e r c e n t a g e  o f  t h e  i n s u r e r ' s  l i e n .  
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Moreover,  t h i s  C o u r t  i n  Aetna I n s u r a n c e  Company v. Norman, 

468 So.2d 226 ( F l a .  1985)  s t a t e d :  

"The c a s e  c i t e d  f o r  c o n f l i c t ,  Risk  Management 
S e r v i c e s ,  I n c .  v. McCraney, c o r r e c t l y  a p p l i e d  t h e  
s t a t u t o r y  compensa t ion  l i e n  on f u t u r e  b e n e f i t s .  
McCraney h e l d  t h a t  t h e  w o r k e r s  compensa t ion  
c a r r i e r  had a  p r e s e n t  l i e n  on t h e  n e t  t o r t  r e c o v e r y  
f o r  t h e  b e n e f i t s  i t  had p a i d ,  reduced  t o  t h e  
e x t e n t  t h a t  t h e  c l a i m a n t  f a i l e d  t o  r e c o v e r  t h e  
f u l l  v a l u e  of  damages f rom t h e  t h i r d  p a r t y  t o r t  
f e a s o r .  I d  a t  228, emphas is  added.  

Thus i n  t h i s  c a s e ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal 

c o r r e c t l y  a p p l i e d  t h e  s t a t u t o r y  compensa t ion  l i e n  a s  s e t  f o r t h  i n  

S e c t i o n  4 4 0 . 3 9 ( 3 ) ( a ) ,  F l o r i d a  S t a t u t e s ,  r e d u c i n g  t h e  i n s u r e r ' s  

l i e n  t o  t h e  e x t e n t  t h e  P l a i n t i f f  h e r e i n  f a i l e d  t o  r e c o v e r  t h e  f u l l  

v a l u e  o f  damages. 

The f l a w  a t  t h e  t r i a l  c o u r t  l e v e l  i n  t h i s  c a s e ,  and 

c o n c e d e d l y ,  t h e  f l a w  c o n t a i n e d  i n  t h e  c e r t i f i e d  q u e s t i o n ,  i s  t h a t  

i t  i s  presumed t h e  t r i a l  c o u r t  must make a  s e p a r a t e  f i n d i n g  

r e g a r d i n g  t h e  d e g r e e  o r  p e r c e n t a g e  o f  t h e  P l a i n t i f f ' s  c o m p a r a t i v e  

n e g l i g e n c e  i n  o r d e r  t o  d e t e r m i n e  t h e  amount o f  t h e  I n s u r e r ' s  l i e n .  

Nowhere i n  t h e  s t a t u t e  i s  it s t a t e d  t h a t  t h e  t r i a l  c o u r t  must 

make a  s e p a r a t e  f i n d i n g  r e g a r d i n g  t h e  d e g r e e  o f  t h e  P l a i n t i f f ' s  

c o m p a r a t i v e  n e g l i g e n c e  i n  s i t u a t i o n s  where t h e  i n j u r e d  worker  

s e t t l e s  w i t h  a  t h i r d  p a r t y  t o r t f e a s o r .  S imply ,  t h e  s t a t u t e  d o e s  

n o t  d i r e c t  t h e  t r i a l  c o u r t  t o  r e d u c e  t h e  I n s u r e r ' s  l i e n  by t h e  

p e r c e n t a g e  o f  t h e  i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  n e g l i g e n c e  

s e p a r a t e l y  d e t e r m i n e d  by t h e  t r i a l  c o u r t .  

The s t a t u t e s  - d o e s  s t a t e  t h a t  t h e  I n s u r e r  i s  e n t i t l e d  t o  100% 

of i t s  l i e n  u n l e s s  t h e  i n j u r e d  worker  d e m o n s t r a t e s  t o  t h e  c o u r t  

t h a t  t h e  s e t t l e m e n t  amount r e c o v e r e d  d o e s  n o t  r e p r e s e n t  t h e  f u l l  
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amount  o f  t h e  c l a i m  b e c a u s e  of t h e  p r e s e n c e  of t h e  i n j u r e d  

w o r k e r ' s  own n e g l i g e n c e  o r  p r o b l e m s  w i t h  i n s u r a n c e  l i m i t s  and  

c o l l e c t i b i l i t y .  The  s t a t u t e  d i r e c t s  t h a t  " s u c h  p r o r a t i o n  b e  made 

by t h e  t r i a l  j u d g e . . . " ,  S e c t i o n  4 4 0 . 3 9 ( 3 ) ( a ) .  The term p r o r a t e  

means:  " t o  d i v i d e ,  s h a r e ,  o r  d i s t r i b u t e  p r o p o r t i o n a t e l y . . . " ,  

B l a c k ' s  Law D i c t i o n a r y ,  1385  ( r e v .  4 t h  e d .  1 9 6 8 ) .  The t r i a l  j u d g e  

i s  t o  d i s t r i b u t e  t h e  I n s u r e r ' s  l i e n  i n  t h e  same p r o p o r t i o n  t h e  

P l a i n t i f f  r e c o v e r e d  h i s  damages  t h r o u g h  s e t t l e m e n t .  C l e a r l y ,  t o  

r e q u i r e  t h e  t r i a l  c o u r t  t o  make a  s e p a r a t e  f i n d i n g  r e g a r d i n g  t h e  

i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  n e g l i g e n c e  i n  t h i s  c a s e ,  w h e r e  t h e  

s e p a r a t e  f i n d i n g  r e g a r d i n g  t h e  d e g r e e  o f  c o m p a r a t i v e  n e g l i g e n c e  

r e s u l t s  i n  a  d i s p r o p o r t i o n a t e  r e c o v e r y  a g a i n s t  t h e  I n s u r e r  i n  

f a v o r  o f  t h e  P l a i n t i f f ,  i s  n o t  c o n s i s t e n t  w i t h  t h e  s t a t u t o r y  

d i r e c t i o n  t h a t  t h e  j u d g e  p r o r a t e  o r  " d i s t r i b u t e  p r o p o r t i o n a t e l y n .  

The P l a i n t i f f  c o n t e n d s  t h a t  t h e  s t a t u t e  d o e s  n o t  e x p l i c i t l y  

p r o v i d e  f o r  a  r e d u c t i o n  o f  t h e  I n s u r e r ' s  l i e n  i n  t h e  same 

p r o p o r t i o n  t h e  a c t u a l  amount  o f  t h e  P l a i n t i f f ' s  s e t t l e m e n t  

r e p r e s e n t s  f o r  t h e  f u l l  v a l u e  o f  h i s  damages .  The s t a t u t e  d o e s  

s t a t e  t h a t  t h e  b u r d e n  o f  p r o o f  r e g a r d i n g  t h e  r e d u c t i o n  i s  on t h e  

e m p l o y e e .  It i s  d i f f i c u l t  t o  see how i n  t h i s  c a s e  t h e  P l a i n t i f f  

h a s  met h i s  b u r d e n  o f  p r o v i n g  t h a t  h e  d i d  n o t  r e c o v e r  90% o f  t h e  

f u l l  v a l u e  o f  h i s  c l a i m  d u e  t o  h i s  c o m p a r a t i v e  n e g l i g e n c e ;  w h e r e  

h e  h a s  r e c o v e r e d  24% o f  t h e  f u l l  v a l u e  o f  h i s  damages .  The r e s u l t  

c o n t e n d e d  f o r  by t h e  P l a i n t i f f ;  t h a t  t h e  I n s u r e r ' s  l i e n  b e  r e d u c e d  

by 90% n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  h e  h a s  r e c o v e r e d  24% o f  h i s  

d a m a g e s ,  s e r v e s  t o  i l l u s t r a t e  why r e q u i r i n g  a  s e p a r a t e  f i n d i n g  o f  
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t h e  p e r c e n t a g e  o f  a n  i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  n e g l i g e n c e  was 

n o t  i n t e n d e d  by t h e  l e g i s l a t u r e  a n d ,  a s  i n  t h i s  c a s e ,  c a n  b r i n g  

a b o u t  e r r o n e o u s  r e s u l t s  a t  t h e  t r i a l  l e v e l .  

The  P l a i n t i f f ' s  r e a d i n g  o f  t h e  s t a t u t e  f o r c e s  t h e  i n j u r e d  

w o r k e r  i n t o  t a k i n g  c o n t r a d i c t o r y  s t a n c e s .  I n  t h e  f i r s t  i n s t a n c e ,  

when n e g o t i a t i n g  a  s e t t l e m e n t  w i t h  t h e  t h i r d  p a r t y  t o r t f e a s o r  o r  

a t  t r i a l ,  a r g u i n g  t h a t  t h e  P l a i n t i f f ' s  c o n t r i b u t o r y  n e g l i g e n c e  

was  m i n i m a l  o r  n o n - e x i s t a n t .  I n  t h e  s e c o n d  i n s t a n c e ,  a t  t h e  

d e t e r m i n a t i o n  o f  t h e  I n s u r e r ' s  l i e n ,  a r g u i n g  t h a t  t h e  P l a i n t i f f  i s  

g u i l t y  o f  a  h i g h  d e g r e e  o f  c o m p a r a t i v e  n e g l i g e n c e  o r ,  a t  l e a s t ,  a  

h i g h e r  d e g r e e  o f  c o m p a r a t i v e  n e g l i g e n c e  t h a n  was r e p r e s e n t e d  by 

t h e  s e t t l e m e n t  v a l u e .  The l e g i s l a t u r e  mus t  n o t  h a v e  i n t e n d e d  t h a t  

t h e  i n j u r e d  w o r k e r  b e  p l a c e d  i n  s u c h  c o n t r a d i c t o r y  p o s i t i o n s .  Nor 

m u s t  t h e  l e g i s l a t u r e  h a v e  i n t e n d e d  t h a t  t h e  I n s u r e r ' s  l i e n  b e  

d e t e r m i n e d  by a  b a t t l e  o f  e x p e r t  w i t n e s s e s ,  t e s t i f y i n g  t o  t h e  

r e l a t i v e  d e g r e e s  o f  c o m p a r a t i v e  f a u l t  w h i c h ,  a s  i n  t h i s  c a s e ,  

b e a r s  no r e l a t i o n s h i p  t o  t h e  a c t u a l  p e r c e n t a g e  o f  f a u l t  and  t h e  

r e c o v e r y  a c t u a l l y  o b t a i n e d  by t h e  i n j u r e d  w o r k e r .  

The P l a i n t i f f  a r g u e s  t h a t  t h i s  s t a t u t e  w o r k s  a g a i n s t  t h e  

P l a i n t i f f ,  b e c a u s e  f a c t o r s  o t h e r  t h a n  c o m p a r a t i v e  n e g l i g e n c e  

and  i n s u r a n c e  limits and  c o l l e c t i b i l i t y  c a n  r e d u c e  t h e  s e t t l e m e n t  

amount .  F o r  e x a m p l e ,  w h e r e  d o u b t f u l  l i a b i l i t y  on t h e  p a r t  o f  t h e  

t h i r d  p a r t y  t o r t f e a s o r  r e d u c e s  t h e  amount o f  s e t t l e m e n t ,  t h e  

i n s u r e r  n e v e r t h e l e s s  r e c e i v e s  100% o f  i t s  l i e n .  I t  s h o u l d  b e  

n o t e d  t h a t  numerous  d e c i s i o n s  o f  t h e  a p p e l l a t e  c o u r t s  o f  t h i s  

s t a t e  h a v e  h e l d  t h a t  t h e  s t a t u t e  d o e s  n o t  p r o v i d e  f o r  r e d u c t i o n s  
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of  an i n s u r e r ' s  l i e n  due t o  q u e s t i o n a b l e  l i a b i l i t y  o r  " o t h e r  

f a c t o r s " .  Un i t ed  P a r c e l  S e r v i c e s  v. Ca rmade l l a ,  432 So.2d 

702 ( F l a .  3 r d  D C A  1983)  r e v .  den.  441 So.2d 831 ( F l a .  1 9 8 3 ) ;  C i t y  

o f  T a l l a h a s s e e  v. Chambl i s s ,  470 So.2d 43 ( F l a .  1 s t  D C A  1985)  and 

c a s e s  c i t e d  t h e r e i n .  

F u r t h e r ,  i f  a s  t h e  P l a i n t i f f  c o n t e n d s ,  t h e  t r i a l  c o u r t  i s  

r e q u i r e d  t o  make a  s e p a r a t e  d e t e r m i n a t i o n  o f  t h e  d e g r e e  o f  an 

i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  n e g l i g e n c e ,  t h e  s t a t u t e  works a g a i n s t  

t h e  I n s u r e r .  For  example,  an i n j u r e d  worker  cou ld  r e c e i v e  90% of 

t h e  v a l u e  o f  h i s  damages,  t h e  amount o f  s e t t l e m e n t  b e i n g  reduced  

by t h e  p l a i n t i f f ' s  10% c o m p a r a t i v e  n e g l i g e n c e .  A t  t h e  h e a r i n g  t o  

d e t e r m i n e  t h e  i n s u r e r ' s  l i e n ,  a s  a  r e s u l t  o f  t h e  i n j u r e d  w o r k e r ' s  

e x p e r t  w i t n e s s '  t e s t i m o n y ,  t h e  c o u r t  d e t e r m i n e s  t h a t  t h e  c l a i m a n t  

was 90% c o m p a r a t i v e l y  n e g l i g e n t  t h u s  a f f o r d i n g  t h e  i n s u r e r  o n l y  a  

10% r e c o v e r y  on i t s  l i e n .  T h i s  example i s  conceded ly  a  more 

d r a s t i c  example of  what happened i n  t h e  c a s e  sub  j u d i c e ,  where  it 

was a  r e c o v e r y  by t h e  P l a i n t i f f  of  24% and an award o f  10% t o  t h e  

I n s u r e r  on i t s  l i e n ;  a  14% d i s p a r i t y .  However, t h i s  example and 

t h e  i n s t a n t  c a s e  s e r v e s  t o  i l l u s t r a t e  t h e  p o i n t  t h a t  a  s e p a r a t e  

d e t e r m i n a t i o n  o f  t h e  p e r c e n t  o f  c o m p a r a t i v e  n e g l i g e n c e  by t h e  

t r i a l  c o u r t  w i l l  b e a r  l i t t l e  i f  no r e l a t i o n s h i p  t o  t h e  P l a i n t i f f ' s  

a c t u a l  c o m p a r a t i v e  n e g l i g e n c e  and t h e  e x t e n t  t o  which it reduced  

t h e  P l a i n t i f f ' s  s e t t l e m e n t .  

A s e p a r a t e  f i n d i n g  o f  t h e  p e r c e n t a g e  o f  an i n j u r e d  w o r k e r ' s  

c o m p a r a t i v e  n e g l i g e n c e  c o u l d  a l s o  work a g a i n s t  t h e  i n j u r e d  worker .  

I f  t h e  i n s u r e r  i s  s u c c e s s f u l  i n  p e r s u a d i n g  t h e  t r i a l  c o u r t  t h r o u g h  

e x p e r t  t e s t i m o n y  t h a t  t h e  i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  n e g l i g e n c e  
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i s  l e s s  t h a n  t h e  p e r c e n t a g e  h i s  a c t u a l  s e t t l e m e n t  amount was 

r e d u c e d  f r o m  t h e  f u l l  v a l u e  o f  h i s  damages ,  t h e  i n j u r e d  w o r k e r  

c o u l d  b e  harmed a s  we l l .  C l e a r l y ,  t h e  b e s t  r e d u c i n g  f a c t o r  

i n v o l v i n g  l i t t l e  o r  no s p e c u l a t i o n  i s  t h e  p e r c e n t a g e  t h e  

p l a i n t i f f ' s  s e t t l e m e n t  amount  r e p r e s e n t s  t o  t h e  f u l l  v a l u e  of  t h e  

p l a i n t i f f ' s  damages  i n  t h e  t h i r d  p a r t y  s u i t .  

A d d i t i o n a l  e v i d e n c e  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  

i n t e n d e d  t h a t  t h e r e  b e  a  d i s p a r i t y  b e t w e e n  t h e  r a t i o  o f  t h e  amount  

r e c o v e r e d  by t h e  i n j u r e d  w o r k e r  i n  t h e  s e t t l e m e n t ,  and  t h e  r a t i o  t o  

w h i c h  t h e  I n s u r e r  i s  e n t i t l e d  t o  r e c o v e r  i t s  l i e n ,  i s  t h e  s t a t e m e n t  

t h a t  t h e  I n s u r e r  i s  s u b r o g a t e d  t o  t h e  r i g h t s  o f  t h e  e m p l o y e e  

a g a i n s t  t h e  t h i r d  p a r t y  t o r t f e a s o r .  S e c t i o n  4 4 0 . 3 9 ( 2 ) ,  F l o r i d a  

S t a t u t e s  ( 1 9 8 1 ) .  T h u s ,  t h e  I n s u r e r  i s  e n t i t l e d  t o  r e c o v e r  f r o m  

t h e  t o r t f e a s o r  t o  t h e  e x t e n t  o f  i t s  l i e n ,  h a v i n g  p a i d  p a r t  o f  t h e  

t o r t f e a s o r t s  o b l i g a t i o n  t o  t h e  i n j u r e d  w o r k e r .  S e e  e . g .  Goodwin v.  

S c h m i d t ,  149 F l a .  8 5 ,  5  So.2d 64 ( 1 9 4 1 )  ( d e f i n i n g  s u b r o g a t i o n ) .  

B e c a u s e  t h e  l e g i s l a t u r e  i n t e n d e d  t h a t  t h e  i n s u r e r ' s  r e c o v e r y  b e  

b a s e d  on a  t h e o r y  o f  s u b r o g a t i o n ,  any  r e a d i n g  o f  t h e  s t a t u t e  t h a t  

would  a p p r o v e  a  d i s p a r i t y  i n  t h e  r a t i o  o f  r e c o v e r y  b e t w e e n  t h e  

i n j u r e d  w o r k e r  and  t h e  I n s u r e r  s h o u l d  n o t  b e  a p p r o v e d  by t h i s  

H o n o r a b l e  C o u r t .  

The  P l a i n t i f f  a r g u e s  t h a t  A e t n a  I n s u r a n c e  Company v .  Norman, 

468  So.2d 226 ( F l a .  3 r d  D C A  1 9 8 5 )  r e v e r s i n g  i n  p a r t ;  A e t n a  

I n s u r a n c e  Company v .  Norman, 444 So.2d 1124 ( F l a .  3 r d  D C A  1 9 8 4 )  i s  

n o t  s u p p o r t i v e  o f  t h e  F o u r t h  D i s t r i c t  C o u r t ' s  c o n c l u s i o n  b e c a u s e  

t h e  t r i a l  c o u r t  r e d u c e d  t h e  amount  o f  t h e  i n s u r e r ' s  l i e n  by 5 0 % ;  
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t h e  same p e r c e n t a g e  o f  c o m p a r a t i v e  n e g l i g e n c e  f o r  which t h e  t r i a l  

c o u r t  i n  Aetna found  t h e  i n j u r e d  worker  r e s p o n s i b l e .  The 

P l a i n t i f f  c o n t e n d s  t h a t  t h i s  i s  what  t h e  t r i a l  c o u r t  d i d  i n  t h e  

i n s t a n t  c a s e .  

N o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  s t a t u t e  d o e s  n o t  command 

t h e  t r i a l  c o u r t  t o  make a  s e p a r a t e  d e t e r m i n a t i o n  o f  t h e  p e r c e n t a g e  

o f  t h e  i n j u r e d  w o r k e r t  s c o m p a r a t i v e  n e g l i g e n c e ;  what  was done by 

t h e  t r i a l  c o u r t  i n  Ae tna ,  s u p r a ,  was n o t  done by t h e  t r i a l  c o u r t  

i n  t h i s  c a s e .  Here ,  t h e  t r i a l  c o u r t  c r e a t e d  a  d i s p a r i t y  o f  14% 

be tween  t h e  r a t i o  o f  t h e  P l a i n t i f f l s  r e c o v e r y  by s e t t l e m e n t  f o r  

t h e  r a t i o  o f  t h e  I n s u r e r ' s  e n t i t l e m e n t  t o  i t s  l i e n  t o  t h e  

d e t r i m e n t  o f  t h e  I n s u r e r  of $74 ,963 .28 .  I n  Ae tna ,  s u p r a ,  t h e r e  

was no d i s p a r i t y  between t h e  r a t i o  o f  t h e  i n j u r e d  w o r k e r ' s  

r e c o v e r y  and t h e  r a t i o  o f  t h e  I n s u r e r ' s  e n t i t l e m e n t  t o  i t s  l i e n .  

Thus ,  Ae tna ,  s u p r a ,  i s  n o t  s u p p o r t i v e  o f  t h e  P l a i n t i f f ' s  p o s i t i o n .  

The f a c t  t h e  t r i a l  c o u r t  i n  Ae tna ,  s u p r a ,  found  t h e  i n j u r e d  worker  

t o  b e  50% c o m p a r a t i v e l y  n e g l i g e n t  was n o t  mere ly  f o r t u i t o u s ,  b u t  

c o u l d  have  been r e a s o n a b l y  i n f e r r e d  by t h e  t r i a l  c o u r t  drawn 

from t h e  r a t i o  t h e  a c t u a l  amount o f  t h e  s e t t l e m e n t  r e p r e s e n t e d  t o  

t h e  f u l l  v a l u e  o f  t h e  i n j u r e d  w o r k e r ' s  damages which was 50%. 

The P l a i n t i f f  f u r t h e r  c o n t e n d s  t h a t  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  Appeal  e r r o n e o u s l y  f e l t  t h a t  American S t a t e s  I n s u r a n c e  v. 

See-Wai, 472 So.2d 838 ( F l a .  5 t h  D C A  19851 was s u p p o r t i v e  o f  i t s  

d e c i s i o n  t o  r e v e r s e  t h e  t r i a l  c o u r t  i n  t h i s  c a s e .  Acco rd ing  t o  

t h e  p l a i n t i f f ,  t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal i n  American 

S t a t e s ,  s u p r a ,  assumed t h a t  t h e  p e r c e n t a g e  o f  t h e  i n j u r e d  w o r k e r ' s  
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c o m p a r a t i v e  n e g l i g e n c e  c o r r e s p o n d e n d e d  t o  t h e  r a t i o  b e t w e e n  t h e  

s e t t l e m e n t  a m o u n t  a n d  t h e  f u l l  v a l u e  o f  h i s  d a m a g e s .  T h e  

p l a i n t i f f  f u r t h e r  p o i n t s  o u t  t h e  c o u r t  d i d  n o t  make a  s e p a r a t e  

f i n d i n g  r e g a r d i n g  t h e  d e g r e e  o f  t h e  i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  

n e g l i g e n c e  w h i c h  d i f f e r e d  f r o m  t h e  r a t i o  t h e  i n j u r e d  w o r k e r ' s  

s e t t l e m e n t  t o  t h e  f u l l  d a m a g e s .  T h i s  w a s  e x a c t l y  t h e  I n s u r e r ' s  

p o s i t i o n  i n  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l .  T h e r e  i s  n o  n e e d  

t o  make a  s e p a r a t e  f i n d i n g  o f  t h e  p e r c e n t a g e  o f  c o m p a r a t i v e  

n e g l i g e n c e  i n  s e t t l e m e n t  s i t u a t i o n s .  It i s  c e r t a i n l y  r e a s o n a b l e  

f o r  t h e  t r i a l  c o u r t  t o  c o n c l u d e  t h a t  t h e  s e t t l e m e n t  amoun t  

r e f l e c t s  t h e  p e r c e n t a g e  o f  t h e  i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  

n e g l i g e n c e .  It i s  u n r e a s o n a b l e  f o r  a  t r i a l  c o u r t  t o  c o n c l u d e ,  a s  

i n  t h i s  c a s e ,  t h a t  t h e  s e t t l e m e n t  amoun t  b e a r s  n o  r e l a t i o n s h i p  t o  

t h e  p e r c e n t a g e  o f  t h e  i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  n e g l i g e n c e .  

T h u s ,  A m e r i c a n  S t a t e s ,  s u p r a ,  i s  s u p p o r t i v e  o f  r e v e r s i n g  t h e  t r i a l  

c o u r t ' s  d e c i s i o n  i n  t h i s  c a s e  w h i c h  a l l o w e d  a  d i s p a r a t e  r a t i o  o f  

r e c o v e r y  b e t w e e n  t h a t  o f  t h e  i n j u r e d  w o r k e r ' s  s e t t l e m e n t  a n d  t h e  

I n s u r e r ' s  e n t i t l e m e n t  t o  i t s  l i e n .  A m e r i c a n  S t a t e s ,  s u p r a ,  i s  

f u r t h e r  s u p p o r t i v e  o f  t h e  c o n c l u s i o n  t h a t  a  s e p a r a t e  f i n d i n g  o f  

t h e  p e r c e n t a g e  o f  t h e  i n j u r e d  w o r k e r ' s  c o m p a r a t i v e  n e g l i g e n c e  by 

t h e  t r i a l  c o u r t  is  i n a p p r o p r i a t e  a n d  u n n e c e s s a r y .  

L a s t l y  o n  t h i s  i s s u e ,  t h e  P l a i n t i f f  a r g u e s  t h a t  i f  t h e  

l e g i s l a t u r e  h a d  w a n t e d  t h e  a c t u a l  amoun t  o f  t h e  s e t t l e m e n t  t o  

d e t e r m i n e  t h e  a m o u n t  o f  t h e  r a t i o  o f  r e c o v e r y  o f  t h e  I n s u r e r f s  

l i e n ,  i t  w o u l d  h a v e  s a i d  s o .  However ,  i t  i s  e q u a l l y  t r u e  t h a t  

t h i s  C o u r t  may n o t  a d d  terms t o  t h e  s t a t u t e  t h a t  w o u l d  r e q u i r e  a  

-13- 

PYSZKA, K E S S L E R ,  MASSEY,  WELDON,  CATRI,  H O L T O N  & D O U B E R L E Y ,  P. A. 

I 0 0  BLACKSTONE BUILDING, 7 0 7  SOUTHEAST THIRD AVENUE 

FORT LAUDERDALE, FLORIDA 33316 



c o u r t  t o  make a  s e p a r a t e  f i n d i n g  o f  t h e  d e g r e e  o r  p e r c e n t a g e  o f  

t h e  i n j u r e d  w o r k e r t  s c o m p a r a t i v e  n e g l i g e n c e .  I n  C h a f f e e  v.  Miami 

T r a n s f e r  Company, I n c . ,  2 8 8  So.2d 209 ( F l a .  1 9 7 4 ) ,  t h i s  C o u r t  

r e f u s e d  t o  a p p l y  t h e  r e a d i n g  o f  t h e  w o r k e r s  c o m p e n s a t i o n  s t a t u t e  

c o n t e n d e d  f o r  by t h e  e m p l o y e r  s t a t i n g :  

"To s a y ,  a s  t h e  e m p l o y e r  would  h a v e  u s  d o ,  
t h a t  i n  m e r g e r  c a s e s  t h e  t r u e  mean ing  o f  
S e c t i o n  4 4 0 . 1 5 ( 3 ) ( u )  i s  t h a t  d i s a b i l i t y  
f o r  p u r p o s e s  o f  t h a t  s e c t i o n  i s  t h e  g r e a t e r  
o f  p h y s i c a l  i m p a i r m e n t  w h e r e  t h e  l o s s  o f  
e a r n i n g  c a p a c i t y  o n l y  i f  t h e r e  i s  a  l o s s  
o f  e a r n i n g  c a p a c i t y  i s  t o  i n v o k e  a  
l i m i t a t i o n  o r  t o  add  w o r d s  t o  t h e  s t a t u t e  
n o t  p l a c e d  t h e r e  by t h e  l e g i s l a t u r e .  T h i s  
we may n o t  do .  I d  a t  215 .  Emphas i s  i n  t h e  
o r i g i n a l ,  f o o t n o t e s  o m i t t e d .  

I n  sum, t h e  l e g i s l a t u r e  n e v e r  i n t e n d e d  t h a t  t h e  t r i a l  c o u r t  

make a  s e p a r a t e  f i n d i n g  a s  t o  t h e  d e g r e e  o r  p e r c e n t a g e  o f  t h e  

P l a i n t i f f ' s  c o m p a r a t i v e  n e g l i g e n c e  w h e r e  t h e  P l a i n t i f f ' s  r e c o v e r y  

i s  by s e t t l e m e n t ,  i n  o r d e r  t o  d e t e r m i n e  t h e  e x t e n t  t o  w h i c h  t h e  

I n s u r e r ' s  e n t i t l e m e n t  t o  a  w o r k e r s  c o m p e n s a t i o n  l i e n  i s  

c o r r e s p o n d i n g l y  r e d u c e d .  N e i t h e r  d i d  t h e  l e g i s l a t u r e  i n t e n d  t h a t  

t h e r e  b e  a  d i s p a r i t y  b e t w e e n  t h e  e x t e n t  t h e  P l a i n t i f f  r e c o v e r s  t h e  

f u l l  v a l u e  of  h i s  c l a i m  t h r o u g h  s e t t l e m e n t ,  and  t h e  e x t e n t  t o  

w h i c h  t h e  I n s u r e r  i s  e n t i t l e d  t o  r e c o v e r y  o f  i t s  l i e n .  The 

P l a i n t i f f  c i t e s  no a u t h o r i t y  i n  s u p p o r t  o f  t h e  r e a d i n g  o f  t h e  

s t a t u t e  f o r  w h i c h  h e  c o n t e n d s .  However,  t h e  c o u r t s  of  t h i s  s t a t e  

e i t h e r  d i r e c t l y  o r  t a n g e n t i a l l y  u n i f o r m l y  s u p p o r t  t h e  I n s u r e r ' s  

p o s i t i o n .  T h e r e f o r e ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l ' s  

d e c i s i o n  s h o u l d  b e  a f f i r m e d .  

The I n s u r e r  t a k e s  n o t e  t h a t  t h i s  C o u r t  h a s  s t a t e d  t h a t  i t  may 
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e x e r c i s e  i t s  p r e r o g a t i v e  t o  examine any a s s e r t e d  e r r o r  i n  t h e  

r e c o r d ,  and i s  n o t  l i m i t e d  t o  o n l y  c o n s i d e r i n g  t h e  c e r t i f i e d  

q u e s t i o n .  Lawrence v.  F l o r i d a  E a s t  C o a s t  Rai lway,  346 So.2d 1012 

( F l a .  1 9 7 7 ) ;  H i l l s b o r o u a h  A s s o c i a t i o n  f o r  R e t a r d e d  C i t i z e n s ,  I n c .  

v. C i t y  o f  Temple T e r r a c e ,  332 So.2d 610 ( F l a .  1 9 7 6 ) ;  Rupp v. 

J a c k s o n ,  238 So.2d 86 ( F l a .  1 9 7 0 ) ;  C o n f e d e r a t i o n  o f  Canada L i f e  

I n s u r a n c e  Company v. Vega Y Arminan, 144 So.2d 805 ( F l a .  1962) .  

T h e r e f o r e ,  t h e  I n s u r e r  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  

a d d r e s s  t h e  second  i s s u e  c o n t a i n e d  i n  t h i s  b r i e f .  
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ARGUMENT I1 

THE DISTRICT COURT OF APPEAL E R R E D  BY 
DETERMINING THAT THE INSURER I S  NOT 
ENTITLED TO MORE THAN 24% REIMBURSEMENT 
OF ITS OUTSTANDING L I E N  WHEN THE PLAINTIFF, 
BY VIRTUE OF THE $3 ,600 ,000 .00  SETTLEMENT, 
WILL R E C E I V E  THE FULL V A L U E  OF HIS TORT 
C L A I M  THROUGH P E R I O D I C  PAYMENTS W H I C H  WILL 
TOTAL AT LEAST THE $15 ,000 ,000 .00  FOUND TO 
B E  THE FULL V A L U E  OF HIS TORT C L A I M  

I f  t h e  P l a i n t i f f ' s  c a s e  had been t r i e d ,  and t h e  j u r y  found  no 

n e g l i g e n c e  on t h e  p a r t  o f  t h e  P l a i n t i f f  and awarded him 

$15 ,000 ,000 .00 ,  t h e  j u r y  would have  had t o  r e d u c e  t h e  f u t u r e  

damage f i g u r e s  t o  p r e s e n t  d o l l a r  v a l u e .  S t a n d a r d  j u r y  i n s t r u c t i o n  

6.10 p r o v i d e s  t h a t :  

"Any amounts  which you a l l o w  i n  damages f o r  
f u t u r e  m e d i c a l  e x p e n s e s  o r  l o s s  of a b i l i t y  t o  
e a r n  money i n  t h e  f u t u r e  s h o u l d  be  r e d u c e d  t o  
t h e  p r e s e n t  money v a l u e  and o n l y  t h e  p r e s e n t  
money v a l u e  o f  such  amount s h o u l d  be  i n c l u d e d  
i n  y o u r  v e r d i c t n .  

T h i s  j u r y  i n s t r u c t i o n  was a d o p t e d  by t h i s  C o u r t  i n  F l o r i d a  Bar  

S t a n d a r d  J u r y  I n s t r u c t i o n s ,  475 So.2d 682 ,  685 ( F l a .  1 9 8 5 ) .  

B e f o r e  t h e  above  c h a r g e  was o f f i c i a l l y  a d o p t e d ,  i t  h a s  been 

h e l d  t h a t  f a i l u r e  t o  g i v e  c h a r g e  6.10 i s  r e v e r s a b l e  e r r o r .  Sea- 
Board C o a s t l i n e  R a i l r o a d  Company v .  G a r r i s o n ,  336 So.2d 423 ( F l a .  

2nd D C A  1 9 7 6 ) ;  Seaboa rd  C o a s t l i n e  R a i l r o a d  Company v .  B u r d i ,  427 

So.2d 1048 ( F l a .  3 r d  D C A  19831,  Rev. D i s m .  431 So.2d 988 ( F l a .  

The Second D i s t r i c t  C o u r t  of Appeal e x p l a i n e d  t h e  r a t i o n a l e  

f o r  j u r y  i n s t r u c t i o n  6.10 a s  f o l l o w s :  

" T h i s  i n s t r u c t i o n  i s  based  on t h e  c o n c e p t  
t h a t  t h e  p l a i n t i f f  w i l l  be  a b l e  t o  p r o f i t a b l y  
i n v e s t  h i s  award ,  s o  t h a t  l e s s  money i s  
r e q u i r e d  now t o  compensa te  him f o r  t h e  money, 
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w h i c h ,  a b s e n t  d e f e n d a n t ' s  n e g l i g e n c e ,  h e  would 
n o t  h a v e  r e c e i v e d  u n t i l  some f u t u r e  time. 
G a r r i s o n ,  s u p r a ,  a t  425.  

Here, t h e  t r i a l  c o u r t  d e t e r m i n e d  t h e  f u l l  v a l u e  o f  t h e  

P l a i n t i f f ' s  damages  t o  be $ 1 5 , 0 0 0 , 0 0 0 . 0 0  and  t h a t  t h e  amount  o f  

t h e  P l a i n t i f f  1s s e t t l e m e n t  i s  $ 3 , 6 0 0 , 0 0 0 . 0 0  ( R  a t  8 4 4 ) .  However, 

i t  i s  l i k e l y  t h e  P l a i n t i f f  w i l l  receive more t h a n  $ 1 5 , 0 0 0 , 0 0 0 . 0 0  

i n  p e r i o d i c  p a y m e n t s .  T e s t i m o n y  o f  Mr. Reid  ( R  a t  5 2 ) :  

Q.  He w i l l  receive f a r  i n  excess o f  $ 3 , 6 0 0 , 0 0 0 . 0 0 ,  
w i l l  h e  n o t ?  

A .  Yes. I c a l c u l a t e d  t h a t  up. He s u r e  w i l l .  B u t  
h e  w o n ' t  g e t  it- 

Q .  I n  f a c t ,  p r o b a b l y  come o u t  t o  a r o u n d  $ 1 8 , 0 0 0 , 0 0 0 . 0 0 ?  
A. I d o n ' t  know. If you add it u p ,  i t  may. B u t ,  o f  

c o u r s e ,  t h a t ' s  a l l  i n  t h e  f u t u r e .  

T h u s ,  b o t h  t h e  F o u r t h  D i s t r i c t  C o u r t  and  t h e  t r i a l  c o u r t  e r r e d  by 

d e t e r m i n i n g  t h a t  t h e  I n s u r e r  i s  n o t  e n t i t l e d  t o  more t h a n  24% o f  

i t s  l i e n .  T h i s  i s  d u e  t o  t h e  f a c t  t h a t  t h e  m a j o r i t y  o f  t h e  

P l a i n t i f f ' s  damages  a r e  f u t u r e  damages ,  e . g .  l a c k  o f  a b i l i t y  t o  

e a r n  money and  m e d i c a l  e x p e n s e s .  B e c a u s e  t h e  j u r y  would h a v e  had 

t o  r e d u c e  t h e s e  f u t u r e  damages  t o  p r e s e n t  money v a l u e ,  t h e  

P l a i n t i f f  r e c e i v e d  s u b s t a n t i a l l y  more t h a n  24% o f  t h e  f u l l  v a l u e  

o f  h i s  c l a i m ,  e s p e c i a l l y  w h e r e  i t  r e l a t e s  t o  f u t u r e  damages  

r e d u c e d  t o  p r e s e n t  d o l l a r  v a l u e .  If t h i s  C o u r t  d e c i d e s  t h a t  t h e r e  

i s  i n s u f f i c i e n t  e v i d e n c e  i n  t h e  r e c o r d  r e g a r d i n g  t h e  e x a c t  e x t e n t  

of t h e  P l a i n t i f f ' s  f u t u r e  damages  and  t h e  e x t e n t  t o  which  t h e y  

would h a v e  b e e n  r e d u c e d  by a  j u r y ,  i t  i s  r e s p e c t f u l l y  r e q u e s t e d  

t h a t  t h i s  C o u r t  remand t h i s  c a s e  t o  t h e  t r i a l  c o u r t  i n  o r d e r  t o  

receive e v i d e n c e  on t h i s  i s s u e ,  i n  o r d e r  t o  make t h e  p r o p e r  

d e t e r m i n a t i o n .  
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CONCLUSION 

The I n s u r e r  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  a f f i r m  t h e  

d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l ,  and answer  t h e  

c e r t i f i e d  q u e s t i o n  t h a t  t h e  r a t i o  t h e  amount o f  an i n j u r e d  

w o r k e r ' s  s e t t l e m e n t  r e p r e s e n t s  t o  t h e  f u l l  v a l u e  o f  h i s  damages i s  

t h e  r a t i o  t o  be  used  t o  c a l c u l a t e  t h e  amount t h e  I n s u r e r ' s  l i e n  i s  

r educed  p u r s u a n t  t o  S e c t i o n  4 4 0 . 3 9 ( 3 ) ( a ) ,  F l o r i d a  S t a t u t e s .  The 

I n s u r e r  f u r t h e r  r e q u e s t s  t h a t  t h i s  C o u r t  r e v e r s e  t h e  D i s t r i c t  

C o u r t ' s  f i n d i n g  a s  t o  I s s u e  I1 h e r e i n  and remand t h e  c a s e  t o  t h e  

t r i a l  c o u r t  t o  d e t e r m i n e  t h e  r e d u c t i o n  o f  t h e  $15 ,000 ,000 .00  

damage amount t o  p r e s e n t  d o l l a r  v a l u e ,  and t o  d e t e r m i n e  t h e  

c o r r e s p o n d i n g  i n c r e a s e  t h e  p e r c e n t a g e  t h e  I n s u r e r  i s  e n t i t l e d  t o  

r e c o v e r  on i t s  l i e n .  
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