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PRELIMINARY STATEMENT 

Respondent  was t h e  d e f e n d a n t  i n  t h e  t r i a l  c o u r t ,  and s h e  was 

t h e  a p p e l l a n t  i n  t h e  D i s t r i c t  C o u r t  o f  A p p e a l .  S h e  w i l l  b e  

r e f e r r e d  t o  i n  t h i s  C o u r t  as  r e s p o n d e n t .  

The r e c o r d  o n  a p p e a l  i s  c o n s e c u t i v e l y  numbered. R e f e r e n c e s  

t o  t h e  r e c o r d  on a p p e a l  w i l l  b e  by t h e  symbol "R" f o l l o w e d  by t h e  

a p p r o p r i a t e  p a g e  number i n  p a r e n t h e s e s .  



STATEMENT OF THE CASE AND FACTS 

T h e  r e s p o n d e n t  h a s  r e v i e w e d  t h e  S t a t e m e n t  o f  t h e  Case  and 

F a c t s  i n  p e t i t i o n e r ' s  b r i e f  a n d  f i n d s  i t  t o  b e  a c c u r a t e  b u t  

i n c o m p l e t e .  T h e  p e t i t i o n e r ' s  s t a t e m e n t  o f  t h e  f a c t s  d o e s  n o t  

c o n t a i n  a f a c t u a l  r e c i t a t i o n  t h a t  is  c o m p l e t e  e n o u g h  f o r  r e v i e w  

o f  t h e  i s s u e  r a i s e d  i n  t h i s  C o u r t .  T h e r e f o r e ,  t h e  f o l l o w i n g  

s t a t e m e n t  o f  t h e  c a s e ,  and  s t a t e m e n t  o f  t h e  f a c t s ,  i s  s e t  f o r t h  

h e r e i n .  T h e  i s s u e  p r e s e n t e d  f o r  t h i s  C o u r t  t o  r e s o l v e  was 

c e r t i f i e d  by  t h e  D i s t r i c t  C o u r t  o f  Appea l  as f o l l o w s :  

Mus t  a j u r y  be  i n s t r u c t e d  on  s i m p l e  p o s s e s s i o n  
o f  c o c a i n e  p u r s u a n t  t o  S e c t i o n  8 9 3 . 1 3 ( 1 ) ( e ) ,  
F l o r i d a  S t a t u t e s ,  where  t h e  i n f o r m a t i o n  c h a r g e s  
t r a f f i c k i n g  by d e l i v e r y  [ and  o n l y  by d e l i v e r y ]  
i n  an  amount g r e a t e r  t h a n  400 grams p u r s u a n t  t o  
S e c t i o n  893.135 (1) ( b )  ( 3 ) ,  F l o r i d a  S t a t u t e s ?  

T h e  p e t i t i o n e r  f i l e d  a n o t i c e  t o  i n v o k e  t h e  j u r i s d i c t i o n  o f  

t h i s  C o u r t  on  g r o u n d s  o f  e x p r e s s  and d i r e c t  c o n f l i c t .  Respondent  

h a s  a m o t i o n  t o  d i s m i s s  f o r  l a c k  o f  j u r i s d i c t i o n  pend ing  i n  t h i s  

C o u r t .  

R e s p o n d e n t ,  JEWEL MAE DAOPHIN, was c h a r g e d  by i n f o r m a t i o n  

w i t h  t r a f f i c k i n g  i n  c o c a i n e  by d e l i v e r y  i n  e x c e s s  o f  400 grams or 

m o r e  c o n t r a r y  t o  S e c t i o n  8 9 3 . 1 3 5 ( 1 )  ( b ) f 3 p  and S e c t i o n  893.03 ( 2 )  

( a ) $ 4 q f  F l o r i d a  S t a t u t e s ,  a n d  w i t h  c o n s p i r a c y  t o  t r a f f i c  i n  

c o c a i n e  c o n t r a r y  t o  S e c t i o n  8 9 3 . 1 3 5 4 ,  S e c t i o n  8 9 3 . 1 3 5 ( 1 ) ( b ) ( 3 )  

a n d  S e c t i o n  8 9 3 . 0 3  ( 2 )  ( a )  ( 4 ) ,  F l o r i d a  S t a t u t e s  ( R - 5 9 8 ) .  I n  

a d d i t i o n ,  G a r y  S t e f  f  e y ,  Ra lph  P e n n i n g t o n ,  P e t e r  V o t o  and Samuel 



S w i n e y  ( r e s p o n d e n t ' s  b r o t h e r )  were a l s o  c h a r g e d  w i t h  t h e  above- 

c i t e d  o f f e n s e s  (R-598).  Swiney was f u r t h e r  c h a r g e d  w i t h  p o s s e s -  

s i o n  o f  c o c a i n e  (R-598) and h i s  c a s e  was s e v e r e d  from t h a t  o f  t h e  

o t h e r  c o - d e f e n d a n t s .  

The  s t a t e ' s  c a s e  a g a i n s t  r e s p o n d e n t  and h e r  c o - d e f e n d a n t s  

was a s  f o l l o w s :  

D e t e c t i v e  N i c k m e y e r  o f  t h e  Ho l lywood  P o l i c e  D e p a r t m e n t ' s  

V i c e  I n t e l l i g e n c e  and N a r c o t i c s  U n i t  (R-205) made c o n t a c t  w i t h  a  

c o n f i d e n t i a l  i n f o r m a n t  t h a t  a d v i s e d  N i c k m e y e r  o f  a  p e r s o n  who 

c o u l d  s e l l  him l a r g e  q u a n t i t i e s  o f  c o c a i n e  ( R - 2 0 6 ) .  T h e  c o n £  i- 

d e n t i a l  i n f o r m a n t  a r r a n g e d  a  m e e t i n g  be tween  D e t e c t i v e  Nickmeyer 

and co -de fendan t  S t e f f e y  (R-206) o n  A p r i l  7 ,  1 9 8 5  (R-207)  . T h e  

c o n f i d e n t i a l  i n f o r m a n t  h a d  i n f o r m e d  S t e f  f  e y  t h a t  D e t e c t i v e  

N i c k m e y e r  w a n t e d  t o  p u r c h a s e  f o u r  k i l o s  o f  c o c a i n e  ( R - 2 0 8 ) .  

Dur ing  t h e  d i s c u s s i o n ,  S t e f f e y  handed D e t e c t i v e  Nickmeyer a  p i e c e  

o f  p a p e r  w i t h  t h e  f i g u r e s  " $ 3 4 , 0 0 0 "  t imes f o u r  a n d  a  t o t a l  o f  

" $ 1 3 6 , 0 0 0 "  ( R - 2 0 9 ) ,  a n d  e x p l a i n e d  t h a t  t h e  " $ 3 4 , 0 0 0 "  was t h e  

p r i c e  o f  o n e  k i l o  o f  c o c a i n e  (R-211) and "$136,000" was t h e  t o t a l  

f o r  f o u r  k i l o s  (R-212).  

D e t e c t i v e  Nickmeyer and t h e  c o n f i d e n t i a l  i n f o r m a n t  m e t  a g a i n  

w i t h  S t e f f e y  o n  A p r i l  1 6 ,  1 9 8 5 ,  a t  w h i c h  t ime t h e  c o n v e r s a t i o n  

was  a u d i o  t a p e d  by  means  o f  a  u n i t e 1  l i s t e n i n g  d e v i c e  a n d  

v i d e o t a p e d  (R-214-215). Af t e r  a  l e n g t h y  c o n v e r s a t i o n  (R-215 ) , 
t h e y  w e n t  o u t  t o  t h e  p a r k i n g  l o t  and D e t e c t i v e  Nickmeyer showed 

S t e f f e y  a  b r i e f c a s e  i n  t h e  t r u n k  o f  h i s  c a r  w h i c h  c o n t a i n e d  

$102,000 (R-219) .  D e t e c t i v e  Nickmeyer t e s t i f i e d  t h a t  h e  d i d  t h i s  

i n  o r d e r  t o  "show him [ S t e f f e y ]  I was f o r  r e a l "  (R-219). 



On A p r i l  1 9 ,  1985,  D e t e c t i v e  Nickmeyer and t h e  con£ i d e n t i a l  

i n f o r m a n t  m e t  w i t h  S t e f f e y  t o  f u r t h e r  d i s c u s s  t h e  d e t a i l s  o f  t h e  

d e a l  (R-220-221). 

On May 2 ,  1 9 8 5 ,  ~ e t e c t i v e  Nickmeyer went t o  S t e f f e y ' s  b i r d  

s h o p  t o  f o r m u l a t e  a  p l a n  (R-225) ,  however ,  S t e f  f  e y  i n f o r m e d  h im 

t h a t  h e  h a d  " j u s t  m i s s e d  t h e  p e o p l e ,  t h a t  t h e  p e o p l e  w i t h  t h e  

c o c a i n e  were t h e r e  a n d  t h e y  h a d  g o n e "  ( R - 2 2 6 ) .  S t e f f e y  n e v e r  

ment ioned t h e  names o f  t h e  " p e o p l e  w i t h  t h e  c o c a i n e t *  (R-227).  

Dur ing  t h e  c o u r s e  o f  D e t e c t i v e  N i c k m e y e r ' s  d e a l i n g s  w i t h  

S t e f f e y ,  t h e y  h a d  20 p h o n e  c o n v e r s a t i o n s ,  some o f  w h i c h  were 

r e c o r d e d  ( R - 2 2 9 ) ,  i n  w h i c h  d i s c u s s i o n s  c e n t e r e d  a r o u n d  t h e  

m e c h a n i c s  o f  t h e  d e a l  a s  w e l l  a s  t h e  amount o f  c o c a i n e  D e t e c t i v e  

Nickmeyer would p u r c h a s e  (R-223),  which f l u c t u a t e d  b e t w e e n  f o u r  

and  s e v e n  k i l o s  ( R - 2 2 3 , 2 3 5 ) .  A t  o n e  p o i n t  S t e f f e y  t o l d  

N i c k m e y e r ,  " I t ' s  g o i n g  t o  b e  you  a n d  I a n d  j u s t  o n e  g i r l "  

(R-277 ) . When q u e s t i o n e d  a b o u t  h i s  s t a t e m e n t ,  S t e f f  ey  a d m i t t e d  

t h a t  t h e  r e f e r e n c e  t o  "one g i r l * '  was n o t  t o  r e s p o n d e n t  (R-4111,  

b u t  r a t h e r  t o  w h e t h e r  o r  n o t  " [ h e ]  h a d  a  g i r l .  I f  n o t ,  Rubin 

[ conf  i d e n t i a l  i n f o r m a n t ]  c o u l d  p roduce  u s  one" (R-412). 

The d e a l  was se t  f o r  May 1 5 ,  1985,  a t  B e n n i g a n ' s  R e s t a u r a n t ,  

5181 S h e r i d a n  S t r e e t  i n  H o l l y w o o d ,  h o w e v e r ,  S t e f f e y  f a i l e d  t o  

show due  t o  t h e  f a c t  t h a t  " t h e  p e o p l e  t h a t  had t h e  c o c a i n e  --were 

b r i n g i n g  t h e  c o c a i n e ,  were i n v o l v e d  i n  some k i n d  o f  a c c i d e n t n  

( R - 2 3 9 ) .  T h e  m e e t i n g  was r e s c h e d u l e d  f o r  t h e  f o l l o w i n g  day  a t  

t h e  same l o c a t i o n  (R-66-67,72). 



On May 1 6 ,  1 9 8 5 ,  D e t e c t i v e  Nickmeyer  a r r i v e d  i n  t h e  p a r k i n g  

l o t  o f  B e n n i g a n ' s  a t  a p p r o x i m a t e l y  5 : 0 0  p.m. ( R - 2 4 1 ) .  S h o r t l y  

t h e r e a f t e r ,  c o - d e f e n d a n t  S t e f f e y  p u l l e d  up  i n  a b l u e  Chevy t r u c k  

a n d  t o l d  D e t e c t i v e  N i c k m e y e r  t h a t  t h e  c o c a i n e  was i n  a n o t h e r  

v e h i c l e  t h a t  was "c lose  by"  (R-241-242  ) . D e t e c t i v e  Nickmeyer  

t e s t i f i e d :  

I [ D e t e c t i v e  N i c k m e y e r ]  s a i d ,  " I  t h o u g h t  you 
[ S t e f  f e y ]  were c o m i n g  b y  y o u r s e l f . "  And h e  
[ S t e f f e y ]  s a i d ,  " W e l l ,  d o n ' t  wor ry  a b o u t  it." I 
s a i d ,  "I ' m  n o t  m e e t i n g  a n y o n e  e l s e . "  And h e  
s a i d ,  " T h a t ' s  no  prob lem."  

A m a r o o n  o v e r  w h i t e  Dodge Aspen (R-245) d r i v e n  by co-defen-  

d a n t  P e n n i n g t o n  a n d  o c c u p i e d  b y  c o - d e f e n d a n t  V o t o  (R -160 -161 )  

p a r k e d  o n e  a i s l e  away f rom N i c k m e y e r ' s  car (R-242) .  S t e f f e y  wen t  

o v e r  t o  t h e  Dodge, and  l e a n e d  i n t o  t h e  p a s s e n g e r  s i d e  ( R - 2 4 5 ) .  

T h e  Dodge  l e f t  a n d  S t e f f e y  t o l d  D e t e c t i v e  N i c k m e y e r  t h a t  " h e  

t h o u g h t  t h e  p r o d u c t ,  meaning  t h e  c o c a i n e ,  was i n  t h a t  c a r ,  b u t  

a p p a r e n t l y  i t  h a d  b e e n  p u t  i n t o  a n o t h e r  car" (R-246) .  S t e f f e y  

t o l d  D e t e c t i v e  Nickmeyer  t h a t  h e  had  p u t  t h e  c o c a i n e  i n  t h e  p i n k  

p i l l o w c a s e  i n  t h e  Dodge (R-363) and  d i d  n o t  know why t h e  c o c a i n e  

was s w i t c h e d  t o  a n o t h e r  car (R-364) .  S t e f f e y  s a i d ,  "I d o n ' t  know 

why h e  g o t  him i n v o l v e d "  (R-364) .  D e t e c t i v e  Nickmeyer  a g a i n  t o l d  

S t e f f e y  t h a t  " i t  was s u p p o s e d  t o  o n l y  b e  h i m  [ S t e f f e y ]  a n d  I 

[Det .  Nickmeyer]  d o  t h e  d e a l ,  and  now t h e r e  were t w o  o t h e r  p e o p l e  

and h i m s e l f ,  so  t h e r e  were t h r e e  p e o p l e .  . ." (R-247) .  

T h e  Dodge  r e t u r n e d  t o  t h e  B e n n i g a n ' s  p a r k i n g  l o t ,  S t e f f e y  

o n c e  a g a i n  s p o k e  t o  t h e  p e o p l e  i n s i d e ,  a n d  t h e  Dodge  l e f t  

(R-247-248).  



S w i n e y  d r o v e  u p  i n  a w h i t e  Bu ick  R e g a l  [ i n  which r e s p o n d e n t  

was a  p a s s e n g e r ] ,  p u t  down t h e  d r i v e r ' s  window,  V o t o  l e a n e d  

i n s i d e  a n d  s p o k e  w i t h  S w i n e y  f o r  a p p r o x i m a t e l y  t w o  m i n u t e s  

( R - 1 6 0 , 1 8 5 - 1 8 6 ) .  P e n n i n g t o n  d r o v e  u p  i n  t h e  Dodge ,  V o t o  g o t  

i n s i d e  a n d  t h e  B u i c k  f o l l o w e d  t h e m  t o  t h e  P u b l i x ' s  p a r k i n g  l o t  

(R-160-161).  

P e n n i n g t o n  a p p r o a c h e d  N i c k m e y e r  a n d  t o l d  him " i t ' s  i n  t h e  

w h i t e  car o v e r  t h e r e "  (R-254) ,  r e f e r r i n g  t o  t h e  c a r  o c c u p i e d  b y  

S w i n e y  a n d  r e s p o n d e n t  (R-255) .  D e t e c t i v e  Nickmeyer  and S t e f f e y  

walked  o v e r  t o  t h e  p a s s e n g e r  s i d e  o f  t h e  Bu ick  (R-255) ,  whereupon 

r e s p o n d e n t  p i c k e d  u p  a p i n k  p i l l o w c a s e  f r o m  t h e  f l o o r  o f  h e r  

s e a t ,  opened  it and  handed  it t o  D e t e c t i v e  Nickmeyer (R-256) .  A t  

t h a t  p o i n t ,  D e t e c t i v e  Nickmeyer  g a v e  t h e  s i g n a l  f o r  t h e  take-down 

t e a m s  t o  move i n  ( R - 2 5 7 ) .  S w i n e y  a t t e m p t e d  t o  l e a v e  b u t  was 

b l o c k e d  i n  by t h e  u n d e r c o v e r  s u r v e i l l a n c e  van  d r i v e n  by D e t e c t i v e  

Martell  o f  t h e  Hollywood P o l i c e  Depa r tmen t  (R-139) .  

Randy  H i l l i a r d ,  a f o r e n s i c  c h e m i s t  w i t h  t h e  Broward Coun ty  

S h e r i f f ' s  O f f i c e ,  t e s t i f i e d  t h a t  t h e  s u b s t a n c e  c o n t a i n e d  c o c a i n e  

and weighed 1 , 0 0 8 . 2  g rams  (R-113) .  

The  s t a t e  r e s t e d  (R-387).  

R e s p o n d e n t  moved f o r  a j u d g m e n t  o f  a c q u i t t a l  ( R - 3 8 4 )  

a d o p t i n g  t h e  s p e c i f i c  g r o u n d s  a r g u e d  b y  c o - d e f e n d a n t  S t e f  f  e y  a n d  

V o t o  (R-376 -383 )  a s  r e q u e s t e d  by  t h e  c o u r t ,  w h i c h  was d e n i e d  

(R-384) .  She  t h e n  renewed h e r  p r i o r  m o t i o n  f o r  m i s t r i a l  (R -301 )  

d u e  t o  D e t e c t i v e  N i c k m e y e r ' s  comments r e f e r r i n g  t o  " M r .  S t e f f e y ' s  

o r g a n i z a t i o n , "  which  was a g a i n  d e n i e d  (R-384-385). 



C o - d e f e n d a n t  S t e f f e y  t o o k  t h e  s t a n d  a d m i t t i n g  t h a t  he  was 

i n v o l v e d  i n  t h i s  d r u g  t r a n s a c t i o n  (R-400)  a n d  was  t o  r e c e i v e  

$ 1 , 5 0 0  c o m p e n s a t i o n  ( R - 4 0 1 ) .  S t e f f e y  t e s t i f i e d  t h a t  h e  h a d  

spoken  t o  P e n n i n g t o n  some f o u r  t o  f i v e  d a y s  p r i o r  t o  t h e  a r r e s t  

a n d  P e n n i n g t o n  a g r e e d  t h a t  h e  would p roduce  t h e  c o c a i n e  (R-409).  

S t e f f e y  m e t  w i t h  P e n n i n g t o n  a n d  S w i n e y  o n  t h e  m o r n i n g  o f  t h e  

a r r e s t s  t o  d i s c u s s  t h e  c o c a i n e  t h a t  was t o  b e  used  i n  t h e  d e a l  

w i t h  D e t e c t i v e  Nickmeyer ( R - 4 0 8 ) .  L a t e r  t h a t  d a y ,  t h e  c o c a i n e  

w a s  p r o d u c e d  a n d  V o t o  " s a m p l e d  i t"  ( R - 4 1 2 ) .  S t e f f e y  f u r t h e r  

s t a t e d  t h a t ,  "I  r e a l l y  n e v e r  s e e n  M s .  D a o p h i n  u n t i l  t h e  window 

was c ranked  down i n  t h e  c a r "  (R-406).  

When a s k e d  i f  r e s p o n d e n t  s a i d  a n y t h i n g  t o  h im a b o u t  t h e  

c o c a i n e ,  co -de fendan t  V o t o  s t a t e d  " a b s o l u t e l y  n o t "  (R-422) .  

Co-defendant  P e n n i n g t o n  t e s t i f i e d  t h a t  t h e  m e e t i n g  o n  t h e  

m o r n i n g  o f  t h e  a r r e s t  b e t w e e n  h i m s e l f ,  S w i n e y  a n d  S t e f f e y  

conce rned  a  j e w e l r y  t r a n s a c t i o n .  

Q Did  h e  [ S t e f f e y ]  t e l l  y o u  w h e r e  h e  was 
g o i n g  t o  b e  g e t t i n g  t h e  jewels from? 

A H e  d i d  s a y  t h e y  were c o m i n g  up f r o m  
Miami. 

Q D i d  h e  s a y  who was g o i n g  t o  b r i n g i n g  
them? 

A H e  s a i d  t h a t  Sam was g o i n g  t o  b r i n g  them 
up, M r .  Swiney. 

R e s p o n d e n t  t e s t i f i e d  o n  h e r  own b e h a l f .  S h e  w e n t  t o  h e r  

m o t h e r ' s  h o u s e  on  t h e  morning of May 1 6 ,  1 9 8 5 ,  a n d  h e r  b r o t h e r ,  

Sam S w i n e y ,  was t h e r e  (R-456) .  Swiney wanted t o  borrow respon-  

d e n t ' s  c a r  f o r  t h e  d a y  b e c a u s e  h e  had s o m e t h i n g  t o  d o ,  h o w e v e r ,  



h e  d i d  n o t  t e l l  h e r  w h a t  i t  was  ( R - 4 5 7 ) .  S h e  t o l d  h im - no 

" b e c a u s e  h e  t a k e s  y o u r  c a r  and d o n ' t  b r i n g  it back" (R-456) and 

b e c a u s e  s h e  had e r r a n d s  t o  d o  b e f o r e  h e r  h u s b a n d  came home f r o m  

work  t h a t  d a y  (R-456) .  She a g r e e d ,  however ,  t o  l e t  him h a v e  t h e  

c a r  o n l y  i f  s h e  went w i t h  him (R-456).  

They  d r o v e  t o  some rummage s a l e s  w h e r e  s h e  p u r c h a s e d  t w o  

b i c y c l e s ,  a  s tereo,  a n  ice c h e s t  and some c l o t h e s  ( R - 4 5 7 ) ,  w h i c h  

w e r e  f o u n d  by  t h e  p o l i c e  i n  t h e  s e a r c h  o f  t h e  B u i c k  a f t e r  h e r  

a r r e s t  (R-129-130). They t h e n  p r o c e e d e d  t o  d r i v e  t o  P e n n i n g t o n ' s  

h o u s e  where Swiney m e t  w i t h  S t e f f e y  and P e n n i n g t o n  and were l a t e r  

j o i n e d  b y  V o t o  ( R - 4 5 8 ) .  R e s p o n d e n t  r e m a i n e d  i n  a n o t h e r  room 

d u r i n g  t h i s  mee t ing  (R-458) .  Swiney t o l d  r e s p o n d e n t  t h a t  h e  had 

t o  f o l l o w  P e n n i n g t o n  (R-459 ) . R e s p o n d e n t  " f e l t  s o m e t h i n g  was  

h a p p e n i n g ,  b u t  d i d n ' t  know a t  t h e  t i m e  w h a t  was  h a p p e n i n g "  

(R-460).  When s h e  a s k e d ,  h e r  b r o t h e r  t o l d  h e r  h e  was  g o i n g  t o  

s e l l  d r u g s  w i t h  S t e f f e y  (K-460).  

. . .I t o l d  him I was s c a r e d ,  I d o n ' t  w a n t  n o  
p a r t  o f  t h i s ,  l e t ' s  g o .  So  h e  s a i d  it w a s n ' t  
g o i n g  t o  t a k e  l o n g ,  i t  g o n n a  b e  o v e r  f a s t .  I 
s a i d ,  "No." S o  I know t h a t  my b r o t h e r  was i n  a  
l o t  o f  f i n a n c i a l  p r o b l e m s  and  I s a i d ,  "You 
h u r r y  up  and g e t  t h i s  o v e r  so w e  c a n  g o  b e c a u s e  
my husband want m e  t o  come home and I g o t t a  g o  
home t o  my k i d s . "  

A f t e r  d r i v i n g  a r o u n d  f o r  some t ime ,  S w i n e y  p a r k e d  i n  t h e  

P u b l i x ' s  p a r k i n g  l o t  where h e  met up w i t h  P e n n i n g t o n ,  S t e f f e y  and 

V o t o  (R-461-462). Respondent  t e s t i f i e d :  

Okay, t h e  po l i cemen  were coming  t o  t h e  c a r  so 
my b r o t h e r  was t e l l i n g  them, t r y i n g  t o  s a y ,  you 
know, come a round  t o  h i s  s i d e  o f  t h e  c a r .  S o  
t h e y  came a r o u n d  t o  my s i d e  o f  t h e  c a r  my 
b r o t h e r  s a i d ,  " show h i m  t h e  b a g , "  l i k e  t h a t .  



And I s a i d  "What?"  And he  s a i d ,  "Look i n s i d e  
t h e  bag and show him what  i n s i d e  t h e  b a g . "  And 
so I p i c k e d  t h e  bag up and I opened it up and I 
showed it t o  him. 

Respondent  a g a i n  t o l d  h e r  b r o t h e r ,  " I ' m  s c a r e d ,  l e t ' s  g o .  I 

d o n ' t  want  t o  have  n o t h i n g  t o  d o  w i t h  t h i s .  ( R - 4 6 3 ) .  A t  t h a t  

p o i n t ,  D e t e c t i v e  M a r t e l l  b l o c k e d  t h e  c a r  a s  Swiney was a t t e m p t i n g  

t o  l e a v e  (R-463).  She  n e v e r  wanted to ,  n o r  i n t e n d e d  t o  p a r t i c i -  

p a t e  i n  t h e  t r a n s a c t i o n  ( R - 4 6 3 ) .  S h e  a d m i t t e d  t h a t  s h e  handed 

t h e  p i l l o w c a s e  t o  D e t e c t i v e  Nickmeyer and knew t h a t  i t  c o n t a i n e d  

c o c a i n e  or  some s u b s t a n c e  t h a t  a p p e a r e d  t o  be c o c a i n e  (R-464).  

R e s p o n d e n t  r e s t e d  (R-468)  a n d  r e n e w e d  h e r  m o t i o n  f o r  

j u d g m e n t  o f  a c q u i t t a l ,  m o t i o n  f o r  m i s t r i a l  a n d  a l l  p r e v i o u s  

m o t i o n s  (R-470) which were a g a i n  d e n i e d  (R-471). 

Dur ing  t h e  s t a t e ' s  c l o s i n g ,  r e s p o n d e n t  moved f o r  m i s t r i a l  o n  

t h e  b a s i s  o f  t h e  s t a t e ' s  u s e  o f  a f a k e  a c c e n t  when r e f e r r i n g  t o  

h e r  t e s t i m o n y ,  which was a g a i n  d e n i e d  (R-523).  

Respondent  j o i n e d  i n  co-def e n d a n t s  V o t o '  s a n d  P e n n i n g t o n '  s 

r e q u e s t  t h a t  t h e  j u r y  b e  i n s t r u c t e d  o n  t h e  l e s s e r - i n c l u d e d  

o f f e n s e  o f  p o s s e s s i o n .  

THE COURT: I d o n ' t  t h i n k  t h e  l e s s e r - i n c l u d e d  of  
p o s s e s s i o n  i s  g i v e n  i n  c o n j u n c t i o n  w i t h  
d e l  i v e r y .  

MR. FINKELSTEIN [ C o u n s e l  f o r  c o - d e f  e n d a n t  
Voto]  : I wou ld  n e e d  t o  make t h e  r e q u e s t ,  
b u t  t h e r e  r e a l l y  i s n ' t  d e l i v e r y  o f  c o c a i n e  of  
l ess  t h a n  28 grams. 

MR. SLATER [ S t a t e ' s  A t t o r n e y ] :  S u r e ,  t h a t ' s  
what  s i m p l e  p o s s e s s i o n  is. 

MR. FINKELSTEIN: I s n ' t  t h a t  c a l l e d  d e l i v e r y  o f  
c o c a i n e ?  



THE COURT: I n  t h e  i n s t r u c t i o n  o f  t r a f f i c k i n g  I 
t e l l  t h e m  a l l  t h e  p e n a l t i e s  w h i c h  i s  l e s s  
s e v e r e .  

MR. SLATER: T h a t ' s  why i t ' s  t h a t  way. 

MR. FINKELSTEIN: I w i l l  w i t h d r a w  t h e  o b j e c -  
t i o n .  I t ' s  f a i r  enough. 

MR. WRUBEL [ C o u n s e l  f o r  c o - d e f e n d a n t  
P e n n i n g t o n ] :  I j o i n e d  i n  M r .  F i n k e l s t e i n ' s  
o b j e c t i o n s ,  however,  I r e a l l y  s t r o n g l y  b e l i e v e  
t h a t  t h e  lesser-  i n c l u d e d  o f f e n s e  o f  p o s s e s s  i o n  
o f  c o c a i n e  s h o u l d  be t h e r e .  A t  t h i s  p o i n t  what 
w e  h a v e  is somebody b e i n g  p r e s e n t  s u p p o s e d l y  
open ing  t h e  bag and showing it. I t h i n k  t h e r e  
i s  a  q u e s t i o n  o f  f a c t  a s  t o  w h e t h e r  o r  n o t  
t h e r e  is d e l i v e r y  and you may n o t  have r e a l i z e d  
it b e f o r e ,  b u t  you d i d  g r a n t  it o r i g i n a l l y .  

THE COURT: O v e r r u l e d .  

MR. J U L I A N :  I w o u l d  p r o b a b l y  a s k  f o r  it f o r  
Miss Daophin.  She opened t h e  bag ,  he  looked  i n  
and  t o u c h e d  it t o  make s u r e  it was c o c a i n e  and 
t h e n  h e  made t h e  s i g n a l .  

MR. FINKELSTEIN: Adopted by V o t o ,  t h e  same. 

(R-549-550) .  T h e  c o u r t  d e n i e d  g i v i n g  t h e  s i m p l e  p o s s e s s i o n  

i n s t r u c t i o n  (R-550) .  

T h e  j u r y  r e t u r n e d  i t s  v e r d i c t  f i n d i n g  r e s p o n d e n t  g u i l t y  a s  

c h a r g e d  a s  t o  Count  I ,  t r a f f i c k i n g  i n  c o c a i n e  by d e l i v e r y  o f  400 

g r a m s  o r  more, b u t  n o t  g u i l t y  a s  t o  C o u n t  11, c o n s p i r a c y  t o  

t r a f f i c  i n  c o c a i n e  (R-580,599).  A P r e s e n t e n c e  I n v e s t i g a t i o n  was  

o r d e r e d  (R-583-584). 

On May 23 ,  1 9 8 6 ,  t h e  t r i a l  c o u r t  s e n t e n c e d  h e r  t o  t h e  

m a n d a t o r y  minimum 1 5  y e a r s  a n d  a  $ 2 5 0 , 0 0 0  f i n e  was imposed  

Not ice  o f  a p p e a l  (R-603) and s t a t e m e n t s  o f  j u d i c i a l  a c t s  t o  

b e  rev iewed (R-604-605) were t i m e l y  f i l e d .  T h e  F o u r t h  D i s t r i c t  



Court  of Appeal reversed respondent 's  convict ion fo r  a  new t r i a l  

due t o  t h e  r e fu sa l  of t h e  t r i a l  cour t  t o  i n s t r u c t  on pos se s s ion  

a s  a  l e s se r - inc luded  offense.  The quest ion was c e r t i f i e d  a s  one 

of g r ea t  pub l i c  importance. The p e t i t i o n e r  f i l e d  f o r  review on 

t h e  ground of expressed  and d i r e c t  c o n f l i c t  of dec is ions .  No 

c o n f l i c t  has been asser ted  in the  p e t i t i o n e r ' s  b r i e f .  Respondent 

doub t s  t h i s  C o u r t ' s  j u r i s d i c t i o n  and has f i l e d  a  motion t o  

d i s m i s s .  



SUMMARY OF ARGUMENT 

The question certified is whether possession is included 

within delivery under the drug trafficking act. 

Respondent urges that the question is to be answered in the 

affirmative. 

Factually, delivery cannot occur as it is defined in Chapter 

893 without some dominion and control over the item that is 

delivered. This is to be contrasted to sale, when one can be a 

middleman or broker to a sale. One must "transfern to deliver, 

thus marking the distinction that necessitates possession for 

there to be a delivery. 

Cases relied upon herein support respondent's position, and 

the facts involved in this case at trial show the appropriateness 

of the requested possession instruction. 

Possession is either always included or permissively 

included in every delivery allegation due to the transfer 

component of the offense. The decision below should be approved. 



ARGUMENT 

POINT INVOLVED 

WHETHER THE TRIAL COURT COMMITTED REVERSIBLE 
ERROR I N  D E N Y I N G  THE REQUEST FOR A J U R Y  
INSTRUCTION ON POSSESSION OF COCAINE, THE NEXT 
IMMEDIATE LESSER-INCLUDED OFFENSE OF TRAFFIC- 
K I N G  I N  COCAINE BY DELIVERY? 

The f a c t s  o f  t h i s  case upon  w h i c h  t h i s  i s s u e  i s  b a s e d  a r e  

t h a t  t h e  r e s p o n d e n t  l o a n e d  h e r  ca r  t o  h e r  b r o t h e r  (R-456-457). 

She  d i d  n o t  t r u s t  h e r  b r o t h e r  t o  b r i n g  t h e  c a r  b a c k  a t  t h e  t i m e  

h e  p r o m i s e d  b e c a u s e  h e r  b r o t h e r  had t a k e n  t h e i r  m o t h e r ' s  car and 

had k e p t  it f o r  s e v e r a l  d a y s  ( R - 4 5 7 - 4 5 8 ) .  R e s p o n d e n t  d i d  n o t  

know t h e  n a t u r e  o f  h e r  b r o t h e r ' s  n e e d  f o r  t h e  car a l t h o u g h  s h e  

d i d  know t h a t  h e  had been  i n  some f i n a n c i a l  d i f f i c u l t i e s  (R-456- 

4 5 8 ) .  A f t e r  d r i v i n g  w i t h  h e r  b r o t h e r  f o r  a w h i l e  it became c l e a r  

t h a t  h e  was i n v o l v e d  i n  s o m e t h i n g ,  b u t  s h e  d i d  n o t  know w h a t  

( R - 4 6 0 ) .  When s h e  d i d  a s k  h e r  b r o t h e r  w h a t  w a s  g o i n g  o n  h e r  

r e s p o n s e  t o  h im was " n o n  ( R - 4 6 1 ) .  A f t e r  b e i n g  c a j o l e d  by h e r  

b r o t h e r  s h e  d i d  t e l l  h im t o  h u r r y  u p  a n d  g e t  i t  o v e r  w i t h  

( R - 4 6 1 ) .  A t  t h e  p l a c e  w h e r e  h e r  b r o t h e r  was  t o  d e l i v e r  t h e  

c o c a i n e ,  t h e  a g e n t  came t o  h e r  s i d e  of  t h e  car and s h e  acceded  t o  

h e r  b r o t h e r ' s  r e q u e s t  t o  show t h e  c o n t e n t s  o f  t h e  bag t o  h im a n d  

t o  g i v e  him t h e  bag (R-462-463). 

T h e s e  f a c t s  show a n  u n w i l l i n g  p a s s e n g e r  b e i n g  l e d  i n v o l u n t a -  

r i l y  i n t o  momen ta r i l y  h a n d l i n g  t h e  b a g  c o n t a i n i n g  t h e  c o c a i n e .  

The  u n w i l l i n g  n a t u r e  o f  h e r  p r e s e n c e  d u r i n g  t h e  t r a n s a c t i o n  which 

h e r  b r o t h e r  h a d  e n g i n e e r e d ,  a n d  a b o u t  w h i c h  s h e  knew n o t h i n g  



u n t i l  moments  b e f o r e  it t o o k  p l a c e ,  is i n s u f f i c i e n t  t o  overwhel -  

ming ly  e s t a b l i s h  d e l i v e r y  o r  t h e  i n t e n t  t o  p a r t i c i p a t e  i n  t h e  

d e l i v e r y  o f  t h e  c o c a i n e .  T h e r e f o r e ,  t h e  i n s t r u c t i o n  t h a t  

r e s p o n d e n t  r e q u e s t e d ,  o n  p o s s e s s i o n  o f  c o c a i n e  a s  a  l e s se r  

o f f e n s e  i n c l u d e d  w i t h i n  t h e  c h a r g e ,  was f a c t u a l l y  a p p r o p r i a t e  i n  

t h i s  c a s e  and  was l e g a l l y  t h e  o n l y  n e x t  lesser o f f e n s e  t h a t  would 

h a v e  come u n d e r  t r a f f i c k i n g  b y  d e l i v e r y .  T h e  t r i a l  c o u r t  

i n s t r u c t e d  o n  s e v e r a l  c a t e g o r i e s  o f  t r a f f i c k i n g  by d e l i v e r y ,  e a c h  

o f  w h i c h  i n v o l v e d  lower a m o u n t s  t h a n  t h a t  a c t u a l l y  i n v o l v e d .  

Thus t h e s e  were n o t  a c t u a l  l e s s e r - i n c l u d e d  o f f e n s e s  b e c a u s e  t h e r e  

was  n o  e v i d e n c e  w h a t s o e v e r  t o  s u p p o r t  a n y  t h e o r y  t h a t  t h e  bag 

c o n t a i n e d  l e s s  t h a n  4 0 0  g r a m s  o f  c o c a i n e .  S i n c e  t h e  j u r y  w a s  

i n s t r u c t e d  o n l y  upon t r a f f i c k i n g  by d e l i v e r y ,  i n  v a r y i n g  amounts ,  

t h e  n e x t  immedia te  l e s s e r - i n c l u d e d  o f f e n s e  was p o s s e s s i o n .  

T h e  a l l e g a t i o n  i n  t h i s  c a s e  was  s p e c i f i c a l l y  l a i d  a s  

t r a f f i c k i n g  b y  d e l i v e r y ,  a n d  t h e r e  was  n o  p r o o f  a t  t r i a l  t h a t  

r e s p o n d e n t  had any p a r t  i n  any t r a n s a c t i o n  o t h e r  t h a n  hav ing  been  

d i r e c t e d  by h e r  b r o t h e r  t o  p i c k  up t h e  bag and l o o k  a t  it t o  show 

i t  t o  t h e  o f f i c e r  a n d  t o  h a n d  i t  t o  him. T h i s  i n v o l u n t a r y  and 

momentary p o s s e s s i o n  may b e  s u f f i c i e n t  t o  c o n v i c t  h e r  o f  p o s s e s -  

s i o n ,  b e c a u s e  s h e  knew w h a t  was  i n  t h e  b a g  a t  t h e  moment s h e  

p i c k e d  it up and looked  a t  i t ,  b u t  i t  l e a v e s  c o n s i d e r a b l e  room 

f o r  d o u b t  t h a t  s h e  w a s  a  w i l l i n g  and knowing p a r t i c i p a n t  t o  t h e  

d e l i v e r y .  S h e  c o u l d  h a v e  e i t h e r  h a n d e d  i t  t o  t h e  l e f t  t o  h e r  

b r o t h e r  o r  h a n d e d  i t  t o  t h e  r i g h t  o u t s i d e  t h e  c a r  window t o  t h e  

a g e n t .  S h e  c o u l d  h a v e  d o n e  l i t t l e  e l s e  t h a n  d r o p  t h e  bag  i n  

f r o n t  o f  h e r  and  t e l l  h e r  b r o t h e r  t o  p i c k  it up. But  t h i s  c a s e  



was  t r i e d  w i t h  t h e  j u r y  h a v i n g  no a l t e r n a t i v e  t h a n  t o  c o n v i c t  o f  

t r a f f i c k i n g ,  and  t h e  j u r y  had n o  b a s i s  u p o n  w h i c h  t o  c o n v i c t  o f  

a n y t h i n g  lower t h a n  t r a f f i c k i n g  i n  a n  amount e x c e e d i n g  400 grams  

b e c a u s e  t h e r e  was n o  e v i d e n c e  o f  a n y  l e s se r  q u a n t i t y .  T h u s ,  a  - _.-_-_. 
j u r y  i n s t r u c t i o n  on  p o s s e s s i o n  was o f  u tmos t  i m p o r t a n c e  to  a  f a i s  -- - -c- --- 
t r i a l  o f  r e s p o n d e n t ' s  c l a i m  o f  i n n o c e n c e  t o  t h e  d e l i v e r y  c h a r g e .  - ----- -- - - _  _. -. -- -._ 

Responden t  s u b m i t s  t h a t  a  p e r s o n  c h a r g e d  w i t h  t r a f f i c k i n g  by 
\ - ____-- -  - 

d e l i v e r y  mus t  n e c e s s a r i l y  p o s s e s s  w h a t  i t  is  a l l e g e d  h e  or  s h e  
--- 

h a s  d e l i v e r e d .  D e l i v e r y  i s  c o n t a i n e d  a s  o n e  o f  a  l i s t  o f  t h e  
-----__ . _ _  - 

t r a f f i c k i n g  s t a t u t e  o f  v a r i o u s  methods by which t h e  crime may b e  

commit ted .  S a l e ,  or  p o s s e s s i o n ,  o f  s p e c i f i e d  q u a n t i t i e s  a r e  a l s o  

i n  t h e  l i s t .  The d i f f e r e n c e  be tween  s a l e  a n d  d e l i v e r y  i s  shown 

by  t h e  d e c i s i o n  o f  t h i s  C o u r t  i n  S t a t e  v .  D e n t ,  322 So.2d 543  

( F l a .  1 9 7 5 ) ,  which  h e l d  t h a t  o n e  c a n  be  c o n v i c t e d  o f  s a l e  w i t h o u t  
-A - - 

e v e r  h a v i n g  b e e n  i n  p o s s e s s i o n .  I n  D e n t ,  t h i s  C o u r t  h e l d  t h a t  - 
when a  s a l e  w o u l d  n o t  h a v e  o c c u r r e d  b u t  f o r  t h e  a c t i o n s  o f  t h e  

d e f e n d a n t ,  t h e  d e f e n d a n t  who a c t e d  a s  a  b r o k e r  o r  a  m i d d l e  man 

c a n  b e  c o n v i c t e d  o f  s a l e .  

D e l i v e r y  i s  d e f i n e d  i n  S e c t i o n  8 9 3 . 0 2 ,  F l o r i d a  S t a t u t e s  

( 1 9 8 5 )  a s  f o l l o w s :  

( 5 )  ' D e l i v e r '  o r  ' d e l i v e r y '  means t h e  a c t u a l ,  
c o n s t r u c t i v e ,  o r  a t t e m p t e d  t r a n s f e r  f r o m  o n e  
p e r s o n  t o  a n o t h e r  o f  a  c o n t r o l l e d  s u b s t a n c e  
w h e t h e r  o r  n o t  t h e r e  i s  a n  a g e n c y  r e l a t i o n -  
s h i p .  

The  - word - " t r a n s f e r "  is t h e  key  a c t i v e  word i n  t h e  d e f i n i t i o n  
-- - 

o f  d e l i v e r  or d e l i v e r y .  The t r a n s f e r  may be  a c t u a l ,  c o n s t r u c t i v e  

or a t t e m p t e d ,  b u t  - it must  be  f r o m  o n e  p e r s o n  t o  a n o t h e r .  One may 

b e  c o n v i c t e d  o f  d e l i v e r y  w h e t h e r  o r  n o t  t h e r e  i s  a n  a g e n c y  



r e l a t i o n s h i p  invo lved .  The above  d e f i n i t i o n  o f  d e l i v e r y  d i s t i n -  

g u i s h e s  d e l i v e r y  f r o m  s a l e  a s  i n t e r p r e t e d  i n  Dent.  One c a n n o t  

d e l i v e r  t h a t  w h i c h  o n e  d o e s  n o t  p o s s e s s .  Thus p o s s e s s i o n  is a  - __-- 
n e c e s s a r y  component o f  t h e  crime o f  d e l i v e r y .  A s  s u c h ,  i t  i s  a  

-- ----- . 
\ 

c a t e g o r y  o n e  l e s s e r - i n c l u d e d  o f f e n s e  and must b e  i n s t r u c t e d  upon 
__ - -  . ----- 

~ . 
~ 

,. . 

when r e q u e s t e d  by t h e  accused  who is o n  t r i a l  f o r  d e l i v e r y .  _- - 
---.-----..---.I 

The  F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  had p r e v i o u s l y  h e l d  i n  

D i P a o l a  v .  S t a t e ,  4 6 1  So .2d  284 ( F l a .  4 t h  DCA 1 9 8 5 ) ,  a n d  i n  

B u t l e r  v .  S t a t e ,  497 So .2d  1 3 2 7  ( F l a .  4 t h  DCA 1 9 7 6 ) ,  t h a t  

p o s s e s s i o n  is a  c a t e g o r y  one ,  l e s s e r - i n c l u d e d  o f f e n s e  o f  t r a f f i c -  

k i n g .  B u t l e r  e x p r e s s l y  d e a l t  w i t h  t r a f f i c k i n g  by d e l i v e r y .  The 

d i s t r i c t  c o u r t  c o r r e c t l y  a p p l i e d  i t s  p r i o r  d e c i s i o n s  i n  r e v e r s i n g  

t h e  p r e s e n t  c a s e  f o r  a  new t r i a l .  T h e r e  is no c o n f l i c t  a s s e r t e d  
.~ - / -+ 

by-the - - . - - p e t i t i o n e r  - .. - . . . . . . among t h e  d i s t r i c t s ,  or w i t h  d e c i s i o n s  o f  t h i s  . . - . -. . . - - . . - - -- .., 

C o u r t ,  o n  t h i s  q u e s t i o n  o f  law. \ - \._--- 

R e s p o n d e n t  s u b m i t s  t h a t  t h e  d e c i s i o n  b e l o w  i s  co r r ec t  

b e c a u s e  d e l i v e r y  n e c e s s a r i l y  i n c l u d e s  some d o m i n i o n  and  c o n t r o l  

o v e r  t h e  o b j e c t  d e l i v e r e d .  Whether t h e  p e r s o n  knowingly d e l i v e r s  

c o n t r a b a n d  i s  a  s e p a r a t e  i s s u e  a d d r e s s e d  by t h e  s p e c i f i c  terms of  

S e c t i o n  893.135, F l o r i d a  S t a t u t e s ,  which i n c l u d e s  t h e  r e q u i r e m e n t  

o f  " k n o w i n g l y . "  N e v e r t h e l e s s ,  o n e  may n o t  k n o w i n g l y  d e l i v e r  

w i t h o u t  b e i n g  i n  some a c t u a l  dominion  and c o n t r o l  o f  t h a t  which 

is d e l i v e r e d .  T h i s  i s  w h a t  d i s t i n g u i s h e s  d e l i v e r y  f r o m  s a l e .  --___ - -- - -.- 

One may s e l l ,  o r  be a  p a r t y  t o  t h e  s a l e ,  w i t h o u t  e v e r  h a v i n g  - ----A 

a c t u a l  p o s s e s s i o n  o f  t h e  i t e m  b e i n g  s o l d .  B u t  o n e  may n o t  - -1_______---- 

d e l i v e r  t h e  i tem w i t h o u t  h a e n g  i t  in o n e ' s  a c t u a l  or c o n s t r y c -  - - . 
t i v e  dominion and c o n t r o l ,  and t h u s  d e l i v e r y  is d i f f e r e n t  i n  t h i s  



v e r y  r e a l  s e n s e  t h a t  i s  c r u c i a l  t o  a  f a i r  t r i a l  o f  r e s p o n d e n t ' s  

c a s e .  T h u s  t h e  r e f u s a l  o f  t h e  t r i a l  c o u r t  t o  i n s t r u c t  o n  

p o s s e s s i o n  i n  t h i s  c a s e  was a  r e v e r s i b l e  e r r o r  b e c a u s e  i t  

p r e j u d i c e d  t h e  r i g h t  o f  t h e  r e s p o n d e n t  t o  t r y  h e r  d e f e n s e  b e f o r e  

t h e  j u r y ,  w h i c h  was  t h a t  s h e  momen ta r i l y  may have  p o s s e s s e d  t h e  

i t e m  b u t  t h a t  s h e  was n o t  a  p a r t y  t o  t h e  t r a n s a c t i o n  i t s e l f  s i n c e  

s h e  was m e r e l y  a  f l e e t i n g  p o s s e s s o r  a s  h e r  b r o t h e r  consumated h i s  

p l a n n e d  d e l i v e r y  t o  t h e  u n d e r c o v e r  a g e n t .  H e  was  t h e  o n e  who 

p l a n n e d  t o  t r a n s f e r ,  b u t  s h e  m e r e l y  h e l d  it t o  t h e  window, o r  a t  

l e a s t  t h a t  is t h e  j u r y  q u e s t i o n  t h a t  s h o u l d  h a v e  b e e n  t r i e d  i n  

t h i s  c a s e .  

R e s p o n d e n t  r e s p e c t f u l l y  s u b m i t s  t h a t  t h e  d r u g  t r a f f i c k i n g  

s t a t u t e  is  n o t  d e s i g n e d  t o  e n s n a r e  s is ters  o f  b r o t h e r s  who a r e  

d r u g  d e a l e r s .  B u t  t h a t  is  what  it d i d  i n  t h i s  c a s e  b e c a u s e  s h e  

was a n  u n w i l l i n g  p a r t i c i p a n t  i n  t h e  f i r s t  p l a c e ,  a s  i s  shown b y  

u n r e f u t e d  t e s t i m o n y  a t  t r i a l .  S e c o n d l y ,  s h e  had no knowledge o f  

w h a t  t h e  a c t u a l  t r a n s a c t i o n  was .  S h e  o n l y  knew a t  t h e  l a s t  

moment t h a t  i t  i n v o l v e d  t h e  c o c a i n e  a n d  t h a t  h e r  b r o t h e r  was 

g o i n g  t o  g i v e  it t o  someone e lse .  I f  s h e  had been  s i t t i n g  i n  t h e  

back  s e a t  and h e r  b r o t h e r  had r e a c h e d  a c r o s s  and  handed it o u t  o f  

t h e  p a s s e n g e r  s i d e  window, s h e  would n o t  h a v e  b e e n  c h a r g e d  w i t h  

d e l i v e r y  b e c a u s e  s h e  n e v e r  d e l i v e r e d  i t ,  s h e  n e v e r  hand led  it or 

p o s s e s s e d  it. She  c o u l d  n o t  h a v e  b e e n  a  p a r t y  t o  t h e  d e l i v e r y  

w i t h o u t  h a v i n g  b e e n  a  p r i o r  knowing a i d e r  and a b e t t o r .  Thus t h e  



d e l i v e r y  o n  h e r  p a r t  n e c e s s a r i l y  i n v o l v e d  h e r  momentary p o s s e s -  

s i o n ,  a n d  t h e  t r i a l  c o u r t  e r r e d ,  a n d  t h e  d i s t r i c t  c o u r t  was  
_ __ _ ___------ - - .- 

c o r r e c t ,  a n d  t h i s  C o u r t  s h o u l d  a p p r o v e  t h e  d e c i s i o n  o f  t h e  
\ - -- - -- -- -- - - - 1 

d i s t r i c t  c o u r t .  - -----4 

A r e c e n t  d e c i s i o n  of t h i s  C o u r t  w h i c h  u n d e r s c o r e s  respon-  

d e n t ' s  p o s i t i o n  i n  t h i s  c a s e  is  t h e  d e c i s i o n  i n  Carawan v.  S t a t e ,  

1 2  F.L.W. 4 4 5  ( F l a .  S e p t e m b e r  3 ,  1 9 8 7 ) ,  i n v o l v i n g  when m u l t i p l e  

c o n v i c t i o n s  a n d  s e n t e n c e s  may b e  e n t e r e d  f o r  c o m m i s s i o n  o f  a  

s i n g l e  a c t  t h a t  v i o l a t e s  s e v e r a l  c r i m i n a l  s t a t u t e s .  T h i s  C o u r t  

r e c e d e d  i n  p a r t  f r o m  i t s  h o l d i n g  i n  R o t e n b e r r y  v .  S t a t e ,  468  

So.2d 971  ( F l a .  1 9 8 5 ) ,  and  t h i s  C o u r t  s t a t e d :  

Whi l e  w e  a g r e e  t h a t  s a l e  o f  d r u g s  c a n  c o n s t i -  
t u t e  a  s e p a r a t e  crime f r o m  p o s s e s s i o n ,  o u r  
a n a l y s i s  i n  t h i s  o p i n i o n  compels  u s  t o  c o n c l u d e  
t h a t  a  d e f e n d a n t  c a n n o t  s i m u l t a n e o u s l y  b e  
c o n v i c t e d  of b o t h  s a l e  a n d  p o s s e s s i o n  i n  
a d d i t i o n  t o  t r a f f i c k i n g .  L o g i c  d i c t a t e s  t h x  
t r a f f i c k i n g  i n  i l l e g a l  d r u g s  a s  d e f i n e d  i n  t h e  
s t a t u t e  n e c e s s a r i l y  encompasses  e i t h e r  o r  b o t h  
o f  t h e  e v i l s  a d d r e s s e d  by t h e  s t a t u t e s  ou t l aw-  
i n g  s a l e  a n d  p o s s e s s i o n ,  s i n c e  t h e  m a n i f e s t  
p u r p o s e  o f  t h e  t r a f f i c k i n g  s t a t u t e  was  t o  
p e n a l i z e  t h o s e  who d i s t r i b u t e  l a r g e  q u a n t i t i e s  
o f  d r u g s .  

R e s p o n d e n t ' s  p o s i t i o n  h e r e  is c o n s i s t e n t  w i t h  Dent ,  w i t h  t h e  
~ . -- --___ _ - - - -  _ - - .. - . . . . . 

d e c i s i o n  o f  Carawan, and w i t h  l o g i c  b e c a u s e  t h e  r e s p o n d e n t  c o u l d  
. . ~  

2__ -- -- 
--------_-. -- . . . _ . .- . :> 

n o t  h a v e ,  a n d  f a c t u a l l y  d i d  n o t ,  d e l i v e r  any  c o n t r a b a n d  w i t h o u t  
- -- 

--------2 

h e r  momentary ____psyqn. p o s s  I t  is  s u b m i t t e d  t h a t  d e l i v e r y  a l w a y s  
\ 

e n c o m p a s s e s  some p o s s e s s i o n ,  by c o n s t r u c t i v e  or  a c t u a l  dominion  

and c o n t r o l ,  a n d  t h a t  p o s s e s s i o n  m u s t  b e  i n s t r u c t e d  upon  when 

r e q u e s t e d  a s  a  l e s s e r - i n c l u d e d  o f f e n s e  t h a t  i s  n e c e s s a r i l y  

encompassed by d e l i v e r y .  I f  t h e r e  a r e  c a s e s ,  w h i c h  r e s p o n d e n t  . 
d o e s  n o t  b e l i e v e  e x i s t ,  where  one  may d e l i v e r  w i t h o u t  h a v i n g  some 



d o m i n i o n  a n d  c o n t r o l ,  t h e n  t h i s  case  is o n e  where  t h e  domin ion  

and c o n t r o l  a re  e s s e n t i a l  t o  t h e  d e l i v e r y .  Under  t h e  p e r m i s s i v e  
- -  

i n c l u d e d  lesser  o f f e n s e  c a t e g o r y ,  one  mus t  l o o k  t o  t h e  c h a r g e  and  
- - - 

I--_ " 

t h e  e v i d e n c e .  I n  d o i n g  t h a t  i n  t h i s  case p o s s e s s i o n  i s  e q u a l l y  
- -  

i n v o l v e d  s i n c e  t h e r e  was n o  d e l i v e r y  w i t h o u t  h e r  f l e e t i n g  

p o s s e s s i o n  s i n c e  s h e  was n o t  a p a r t y ,  a c c o r d i n g  t o  t h e  e v i d e n c e ,  

t o  a n y  o f  t h e  p r i o r  a r r a n g e m e n t s  c o n c e r n i n g  t h e  d e l i v e r y .  

R e s p o n d e n t  b e l i e v e s  t h a t  p o s s e s s i o n  p r o p e r l y  b e l o n g s  u n d e r  

c a t e g o r y  o n e  a s  a n e c e s s a r i l y  c o n c l u d e d  lesser  o f f e n s e ,  b u t  i f  
- 

t h i s  C o u r t  s h o u l d  d i s a g r e e  and b e l i e v e  t h a t  it is o n l y  s o m e t i m e s  
- -  --- - - - - - - .-- \ 

i n v o l v e d ,  i t  was s t i l l  correct  f o r  t h e  D i s t r i c t  C o u r t  o f  Appea l  
- -  - _  _ ..̂I--- - - - _----- 

t o  r e v e r s e  and  remand f o r  a new t r i a l  i n  t h i s  case b e c a u s e  it was 
.- .- __-- -_-- - --._ -- --I__ 

a p e r m i s s i v e  l e s s e r  o f f e n s e  u n d e r  t h e  f a c t s .  S i n c e  d e l i v e r y  by - .- -- 

i t s  terms i n c l u d e s  t h e  t r a n s f e r ,  it n e c e s s a r i l y  p r o v i d e s  t h e  

a l l e g a t a  o f  p o s s e s s i o n  i n  a n  i n f o r m a t i o n  o r  i n d i c t m e n t  c h a r g i n g  

d e l i v e r y .  Thus ,  t h e  f o u n d a t i o n  f o r  f i n d i n g  a c a t e g o r y  two, or  

p e r m i s s  i v e  lesser  o f f e n s e ,  e x i s t s  i n  t h i s  c a s e .  However, r e spon-  
--------- 

d e n t  m a i n t a i n s  t h a t  p o s s e s s i o n  i s  a l w a y s  i n v o l v e d  a n d  i s  a 
- -- Y 

n e c e s s a r i l y  i n c l u d e d  o£-£-ense when d e l i v e r y  i s  c h a r g e d .  U n d e r  
/- 

e i t h e r  v iew,  t h e  d i s t r i c t  c o u r t  d e c i s i o n  was c o r r e c t ,  a n d  s h o u l d  

b e  app roved .  



CONCLUSION 

W h e r e f o r e ,  b a s e d  u p o n  t h e  f a c t s  a n d  a u t h o r i t i e s  set  f o r t h  

a b o v e  r e s p o n d e n t  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  e i t h e r  

d i s c h a r g e  j u r i s d i c t i o n  o r  a p p r o v e  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  

C o u r t  o f  A p p e a l .  

R e s p e c t f u l l y  s u b m i t t e d ,  

RICHARD L. JORANDBY 
P u b 1  i c  D e f e n d e r  

LOUIS G.  CARRES 
A s s i s t a n t  P u b l i c  D e f e n d e r  
1 5 t h  J u d i c i a l  C i r c u i t  
9 t h  F l o o r  G o v e r n m e n t a l  C e n t e r  
3 0 1  N o r t h  O l i v e  Avenue  
West Pa lm B e a c h ,  F l o r i d a  3 3 4 0 1  
( 3 0 5 )  820-2150 

C o u n s e l  f o r  R e s p o n d e n t  

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  c o p y  h e r e o f  h a s  b e e n  f u r n i s h e d  

b y  c o u r i e r ,  t o  ALFONSO SALDANA, A s s i s t a n t  A t t o r n e y  G e n e r a l ,  

C o u n s e l  f o r  P e t i t i o n e r ,  E l i s h a  Newton Dimick  B u i l d i n g ,  R o z  204 ,  

111 G e o r g i a  Avenue ,  West Pa lm B e a c h ,  FL 3 3 4 0 1 ,  t h i s  0 2 7 g a y  o f  

O c t o b e r ,  1 9 8 7 .  

Y&,/*/&- 
LOUIS G. CARRES 
A s s i s t a n t  P u b l i c  D e f e n d e r  


