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RESPONSIVE ARGUMENT 

The State and the Honorable N i c k  Navarro, Sheriff of 

Broward County, Florida have not argued and there appear to 

concede certain of the arguments raised by Appellant and 

your Amicus Curiae. 

The State and Sheriff Navarro, do argue, inter alia, that 

there is an ongoing "war" against drugs which requires drastic 

action. 

This "war" was ''declared" unilaterally by President Ronald 

Reagan on October 14, 1982 when the President gave a speech at 

the United States Department of Justice declaring [in Sheriff 

Navarro's opinion] ''a w a r  on drugs and pledging an unshakeable 

committment 

[P. 4-Amicus Brief of the Hon. Nick Navarro, Sheriff of Broward 

County, Florida] 

to do what is necessary to end the drug  menace". 

DOES THE "WAR" ON DRUGS PERMIT 
PRETEXTUAL POLICE STOPS 

This question must be answered in the negative. 

ment advanced by Sheriff Navarro and, to some degree the State 

of Florida, focuses on (1) their attempts to participate in this 

''war" and, (2) 

need to protect the safety of families and children (sic) w h o  

''have unwittingly placed themselves in the potentially hazardous 

environment aboard certain commercial buses". Sheriff Navarro 

argues and the State endorses his position, that this "potentially 

hazardous environment aboard certain commercial buses ["to families 

and children] and the declaration of "war" by our President demands 

the attention and action of the Sheriff. pp. 4-5-Amicus Curiae 

Brief of Hon. Nick Navarro. But  see:  U.S. vs. HultFen, - 713 F. 2d 

79, 86 (5th Cir, 1 9 8 3 ) ,  U.S. vs. Bonitz, 826 F.2d 954 (10th Cir. 1 9 8 7 ) .  

The argu- 

[in the view of Sheriff Navarro], the compelling 

- 

- 
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Thus, law enforcement personnel in Broward and P a l m  Beach 

Counties have been assigned to achieve these ends. 

In pursuance of their ends, B r o w a r d  and Palm Beach Counties 

and certain inclusive municipal subdivisions, have utilized the 

pretext of "an ongoing investigation" to board commercial inter- 

s t a t e  buses to obtain evidence of passenger activities which 

may be criminal in nature. T o  buttress this p o i n t ,  Sheriff 

Navarro in his brief indicates that [although this is not part 

of the record], the efforts of Palm Beach and Broward County 

have uncovered cocaine, marijuana and firearms, thus displaying 

that the end results are impressive and thus justifiable. 

The arguments advanced by the State and S h e r i f f  Navarro 

on the two additional points involved in their briefs as seen by 

your Amicus Curiae as: 

(1) The end results of the questioned police activities 

[not shown in the record] should j u s t i f y  the means utilized to 

obtain those results; and 

(2) Since buses are commercial transportation which for- 

seeably carry families and children, there should be no require- 

ment of probable cause, or a warrant to initiate the inspection of 

passengers since the buses are commercial buses and subject to 

"regulation". 

Your Amicus Curiae does not believe either of these points 

are germaine to t h e  issue before this Court in Bostick. 

In any event, it is certainly true as the S t a t e  and Sheriff 

Navarro point out, that Courts have sometimes sanctioned warrantless 

searches of commercial premises in certain industries subject to 
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long s t and ing  governmental o v e r s i g h t .  See: N e w  York vs .  Burger,  

1 0 7  S .  C t .  2636  ( 1 9 8 7 )  [ j unkya rds ] ;  Donovan v s .  Dewey, 101 S. Ct. 

2534, (1981) [mining];  United States  vs .  B i s w e l l ,  92  S .  C t .  1593 

( 1 9 7 2 )  [ f i r e a r m s ] ;  Colonade Ca te r ing  Corp. vs. United States ,  90  

S .  C t .  774  ( 1 9 7 0 )  [ a l c o h o l i c  beverages] .  

But, as t h e  State  and S h e r i f f  Navarro over look ,  i n  each and 

every of this type  i n s t a n c e s ,  an ac t  o f  Congress e x p r e s s l y  

au tho r i zed  t h e  t e r m s  and c o n d i t i o n s  of sea rches  on srsecif ied 

premises. 

The r a t i o n a l e  for no t  r e q u i r i n g  a warran t  in such r egu la t ed  

s i t u a t i o n s  i s  t h a t  a s t a t u t o r y  i n s p e c t i o n  program i n  t e r m s  of 

t h e  i n i t i a l  f i n d i n g s  of need and t h e  c e r t a i n t y  and r e g u l a r i t y  of  

i t s  a p p l i c a t i o n ,  provides  a c o n s t i t u t i o n a l l y  adequate  s u b s t i t u t e  

for a warran t .  a I n  t h a t  way, t h e r e  i s  assurance  t h a t  t h e  i n d i v i d u a l ' s  p r ivacy  

i n t e r e s t  and t h e  Government's i n t e r e s t  i n  l a w  enforcement are pro- 

p e r l y  balanced. See: Marshall  vs .  B a r l o w ' s ,  I n c . ,  98  s. C t .  1 8 1 6  

(1978) .  ["The reasonableness  of  a w a r r a n t l e s s  s ea rch  ... w i l l  depend 

upon t h e  s p e c i f i c  enforcement needs and pr ivacy  guarantees  -- of each 

S t a t u t e . " ]  Thus, t h e  enab l ing  -~ s t a t u t e  c o n t r o l s  i n  such cases. 

The on ly  a u t h o r i t y  advanced by t h e  S t a t e  of  F l o r i d a  and 

S h e r i f f  Navarro for t h e  un inv i t ed  p o l i c e  i n t r u s i o n  on t h e s e  buses  

is t h e  "Dec la ra t ion  of War'' Sheriff Navarro c la ims  w a s  dec l a red  

u n i l a t e r a l l y  by P r e s i d e n t  Ronald Reagan on October 1 4 ,  1982 , in  a 

speech a t  t h e  United States Department o f  J u s t i c e .  Apparently 

S h e r i f f  Navarro and t h e  police o f f i c i a l s  a t  Broward and P a l m  Beach 

County r e l y  upon t h e i r  "unshakeable committment t o  do what i s  

necessary  t o  end t h e  drug menace" [P. 4-Amicus Brief  of  S h e r i f f  

Navarro] as  reason  f o r  d e p a r t u r e  from s e t t l e d  Fourth and F i f t h  
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t h e  ques t ion ing  of bus passengers  wi thout  a warran t  and which t h e  

S h e r i f f  and t h e  S t a t e  urge r e p r e s e n t s  an except ion  t o  t h e  Four th  0 
Amendment t h a t  t h e  c o u r t s  should honor. W e  are unable  t o  ag ree  

wi th  t h i s  p o s i t i o n .  

The Warrant Clause of t h e  Fourth Amendment p r o t e c t s  commercial 

zones as  w e l l  as p r i v a t e  zones. To hold o the rwise  would b e l i e  t h e  

o r i g i n  of t h a t  Amendment. The Supreme Court  has  analyzed t h e  h i s -  

t o r i c a l  underpinnings af t h e  Fourth Amendment's application t o  

commercial premises  i n  Marshal l  vs .  Barlow's, I n c . ,  98  S.  C t .  1 8 1 6  

( 1 9 7 8 ) .  

Amendment requirements .  

The State  and S h e r i f f  Navarro appear  t o  a rgue ,  t h a t  even 

wi thout  probable  cuase s u f f i c i e n t  t o  o b t a i n  a warran t  o r  e x p l i c i t  

s t a t u t o r y  a u t h o r i z a t i o n  f o r  t h e i r  s ea rches ,  t h e  g r a v i t y  of t h e  

s i t u a t i o n  i n  and of i t s e l f ,  [as  seen by them], s e r v e s  as a sub- 

s t i t u t e  f o r  a warran t .  

The Supreme Cour t ,  i n  cons t ru ing  t h e  Four th  Amendment has 

always and wi thout  excep t ion  d i sag reed  w i t h  t h e  l o g i c  advanced 

by t h e  S ta t e  and S h e r i f f  Navarro. 

S h e r i f f  Navarro [and t h e  State] u r g e s  that warrantless in -  

s p e c t i o n s  of "commercial buses" [p. 4,S-Brief of  S h e r i f f  Navarro] 

are reasonable  w i t h i n  t h e  meaning of t h e  Four th  Amendment. Among 

o t h e r  t h i n g s ,  he relies on t h e  " t o t a l i t y  of cond i t ions"  t o  a u t h o r i z e  

"An important  forerunner  of  t h e  f i r s t  1 0  
Amendments t o  t h e  United S t a t e s  Cons t i tu -  
t i o n ,  t h e  V i r g i n i a  B i l l  of R igh t s ,  speci- 
f i c a l l y  opposed ' 'general  w a r r a n t s ,  whereby 
an officer or messenger may be commanded 
t o  sea rch  suspec ted  p l a c e s  wi thout  evidence 
of a f a c t  committed." The g e n e r a l  warran t  
w a s  a r e c u r r i n g  p o i n t  of con ten t ion  i n  t h e  
Colonies  immediately preceding t h e  Revolut ion.  
The p a r t i c u l a r  o f f e n s i v e n e s s  it engendered 
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was acutely felt by the merchants and 
businessmen whose premises and products 
were inspected for compliance with the 
several parliamentary revenue measures 
that most irritated the colonists. "[Tlhe 
Fourth Amendment's commands grew in large 
measure out of the colonists' experience 
with the writs of assistance. ..[that] 
granted sweeping power to customs officials 
and other agents of the King to search at 
large for  smuggled goods." United Sta tes  
vs. Chadwick, 433 U . S .  1, 7-8, 97 S .  Ct. 
2 4 7 6 ,  2 4 8 1 ,  5 3  I,. E d .  2d 538 (1977). See 
also G. M. Leasing Corp. vs. United States, 
429 U . S .  338,  355,  9 7  S .  Ct. 619, 630,  50 
L. Ed. 2d 530 (1977). Against this back- 
ground, it is untenable that the ban on 
warrantless searches was not intended to 
shield places of business as well as of 
residence." Id. at 1820. 

"These same cases also held that the Fourth 
Amendment prohibition against unreasonable 
searches protects against warrantless intru- 
sions during civil as well as criminal in- 
vestigations. Ibid. The reason is found in 
the "basic purpose of this Amendment. . . [which] 
is to safeguard the privacy and security of 
individuals against arbitrary invasions by 
governmental officials." Cartara, supra, 387 
U . S .  at 528, 87 S. Ct. at 1730. If the govern- 
ment intrudes on a person's property, the pri- 
vacy interest suffers whether the government's 
motivation is to investigate violations of 
criminal laws or breaches of other statutory 
or regulatory standards." 

The Standards or Rules under which the police of Broward and 

Palm Beach County operate in accosting bus passengers do not impose 

any meaningful limitations on their discretion. Their activities 

may be focused or random and are not restricted to particular 

times o r  restricted to areas or items which are in plain view. 

Neither the State or Sheriff Navarro argue that the police could 

not, in a proper case, obtain an - ex parte  warrant, upon Probable cause. 

Nor does the argument that the police authorities can avoid 

Fourth Amendment strictures and operate outside of the perameters 

of the Fourth and Fifth Amendments, by seeking oral consents, 

-5- 
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help them, since the initial, unprovoked intrusion is wrong. 

Thus, most respectfully, the State and Sheriff Navarro 

misapprehend the functions of the Fourth Amendment and the 

requirements for warrantless searches of "commercial buses". 1 J  

The State also feels Art. 1 Sec. 23, Fla. Const., is not 

applicable to the type intrusion involved here. In support of 

this proposition it cites the recent opinion of this Honorable 

Court, State vs. Hume, 12 F1. W. 464 (Sept. 11, 1 9 8 7 ) .  

Hume, supra, involved the admissibility of statements 

transmitted by an electronic eavesdropping device worn by a police 

undercover agent in the defendant's home, and a motion to suppress 

contraband seized immediately after the suspect's arrest. There 

was a warrant issued in State vs. Hume and there appears to be no 

questions concerning a warrantless intrusion of the t ype  sub judice. 

This Court did note that the 1982 Amendment to Art. 1 Sec. 

12, Fla. Const., was intended, in part, to overrule the decision 

of State vs. Sarmiento, 397 So. 2d 643 (Fla. 19811, which had 

disapproved the interception and simultaneous transmission of 

personal conversations within the Defendant's home. This issue is 

not present sub judice. - 

In State vs. Hume, supra, this Honorable Court appears to 

find that United States Supreme Court decisions involving privacy 

rights are made applicable in the State of Florida through Art. 1 

Sec. 12, as amended. If so, the United States Supreme Court 

cases cited by Appellants and your Amicus Curiae, as well as 

Florida precedent, would appear to militate against the arguments 

made by the State and the Honorable N i c k  Navarro in their answer 

brief. 
-6 -  
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I f ,  indeed,  A r t .  1 Sec. 1 2  now i s  a mirror-image o f  t h e  

Fourth Amendment,, t hen  t h e  r e c e n t  Supreme Court  d e c i s i o n  o f  Arizona 

vs .  Hicks,  1 0 7  S .  C t .  1 1 4 9  (1987) ,  would appear  t o  render  t h e  

p o l i c e  conduct below c l e a r l y  v i o l a t i v e  of t h e  Fourth Amendment. 

W e  are not d e a l i n g  wi th  f o r m a l i t i e s  i n  this case. The presence  

of a s e a r c h  warran t  s e r v e s  a h igh  func t ion  i n  American Soc ie ty .  

This  requirement makes ou r  form of government d i f f e r e n t  from 

many o t h e r s .  Absent s a m e  grave emergency, t h e  Fourth Amendment 

has  in t e rposed  a m a g i s t r a t e  between t h e  American c i t i z e n  and t h e  

p o l i c e .  T h i s  w a s  n o t  done t o  s h i e l d  c r i m i n a l s  nor  t o  make any 

p a r t i c u l a r  v e h i c l e  o r  s i t u s  a s a f e  haven for i l l e g a l  a c t i v i t i e s ,  

it w a s  done so t h a t  an o b j e c t i v e  mind might weigh t h e  need t o  

invade t h a t  pr ivacy  i n  o r d e r  t o  en fo rce  t h e  law. 

The r i g h t  o f  pr ivacy  w a s  and i s  deemed too p rec ious  i n  

America t o  e n t r u s t  it s o l e l y  t o  t h e  d i s c r e t i o n  of t h o s e  whose 

job i s  t h e  d e t e c t i o n  of crime and t h e  arrest  of c r i m i n a l s .  

And so t h e  C o n s t i t u t i o n  w a s  amended t o  r e q u i r e  a m a g i s t r a t e  t o  

pas s  on t h e  d e s i r e s  of t h e  p o l i c e ,  be fo re  they  act  wi thout  founded 

susp ic ion  of c r i m i n a l  a c t i v i t y .  We cannot be t r u e  t o  t h a t  con- 

s t i t u t i o n a l  requirement  and excuse t h e  absence of a sea rch  warrant  

wi thout  a showing by t h o s e  who seek exemption from t h e  c o n s t i t u -  

t i o n a l  mandate t h a t  the ex igenc ie s  of t h e  s i t u a t i o n  made t h a t  

course  impera t ive ."  Chime1 vs. C a l i f o r n i a ,  395 U . S .  a t  761, 89  

S.  C t .  a t  2039 (quot ing  McDonald vs .  United States ,  335 U.S. 451, 

455-56, 6 9  S.  C t .  1 9 1 ,  193, 93 L.  Ed. 153 (1948). 

"The p o i n t  of t h e  Four th  Amendment, which 
o f t e n  i s  n o t  grasped by zea lous  o f f i ce r s ,  
i s  no t  t h a t  it den ie s  law enforcement t h e  
suppor t  of t h e  usua l  i n f e r e n c e s  which rea- 
sonable  men draw from evidence.  I ts  pro- 
t e c t i o n  c o n s i s t s  i n  r e q u i r i n g  t h a t  t h o s e  
i n f e r e n c e  be drawn by a n e u t r a l  and detached 
m a g i s t r a t e  i n s t e a d  of be ing  judged by t h e  

-7- 



officer engaged in the often competitive 
enterprise of ferreting out crime." 

Mincey vs. Arizona, 437 U.S. 385, 395, 98 S .  C t .  2408, 2415, 

57 L. Ed. 2d 290 (1978) (quoting Johnson vs. United States, 333 

U.S. 10, 13-14, 6 8  S. Ct. 3 6 7 ,  368 -69 ,  9 2  L. Ed. 436 (1948). 

The question presented to this Honorable Court speaks to one 

of the basic rights of the citizenry. With the utmost respect 

to Sheriff Navarro, the question presented goes far  beyond the  

momentary impetus for the inquiry. Needless to say, the random 

stop of any appreciable number of citizens will produce statistically 

predictable evidence of crime. Such stops, as well as the bus 

s tops  sub judice, will also result in no indication of criminal 

activity by the overwhelming majority of citizens 50 stopped. 

The framers of o u r  Constitution granted various sights to 

the citizenry as a whole, one of which was discussed by the 

Supreme Court in Olmstead vs. United States: 

"The makers of the Constitution undertook 
to secure conditions favorable to the pursuit 
of happiness. They recognized the signi- 
ficance of man's spiritual nature, of his 
feelings and of his intellect. They knew 
that only a part of the pain, pleasure and 
satisfactions of life are to be found in 
material things, They sought to protect 
Americans in their beliefs, their thoughts, 
their emotions and their sensations. They 
conferred, a5 against the government, the 
right to be let alone - the most compre- 
hensive of rights and the right most valued 
by civilized men. To protect that right, 
every unjustifiable intrusion by the govern- 
ment upon the privacy of the individual, what- 
ever the means employed, must be deemed a 
violation of the Fourth Amendment. And the 
use, as evidence in a criminal proceeding, 
of facts ascertained by such intrusion must 
be deemed a violation of the Fifth." Olmstead 
vs. United States, 277 U . S .  438, 478 ( 1 9 2 8 ) .  

-8-  



Here, your Amicus C u r i a e  r e s p e c t f u l l y  s u g g e s t s  t h a t  p o l i c e  

i n i t i a t e d  c o n t a c t  based o n l y  on e m p i r i c a l  e x p e r i e n c e  o r  hunches,  

do n o t  r ise  t o  t h e  l e v e l  of p robab le  c a u s e  o r  founded s u s p i c i o n .  

The conduct  s u b  j u d i c e  shou ld  be found t o  r e q u i r e  s u p p r e s s i o n  of 

any a r t i c l e s  s e i z e d  as a r e s u l t  of such  conduct  o r  any s t a t e m e n t s  

made. 

The Cour t  might a l s o  c o n s i d e r  t h e  impact  of t h e  unusua l  and 

ou t -o f -o rd ina ry  a s p e c t  o f  bus  p a s s e n g e r s  s e e i n g  p o l i c e  " i n  m u f t i "  

board  a bus ,  f o r  no a p p a r e n t  r e a s o n  and b e g i n  t o  q u e s t i o n  passen-  

g e r s .  Most peop le  know pol icemen are armed. Obvious ly ,  t h e  p o l i c e  

are n o t  t h e r e  t o  s o c i a l i z e .  

One submi t s  to a p p a r e n t  a u t h o r i t y  i n  America because  we are 

t a u g h t  t o  do so and w e  f e a r  t h e  consequences o f  r e f u s a l .  The 

founding  f a t h e r s  r ecogn ized  t h i s  compel led acqu i sance  t o  p o l i c e  

a u t h o r i t y  and t h e  Supreme Cour t  r ecogn ized  and d i s c u s s e d  it i n  

supra  Olmstead, s u p r a .  See: S t a t e  vs. C a r r o l l ;  S t a t e  vs. Kerwick, 

F o u r t h  and F i f t h  Amendment p r o t e c t i o n s  shou ld  n o t  be so 

e a s i l y  o v e r r i d d e n  as w a s  done -" s u b  j u d i c e  - and t u r n  merely on t e 

o f t e n  u n a s c e r t a i n a b l e  d i s t i n c t i o n  between "acqu iesance"  and 

" v o l u n t a r y  c o n s e n t " ,  s i n c e  t h e  q u e s t i o n  p r e s e n t e d  would,  i n  and 

of i t s e l f  o b v i a t e  t h e  r i g h t s  gua ran teed  t o  e a c h  of u s  by t h e s e  

u n p a r a l l e d  c o n s t i t u t i o n a l  s a f e g u a r d s .  

R e s p e c t f u l l y ,  t h i s  Cour t  shou ld  d e c l a r e  t h e  p o l i c e  conduct  

below t o  be improper  as  measured a g a i n s t  F o u r t h  and F i f t h  Amendment 

p r o t e c t i o n s  because  t h e  i n i t i a l  p o l i c e  i n t r u s i o n  i s  wrong. 

P o l i c e  shou ld  n o t  be p e r m i t t e d  t o  engaqe i n  g e n e r a l  s e a r c h e s  

of t h e  t y p e  engaged i n  below and t h e n  a v o i d  t h e  c o n s t i t u t i o n a l  

p r o h i b i t i o n  a g a i n s t  such  i n t r u s i o n s  by u t i l i z i n g  "consen t "  as  a 0 
d e f e n s e  t o  t h e  i n t r u s i o n .  
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THE "CONSENT" TO SEARCH A SUITCASE DOES NOT 
INCLUDE THE RIGHT TO OPEN A PACKAGE WITHIN 

THE SUITCASE 

Assuming arquendo, on the fact situation below, that the 

Officers proceeded on an exception to the warrant requirement, 

there was no requirement to open or search any package __ in the 

suitcase. Arizona vs. Hicks, -- 107 S .  Ct. 1149, 1152-53 (1987). 

If the police suspected the closed package -- within the 

suitcase contained contraband, they must then obtain a warrant. 

Arkansas vs. Sanders, - 99 S .  Ct. 2586 (1979), at 2592-93, -I U.S. vs. 

Bonitz, 826 F. 2d 954 (10th Cir. 1987) at 957. [The bag con- 

taining the contraband was "closed" - P. 5 Initial Brief of 

Appellant]. If the police had probable cause to suspect the 

bag contained contraband at that point, they were compelled to 

obtain a warrant from a neutral magistrate to search the "closed 

bag". The search of the "closed bag" being illegal, suppression 

was required. 

CONCLUSION 
I---- 

The initial stop and the resultant search ,elow were offensive 

to 4th and 5th Amend. requirements, requiring -.----I reversal. 

Respectfully submitted: 

Law Office of Joseph S. Paqlino 
Counsel f o r  Amicus Curiae 
88 N. E. 79th Street 
M i a m i ,  Florida 33138 
Telephory: ( 3 0 5 A  758-8017 
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