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PREFACFE

The Petitioners/Aopellees/Plaintiffs helow, PTOFARD T. RACE
and SUZAMNF PACE, will hereinafter be referred to cnllectively as
"PACE". The Pegpnndent/Avpnellant/Defendant helow, NATIONWINFE
MUTUR2TL, FIRPE INSURAMCE 0., will hereinafter he referred to as the
“INSURER"., A1l emphasis is added unless otherwise indicated.
RPeferences to the record on arpeal will be made bv the desiona-
tion "P" with annronriate mnaacination. References to the
separately bhound cony of trial testimonv found helow and taken

from Case No. 83-12408 stvled State v. Thomnson will bhe made the

desianation "TR" with anpronriate paaginatinn,

STATEMENT OF THE CASE AND FACTS

The INSUPRFPR aarees with the statemeant of the case and facts
as outlined by PACE up o that noint in the first paracraph on
nane 3 of PACF'e hrief whero thev etrav from the facts and cita-
tinns to the record to talk ahout conclusions and arqgumentes
reaardinc the merite of the case,

Succinctly stated, RACE was involved in an accident with the
tortfeasor Thomnson an? no one asustained indjuries Aas a result of
that minor immact. (r. 121). It was a "minor fender hender".
(R, 181). The injuries PACE received were as a result of an as-
gault hy Thomnson. That assault took place immediately after +the
minor fender bhender and althouah PACF agoes to areat lenaths to
Aiscuss the nurnose Hehind the Aassault and  the cause of the

assault, the only relevant fact is that the induries orcurred as




A result of the acssault as ~pposed to heina inflicted in the aute

accident,

QUMMARY OF ARGUMENT

The Third District Crurt of Anresals' Aecisinn corvechlw
reversed the summary “udament in favor of RACF and aaainst the
IMSUFREPR. PACE's 1injuries received in the assault were not
covered under the uninsured motorist provisions of the nnlicy
issued to RACE hy +the IMSURFP hacause the minor impact caused hy
Thomnson'e uninsured vehicle caused no mersonal inijuries. The
personal iniuries of RACE were caused directly hv the intentional
assault of Thomnson, The cases clearly hold and the statute and
the INSUPER's policv »nrovide that for inijuries *o he comrnensabhle
under the uninsured motnrist portion of the »nolicy they must
"arise out of the use, maintenances, and operatinn of an uninsured

motor vehicle," The inten+tional tortfeasor, Thomnson, did drive

an uninsvred motor vehicle, however, at the time he asgaulted
PACE, he was nnot in hie uninsured mntar vehicle, the uninsured
motor vahicle was not an instrument of the assault, and the in-
surance or lack of insurance on Thompson'as vehicle was as
relevant and material to PACF'e induries as was Thomnson's lack
of life insurance.!

PACF. has abandnned the issue Thavino to do with collateral

astorpel and res Sudicata in his brief and it will not bhe araued

1. The IMSUPRFEP adonte as jits own the cocent armument presented in
the hrief of the Amicus Alletate,




APGUMENT

TEFE THTRPD DRISTRICT COURT OF APPFALS COPRECTLY
HYELD 2 p MATTER OF LAYW THAT THE INSUREP DID
NOT PROVIDR UNIMNSUPRFD MATOPTST RENEFFITS TO
PACF FOP THE TNJUPIFES HFE PECRIVED IN THF IN-
TENTTONAT, ACCRIUTT PY THOMPEOMN,

The IMSUPFR's nolicy issued to PACE provides in mertinent

nart as follrwe with reaernsact £n uninsured motorist coverace:

"IInder this coverace, we will vay hodily in-
iury damacees that vou nr vour leaal repre-
cantative are laaally entitled tn recover from
te nwner or Ariver of an uninsured or under
insured mntor vehicle. Damarmas must resnlt
from an accident Aarisinag ocut of the ownershi»,
maintenance, nr use of the uninesured or under
insured vohicle,

The coveraage lanauaace contained in tha nolicv ahove 1is
deaccrintive of the larauace and intent of the Florida Teaislature
as deccribed in Fla. Statute Sec. 527,727 veaardina uninsured
motorist coveraae,

This is a eimnle cace of ascault which neocurred followina A
minor traffic accident in which no indiuries

vore sustained as a result of the impact from the traffic acci-

dent itself, In Florida Farm RPurensu v, Schaffer, 2901 ©0.24 216,

218 (Fla. 4th DCA 19820), +he Fnurth DRistrict Court of Anneals
Meld as follows with rearect to a claim againet the 1iabhility in-
surer for an intentional assePult,
"CAY cririnal acsanlt is net +the ususl risk
anticirated under an automohile volicy and® far

coverace to anrlv thera must be a ghowina that
the automehile itself wan used in sorme manner




to cause or produce the indury.,”

In Schaffer the Fourth District stated that the indury "was
not caused by the automohile but hy the aun shot,” Tn the in-
atant case the iniurv was not caused bv the use of the vehicle,
the oneration of the vehicle, or the maintenance of the vehicle,
it was caused hv the fists of ite AdAriver, Mr, Thomnrscon. TFf
Thompson carried liability insvrance, there could he no claim un-
der the liahilitv nortion of his policv and there should be no
claim for this assault under the uninsured motnrist portion of
PACT's policy for the same assault. As this Court stated in Dew-

berry v. Auto Owners Ins, Co., 363 9,24 1077, 1081 (Fla. 1°72):

"The statute [the Urninsured Motorist Statute,
Florida Statute Section 627.7271, was onlyv in-
tended tn allow the insured the same recoverv
which would have heen available to Mim had the
tortfeasor hesn insured to the same extent as
the insured himself. [Citations omitteAdl, It
could not have heen intended to nlace the in-
sured who was inijured by an under insured
motorist in a bhetter nosition than one who is
harmed by a motorist havina the same irsurance
as the insured.,”

The nrimarv case relied vurnon hy PACT as conflicting with the

inctant case is +the case of "overnment FEmnloveecs TInsurance Come-

panv v. Novack, 453 S0.2A3 1116 (Fla. 192984) which invnlved PIP

benefits and not uninsured motorist benefits. Novack is Aistin-
auishable an the hasis that 1t Adoes avnnly to PIP henefits as on-—
rosed to uninsured motorist henefits. The INSURFP also belierves
that Nowvack at the verv least should have its holdira limited to

the PIP arena, and if Movack should he re-examined it should he




only for the limited purvose of admittino that it was wrona when
it was decicded and should he receded from and aiven a decent
burial. As Justice Fhrlich in his cnaent Aissent stated:

"Whether Mrs, Novack wag stardino nutside of

the caAr or was seated in the car when shot

makes no difference. The uese of the car was

not involved in the act of violence and® that

is the Adisnositive element in order to hrino

inte nlav one's entitlement to PIP under the

policv of irsurance.”

Justice Fhrlich was correct in Mavack, he is still correct,

and Novack should be receded from by this Court,

The INSURFP would he less than candid with the Court if it

did not state that the case of Halpin v. Hildebrand, 493 S0.2d 75

(Fla. 4th DCA 1986) aprears on its face to conflict with the in-
stant decision althouch same was distinouished below bhv the Third
District Court of Anreals, Whereas the Halnin case could he dis-
cussed and distinauished, the INSUPFR nrefere to noint out that
it is eimply wrona in its analvsis and holdina that an uninsured
motorist carrier should be responsibhle for an intentional as-
sault. Probably the mnst hlarina fallacy of the case is the fact
that the court tries tn rationalize it's ovninion hyv "viewina" the
case from the standpoint of the indjured victim and findina it to
be a "accident” as to the injured victim, This reationalization
misses the point., The innccent tort vietim is alwavs djust as in-
jured whether he is iniured by a neagliaent tort feasor or an in-
tentional tort feasor.

As pointed out by Judae Cowart in Northern Insurance Companv

of New York v. Hamnton, 510 S0.2d 649 (Fla. 5th DCA 109R87)




"Podily indjuries arisina from an intentional
aqun shot are not caused hv an accident arisina
out of the ownershin, maintenance, or use of a
motor vehicle, whether the shooter or the vie-
tim wae occunyinag a motor vehicle hefore or at
the time of the shooting, and notwithstandina
that the shooting may have resulted from ill
will that arcse nut of some incident involvinag
the use of the rotnr vehicle.,”

Mampton ie nrobhahlv the closest farctual scenario to the in-
stant case. In Hampton, Rruce was insured for uninsured mntoriet
benefite throuch Northern Insurance Comnany. Pruce was drivina
the novered vehicle at a time when Anderson, an uninsured
motorist, cut him nff, Rruce made an ohscene aesture toward An-
dergson and at a stop liacht, Rruce exited his vehinle, hlocked
Anderzon's vehicle, apnroached Anderson's vehicle on font,
alapned the windshield ard made a threat at Anderson. Anderson
seated 1in his vehicle chot Rruce Jdead. Pruce's personal repre-
sentative made a claim for uninsured motorist bhenefits and the
Fifth District Cnurt of Appeals held:

"In this case the Aeath of Rruce did not arise
out of the ownercehin, maintenance, or use of
Anderenn's uninsured motor vehicle.,"

Another decision from the Fifth Districrt Court ~f Apreals in

Plemina v. Hill, 501 €n.?22 715 (Fla, 5th DCA 1987) is also en-

lightenino with respect tn this issue. The Flemina case invnlved
an individual who was enraaged over the refusal of another Ariver
Dunn tn move his car. Fleminag fatally shot Dunn and Dunn's es-—
tate filed a wronaful Aeath action acainst Fleminc and his in-

surers. The Fifth District reversed the trial court's order




which had held +hat NDurn's death had arisen out of the use of A
motaor vehicle,

RPACT alsn reliecs upon the caze of Hernandez v. Pratective

Casualty Ine, Co., 472 So.27 1241 (Fla. 1985), Vernandez is die-

tinguishahle hecause it i= a PIP case the same as Novack and/or
it i eimply wront as was Movack and should he receded from the
same Aac Movack,

PACT alen relices on Allstate Tns, Mo, v, Gillespi, 455 Sn,2¢a

£17 (Fla, 2nd Der 19824),  Gillesri involved »a situntinn where one
Ariver hecams enraced at annther Adriver's manner in which he
Arova his vehinle, Roth wvahirlea were insured and when the one
driver attarckned the other, he was repelled hy a aun shot, In
that cage the Second District held that the iniury was caused
arisina out of the ownership, maintenance, or use of a motor
vehicle. This is simrnly vrona as nointed out in the other cases
and analysis ahove,. Cillesri which has not heen overruled but
has been criticized hv other courts should bhe exnreasly overruled
hv this court.

Trom the gtandnoint of an insurance commanv which was to set
rates and anticirate rieks when writina liahilitv coveraas and
unineured motorist coveraae, the attendant riek of injurv from
criminal attack is incalculahle for inecuranca comranies, Tn-
surance comnanies nse aActuariee who calculate riske on identifi-
abhle verifiable facts surch as ace, mwiles Ariven, areas of the
country, Aand thinas svch as this, From these factz thev can ac-
tuarially rnredict how many accidente will occur and eet ratees ac-

cordinaly., There is ahsolutely no way to nredict or calculate




actnarinlly intentional torte and criminal ass»ults. And there
is no way actuarially tc determine how or whv a court mav find a

criminal assault or intentional tort which "did arise" or did nnt
arise out of the use, maintenance, or oneration of a motor
vehicle. These are simply risks not contemplated bv the insurer
and certainly not contemnlated hy an insured when ne huvs an
Automohile insurance policy. Thev should not he risks which are
coverad by an automohile rolicy and the courts should not extend
the coveraae to so include these risks, From a puhlic relicy
atandpoint Aas well, individuals who encade in criminal conduct
shmauld not he allowed to ineure themeelves and insulate their
notential rersonal  liahilitv for such actions. Tt would nnt

serve as a deterrent to he ahle to foist the liabvility for

criminal assault upen an insurance comnany,

CONCLUSTON

The Trial Court's order unholdina coveraagrs was erronenus and

the Third District Court of Appeals decision reversina the Trial
Court with directions to enter Judament in favor of the TNSUPEP

was ~orrect and should bhe Affirmed.
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