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STATEMENT OF THE CASE 
AND FACTS 

Petitioners/Appellees/Plaintiffs,* RICHARD T .  RACE and SUZANNE 

RACE, h i s  wi fe ,  seek r e v i e w  of t h e  dec is ion  of t h e  Third D i s t r i c t  

Court of Appeal which reversed t h e  Order on P a r t i a l  Summary Judgment 

i n  t h e i r  favor  and remanded with d i r e c t i o n s  t o  e n t e r  a judgment i n  

favor  of Respondent/Appellant/Defendant, NATIONWIDE MUTUAL FIRE I N -  

SURANCE CO. ( A l - 6 ) .  

RICHARD T .  RACE, a U.S .  Secre t  Service Agent, with h i s  wi fe  and 

family,  stopped h i s  automobile, f o r  a t r a f f i c  l i g h t  a t  an i n t e r s e c -  

t i o n  when i t  w a s  s t ruck  from t h e  r e a r  by a c a r  dr iven by Robert E .  

Thompson. 

RACE and Thompson got  out of t h e i r  r e spec t ive  veh ic l e s .  I n  

compliance with $316.062 F la .  S t a t .  (1979)  which mandatorily re- 

qu i r e s  d r i v e r s  a t  t h e  scene of an acc ident  t o  exchange c e r t a i n  in-  

formation, RACE attempted t o  remove h i s  insurance pape r s  from a 

s m a l l  l e a t h e r  bag he  c a r r i e d  and show it t o  Thompson. Thompson 

s a i d  he saw something b i g  and b l ack ,  thought i t  was a gun, and 

based upon a p r i o r  experience,** a s sau l t ed  RACE causing severe 

*The p a r t i e s  w i l l  be r e f e r r e d  t o  as they s tand  before  t h i s  Honorable 
Court and t h e  symbol "A" s i g n i f i e s  P e t i t i o n e r s '  Appendix. 

**The dec is ion  s ta tes  t h a t  Thompson's r e a c t i o n  t o  RACE'S p o s t - c o l l i -  
s ion  conduct was an " inexpl icable  r eac t ion . "  However, Thompson 
explained h i s  behavior by s t a t i n g  t h a t  he  thought t h a t  RACE w a s  
p u l l i n g  out  a gun when i n  r e a l i t y  RACE was p u l l i n g  out  h i s  creden- 
t i a l s  from h i s  black bag. Thompson s a i d  t h a t  h e  saw "something 
b ig  and black and t h a t  a t  t h a t  po in t  I thought he  w a s  going f o r  a 
gun. I j u s t  r e t a l i a t e d  because p r i o r  to--a  while  back a gentleman 
d id  p u l l  a gun on me. It  was a t  a rodeo on Davie ..." (A8) 
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and permanent i n j u r i e s .  

Because Thompson had no automobile insurance,  RACE sought 

personal i n j u r y  p ro tec t ion  ( P I P )  and uninsured (UM) b e n e f i t s  from 

h i s  own i n s u r e r ,  NATIONWIDE. N A T I O N W I D E ' S  po l icy  contained a c l ause  

f o r  P I P  b e n e f i t s  " fo r  acc iden ta l  bodi ly  i n j u r y  of an insured t h a t  

arises out  of t h e  ownership, maintenance o r  use  of a motor veh ic l e .  

Af te r  i n i t i a l l y  denying RACE's claim f o r  P I P  coverage, NATIONWIDE 

s t i p u l a t e d  t h a t  i t  was l i a b l e  f o r  P I P  b e n e f i t s  s i n c e  R A C E ' s  i n j u r i e s  

"arose out  of t h e  maintenance, use  o r  opera t ion  of h i s  motor veh ic l e . "  

' I  

RACE then requested UM b e n e f i t s  under h i s  NATIONWIDE pol icy .  

The pol icy  contained t h e  following UM provis ion:  

Under t h i s  coverage we  w i l l  pay bodi ly  
i n j u r y  damages t h a t  you o r  your l e g a l  
r e p r e s e n t a t i v e  are l e g a l l y  e n t i t l e d  t o  
recover from t h e  owner o r  d r i v e r  of an 
uninsured o r  underinsured motor veh ic l e .  
Damages must r e s u l t  from an acc ident  
a r i s i n g  out  of t h e  ownership, maintenance 
o r  use  of t h e  uninsured o r  underinsured 
veh ic l e .  

Af te r  NATIONWIDE denied h i s  UM claim, RACE f i l e d  a p e t i t i o n  t o  

compel a r b i t r a t i o n  and complaint f o r  damages. 

and counter-claimed f o r  dec la ra to ry  r e l i e f .  

NATIONWIDE answered 

Both s i d e s  moved f o r  

summary judgment. 

The t r i a l  cour t  granted p a r t i a l  summary judgment i n  favor  of 

RACE on two bases:  (1) RACE's  i n j u r i e s  " r e su l t ed  from an acc ident  

a r i s i n g  out  of t h e  ownership, maintenance and use  of t h e  uninsured 

vehicle"  thereby br inging RACE's  i n j u r i e s  wi th in  t h e  scope of UM 

coverage and; ( 2 )  based upon t h e  judgment en tered  i n  t h e  p r i o r  P I P  

l i t i g a t i o n  between RACE and NATIONWIDE t h e  doc t r ine  of c o l l a t e r a l  

es toppel  precluded NATIONWIDE from denying UM b e n e f i t s  t o  RACE. 
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The D i s t r i c t  Court of Appeal ,  Third D i s t r i c t ,  reversed t h e  

Order on P a r t i a l  Summary Judgment i n  favor  of RACE and he ld  t h a t  

t h e  a t t a c k  was no t  an acc ident  a r i s i n g  out  of t h e  ownership, main- 

tenance o r  use  of Thompson's uninsured veh ic l e  and t h e  nexus t e s t  

was no t  s a t i s f i e d .  (Al-6) 

The Di s t r i c t  Court denied RACE'S p e t i t i o n  f o r  rehear ing and 

motion f o r  rehear ing en banc. (A7-19). The dec is ion  appears a t  

Nationwide Mut. F i r e  Ins .  Co. v. Race, 508 So.2d 1276 (Fla .3d DCA 

1987). 
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SUMMARY OF ARGUMENT 

Pet i t ioners  contend tha t  the decision of the Di s t r i c t  Court of 

Appeal, Third D i s t r i c t ,  confl ic ts  w i t h  Government Employees Ins.  Co., 

v. Novak, 453 So.2d 1116 (Fla.  1984); Hernandez v. Protective Cas. 

Ins .  Co., 473 So.2d 1 2 4 1  (Fla.  1985); Halpin v. Hildebrand, 493 So.2d 

75 (Fla.4th DCA 1986); Al l s ta te  Ins.  Co. v. Gillespie,  455 So.2d 617 

(Fla.2d DCA 1984). 

The present decision holds tha t  there was no nexus between the 

attack by Thompson and the use of h i s  uninsured automobile even 

though (1) a t  the time of the assaul t  immediately a f t e r  the accident 

the par t ies  were exchanging information mandatorily required as a 

r e su l t  of the rear  end accident caused by Thompson's uninsured motor 

vehicle;  

leather  bag o r  h i s  attempt t o  pu l l  out h i s  ident i f icat ion papers 

from it as an attempt by RACE t o  pu l l  a gun on him and; (3) RACE and 

Thompson would have never met o r  attempted t o  exchange information 

i f  Thompson's uninsured motor vehicle had not rear  ended R A C E ' s  

( 2 )  Thompson assaulted RACE a f t e r  he mistook RACE's small 

vehicle. 

Novak which i n i t i a l l y  s e t  for th  the nexus t e s t  held tha t  the 

shooting of a driver by an assai lant  a f t e r  the driver had refused 

h i s  request t o  r i de  i n  the vehicle constituted a suf f ic ien t  nexus 

between the use of the mtor v&le and the event causing the f a t a l  

injury for  the reawery of P I P  benefits .  

Hernandez applied the Novak nexus t e s t  and held there was a 

suf f ic ien t  nexus between in jur ies  caused t o  the insured by a 
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p o l i c e  o f f i c e r  during h i s  a r r e s t  f o r  an a l l eged  t r a f f i c  v i o l a t i o n  

and t h e  use  of h i s  automobile i n  order  t o  recover P I P  b e n e f i t s .  

Halpin appl ied  t h e  Novak nexus t e s t  and he ld  t h a t  t h e  opera- 

t i o n  of t h e  i n s u r e d ' s  automobile i n  such a manner a s  t o  c u t  of f  an 

uninsured motor i s t  which i n c i t e d  t h e  l a t t e r  t o  a t t a c k  t h e  insured 

c o n s t i t u t e d  a s u f f i c i e n t  nexus between t h e  i n s u r e d ' s  automobile 

and t h e  i n j u r y ,  which i s  t h e  c r i t i c a l  f a c t o r ,  i n  order  t o  recover 

UM b e n e f i t s .  

G i l l e s p i e  appl ied  t h e  Novak nexus tes t  and he ld  that  t h e  in -  

s u r e r  had a duty t o  defend i t s  insured a r i s i n g  out  of an argument 

between t h e  insured and another d r i v e r  culminating i n  t h e  insured 

f i r i n g  a gun taken from h i s  glove compartment. 

The c o n f l i c t  between t h e  present  dec is ion  and above c i t e d  

dec is ions  i s  obvious. 
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POINT ON DISCRETIONARY REVIEW 

WHETHER THE D E C I S I O N  OF THE THIRD DISTRICT 
COURT OF APPEAL EXPRESSLY AND DIRECTLY 
CONFLICTS WITH GOVERNMENT EMPLOYEES INS.  
C O . ,  v. NOVAK, 453 So.2d 1116 (FLA. 1984 
HERNANDEZ v. PROTECTIVE CAS. INS.  C O . ,  4 
So.2d 1241 (FLA. 1985) ;  HALPIN V .  HILDE- 
BRAND, 493 So.2d 75 (FLA.4th DCA 1986 1 ;  

) ;  
73 

ALLSTATE INS.  CO.  v. GILLESPIE, 455 So.2d 
617 (FLA.2d DCA 1984 1 

ARGUMENT 

The decision of the Di s t r i c t  Court of Appeal, Third D i s t r i c t ,  

creates express and d i rec t  confl ic t  with the above decisions. 

Thompson's attack, immediately a f t e r  the accident, arose out of the 

ownershin maintenance, o r  use of h i s  uninsured vehicle. Thompson's 

uninsured motor vehicle caused the rear  end accident and h i s  attack 

on RACE arose out of the use of the motor vehicle and the necessary 

exchange of information a f t e r  the accident. 

i s  s a t i s f i ed .  

The Novak nexus t e s t  

Government Employees Ins.  Co. v. Novak, supra involved a s u i t  

t o  recover P I P  benefits  ar is ing out of the death of M s .  Novak who 

was shot i n  her face by a stranger who had pulled her out of her 

car and drove away a f t e r  she refused h i s  request t o  r i de  i n  her 

vehicle. 

of the motor vehicle" does not mean "proximately caused by" but has 

a much broader meaning. A l l  tha t  i s  required i s  some nexus between 

the motor vehicle and the injury.  

This Court held that  the clause "arising out of the use 

This Court a lso said "there was 
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a highly substantial  connection between M s .  Novak's use of the 

motor vehicle and the event causing her f a t a l  injury. Obtaining 

a r ide  i n  o r  possession of the motor vehicle was what motivated 

the deranged Endicott t o  approach and attack the deceased." 

Court a lso said tha t  the automobile does not have t o  be the instru-  

This 

mentality of the injury nor  must the type of conduct which causes 

the injury be foreseeable with the normal use of the vehicle. 

Hernandez v. Protective Cas. Ins.  Co. ,  supra quashed the deci- 

sion of the Di s t r i c t  Court of Appeal and held tha t  the insured was 

en t i t l ed  t o  recover P I P  benefits  for  in jur ies  received from a police- 

man i n  the course of h i s  a r r e s t  for  an alleged t r a f f i c  violat ion as 

a r e su l t  of the use of h i s  automobile. This Court c i ted  Novak and 

said: 

... It was the manner of pe t i t i one r ' s  use of 
h i s  vehicle which prompted the actions causing 
h i s  injury. 
police may have been the d i rec t  cause of injury,  
under the circumstances of t h i s  case i t  was 
not such an intervening event so  as t o  break 
the l ink  between pe t i t i one r ' s  use of the vehicle 
and h i s  resul tant  injury. We find these f ac t s  
suf f ic ien t  t o  support the requis i te  nexus be- 
tween pe t i t i one r ' s  use of h i s  automobile and 
h i s  injury,  thereby allowing him t o  recover 
P . I . P .  benefits .  

While the force exercised by the 

Halpin v. Hildebrand, supra i s  based upon a similar factual 

s i tua t ion .  

inadvertently "cut off" Hildebrand' s vehicle. 

her t o  the gas s t a t ion ,  jumped out of h i s  truck and came a f t e r  her .  

He appeared angry and intoxicated. 

back i n t o  her car .  Hildebrand s ta ted tha t  he hated people who cut 

him off the road and began punching Halpin i n  the face through the 

Halpin changed lanes t o  proceed t o  a gas s ta t ion  and 

Hildebrand followed 

Halpin was frightened and jumped 

open car window. 
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Hildebrand was uninsured. Halpin sued State Farm seeking 

damages for injuries sustained in the incident. 

on the ground that Halpin's injuries were caused by the intentional 

battery of Hildebrand and since liability insurance does not ordi- 

narily cover intentional torts, it was not liable. 

State Farm defended 

The District Court rejected State Farm's argument and said: 

We hold that the factual circumstances 
surrounding Halpin's injuries constituted 
an accident arising out of the use, mainte- 
nance or operation of a motor vehicle and 
the incident was, thus, covered by the unin- 
sured motorist provisions of Halpin's policy. 
Halpin was in the process of operating her 
automobile when she unintentionally impeded 
the progress of another motorist who became 
enraged, followed her into a gas station, 
and, while she was seated in her car, pro- 
ceeded to commit a battery upon her. One 
could not seriously question the nexus 
between Halpin's automobile and the injury, 
and that is the critical factor, as was held 
in Government Employees Insurance Company v. 
Novack. 453 So.2d 1116 (Fla. 1984 ) ,  and in 
Fortune Insurance Co. v. Ferreiro, 458 So.2d 

relied on by the trial court is easily dis- 
) .  The Shaffer case 34 (Fla. 3d DCA 1984 - 

tinguishable as pointed out in Allstate In- 
surance Co. v. Gillespie, 455 So.2d 617 m a .  
2d DCA 1984). Novack, decided long after 
Shaffer, also demonstrates Shaffer's inap- 
plicability to the facts of this case. 

Allstate Ins. Co. v. Gillespie, supra involved an altercation 

between Allstate's insured, Stewart, and Gillespie who approached 

Stewart's vehicle thinking the latter was a disabled motorist even 

though he had cut off Gillespie's vehicle in traffic. An alterca- 

tion ensued. 

door window. 

and then took a revolver from his glove compartment and fired it 

several times and injured Gillespie. 

Gillespie attempted to hit Stewart through an open 

Stewart unsuccessfully attempted to repel the attack 

Stewart said he fired the 
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gun to frighten rather than harm him. 

After Gillespie sued Stewart, Allstate filed a declaratory 

decree action seeking a determination of whether its policy provided 

coverage for the incident. 

"claims for accidents arising out of the ownership, maintenance or 

use, loading or unloading'' of an insured automobile. 

The District Court in holding that there was coverage and All- 

Allstate's policy provided coverage for 

state had a duty to defend said: (1) the incident was "indeed, in- 

exorably tied to Stewart's use of his automobile. Gillespie became 

enraged because of the manner in which Stewart drove his car, which 

precipitated and led to Gillespie's attack on Stewart. 

this is certainly sufficient nexus between the car and the injury."; 

(2) it is well established that for insurance coverage to apply it is 

not necessary that the use of the automobile proximately cause the 

injury but rather that there be a nexus between the automobile and 

the injury citing Novak and; ( 3 )  the inquiry should be whether the 

attack arose out of, or flowed from, the use of the vehicle. 

Surely, 

The present decision conflicts with the above cited decisions. 

Thompson's operation of his uninsured vehicle in such a manner 

as to rear end RACE'S vehicle and his subsequent and immediate 

assault on RACE, after mistakenly believing RACE was pulling a gun 

on him rather than taking his identification papers out of his bag, 

satisfies the Novak nexus test. 

In addition, as this Court stated in Novak, the automobile 

does not have to be an instrumentality of the injury nor must the 

type of conduct which causes the injury be foreseeably identifiable 
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with the normal use of the vehicle. 

CONCLUSION 

Based upon the reasons and authorities set forth above, it is 

respectfully submitted that an express and direct conflict exists 

and this Honorable Court should accept jurisdiction. 

Respectfully submitted, 

EDWARD R. BLUMBERG, ESQ. 
DEUTSCH ti BLUMBERG, P.A. 
Suite 2802, New World Tower 
100 North Biscayne Boulevarc 
Miami, Florida 33132 

and 

JEANNE HEYWARD, ESQ. 
Suite 300,  Roberts Building 
28 West Flagler Street 
Miami, Floirda 33130 
(305)  358-6750 

By : 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing 

was mailed to Michael J. Murphy, E s q . ,  Gaebe and Murphy, 4601 Ponce 

de Leon Blvd., # l o o ,  Coral Gables, Florida 33146,  this drt$day of 

August, 1987.  
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