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SIIMMAPY OF T W  APGIJM??W!' 

The cases c i t e d  by t h e  P e t i t i o n e r s  FFCE p r e s e n t  n o  c o n f l i c t  

w i t h  t h e  i n s t a n t  d e c i s i o n  of t h e  T h i r d  D i s t r i c t  C o u r t  of Apneal. 

Government  Fmplovees  T n s u r a n c e  Co .  v. Novak, 453 So.?d 1116 

( F l a .  1984) :  a n d  H e r n a n d e z  v. P ro tec t ive  C a s u a l t y  Tns. ro. ,  0 7 3  

S0.2d 1 2 4 1  (FLa .  19R5) are  both p e r s o n a l .  i n j u r y  p r o t e c t i o n  (PIP) 

cases, and  a r e  d i s t i n q u i s h a b l e  f rom t h e  i n s t a n t  d e c i s i o n  which i s  

a n  u n i n s u r e d  motoris t  ( T i / V )  b e n e f i t s  case. 

H a l n i n  v.  r-Tildebrand, 493 So.2d 7 5  (F3.a. n t h  DCF 1 9 8 6 )  i s  

d i s t i n q u i s h a b l e  from t h e  i . n s t a n t  d e c i s i o n  b e c a u s e  of t h e  d i f -  

f e r e n t  f a c t s  i n v o l v e d .  Fralpin i n v o l v e d  a n  a s s a u l t  b y  a n  u n i n -  

s u r e d  m o t o r i s t  pe rpe t r a t ed  upon t h e  c l a i m a n t  w h i l e  t h e  c l a i m a n t  

w a s  s t i l l  i n  her vehic le  w h i l e  i n  t h e  i n s t a n t  c a s e ,  t h e  i n j u r y  

occurred o u t s i d e  of a n d  away f r o m  a n y  motor vehicle .  

A 3 . 1 s t a t e  T n s u r a n c e  ro.  v. G i l l e s n i e ,  4 5 5  So.2d 6 1 7  ( F l a .  2nd 

DCA 984)  i s  a d u t v  t o  d e f e n d  case, a n d  has  n o t h i n s  to  do w i t h  a n  

u n i n s u r e d  m o t o r i s t  case. 

S i n c e  t h e  cases c i t e d  by t h e  P e t i t i o n e r s  RACE a r e  d i s t i n -  

q u i s h a b l e  f r o m  t h e  i n s t a n t  d e c i s i o n ,  t h e y  have n o t  e s t ab l i shed  

t h a t  t h i s  c a s e  " e x m - e s s l v  and  direct1.v" c o n f l i c t s  w i t h  d e c i s i o n s  

of t h e  C o u r t  or a n o t h e r  P i s t r i c t  C o u r t  of Anpeal.. A c c o r d i n s l v  

t h i s  C o u r t  shou1.d decl i n e  t o  e x e r c i s e  i t s  d i s c r e t i o n a r y  j u r i s d i c -  

t i o n .  
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l e c k i v e l y  re fe r red  t o  a s  "FACF",  h a v e  n e t i t i o n e d  t h i s  c o u r t  f o r  

d i s c r e t i o n a r y  r e v i e w  of h74TTOW?TDE YTITIJPL FIFE TNSTTRFNCF PO.  v.  

- PACT, ,508 So.2d 1 3 7 6  ( F l a .  3 r d  PcA 19P7), based o n  a c o n f l i c t  he- 

t w e e n  t h a t  d e c i s i o n  a n d  G o v e r n m e n t  Emnloyees  I n s u r a n c e  Po. v. a 
Novak,  453 Fo.2d 1116 ( F l a .  1 9 8 4 ) :  F l e rnandez  v. D r o t e c t i v e  

Casua1.t~ I n s u r a n c e  Co., 473 S0.2d 1341 ( F l a .  1985) ;  Hallpin v. 

H i l d e b r a n d ,  493 So.2d 75 ( F l a .  4 th  DSF. 1986): and A l l s t a t e  I n -  

s u r a n c e  C o .  v .  C i l l e s n i e ,  4 S 5  Fo.2d 6 1 7  ( F l a .  2nd n C A  1984). 

However, n o  s u c h  c o n f l i c t  e x i s t s  and t h e  P e t i t i o n  b r o u q h t  bv RACE 

s h o u l d  be d e n i e d  i n  a11 respects. 

RACF a r u u e s  t h a t  j u r i s d i c t i o n  i s  nroner i n  t h i s  c o u r t  nu r -  

s u a n t  t o  A r t i c l e  V ,  S e c t i o n  3(b) (3), F1.a. C o n s t i t u t i o n ,  which  

p r o v i d e s  a s  f o l l o w s  : 

J u r i s d i c t i o n - - T h e  Supreme C o u r t :  

(3)Wiv r e v i e w  any d e c i s i o n  of a D i s t r i c t  C o u r t  
of Anneal. t h a t . .  . e x p r e s s l y  - a n d  d i r e c t l v  c o n -  
f l i c t s  w i t h  a d e c i s i o n  of a n o t h e r  P i s t r  i c t  
C o u r t  of AnDeal or of t he  Sum-eme C o u r t  on t h e  
s a m e  q u e s t i o n  of law. [emphasis s u p p l i e d 2  1 
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As w i l l .  he ar-crued b e l o w ,  n o n e  of t h e  cases  c i t e d  by RACE 

p r e s e n t  a n y  e x p r e s s  and  d i r e c t  c o n f l i c t  w i t h  t h e  i n s t a n t  deci-  

s i o n .  

The i n s t a n t  d e c i s i o n  h e l d  t h a t  a n e r s o n  w h o  was  a s s a u l t e d  

o u t s i d e  h i s  v e h i c l e  hv a n  i n d i v i d u a l  a l s o  o u t s i d e  h i s  v e h i c l e  was 

n o t  e n t i t l e d  t o  u n i n s u r e d  motor i s t  b e n e f i t s .  The T h i r d  D i s t r i c t  

C o u r t  o f  Anneal. r e a s o n e d  t h a t  there  w a s  n o  nexus  be tween  t h e  i n -  

j u r y  s u f f e r e d  a n d  t h e  c l a i m a n t ' s  m o t o r  v e h i c l e  and a c c o r d i n a l v ,  

h i s  i n j u r y  d i d  n o t  " a r i s e  o u t  of t h e  o w n e r s h i n ,  m a i n t e n a n c e  or 

u s e  of c a n ]  u n i n s u r e d  or u n d e r i n s u r e d  v e h i c l e "  so a s  t o  tr isser 

u n i n s u r e d  motor i s t  b e n e f i t s .  See Na t ionwide  Mutual  Fire I n s .  (70. 

v. Face, s u p r a ,  500 So.3d a t  1 3 7 8 ,  1 2 7 9 ,  c i t i n a  and d i s t i n q u i s h -  

i n a  G o v e r n m e n t  E m n l o v e e s  T n s u r a n c e  Somnanv v. Movak. 453 So. 2d 

1116 ( F l a .  1984).  

PACF i s  t h e r e f o r e  m i s t a k e n  i n  a r q u i n q  a c o n f l i c t  be tween t h e  

i n s t a n t  case and Novak b e c a u s e  t h e  Thircf D i s t r i c t  C o u r t  of Fn- 

n e a l s  e x p r e s s l y  d i s t i n a u i s h e d  t h i s  case  from rlovak. C o n f l i c t  

j u r i s d i c t i o n  b a s e d  on Ar t i c l e  V S e c t i o n  3(h) (3) must  be b a s e d  o n  

a n  e x p r e s s  and d i r e c t  c o n f l i c t  on t h e  s a m e  p o i n t  of l aw,  or e l se  

j u r i s d i c t i o n  i n  t h e  Sulnreme C o u r t  w i l l .  n o t  l i e .  See F e i n a  v. 

M e t r o p o l i t a n  Dade Countv ,  304 So.3d 101 ( F l a .  1974)  ( n o  c o n f l i c t  

p r e s e n t e d  be tween c i t e d  d e c i s i o n s  of t h e  T h i r d  D i s t r i c t  C o u r t  of 

.................... 
1. p e t i t i o n e r s  a l s o  ~ r e m i s e  i u r i s d i c t i o n  o n  R u l e  
9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i v )  which n r o v i d e s  a s  f o l l o w s :  " t h e  d i s c r e t i o n a r v  
j u r i s d i c t i o n  of t h e  Supreme C o u r t  mav be s o u q h t  t o  r e v i e w  deci-  
s i o n s  of d i s t r i c t  c o u r t s  of a p p e a l  t h a t  e x p r e s s l y  a n d  d i r e c t l v  
c o n f l i c t  w i t h  a d e c i s i o n  of a n o t h e r  d i s t r i c t  c o u r t  of a p p e a l  or 
of t h e  Supreme C o u r t  o n  t h e  same a u e s t i o n  of law."  
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AnDeal, o n e  of which i n v o l v e d  a b u s  d r i v e r ' s  a s s a u l t  o n  a pas- 

s e n a e r  o u t s i d e  of t h e  b u s ;  and  t h e  o t h e r  i n v o l v i n q  a b u s  d r i v e r ' s  

a s s a u l t  on t h e  o c c u p a n t s  of a n  a u t o m o b i l e ) .  

I n  a d d i t i o n ,  r e q a r d l e s s  of t h e  lanquacle  used  by t h e  T h i r d  

D i s t r i c t  C o u r t  of Anpea l s  t o  d i s t i n q u i s h  vovak,  t h e  i n s t a n t  d e c i -  

s i o n  must  he d i s t i n a u i s h e d  on i t s  m e r i t s .  Wovak i n t e r p r e t e d  a 

n e r s o n a l  i n j u r v  p r o t e c t i o n  (PTP) pol i c y ;  t h i s  case i n t e r p r e t s  

u n i n s u r e d  motor i s t  ( t T / M )  b e n e f i t s .  The l a w  i n  F l o r i d a  i s  t h a t  a 

P I P  a n a l y s i s  i s  a u a l i t a t i v e l v  d i f f e r e n t  from a r J / M  a n a l y s i s ,  and 

a c l a i m a n t  m a y  be e n t i t l e d  t o  PIP h u t  n o t  e n t i t l e d  t o  l J / M  for i n -  

j u r i e s  s u s t a i n e d  i 

A l l s t a t e  I n s .  C o . ,  

sho t  i n  h i s  v e h i c l e  

q e t e d  by a qunman) , 

n o n e  p a r t i c u l a r  o c c u r r e n c e .  Fee T u e r k  v .  

469 So.2d 815 ( F l a ,  3 r d  DCA 1985) ( i n s u r e d  

w 3 i c h  w a s  m i s t a k e n  f o r  a s i m i l a r  v e h i c l e  t a r -  

rev ,  d e n i e d ,  482 so.2~1 3 4 7  ( F l a .  1986) ;  Pena - 
4 6 3  r.o.2d 1 2 5 6  ( F l a .  3rd DCA 1985)  Pet. for v ,  A l 1 . s t a t e  I n s .  Co., - 

r e v .  d e n i e d  476  So.3d 6 7 3  ( F l a .  1 9 8 5 )  ( i n s u r e d  c-3;: d r i v e r  as- - 
s a u l t e d  b y  qunman i n s i d e  cab - h e l d  e n t i t l e d  t o  P I P  b e n e f i t s  b u t  

n o t  t o  I J / M  b e n e f i t s ) ,  S i n c e  Movak i s  a a u a l i t a t i v e l v  d i f f e r e n t  

2. Al thouqh t h e  r e c e n t  cases d e c i d i n c r  I J / b f l  b e n e f i t s  c i t e  Movak, 
t h e  h o l d i n q s  i n  s e v e r a l  F l o r i d a  cases i n d i c a t e  t h a t  t h e  t e s t  of 
w h a t  i n j u r v  "a r i ses  o u t  of t h e  o w n e r s h i p ,  m a i n t e n a n c e  or u s e "  of 
a n  a u t o m o b i l e  i s  s t r i c t e r  for  IJ/M b e n e f i t s  t h a n  it i s  for PTP 
b e n e f i t s .  Wovak b r o a d l v  h o l d s  t h a t  f o r  P I P  e n t i t l e m e n t ,  a 
c l a i m a n t  need  o n l y  show some "nexus"  be tween  t h e  u s e ,  o w n e r s h i p  
or m a i n t e n a n c e  of  a motor v e h i c l e  a n d  t h e  i n j u r v ,  U n i n s u r e d  
mo to r i s t  cases  on t h e  o t h e r  hand r e n u i r e  t h a t  t h e  i n j u r y  o c c u r  
w h i l e  t h e  c l a i m a n t  i s  e i ther  i n s i d e  h i s  o r  h e r  own v e h i c l e ,  o r  
a l t e r n a t i v e l v ,  o u t s i d e  the  veh ic l e  b u t  i n j u r e d  i n  s u c h  a way t h a t  
t h e  i n j u r v  i s  enhanced  by t h e  u n i n s u r e d  v e h i c l e ,  C o m p a r e  P a l n i n  
v ,  H i l d e b r a n d ,  A93 S0.2d 75 ( F l a .  4 t h  DCA 19R6) ( c l a i m a n t  a s -  
s a u l t e d  w h i l e  i n s i d e  her vehic le  hy a n  enracred u n i n s u r e d  motor i s t  
whom s h e  had " c u t  o f f "  i n  t r a f f i c ) :  and F o r t u n e  I n s u r a n c e  Companv 
v ,  F e r r i e r o ,  458 '2o.2d 834 ( F l a .  3 r d  DCA 1984) ( c l a i m a n t  w h i l e  a 
p a s s e n q e r  i n  h i s  emplover 's  t r u c k  shot  by u n i n s u r e d  motoris t  an- 
p a r e n t l y  a l t empt inc r  t o  force t r u c k  o f f  t h e  r o a d )  : w i t h  1 , e a t h e r b v  
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h o l d i n q  from t h e  d e c i s i o n  b e l o w ,  t h e r e  c a n  be no  c o n f l i c t  be tween  

these  cases so as t o  i n v o k e  t h e  j u r i s d i c t i o n  of t h i s  C o u r t .  

L i k e w i s e ,  t he re  i s  n o  c o n f l i c t  w i t h  Mernandez v. P r o t e c t i v e  

C a s u a l t v  Tns. C o . ,  suDra ,  473 So.2d 1 2 4 1  ( F l a .  1 9 8 5 ) .  Hernan- 

d e z ,  too,  was a P I P  case and t h u s  must  be d i s t i n s u i s h e d  f r o m  t h e  

I J / / M  d e c i s i o n  h e r e i n .  F u r t h e r m o r e ,  t h i s  c o u r t  e x p r e s s l y  l i m i t e d  

i t s  h o l d i n q  t o  t h e  c o n t e x t  of  a PJP c l a i m  w i t h  t h e  f o l l o w i n q  

l a n q u a s e  : 

"We e m p h a s i z e  t h a t  t h i s  o p i n i o n  i s  d i r e c t e d  
s o l e l y  t o  t h e  [PT?]  c l a im before u s ,  and no th -  
i n s  h e r e i n  s h a l l  be r e a d  a s  e x p r e s s i n a  a n  
o p i n i o n  a s  t o  a n y  o t h e r  r i q h t s  w h i c h  t h e  
loarties m a y  h a v e  a r i s i n c r  o u t  of t h i s  i n c i d e n t .  

473  So.2d a t  1244.. 

A d d i t i o n a l l y ,  Hernandez  i s  d i s t i n q u i s h a b l e  on  i t s  f ac t s .  I n  

t h a t  case, t h e  i n j u r y  t o o k  n l a c e  w h i l e  t h e  c l a i m a n t  w a s  i n s i d e  

h i s  v e h i c l e .  Were, t h e  c l a i m a n t ,  Face ,  and h i s  a s s a i l a n t ,  w e r e  

both o u t s i d e  t he i r  v e h i c l e s .  T h e r e  is t h u s  no  c o n f l i c t  be tween  

t h e  d e c i s i o n  b e l o w  and t h e  Hernandez  d e c i s i o n .  

I n s u r a n c e  C o .  V .  W i l l o u q h b v ,  315 S O . ? ~  S 5 3  ( F l a .  2nd DCA 1 9 7 5 )  
( u n i n s u r e d  moto r i s t  i n t e n t i o n a l l y  d r o v e  t r u c k  i n t o  t h e  c l a i m a n t ) .  
The i n s t a n t  case d o e s  n o t  c o n f l i c t  w i t h  a n y  of  t h e s e  cases  he- 
c a u s e  h e r e  n e i t h e r  t h e  a s s a i l a n t  n o r  t h e  v i c t i m  w e r e  i n s i d e  a n y  
v e h i c l e .  hJo F l o r i d a  case known t o  t h i s  w r i t e r  a l l o w s  l J / M  b e n e f i t s  
t o  a c l a i m a n t  i n j u r e d  o u t s i d e  of a n d  away  f r o m  h i s  v e h i c l e .  
Rather,  t h e  cases h o l d  t h a t  s u c h  a c l a i m a n t  m a y  n o t  r e c o v e r  IJ/Ful. 
See, F i d e l i t y  & C a s u a l t y  Po. of W.Y. v. Garcia ,  368 So.3d 1313 
(Fla. 3 r d  DCA 1979)  cer t .  - den .  378 So.2d 344 ( F l a .  1 9 7 9 )  ( n o  t J / M  
b e n e f i t s  for a c c i d e n t  v i c t i m  i n j u r e d  o u t s i d e  of her v e h i c l e ) ;  
S t a t e  Farm Mut. Putornobi le  I n s .  SO. v. Yanes,  447 So.2d 945 ( F l a .  
3 r d  PCA 1 9 8 4 )  ( c l a i m a n t  had  a l r e a d y  " a l i q h t e d  f r o m "  h i s  v a n  and 
walked  away f r o m  it; n o  T J / M  b e n e f o t s  a l l o w e d ) :  see also N o r t h e r n  

, 1 3  FLFJ 1 8 3 s  ( F l a .  5 t h  I n s .  Po. of N . Y .  v.  Flampton, 
DCA, 7 / 3 0 / 8 7 )  ( P i l o  I J / Y  b e n e f i t s  w h e r e  s h o o t i n s  d e a t h  t o o k  n l a c e  

w- 

7- - so. 2a - 
o u t s i d e  of  i n s u r e d  v e h i c l e  e v e n  t h o u a h  shot f i r e d  from u n i n s u r e d  0 v e h i c l e ) .  
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A l l s t a t e  J n s u r a n c e  Co. v. G i l l e s p i e ,  s u p r a ,  4 5 5  S o . 2 d  6 1 7  

( F l a ,  2nd DCA 1 9 8 4 )  i s  l i k e w i s e  a case w h i c h  does n o t  a d d r e s s  TT/M 
0 

i s s u e s .  The i s s u e  i n  G i l l e s p i e  w a s  whether  a n  i n s u r e r  had a - d u t y  

- t o  d e f e n d  a D a r t i c u l a r  i n d i v i d u a l  w h o  a l l e q e d l v  f i r e d  a q u n  a t  

t h e  p l a i n t i f f  f o l l o w l n q  a t r a f f i c  a r q u m e n t ,  The i n s t a n t  d e c i s i o n  

has n o t h l n q  t o  do w i t h  a d u t y  t o  d e f e n d .  Moreover, t h e  a s s a i l a n t  

h e r e i n  w a s  u n i n s u r e d ,  n o t  i n s u r e d  by a l i a b i l i t v  p o l i c y  a s  w a s  

t h e  t o r t  feasor i n  G i l l e s p i e .  F i n a l l y ,  G i l l e s D i e  i s  s i l e n t  as t o  

t h e  i s s u e  of i n d e m n i t y  for  t h e  P l a i n t i f f ,  w h i c h  i s  t h e  k e y  i s s u e  

h e r e i n ,  I n  sho r t ,  G i l l e s p i e  i s  t o t a l l v  d i s t i n s u i s h a h l e  f r o m  the  

i n s t a n t  case a n d  p r e s e n t s  n o  c o n f l i c t  h e r e i n .  

H a l n i n  v. P i l d e b r a n d ,  s u p r a ,  493  S o , 2 d  75  (F1.a. 4 t h  DCA 

1 9 8 6 )  i s  t h e  l a s t  case c i t ed  by RACE I n  s u p p o r t  of h i s  c o n f l i c t  

a r q u m e n t .  However, b e c a u s e  t h e  T h i r d  Dis t r ic t  C o u r t  of Apneals 

i n  t h e  d e c i s i o n  b e l o w  e x m  e s s ly  d i s t i n q u i s h e d  T-ral p i n ,  t h e r e  c a n  
9 

be no " d i r e c t  a n d  e x n r e s s  c o n f l i c t "  s u f f i c i e n t  t o  s u p p o r t  i u r i s -  

d i c t i o n  i n  t h i s  c o u r t .  

F u r t h e r m o r e ,  w h i l e  FTalnin w a s  a TJ/M case, it m u s t  be d i s t i n -  

q u i s h e d  o n  i t s  f ac t s .  I n  t h a t  case, t h e  c l a i m a n t  w a s  a s s a u l t e d  

w h i l e  s t i l l .  i n  her  v e h i c l e  by a n  u n i n s u r e d  motorist  who had be- 

come enracred  t h a t  s h e  had " c u t  h i m  off", I n  t h e  i n s t a n t  deci- 

s i o n ,  t h e  i n j u r y  o c c u r r e d  o u t s i d e  of both veh ic l e s ,  a n d  PACF'S 

i n j u r y  w a s  p r o x i m a t e l y  c a u s e d  n o t  by a n y o n e ' s  u s e  of a motor 

v e h i c l e  b u t  r a t h e r  by a separa te  c r i m i n a l  a s s a u 1 . t .  

6 



The cases c i t e d  by FACIE p r e s e n t  

d e c i s i o n .  ~ c c o r d i n q l v ,  j u r i s d i c t i o n  

n o  c o n f l i c t  t o  the i n s t a n t  

b a s e d  on A r t i c l e  V S e c t i o n  

3(b)(3) of t h e  F l o r i d a  C o n s t i t u t i o n  a n d  R u l e  9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i . v ) ,  

Fla. R. Anp. P., ha s  n o t  b e e n  es tab l i shed .  RACE'S P e t i t i o n  for 

D i s c r e t i o n a r y  R e v i e w  s h o u l d  be d e n i e d  i n  a l l  respects. 

GAERE, MURPHY, AND MIJLLEN 
4601 P o n c e  d e  Leon F l v d . ,  # l o 0  
poral  Gables, F l o r i d a  33146  
(305) 5,67-0223 , 
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