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STATEMENT OF THE CASE 
AND FACTS 

Petitioners/Appellees/Plaintiffs,* RICHARD T. RACE and SUZANNE 

RACE, his wife, file this brief on the merits to review the decision 

of the Third District Court of Appeal which reversed the Order on 

Partial Summary Judgment in their favor and remanded with directions 

to enter a judgment in favor of Respondent/Appellant/Defendant, 

NATIONWIDE MUTUAL FIRE INSURANCE COMPANY. 

THE FACTS 

On November 26, 1983 at approximately 10:30 P.M., Richard T. 

Race, a United States Secret Service Agent, his wife and family were 

proceeding east in their vehicle on Griffin Road (R.137,169). Upon 

reaching the intersection of Griffin and Flamingo, Race stopped for 

the traffic light (R.135,136). 

Robert E. Thompson rear-ended Race's vehicle (R.135,137). 

While stopped, a vehicle driven by 

After the impact Race got out of his car in order to look at 

his rear bumper and obtain insurance information from Thompson 

(R.139,170,182,T.99). 

(R.183,185). 

called (R.183). 

tion to call the police (R.183). 

Thompson also immediately got out of his car 

They discussed whether or not the police should be 

Race felt he was under a legal and moral obliga- 

Thompson did not want to call the 

*The parties will b e referred to as they stood in the trial court 
and the symbol "R" signifies record on appeal and "T", transcript 
of testimony. 

- 1 -  



police ( R . 1 4 0 , 1 4 9 ) .  Race wanted t o  leave the cars a t  the point of 

impact and Thompson wanted t o  move the cars ( R . 1 7 2 ) .  

Race t o l d  him he was a federal agent o r  o f f icer  ( R . 1 7 2 ) .  

Thompson then asked him for  some ident i f ica t ion  ( R . 1 7 2 ) .  A t  t h i s  

time both drivers were standing near each other (R.186) .  

Race carried h i s  ident i f ica t ion  papers i n  a male bag ( R . 1 7 0 ) .  

In compliance with 5316.062 Fla. S ta t .  (1979)  which mandatorily 

requires drivers a t  the scene of an accident t o  exchange cer ta in  

information, Race attempted t o  remove h i s  insurance papers from 

h i s  small leather  bag and show i t  t o  Thompson ( R . 1 7 0 , 1 7 1 ) .  As he 

attempted t o  take h i s  insurance papers and ident i f icat ion card out 

of h i s  bag and show i t  t o  Thompson he was struck by him and knocked 

t o  the pavement ( R . 1 7 0 , 1 7 1 , 1 7 4 , 1 8 6 , 1 8 8 , 1 9 0 ;  T . 1 0 0 , 1 0 1 ) .  

When Race attempted t o  stand up from a crouched position Thompson 

h i t  him again ( R . 1 7 5 ) .  Race suffered severe and permanent i n ju r i e s ,  

including broken and shattered teeth,  broken jaw, f racture  of h i s  

r igh t  hand, memory l o s s ,  residual headaches and aggravation of a 

previous back injury (R.154,155,156,159,161-163). 

Thompson admitted he rear-ended Race's car and tha t  a f t e r  the 

accident Race walked back t o  h i s  car and asked him for h i s  dr iver ' s  

l icense and reg is t ra t ion  ( R . 1 5 5 ) .  

(T .155) .  

increase i n  h i s  already steep insurance premiums ( T . 1 5 9 , 1 6 0 ) .  

Thompson d i d  not have h i s  wallet  

He d i d  not want t o  c a l l  the police because of a possible 

Thompson said as he stepped out of h i s  car Race was reaching 

down toward h i s  side (T .155 ,156) .  Thompson said he saw something 

- 2 -  



b ig  and b lack ,  thought i t  was a gun and based upon a p r i o r  experi-  

enceJ: a s sau l t ed  Race causing severe and permanent i n j u r i e s .  Thompson 

s a i d  he never saw t h e  male purse (T.156). 

Both vers ions  of t h e  inc iden t  e s t a b l i s h  t h a t  t h e  e n t i r e  sequence 

of events took p l ace  immediately a f t e r  t h e  accident  and a s  a r e s u l t  

thereof  and while  Race was at tempting t o  obta in  information on Thomp- 

son ' s  r e g i s t r a t i o n  and insurance and t o  show Thompson h i s  i d e n t i f i -  

ca t ion  papers.  

A l l  of these  events a rose  out  of t h e  automobile acc iden t ,  out 

of t h e  maintenance, operat ion and use  of t h e  uninsured v e h i c l e  and 

t h e  process of exchanging d r i v e r  information. Simply s t a t e d ,  Race 

and Thompson would have never met and they would have never attempted 

t o  exchange i d e n t i f i c a t i o n  and insurance information i f  t h e  automobile 

acc ident  had no t  occurred. Race's attempt t o  t ake  these  papers out  of 

h i s  m a l e  purse  and Thompson's mi s in t e rp re t ing  Race's a c t i o n  a rose  out  

of t h e  maintenance, operat ion and use  of t h e  uninsured motor v e h i c l e  

and t h e  attempt t o  comply with 5316.062 F l a .  S t a t .  (1979)  which man- 

d a t o r i l y  r equ i r e s  exchange of d r i v e r  information. The e n t i r e  sequence 

of events which occurred immediately a f t e r  t h e  automobile accident  

and as a r e s u l t  thereof  sa t i s f ies  t h e  nexus t e s t  se t  f o r t h  i n  Govern- 

ment Employees I n s .  Co. v .  Novak, 453 So.2d 1116 ( F l a .  1984) and t h e  

*The dec is ion  s ta tes  t h a t  Thompson's r eac t ion  t o  Race's p o s t - c o l l i -  
s ion  conduct was an " inexpl icable  r eac t ion .  However, Thompson 
explained h i s  behavior by s t a t i n g  t h a t  he thought t h a t  Race w a s  
pu l l i ng  out  a gun when i n  r e a l i t y  Race was pu l l ing  out h i s  creden- 
t i a l s  from h i s  black bag. Thompson s a i d  t h a t  he  saw "something 
b i g  and black and t h a t  a t  t h a t  po in t  I thought h e  was going f o r  a 
gun. I j u s t  r e t a l i a t e d  because p r i o r  to--a  while  back a gentleman 
d id  p u l l  a gun on m e .  It w a s  a t  a rodeo on Davie ..." (T.156,157) 

' I  
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subsequent decisions following and applying Novak. 

Because Thompson had no automobile insurance, Race sought 

personal injury protection (PIP) and uninsured motorist (UM) benefits 

from his own insurer, Nationwide. Nationwide's policy contained a 

clause for PIP benefits "for accidental bodily injury of an insured 

that arises out of the ownership, maintenance or use of a motor 

vehicle." After initially denying Race's claim for PIP coverage, 

Nationwide stipulated that it was liable for PIP benefits since 

Race's injuries "arose out of the maintenance, use or operation of 

his motor vehicle. 1 1  

Race then requested UM benefits under his Nationwide policy. 

The policy contained the following UM provision: 

Under this coverage we will pay bodily 
injury damages that you or your legal 
representative are legally entitled to 
recover from the owner or driver of an 
uninsured or underinsured motor vehicle. 
Damages must result from an accident 
arising out of the ownership, maintenance 
or use of the uninsured or underinsured 
vehicle. 

After Nationwide denied his UM claim, Race filed a petition to 

compel arbitration and complaint for damages. 

and counter-claimed for declaratory relief. 

Nationwide answered 

Both sides moved for 

summary judgment. 

The trial court granted partial summary judgment in favor of 

Race on two bases: (1) Race's injuries "resulted from an accident 

arising out of the ownership, maintenance and use of the uninsured 

vehicle" thereby bringing Race's injuries within the scope of UM 

coverage and; 

litigation between Race and Nationwide the doctrine of collateral 

(2) based upon the judgment entered in the prior PIP 
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estoppel  precluded Nationwide from denying UM b e n e f i t s  t o  Race. 

The D i s t r i c t  Court of Appeal, Third D i s t r i c t ,  reversed t h e  

Order on P a r t i a l  Summary Judgment i n  favor  of Race and he ld  t h a t  

(1) t h e  a t t a c k  was not  an acc ident  a r i s i n g  out  of t h e  ownership, 

maintenance o r  use  of Thompson's uninsured v e h i c l e  and t h e  nexus 

t e s t  w a s  no t  s a t i s f i e d  and; ( 2 )  Nationwide w a s  no t  c o l l a t e r a l l y  

estopped from denying Race UM b e n e f i t s  merely because i t  agreed 

t o  pay Race P I P  b e n e f i t s .  

The D i s t r i c t  Court denied Rade's p e t i t i o n  f o r  rehear ing and 

motion f o r  rehear ing en banc. 

Mut. F i r e  I n s .  Co. v .  Race, 508 So.2d 1276 (Fla .3d DCA 1 9 8 7 ) .  

The dec is ion  appears a t  Nationwide 

- 5 -  



I 
I 
I 
1 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

SU?YMARY OF ARGUMENT 

P l a i n t i f f s  contend that  the decision of the Di s t r i c t  Court of 

Appeal, Third D i s t r i c t ,  confl ic ts  with Government Employees Ins .  Co., 

v. Novak, 453 So.2d 1116 (Fla.  1984); Hernandez v. Protective Cas. 

Ins. Co.,  473 So.2d 1 2 4 1  (Fla.  1985) ;  Halpin v. Hilderbrand, 493 So.2d 

75 (Fla.4th DCA 1986); Al l s ta te  Ins. Co. v. Gil lespie ,  455 So.2d 617 

(Fla.2d DCA 1984) .  

P l a i n t i f f s  submit that  they a re  en t i t l ed  t o  uninsured motorist 's  

benefits  because the in jur ies  arose out of the maintenance, operation 

and use of the uninsured motorist vehicle. The pivotal nexus require- 

ment t e s t  has been sa t i s f i ed .  

P l a i n t i f f s  a lso submit tha t  Nationwide i s  co l la te ra l ly  estopped 

from arguing that  the in jur ies  d i d  not occur as a r e su l t  of the main- 

tenance, operation and use of the vehicle. This i s  based upon the 

s t ipulat ion i n  the p r i o r  lawsuit for  P I P  benefits  where Nationwide 

agreed tha t  P l a i n t i f f s '  in jur ies  arose out of the maintenance, opera- 

t i o n  and use of h i s  vehicle. Well established Florida law supports 

t h i s  argument. 

Inasmuch as t h i s  was a two-car rear-end accident the s t ipulat ion 

tha t  the in jur ies  arose out of the maintenance, operation and use of 

Race's vehicle of necessity a lso includes an admission that  the in- 

j u r i e s  arose out of the maintenance, operation and use of the unin- 

sured vehicle which caused the accident. 

s t ipulat ion includes both vehicles. 

In  t h i s  instance the 

- 6 -  
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POINT ON DISCRETIONARY REVIEW 

WHETHER THE D E C I S I O N  OF THE THIRD DISTRICT 
COURT OF APPEAL EXPRESSLY AND DIRECTLY 
CONFLICTS WITH GOVERNMENT EMPLOYEES INS. 

so.2 \DER ( FLA . 
BRAND, 493 So.2d 75 (FLA- ) ;  

617 (FLA.2d DCA 1984 ) 

C O . ,  v .  NOVAK, 453 So.2d 1116 (FLA. 1984 
HERNANDEZ v .  PROTECTIVE CAS. INS.  C O . ,  4 

ALLSTATE INS.  CO. v .  GILLESPIE, 455 S 0 . 2  

> ;  
73 - 

.d 

ARGUMENT 

P l a i n t i f f s  submit t h a t  t h e  t r i a l  cour t  c o r r e c t l y  he ld  t h a t  he  

w a s  e n t i t l e d  t o  uninsured motor i s t  b e n e f i t s  based upon t h e  5627.727 

F l a .  S t a t . ,  t h e  pol icy  provis ion set  f o r t h  on page 4 and t h e  app l i -  

cab le  F lo r ida  dec is ions .  

§627.727 provides i n  p a r t  as follows: 

(1) No motor v e h i c l e  l i a b i l i t y  insurance 
pol icy  s h a l l  be de l ivered  o r  i s sued  f o r  de- 
l i v e r y  i n  t h i s  s t a t e  with r e spec t  t o  any 
motor v e h i c l e  r e g i s t e r e d  o r  p r i n c i p a l l y  
garaged i n  t h i s  s t a t e  unless  uninsured motor 
veh ic l e  coverage i s  provided t h e r e i n  o r  
supplemental t h e r e t o  f o r  t h e  p ro tec t ion  of 
persons insured thereunder who a r e  l e g a l l y  
e n t i t l e d  t o  recover damages from owners o r  
opera tors  of uninsured motor veh ic l e s  
because of bodi ly  i n j u r y ,  s i ckness ,  o r  
d i sease ,  including dea th ,  r e s u l t i n g  the re -  
from.. . 

P l a i n t i f f s  submit t h a t  t h e  dec is ion  of t h e  D i s t r i c t  Court of 

Appeal ,  Third D i s t r i c t ,  c r e a t e s  express and d i r e c t  c o n f l i c t  w i t h  

t h e  above dec is ions .  Thompson's a t t a c k ,  immediately a f t e r  t h e  

acc iden t ,  a rose  out  of t h e  ownership, maintenance, o r  use  of h i s  

- 7 -  
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uninsured vehicle. 

rear  end accident and h i s  attack on Race arose out of the use of 

the motor  vehicle and the necessary exchange of information a f t e r  

the accident. The Novak nexus t e s t  i s  s a t i s f i ed .  

Thompson's uninsured motor  vehicle caused the 

Government Employees Ins. Co. v. Novak, supra involved a s u i t  

t o  recover P I P  benefits  ar is ing out of the death of M s .  Novak who 

was shot i n  her face by Endicott, a stranger,  who had pulled her 

out of her car and drove away a f t e r  she refused h i s  request t o  r ide  

i n  her vehicle. 

the use of the motor vehicle" does not mean "proximately caused by" 

but has a much broader meaning. The clause "arising out of the use 

of a motor vehicle' ' i s  framed i n  such general, comprehensive terms 

i n  order t o  express the intent  t o  e f fec t  broad coverage. Such terms 

therefore should be construed l i be ra l ly  because the i r  function i s  t o  

extend coverage broadly. A l l  t ha t  i s  required i s  some nexus between 

the motor  vehicle and the injury. 

This Court held tha t  the clause "arising out of 

Based thereon t h i s  Court said "there was a highly substantial  

connection between M s .  Novak's use of the motor vehicle and the event 

causing her f a t a l  injury.  

moto r  vehicle was what motivated the deranged Endicott t o  approach 

and attack the deceased." 

does no t  have t o  be the instrumentality of the injury nor must the 

type of conduct which causes the injury be foreseeable with the 

normal use of the vehicle. 

Obtaining a r ide  i n  o r  possession of the 

This Court a lso said tha t  the automobile 

Hernandez v. Protective Cas. Ins .  Co . ,  supra quashed the deci- 

sion of the Di s t r i c t  Court of Appeal and held tha t  the insured was 

- 8 -  
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e n t i t l e d  t o  recover P I P  b e n e f i t s  f o r  i n j u r i e s  received from a 

policeman i n  t h e  course of h i s  arrest  f o r  an a l l eged  t r a f f i c  v io-  

l a t i o n  a s  a r e s u l t  of t h e  use  of h i s  automobile. This Court i n  

c i t i n g  Novak s a i d  t h a t  " a r i s ing  out of t h e  ownership, maintenance 

o r  use  of a motor vehicle"  does no t  mean "proximately caused by" 

but  has a much broader meaning. All t h a t  i s  requi red  i s  some nexus 

between themotor v e h i c l e  and t h e  i n j u r y .  This Court a l s o  s a i d :  

. . .  It w a s  t h e  manner of p e t i t i o n e r ' s  u se  of 
h i s  v e h i c l e  which prompted t h e  a c t i o n s  causing 
h i s  i n j u r y .  While t h e  f o r c e  exercised by t h e  
p o l i c e  may have been t h e  d i r e c t  cause of i n j u r y ,  
under t h e  circumstances of t h i s  case i t  was 
no t  such an in te rvening  event so  a s  t o  break 
t h e  l i n k  between p e t i t i o n e r ' s  u se  of t h e  v e h i c l e  
and h i s  r e s u l t a n t  i n j u r y .  We f i n d  these  f a c t s  
s u f f i c i e n t  t o  support  t h e  r e q u i s i t e  nexus be- 
tween p e t i t i o n e r ' s  u se  of h i s  automobile and 
h i s  i n j u r y ,  thereby allowing him t o  recover 
P.I.P. b e n e f i t s .  

Halpin v. Hilderbrand, supra i s  based upon a s t r i k i n g l y  similar 

Halpin while  opera t ing  h e r  automobile on Commer- f a c t u a l  s i t u a t i o n .  

c i a l  Boulevard changed l anes  t o  proceed t o  a gas s t a t i o n  and inadver- 

t e n t l y  "cut o f f "  Hilderbrand'  s veh ic l e .  

t h e  gas s t a t i o n ,  jumped out  of h i s  t ruck  while  i t  w a s  s t i l l  running 

and came a f t e r  Halpin. Halpin s a i d  t h a t  Hilderbrand appeared angry 

and in tox ica t ed  because he  w a s  swaying back and f o r t h .  

Hilderbrand followed h e r  t o  

Halpin was 

f r igh tened  and she jumped back i n t o  h e r  c a r .  Hilderbrand s t a t e d  

t h a t  he  hated people who c u t  him o f f  t h e  road and began punching 

Halpin i n  t h e  f ace  through t h e  open c a r  window. 

Inasmuch a s  Hilderbrand was uninsured,  Halpin sued S t a t e  Farm 

seeking damages f o r  t h e  i n j u r i e s  sus ta ined  i n  t h e  inc iden t .  

Farm defended on t h e  ground t h a t  Halp in ' s  i n j u r i e s  were caused by 

State  

- 9 -  
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the intentional battery of Hilderbrand and since liability insurance 

does not ordinarily cover intentional torts, it was not liable. 

The Court in rejecting State Farm's contention cited Leatherby 

Insurance Company v. Willoughby, 315 So.2d 553 (Fla.2d DCA 1975) 

which involved a suit to recover uninsured motorist benefits result- 

ing from an intentional wrong of an uninsured motorist who had 

deliberately driven his truck into plaintiff. 

the difference between straight liability insurance as indemnitor 

Willoughby discussed 

of the tort-feasor and uninsured motorist coverage. 

Willoughby said that the more recent cases involving uninsured 

motorist coverage were construed from the innocent victim's stand- 

point because the two types of policies are conceptually dissimilar. 

Under uninsured motorist coverage the innocent injured party, not 

the intentional tort-feasor, is the insured and from the standpoint 

of the innocent victim, the injury is an accident. 

the mind of the insured or innocent victim at the time of the ae.ts 

should determine whether they were accidental or intentional. The 

Court in citing Celina Mutual Insurance Company v. Saylor, [35 Ohio 

Misc.81, 301 N.E.2d 158 (1973)l said that to look through the eyes 

of the uninsured rather than the insured in this factual situation 

would require an unconscionable 

The intent in 

twisting of the obvious purpose of 

purchasing insurance coverage. 

The Willoughby Court also said that the statute providing for 

uninsured motorist coverage was designed for the protection of in- 

jured persons, not for the benefit of tort-feasors or insurance 

companies. 
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F i n a l l y ,  t h e  Court i n  Halpin s a i d :  

W e  hold t h a t  t h e  f a c t u a l  circumstances 
surrounding Halp in ' s  i n j u r i e s  c o n s t i t u t e d  
an acc ident  a r i s i n g  out  of t h e  u s e ,  mainte- 
nance o r  opera t ion  of a motor v e h i c l e  and 
t h e  inc iden t  w a s ,  t hus ,  covered by t h e  un- 
insured motor i s t  p rovis ions  of Halp in ' s  
po l icy .  Halpin was i n  t h e  process of opera- 
t i n g  h e r  automobile when she un in ten t iona l ly  
impeded t h e  progress  of another  motor i s t  who 
became enraged, followed h e r  i n t o  a gas 
s t a t i o n ,  and, while  she was sea ted  i n  h e r  
car ,  proceeded t o  commit a b a t t e r y  upon he r .  
One could n o t  s e r i o u s l y  quest ion t h e  nexus 
between Halp in ' s  automobile and t h e  i n j u r y ,  
and t h a t  i s  t h e  c r i t i c a l  f a c t o r ,  as w a s  he ld  
i n  Government Employees Insurance Company v. 
Novack. 453 So.2d 1116 (F la .  1 9 8 4  >,  and i n  
Fortune Insurance Co. v. F e r r e i r o ,  458 So.2d 
8 3 4  (Fla.3d DCA 1 9 8 4  > .  The Shakfer case 
r e l i e d  on bv t h e  t r i a l  cour t  i s  e a s i l y  d i s -  
t inguishablk  a s  pointed out  i n  A l l s t a t e  In- 

(Fla .2d DCA 1 9 8 4  ) .  Novack, decided long 
a f t e r  Sha f fe r ,  a l s o  -trates Sl ia f fe r ' s  
i n a p p l i c a b i l i t y  t o  t h e  f a c t s  of t h i s =  

surance Co. v. G i l l e s p i e ,  455 So.2d 61 7 

Alls ta te  Ins .  Co. v. G i l l e s p i e ,  supra involved an a l t e r c a t i o n  

between A l l s t a t e ' s  insured ,  S t e w a r t ,  and G i l l e s p i e  who approached 

S t e w a r t ' s  veh ic l e  thinking t h e  l a t t e r  w a s  a d isab led  motor i s t  even 

though he  had c u t  of f  G i l l e s p i e ' s  v e h i c l e  i n  t r a f f i c .  An a l t e r c a -  

t i o n  ensued. 

door window. 

and then took a revolver  from h i s  glove compartment and f i r e d  i t  

seve ra l  times and i n j u r e d  G i l l e s p i e .  

gun t o  f r i g h t e n  r a t h e r  than harm him. 

G i l l e s p i e  attempted t o  h i t  S t e w a r t  through an open 

Stewart unsuccessfu l ly  attempted t o  r e p e l  t h e  a t t a c k  

S t e w a r t  s a i d  he f i r e d  t h e  

Af te r  G i l l e s p i e  sued S t e w a r t ,  A l l s t a t e  f i l e d  a dec la ra to ry  

decree a c t i o n  seeking a determination of whether i t s  po l i cy  provided 

coverage f o r  t h e  inc iden t .  A l l s t a t e ' s  po l icy  provided coverage f o r  

- 11 - 
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"claims for accidents arising out of the ownership, maintenance or 

use, loading or unloading'' of an insured automobile. 

The District Court in holding that there was coverage and All- 

state had a duty to de€end said: (1) the incident was "indeed, in- 

exorably tied to Stewart's use of his automobile. Gillespie became 

enraged because of the manlier in which Stewart drove his car, which 

precipitated and led to Gillespie's attack on Stewart. Surely, 

this is certainly sufficient nexus between the car and the injury."; 

(2) it is well established that for insurance coverage to apply it 

is not necessary that the use of the automobile proximately cause 

the injury but rather that there be a nexus between the automobile 

and the injury citing Novak and; ( 3 )  the inquiry should be whether 

the attack arose out of, or flowed from, the use of the vehicle. 

The present decision conflicts with the above cited decisions. 

Thompson's operation of his uninsured vehicle in such a manner 

as to rear end Race's vehicle and his subsequent and immediate 

assault on Race, after mistakenly believing Race was pulling a gun 

on him rather than taking his identification papers out of his bag, 

satisfies the Novak nexus test. 

In addition, as this Court stated in Novak, the automobile 

does not have to be an instrumentality of the injury nor must the 

type of conduct which causes the injury be foreseeably identifiable 

with the normal use of the vehicle. 

Finally, in this Court's pronouncement in Allstate Ins. Co. v. 

Boynton, 486 So.2d 552 (Fla. 1 9 8 6 )  which discussed the purpose of 

uninsured motorist also compels the conclusion that Nationwide's 

- 12 - 
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L 

policy provides UM coverage: 

. . .  The UM coverage, in purpose and effect, 
provides a limited form of insurance cover- 
age up to the applicable policy limits for 
the uninsured motorist. The carrier 
effectually stands in the uninsured 
motorist's shoes and can raise and assert 
any defense that the uninsured motorist 
could urge. In other words, UM coverage 
is a limited form of third party coverage 
inuring to the limited benefit of the 
tortfeasor to provide a source of financial 
responsibility if the policyholder is 
entitled under the law to recover from the 
tortfeasor. It is not first party coverage 
even though the policyholder pays for it. 
In the first party coverage, such as medical, 
collision or theft insurance, fault is 
not an element. The insurance carrier pays 
even though the policyholder is totally at 
fault. With UM coverage, the carrier pays 
only if the tortfeasor would have to pay, 
if the claim were made directly against 
the tortf easor . '' 

Based upon the above decisions and the undisputed facts 

Plaintiffs submit the trial court correctly held that they are 

entitled to uninsured motorist benefits for the injuries which 

occurred inmediately after and as a result of the automobile 

accident while Race was attempting to obtain the necessary informa- 

tion concerning insurance and identity from Thompson as a result 

of the automobile accident. 

The pivotal nexus requirement test has been satisfied. Simply 

stated, except for the automobile accident, the two drivers would 

have never met. Their entire conversation, confrontation and 

assault immediately after the accident concerning identification 

and insurance clearly and undisputedly arose out of the use, main- 

tenance o r  operation of the uninsured motorist vehicle. 
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In addition, the District Court held that Nationwide was not 

collaterally estopped from denying Race UM benefits merely because 

it had stipulated that the injuries arose out of the maintenance, 

use or operation of his motor vehicle and had paid Race PIP benefits. 

This is also erroneous. 

In this case there was a two-car rear-end accident caused by 

Thompson's uninsured vehicle. In the PIP coverage suit Nationwide 

stipulated that Race's injury arose out of the maintenance, opera- 

tion and use of his motor vehicle. Obviously, since this was a 

two-car rear-end accident and the injuries arose out of the accident, 

the stipulation of necessity related to either or both cars---other- 

wise, it would not have made sense in this situation. 

In other words, Nationwide agreed in the PIP lawsuit to the 

causal relationship between the incident and the injuries and is 

now collaterally estopped to deny that Race's injuries arose out of 

the accident with the uninsured motorist. 

Therefore, the stipulation also precludes Nationwide from oc- 

cupying an inconsistent position now by arguing that it agreed that 

the injury arose out of the maintenance, operation and use of Race's 

vehicle but not the uninsured vehicle. 

Nationwide's position is a classic example of a distinction 

without a difference and a semantic exercise in futility. 

Thompson's uninsured vehicle had not rear-ended Race's insured 

vehicle the injuries would not have occurred. 

wide's stipulation collaterally estops it from denying that Race 

is entitled to UM benefits. Lorf v. Indiana Ins. Co., 426 So.2d 

1225 (Fla. 4th DCA 1983); Husky Industries, Inc. v. Griffith, 422 

If 

Therefore, Nation- 
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So.2d 996 (F la .5 th  DCA 1982).  

L a s t l y ,  t h i s  b r i e f  would be incomplete i f  i t  f a i l e d  t o  d iscuss  

t h e  D i s t r i c t  Cour t ' s  statement t h a t  more d i r e c t  contac t  between a 

v e h i c l e  and t h e  in ju red  claimant i s  requi red  before  coverage w i l l  

be t r i gge red  c i t i n g  Fleming v .  H i l l ,  501 So.2d 715 (F la .5 th  DCA 1987). 

This a l s o  f a i l s  t o  fol low Novak and c o n f l i c t s  with Hernandez. In 

Fleming, t h e  insured was t h e  aggressor  and t h e  i n j u r y  occurred t o  

another  i n  a d i f f e r e n t  v e h i c l e  n o t  owned o r  operated by t h e  insured .  

The Dis t r ic t  Cour t ' s  statement t h a t  UM b e n e f i t s  do n o t  apply 

because both Race and Thompson were ouside t h e i r  c a r s  on t h e  road 

a t  t h e  t i m e  of t h e  a s s a u l t  c o n f l i c t s  with Novak which s t a t e d  t h a t  

t h e  automobile need no t  be t h e  in s t rumen ta l i t y  of t h e  i n j u r y  nor  

must t h e  type of conduct which causes t h e  i n j u r y  be foreseeably 

i d e n t i f i a b l e  with t h e  normal use  of t h e  veh ic l e .  

The D i s t r i c t  Cour t ' s  statement t h a t  i t  would be anomalous 

create coverage merely because Thompson's veh ic l e  enabled Thompson 

t o  be placed i n  a p o s i t i o n  where he  could a t t a c k  Race overlooks 

t h e  "nexus tes t . "  The rear-end accident  caused both d r i v e r s  t o  

e x i t  from t h e i r  v e h i c l e s ,  a t t e m p t  t o  exchange d r i v e r  information 

i n  accordance with t h e  s t a t u t e  and r e s u l t e d  i n  Thompson's misjudg- 

ing Race's ac t ions  of taking h i s  papers out  of h i s  bag. The nexus 

between t h e  use  of t h e  automobile and t h e  i n j u r y  as contemplated 

by Novak i s  t h e r e .  

t o  

The Di s t r i c t  Cour t ' s  r e l i a n c e  upon t h e  following dec is ions  t o  

support  i t s  r e v e r s a l  f a i l s  t o  apply t h e  nexus t e s t  a s  s e t  f o r t h  

i n  Novak: 

- 15 - 



Doyle v. S t a t e  Farm Mut. Auto. In s .  Co., 464  So.2d 1277 ( F l a .  

3d DCA 1985) i s  c l e a r l y  d i s t ingu i shab le .  Insured drove h i s  auto- 

mobile i n t o  t h e  driveway and began t o  e x i t  h i s  v e h i c l e  when an 

unknown a s s a i l a n t  car ry ing  a gun approached t h e  insured and re- 

quested money. 

Clear ly ,  t h e  automobile was only t h e  s i t u s  of t h e  i n j u r y .  

i n  t h e  case a t  ba r  Thompson and Race a f t e r  t h e  automobile acc ident  

were i n  t h e  process of exchanging d r i v e r  information a s  requi red  

The a s s a i l a n t  shot  t h e  insured seve ra l  t i m e s .  

However,  

by t h e  s t a t u t e  when Thompson, thinking t h a t  Race w a s  p u l l i n g  a gun 

on him r a t h e r  than showing him c r e d e n t i a l s ,  a s sau l t ed  him. 

A l l s t a t e  I n s .  Co. v. F a m i g l e t t i ,  459 So.2d 1149 (F la .4 th  DCA 

1984) i s  a l s o  c l e a r l y  d i s t ingu i shab le .  The insureds ,  who were 

seeking P . I . P .  b e n e f i t s ,  w e r e  t h e  victims of an attempt by a 

neighbor t o  massacre them. 

David Famig le t t i ,  stepped out  from behind a t ree  t o  t h e  edge of 

t h e  road,  machine gun i n  hand and be5an h i s  attempt t o  massacre 

h i s  neighbors.  

chose t h e  s i t e  of t h e i r  automobile f o r  h i s  attempted s l augh te r  

d id  not  provide a s u f f i c i e n t  nexus between t h e  a s s a u l t  and t h e  

use  of t h e  ca r  t o  warrant imposit ion of P . I . P .  coverage. 

On t h e  day i n  quest ion t h e  a t t a c k e r ,  

The Court he ld  t h a t  t h e  mere f a c t  t h a t  Famig le t t i  

Reynolds v .  A l l s t a t e  I n s .  Co., 400  So.2d 496 (F la .5 th  DCA 

1981) i s  a l s o  d i s t ingu i shab le .  I n  Reynolds, t h e  insured w a s  

i n j u r e d  when an u n i d e n t i f i e d  a s s a i l a n t ,  lu rk ing  i n  t h e  back sea t ,  

s t ruck  and in ju red  him a s  he  got  out  of h i s  insured automobile. 

The complaint a l l eged  t h a t  t h e  insured and h i s  automobile w a s  

dr iven seve ra l  m i l e s  from t h e  p lace  of t h e  a s s a u l t  where P l a i n t i f f  
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was thrown o r  otherwise e j ec t ed  from h i s  v e h i c l e  causing him 

f u r t h e r  i n j u r y .  

The Court s a i d  t h e  a l l e g a t i o n s  of t h e  complaint a r e  cons i s t en t  

with proof t h a t  t h e  i n s u r e d ' s  a s s a i l a n t  phys ica l ly  heaved him from 

h i s  parked v e h i c l e ,  o r  c a r e f u l l y  c a r r i e d  him some d i s t ance  from 

t h e  v e h i c l e  and then v i o l e n t l y  threw him down, causing i n j u r i e s ,  

i n  which circumstance t h e  v e h i c l e  would only be a po in t  of depar- 

t u r e  and n e i t h e r  i t s  use  nor  i t s  n a t u r e  caused o r  cont r ibu ted  t o  

t h e  i n j u r i e s  anymore than i f  he  had been "thrown o r  otherwise 

e jec ted"  from h i s  home. 

t i o n s  of t h e  complaint i t  appeared t h a t  t h e  i n j u r i e s  r e s u l t e d  from 

t h e  mean and dangerous n a t u r e  and a c t i o n  of h i s  a s s a i l a n t  and not  

from t h a t  of h i s  own veh ic l e .  

The Court s a i d  t h a t  based upon t h e  a l l e g a -  

Again, t h e  f a c t s  a r e  e a s i l y  d i s t i n -  

guishable .  

Rustin v. S t a t e  Farm Mut. Auto. In s .  Co., 254 Ga.494, 330 

S.E.2d 356 (1985) follows Georgia law no t  F lo r ida  law a s  set  f o r t h  

i n  Novak, Halpin and Hemandezand i s  based upon d i s t ingu i shab le  

f a c t s :  

Af te r  t h e  insured Spain ' s  v e h i c l e  w a s  involved i n  a r e a r  

end accident  with Rus t in ,  Spain followed Rust in  a t  speeds of 70  

t o  75 m i l e s  per  hour and overcame him wi th in  one-half m i l e  of 

t h e  c o l l i s i o n .  Both men stopped, and e x i t e d  from t h e i r  v e h i c l e s .  

Rustin ran  towards him f l a i l i n g  h i s  arms and screaming. 

"out of f ea r "  removed h i s  w i f e ' s  p i s t o l  from h i s  v e h i c l e  and 

shouted "Stop, I have a gun." 

shot  and k i l l e d  him. 

Spain 

When Rust in  f a i l e d  t o  s t o p ,  Spain 

- 1 7  - 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

The Court he ld  t h e r e  was no l i a b i l i t y  coverage under Spain ' s  

po l icy  and t h a t  t h e  p a r t i e s  d id  no t  contemplate t h a t  t h e  pol icy  

would cover damages f o r  wrongful death where t h e  insured employs 

h i s  v e h i c l e  s o l e l y  f o r  t h e  purpose of dr iv ing  t o  a l o c a t i o n ,  then 

g e t s  out and shoots another  person. 

t inguishable .  

The f a c t s  a r e  c l e a r l y  d i s -  

The d i f f e rence  between F lo r ida  and Georgia law i s  r e f l e c t e d  

i n  Davis v. C r i t e r i o n  I n s .  Co. ,  179 Ga. App. 235,345 S.E.2d 913 

(1986), c i t i n g  Rus t in ,  supra ,  which he ld  t h a t  " in  order  f o r  an 

i n j u r y  t o  ar ise  out  of t h e  ' ope ra t ion ,  maintenance o r  u se  of a 

motor v e h i c l e '  t h e r e  must be such a causal  connection a s  t o  render  

i t  more l i k e l y "  t h a t  t h e  i n j u r y  "grew out" of t h e c o p e r a t i o n ,  

maintenance and use  of  t h e  veh ic l e  ... Likewise, t h e  connection must 

n o t  be merely f o r t u i t o u s . "  Thus, Georgia law i n  

upon proximate cause r a t h e r  than t h e  nexus t e s t .  

L a s t l y ,  Foss  v. C igna re l l a ,  196 N . J .  Super. 

954 1984) i s  a l s o  f a c t u a l l y  and l e g a l l y  dis t ingi  

essence i s  based 

378, 482 A . 2 d  

i shab l  e being 

based upon New Je r sey  law r a t h e r  than F lo r ida  law*.  

I n  FOSS, t h e  insured Foss  w a s  t r a v e l i n g  south i n  t h e  f a s t  

l a n e  when a veh ic l e  dr iven by Cignare l la  attempted t o  pass him 

on t h e  l e f t  by t r a v e l i n g  on t h e  median and, i n  so  doing, s ide -  

swiped FOSS' veh ic l e .  Both cars stopped and FOSS' veh ic l e  r o l l e d  

*Foss w a s  c i t e d  i n  a footnote  i n  Fleming v. H i l l ,  supra,  bu t  Fleming 
took a p i s t o l  from h i s  a t t a c h e  case i n  h i s  van and approached Dunn 
[who previously had t o  be asked twice t o  move h i s  van i n  order  t o  
allow Fleming t o  e x i t  from a baseba l l  park] purportedly t o  scare 
him and teach him a lesson .  Fleming e i t h e r  acc iden ta l ly  o r  i n t en -  
t i o n a l l y  discharged t h e  gun, k i l l i n g  Dunn a s  he  s a t  i n  h i s  own c a r  
behind t h e  s t e e r i n g  wheel. 
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forward, bumping i n t o  t h e  r e a r  of C i g n a r e l l a ' s  c a r .  Cignare l la  

f lew i n t o  a rage  and ran  up t o  FOSS' veh ic l e  and stabbed Foss i n  

t h e  ches t  while  he  w a s  sea ted  i n  h i s  veh ic l e .  

Foss  he ld  t h e r e  was no coverage f o r  t h e  i n j u r i e s  from t h e  

s tabbing under C i g n a r e l l a ' s  po l i cy  because (1) t h e r e  w a s  no 

s u b s t a n t i a l  nexus between t h e  i n j u r y  and t h e  use  of t h e  v e h i c l e  

and ( 2 )  i t  would be unreasonable t o  conclude t h a t  t h e  par t ies  t o  

t h e  insurance con t r ac t  contemplated t h a t  t h e  po l i cy  would i n s u r e  

aga ins t  such an inc iden t .  

Foss w a s  c i t e d  with approval i n  United Services Auto Ass'n v. 

Ledger, 234  Cal.Rptr.  570 (Cal.App. 2 D i s t .  1987) which recognized 

t h a t  both t h e  Foss cour t  and Rustin cour t  i n t e r p r e t e d  t h e  phrase 

"a r i s ing  out  of t h e  use" a s  r equ i r ing  some minimal causal  connec- 

t i o n  and/or s u b s t a n t i a l  nexus between t h e  use  of t h e  v e h i c l e  and 

t h e  i n j u r y  - and a l s o  t h a t  t h e  a c t  which caused t h e  i n j u r i e s  must 

have been wi th in  t h e  contemplation of t h e  i n s u r e r  and insured.  

F lo r ida  law - -  Novak - -  only r equ i r e s  some nexus and does 

no t  base i t s  dec is ion  upon t h e  contemplation of t h e  i n s u r e r  and 

insured.  Therefore ,  t hese  dec is ions  a r e  cont ra ry  t o  F lo r ida  l a w  

and do no t  govern. 

There w a s  a nexus between t h e  use  of t h e  v e h i c l e  and Race's 

i n j u r y  - -  t h e  Novak requirement was s a t i s f i e d .  
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CONCLUSION 

For a l l  t h e  reasons and a u t h o r i t i e s  se t  f o r t h  above, i t  i s  

r e s p e c t f u l l y  submitted t h a t  an express and d i r e c t  c o n f l i c t  e x i s t s ,  

t h a t  t h e  dec is ion  of t h e  D i s t r i c t  Court of Appeal f a i l s  t o  fol low 

t h i s  Cour t ' s  pronouncement i n  Novak and t h a t  P l a i n t i f f s / P e t i t i o n e r s ,  

RICHARD T .  RACE and SUZANNE RACE, h i s  w i f e , a r e  e n t i t l e d  t o  uninsured 

motor i s t  b e n e f i t s .  Accordingly, P l a i n t i f f s l P e t i t i o n e r s  r e s p e c t f u l l y  

request  t h i s  Honorable Court t o  quash t h e  dec is ion  of t h e  D i s t r i c t  

Court of Appeal, Third D i s t r i c t ,  r e i n s t a t e  t h e  Order on P a r t i a l  

Summary Judgment dated A p r i l  8 ,  1986, t h e  Attorneys '  Fees and Cost 

Judgment dated May 9 ,  1986 and g ran t  P l a i n t i f f s '  Motion f o r  Attorneys'  

Fees simultaneously f i l e d  i n  these  proceedings. 

Respectful ly  submitted,  

EDVARD R.  BLUMBERG, ESQ. 
DEUTSCH & BLUMBERG, P.A. 
S u i t e  2802 - New World Tower 
1 0 0  North Biscayne Blvd. 
Miami, F lo r ida  33131 

and 

JEANNE HEYWARD, ESQ. 
S u i t e  300, Roberts Bldg. 
28 West F l a g l e r  Street  
Miami, F lo r ida  33130 
(305) 358-6750 
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J F N E  r HEYWARD 

k' 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t rue and c o r r e c t  copy of the f o r e g o i n g  

w a s  ma i l ed  t o  Michael J .  Murphy, E s q . ,  Gaebe, Murphy & Mullen,  4 6 0 1  

Ponce de  Leon B l v d . ,  S u i t e  1 0 0 ,  Cora l  Gables, F l o r i d a  33146  t h i s  

2 0 t h  day of November, 1987.  
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