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STATEMENT OF THE CASE AND OF THE FACTS 

P l a i n t i f f  b e l o w ,  G e r a l d  G.  M i c h a l e k ,  appeals a Summary 

J u d g m e n t  g r a n t e d  b y  t h e  t r i a l  c o u r t  t o  D e f e n d a n t s ,  Shumate .  The  

Second  D i s t r i c t  C o u r t  o f  A p p e a l  a f  firmed t h e  t r i a l  j u d g e ' s  

d e c i s i o n .  The f a c t s  o f  t h i s  case a re  n o t  c o m p l e x .  

G e r a l d  G.  M i c h a l e k  was i n j u r e d  i n  a m o t o r  v e h i c l e  a c c i d e n t  i n  

F o r t  M y e r s ,  F l o r i d a ,  o n  F e b r u a r y  1 2 ,  1985 .  ( R  20-22,  23-24,  5 4 ,  

65-67)  Dav id  a n d / o r  J u n e  Shumate  were t h e  o w n e r s  o f  t h e  

a u t o m o b i l e  w h i c h  s t r u c k  h im.  (R 20-22,  23-24)  The Shumate  

a u t o m o b i l e  w a s  d r i v e n  b y  Rodney A d a i r ,  a n  e m p l o y e e  o f  R a l p h ' s  Car 

C l e a n i n g  S e r v i c e .  ( R  20-22, 23-24,  3 6 ,  68-72)  Mrs. Shumate  g a v e  

Mr. A d a i r  t h e  k e y s  t o  h e r  car a n d  p e r m i s s i o n  t o  t a k e  it t o  

R a l p h ' s  f o r  c l e a n i n g .  ( R  3 7 )  The  a c c i d e n t  t o o k  place as Mr. 

A d a i r  l e f t  Mrs. S h u m a t e ' s  place o f  employment .  ( R  20-24,  68-72)  

Mr. M i c h a l e k  was s e r i o u s l y  i n j u r e d  a n d  e v e n t u a l l y  h a d  a d i s c  

r emoved .  ( R  78-79)  H e  c o n t i n u e s  t o  t r e a t  a n d  a d d i t i o n a l  s u r g e r y  

is  a n t i c i p a t e d .  ( R  78-80,  9 6 )  H e  b r o u g h t  a n  a c t i o n  f o r  p e r s o n a l  

i n j u r i e s  a g a i n s t  David  a n d  June  Shumate ,  among o t h e r s ,  b e c a u s e  

t h e y  were t h e  o w n e r s  o f  t h e  m o t o r  v e h i c l e  w h i c h  s t r u c k  h im.  

(R 1-1 6 )  When t h e  Second  Dis t r ic t  C o u r t  o f  A p p e a l  a f f i r m e d  

Summary J u d g m e n t ,  it r e c o g n i z e d  a d i r e c t  c o n f l i c t  w i t h  a n o t h e r  

D i s t r i c t  C o u r t  o f  A p p e a l  o n  t h e  same q u e s t i o n  o f  l a w .  The  Supreme  

C o u r t  a c c e p t e d  j u r i s d i c t i o n .  



POINT ON APPEAL 

IS THE OWNER OF A MOTOR VEHICLE ABSOLVED FROM LIABILITY FOR 

ITS NEGLIGENT OPERATION BY THE EMPLOYEE OF A CLEANING SERVICE 

WHOSE PERMISSIVE USE OF THE VEHICLE IS SOLELY FOR THE OWNER'S 

CONVENIENCE? 



SUMMARY OF ARGUMENT 

O r i g i n a l l y ,  a n  a u t o m o b i l e  o w n e r ' s  l i a b i l i t y  f o r  i n j u r i e s  

c a u s e d  b y  i t s  n e g l i g e n t  u s e  r e s t e d  upon t h e  d a n g e r o u s  

i n s t r u m e n t a l i t y  d o c t r i n e .  S o u t h e r n  C o t t o n  O i l  Company v .  

A n d e r s o n ,  8 0  F l a .  441 ,  8 6  So.  629  ( 1 9 2 0 ) .  G r a d u a l l y ,  r e s p o n d e a t  

s u p e r i o r  emerged  as a s e c o n d  t h e o r y  upon w h i c h  a m o t o r  v e h i c l e  

o w n e r ' s  l e g a l  l i a b i l i t y  c o u l d  b e  d e t e r m i n e d .  Some Supreme  C o u r t  

cases r e l i e d  upon r e s p o n d e a t  s u p e r i o r .  Weber v .  P o r c o ,  100  So.2d 

146 ( F l a .  1 9 5 8 ) .  O t h e r s  s t a t e d  t h a t  t h e  d a n g e r o u s  i n s t r u m e n t a l i t y  

d o c t r i n e  c o n t r o l l e d  a n d  p r i n c i p l e s  o f  r e s p o n d e a t  s u p e r i o r  were 

i r r e l e v a n t .  S u s c o  C a r  R e n t a l  S y s t e m  o f  F l o r i d a  v .  L e o n a r d ,  1 1 2  

So.2d 832  ( F l a .  1 9 5 9 ) .  The appe l la te  c o u r t s  a l s o  v a c i l l a t e  

b e t w e e n  t h e s e  t h e o r i e s  t o  t h e  p o i n t  w h e r e  t h e  i s s u e  h a s  become 

h o p e l e s s l y  c o n £  u s e d .  

The  Supreme  C o u r t  r e c o g n i z e s  t w o  e x c e p t i o n s  t o  t h e  d a n g e r o u s  

i n s t r u m e n t a l i t y  d o c t r i n e .  One is when t h e  motor v e h i c l e  is s t o l e n  

o r  c o n v e r t e d .  S u s c o  Car R e n t a l  S y s t e m  o f  F l o r i d a  v .  L e o n a r d ,  1  12 

So.2d 832  ( F l a .  1 9 5 9 ) .  The  o t h e r  is i n  a repair s i t u a t i o n ,  w h e r e  

t h e  owner  o f t e n  h a s  n o  r e a s o n a b l e  a l t e r n a t i v e  t o  c e d i n g  u s e  o f  h i s  

v e h i c l e .  C a s t i l l o  v .  B i c k l e y ,  3 6 3  So.2d 792  la. 1 9 7 8 ) .    either 

o f  t h o s e  s i t u a t i o n s  e x i s t s  a t  b a r .  

T h e  q u e s t i o n  o f  a m o t o r  v e h i c l e  o w n e r ' s  r e s p o n s i b i l i t y  f o r  

i t s  n e g l i g e n t  u s e  n e e d s  t o  b e  c l a r i f i e d .  E i t h e r  t h e  d a n g e r o u s  

i n s t r u m e n t a l i t y  d o c t r i n e  o r  r e s p o n d e a t  s u p e r i o r  m u s t  p r e v a i l .  



Mr. Micha l ek  s u b m i t s  t h a t  t h e  be t te r  s o l u t i o n  would be t o  

r e - a f f i r m  t h e  d a n g e r o u s  i n s t r u m e n t a l i t y  d o c t r i n e  upon which a 

motor  v e h i c l e  o w n e r ' s  l i a b i l i t y  was o r i g i n a l l y  b a s e d .  

A d d i t i o n a l l y ,  t h e  n a r r o w  Susco  and  C a s t i l l o  e x c e p t i o n s  s h o u l d  

c o n t i n u e .  C o n s e q u e n t l y ,  t h e  Summary Judgment  e n t e r e d  a g a i n s t  Mr. 

Micha lek  s h o u l d  be r e v e r s e d  and t h e  i n s t a n t  c a u s e  remanded t o  t h e  

t r i a l  c o u r t  t o  be d e c i d e d  on t h e  merits o f  h i s  c l a i m .  



ARGUMENT 

IS  THE OWNER OF A MOTOR VEHICLE ABSOLVED FROM LIABILITY FOR 

ITS NEGLIGENT OPERATION BY THE EMPLOYEE OF A CLEANING SERVICE 

WHOSE PERMISSIVE USE OF THE VEHICLE IS SOLELY FOR THE OWNER'S 

CONVENIENCE? 

Gerald Michalek submits  t h a t  t h e  foregoing ques t ion  should be 

answered "No". This i s  because an automobile is a  dangerous 

i n s t r u m e n t a l i t y  whose owner i s  r e s p o n s i b l e  f o r  i n j u r i e s  caused by 

i t s  neg l igen t  ope ra t ion .  The Supreme Court of F lo r ida  has  

recognized o n l y  two except ions  t o  an owner's r e s p o n s i b i l i t y .  One 

i s  a  t h e f t  o r  convers ion.  The o t h e r  is  a  r e p a i r  s i t u a t i o n  where 

t h e  owner h a s  no a l t e r n a t i v e  t o  t h e  use of h i s  v e h i c l e  by another .  

Neither of  t h e s e  excep t ions  a p p l i e s  a t  b a r .  

There is ample confusion contained i n  F lo r ida  d e c i s i o n s  a t  

a l l  a p p e l l a t e  l e v e l s  regarding a  motor v e h i c l e  owner 's  l i a b i l i t y .  

This  confusion r e s u l t s  from t h e  sporad ic  and unpred ic t ab l e  

a p p l i c a t i o n  of two d o c t r i n e s .  These d i s t i n c t  d o c t r i n e s  a r e  t h e  

dangerous i n s t r u m e n t a l i t y  d o c t r i n e  and respondeat  s u p e r i o r .  In 

view of  t h i s  confus ion ,  Mr. Michalek b e l i e v e s  a  review of t h e  

evo lu t ion  o f  a  motor v e h i c l e  owner 's  l e g a l  r e s p o n s i b i l i t y  i n  t h e  

S t a t e  of F lo r ida  would b e  b e n e f i c i a l  t o  dec id ing  t h e  i s s u e  a t  b a r .  

In 1920 ,  t h e  Supreme Court of F lo r ida  addressed t h e  i s s u e  of 

a  motor v e h i c l e  owner ' s  l e g a l  r e s p o n s i b i l i t y  f o r  i n j u r i e s  caused 

by i t s  n e g l i g e n t  o p e r a t i o n .  Southern Cotton O i l  Company v. 

e 



Anderson, 80 F l a .  441, 86 So. 629, 631 (1920 ) .  In doing s o ,  Th i s  
- 

Court cons ide red  t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e .  The 

d o c t r i n e  recognized t h a t  c e r t a i n  t h i n g s  posed such an 

e x t r a o r d i n a r y  r i s k  t h a t  a  man who exposes h i s  ne ighbor  t o  such a  

r i s k  i s  he ld  r e s p o n s i b l e  even though h i s  a c t  is no t  of i t s e l f  

wrongful .  - I d . ,  a t  631. Th i s  d o c t r i n e  was a l r e a d y  w e l l -  

e s t a b l i s h e d  i n  1920. I t  o r i g i n a l l y  a p p l i e d  t o  i n s t r u m e n t a l i t i e s  

such a s  f i r e ,  f l o o d ,  water  and po i sons .  - I d . ,  a t  632. 

Technolog ica l  developments brought  new i n s t r u m e n t a l i t i e s ,  

au tomobi les  among them, i n t o  t h e  d o c t r i n e ' s  purview. - I d . ,  a t  631. 

The t h e o r y  r e s t e d  on t h e  b e l i e f  t h a t  some items, i nc lud ing  

au tomobi les ,  a r e  p e c u l i a r l y  dangerous  i n  t h e i r  o p e r a t i o n .  - I d . ,  a t  

632. 

I n  Southern  Cot ton O i l ,  an employee of  t h e  c o r p o r a t i o n  which 

owned t h e  au tomobi le  had pe rmiss ion  t o  use  it. - I d . ,  a t  636. H e  

n e g l i g e n t l y  i n j u r e d  t h e  p l a i n t i f f  wh i l e  a t t e n d i n g  t o  a  p u r e l y  

p e r s o n a l  m a t t e r .  - I d .  This  Court a p p l i e d  t h e  dangerous  

i n s t r u m e n t a l i t y  d o c t r i n e  t o  au tomobi les .  - I d .  The c o r p o r a t i o n  was 

he ld  l i a b l e  because  it p u t  t h e  dangerous  i n s t r u m e n t a l i t y  i n t o  t h e  

cus tody  o r  c o n t r o l  o f  i t s  employee, who t hen  had t h e  power t o  

mismanage it .  - I d .  The owner o f  a  dangerous  i n s t r u m e n t a l i t y  

"canno t  e x o n e r a t e  h imse l f  from l i a b i l i t y  f o r  i n j u r y  caused t o  

o t h e r s  by t h e  n e g l i g e n c e  of  t h o s e  t o  whom t h e y  a r e  e n t r u s t e d " .  

I d . ,  a t  632. - 
Thus, l i a b i l i t y  i n  t h e  Southern  Cot ton O i l  c a s e  was based 

upon ownership o f  t h e  dangerous  i n s t r u m e n t a l i t y .  It  was no t  a  

e 



v i c a r i o u s  l i a b i l i t y  imposed on t h e  b a s i s  of  r e spondea t  s u p e r i o r .  

A s  F l o r i d a  Standard  J u r y  I n s t r u c t i o n  3 .3 (b )  ( 1 ) i n d i c a t e s ,  an 

employer ' s  r e s p o n s i b i l i t y  under r e spondea t  s u p e r i o r  depends upon 

h i s  a g e n t  a c t i n g  w i t h i n  t h e  scope  o f  h i s  employment a t  t h e  t i m e  

and p l a c e  o f  t h e  i n c i d e n t  complained o f .  T h i s  was n o t  t h e  

s i t u a t i o n  i n  Southern  Cot ton  O i l .  There,  t h e  employee/dr iver  was 

n o t  a c t i n g  i n  t h e  scope  of  h i s  employment, b u t  a t t e n d i n g  t o  a 

p u r e l y  p e r s o n a l  m a t t e r .  L i a b i l i t y  was a f f i x e d  t o  t h e  motor 

v e h i c l e ' s  owner even though t h e  r e q u i r e m e n t s  of  r e spondea t  

s u p e r i o r  were n o t  m e t .  U n f o r t u n a t e l y ,  i n  t h e  ensuing decades ,  t h e  

d i s t i n c t i o n  between t h e  two d o c t r i n e s  h a s  become b l u r r e d .  

Almost f o r t y  y e a r s  l a t e r ,  T h i s  Court  c o n s i d e r e d  an 

au tomobi le  owner ' s  l i a b i l i t y  f o r  i t s  n e g l i g e n t  o p e r a t i o n  by 

a n o t h e r .  Weber v .  Porco ,  100 So.2d 146 ( F l a .  1958) In t h i s  c a s e ,  

t h e  Supreme Court  h e l d  t h a t  t h e  owner-wife could  b e  r e s p o n s i b l e  

f o r  h e r  husband ' s  n e g l i g e n t  o p e r a t i o n  o f  he r  au tomobi le ,  

i r r e s p e c t i v e  o f  h e r  own a c t i o n s .  Weber i n c o r r e c t l y  s t a t e d  t h a t  an 

owner ' s  l i a b i l i t y  r e s t e d  on respondea t  s u p e r i o r  beg inn ing  wi th  t h e  

Southern  Cot ton  O i l  c a s e .  - I d . ,  a t  149. The f o l l o w i n g  y e a r ,  t h e  

Supreme Court  t o o k  a  p o s i t i o n  d i a m e t r i c a l l y  opposed t o  t h a t  

espoused by Weber . 
The Supreme Court  o f  F l o r i d a  a g a i n  addressed  an owner ' s  

r e s p o n s i b i l i t y  under t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e  i n  

Susco Car R e n t a l  System of  F l o r i d a  v .  Leonard,  112 So.2d 832 ( F l a .  

1959) .  In  Susco, Th i s  Court  r e j e c t e d  t h e  a t t e m p t  by t h e  



0 a u t o m o b i l e ' s  owner t o  c o n t r a c t  away i t s  r e s p o n s i b i l i t y  t o  one  

i n j u r e d  by i t s  automobi le .  Th i s  Court s t a t e d  "when c o n t r o l  of 

such a  v e h i c l e  is  v o l u n t a r i l y  r e l i n q u i s h e d  t o  a n o t h e r ,  o n l y  a  

b r each  of  cu s tody  amounting t o  a  s p e c i e s  o f  convers ion  o r  t h e f t  

w i l l  r e l i e v e  an owner o f  t h e  r e s p o n s i b i l i t y  f o r  i t s  use  o r  

misuse ."  - I d . ,  a t  835-836. The r a t i o n a l e  s t i l l  was t h a t  t h e  owner 

who p e r m i t s  h i s  dangerous  i n s t r u m e n t a l i t y  t o  be  o p e r a t e d  on t h e  

p u b l i c  highways is  r e s p o n s i b l e  f o r  i t s  n e g l i g e n t  use.  - Id . ,  a t  

836. In  Susco,  t h e  Supreme Court po in t ed  o u t  t h a t  l i a b i l i t y  under 

t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e  " i s  imposed independent  of  

o t h e r  t h e o r i e s  o f  v i c a r i o u s  r e s p o n s i b i l i t y  i n  t o r t  law, t o  i n c l u d e  

respondea t  s u p e r i o r n .  - I d .  I n c o n s i s t e n c i e s  among t h e  c a s e s  

r e s u l t e d  from e f f o r t s  " t o  reason w i t h i n  t h e  c o n f i n e s  of  

i n a p p l i c a b l e  p r i n c i p l e s ,  such a s  t h o s e  of  r espondea t  s u p e r i o r " .  

I d . ,  a t  836. Unfo r tuna t e ly ,  t h e  Susco d e c i s i o n  ignored Weber - 
which had s t a t e d  e x a c t l y  t h e  o p p o s i t e  p r i n c i p l e  o n l y  a  yea r  

b e f o r e .  Thus, two Supreme Court d e c i s i o n s  handed down w i t h i n  

e i g h t e e n  months provided two mutua l ly  e x c l u s i v e  r a t i o n a l e s  f o r  a  

motor v e h i c l e  owner ' s  l i a b i l i t y .  

The Susco op in ion  recognized t h a t  au tomobi les  had become even 

more dangerous  t h e n  t h e y  had been i n  1920.  - I d . ,  a t  837. The 

Court  noted  t h e  l e g i s l a t i v e  view t h a t  pub1 ic i n t e r e s t  r equ i r ed  

f i n a n c i a l  r e s p o n s i b i l i t y  based upon ownership.  - I d .  Consent on 

t h e  p a r t  o f  t h e  owner is  p e r t i n e n t  on ly  t o  t h e  use  of  t h e  



au tomobi le  beyond h i s  own immediate c o n t r o l .  I d .  These - 
c o n s i d e r a t i o n s  s t i l l  a p p l y  t o d a y .  

D e s p i t e  t h e  Supreme Court  s b l u n t  s t a t e m e n t  i n  Susco t h a t  

i n c o n s i s t e n c i e s  and c o n f u s i o n  r e s u l t  from grounding l i a b i l i t y  on 

p r i n c i p l e s  such a s  r e s p o n d e a t  s u p e r i o r ,  subsequen t  c a s e s  d i d  j u s t  

t h a t .  The Third  D i s t r i c t  Court  of Appeal c i t i n g  Weber and 

i g n o r i n g  Susco, s t a t e s  t h a t  t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e  

"has  always been grounded e x c l u s i v e l y  upon respondea t  s u p e r i o r " .  

P e t i t t e  v. Welch, 167 So.2d 20, 22 ( F l a .  3rd DCA 1964) .  Although 

t h i s  s t a t e m e n t  i s  n o t  c o r r e c t ,  t h e  Second D i s t r i c t  Court  of Appeal 

used it a s  a  b a s i s  t o  invoke an independent  c o n t r a c t o r  e x c e p t i o n  

t o  t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e .  P a t r i c k  v .  F a i r c l o t h  

Buick Company, 185 So.2d 522, 525 ( F l a .  2nd DCA 1966) .  

Once a g a i n ,  Th i s  Court  e n t e r e d  t h e  swampland of  an owner ' s  

r e s p o n s i b i l i t y  f o r  t h e  n e g l i g e n t  use  of  h i s  v e h i c l e  i n  t h e  c a s e  of 

C a s t i l l o  v .  B i c k l e y ,  363 So.2d 792 ( F l a .  1978) .  In  C a s t i l l o ,  t h e  

b road  r u l e  set  f o r t h  by  T h i s  Court  i n  Susco was r e i t e r a t e d .  The 

High Court  t h e n  recogn ized  t h e  l i m i t a t i o n s  p laced  on t h e  Susco 

d o c t r i n e  by  v a r i o u s  D i s t r i c t  Cour t s  o f  Appeal. T h i s  Court  receded 

from t h e  Susco p r i n c i p l e ,  b u t  o n l y  t o  a  narrow d e g r e e .  I t  h e l d  

t h a t  t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e  would n o t  b e  a p p l i e d  

i n  s i t u a t i o n s  i n v o l v i n g  au tomot ive  s e r v i c e  a g e n c i e s .  

T h i s  was a  " p a r i n g  back" of  t h e  dangerous  i n s t r u m e n t a l i t y  

d o c t r i n e  based upon s o c i a l  p o l i c y  and pragmatism. These 

c o n s i d e r a t i o n s  were t h a t  an owner o f t e n  h a s  no a c c e p t a b l e  



a l t e r n a t i v e  t o  r e l i n q u i s h i n g  c o n t r o l  o f  h i s  v e h i c l e  t o  a  s e r v i c e  

c e n t e r  and no a b i l i t y  t o  select t h e  p e r s o n  t o  whom t h e  v e h i c l e  may 

b e  e n t r u s t e d .  The c o n s i d e r a t i o n s  s u p p o r t i n g  t h e  C a s t i l l o  

e x c e p t i o n  do  n o t  a p p l y  a t  b a r .  

Mrs. Shumate handed t h e  keys  o f  h e r  c a r  t o  t h e  same 

i n d i v i d u a l  who moments l a t e r  c a u s e d  t h e  a c c i d e n t .  The re  is no 

showing t h a t  Mrs. Shumate had no a c c e p t a b l e  a l t e r n a t i v e  t o  

r e l i n q u i s h i n g  c o n t r o l  o f  t h e i r  v e h i c l e .  Her c a r  was t o  b e  

c l e a n e d ,  n o t  s e r v i c e d .  I t  was o n l y  f o r  t h e  c o n v e n i e n c e  o f  Mrs. 

Shumate t h a t  h e r  c a r  was d r i v e n  b y  an  employee o f  R a l p h ' s  Car 

C l e a n i n g  r a t h e r  t h a n  h e r s e l f .  

The F i r s t  D i s t r i c t  C o u r t  o f  Appeal r e c o g n i z e d  t h e  l i m i t e d  

n a t u r e  o f  t h e  C a s t i l l o  e x c e p t i o n  t o  t h e  Susco  p r i n c i p l e .  J a c k  Lee  

Bu ick ,  I n c .  v.  B o l t o n ,  1 st DCA Cert .  

d e n .  386 So.2d 638 ( F l a .  1980). The Second ~ i s t r i c t  Cour t  o f  

Appeal  s t a t e d  t h a t  J a c k  L e e  Buick  c o n f l i c t s  w i t h  i t s  d e c i s i o n  a t  

b a r .  S i n c e  t h e  f a c t s  p r e s e n t e d  b y  J a c k  Lee  Buick a r e  

s u b s t a n t i a l l y  s imi lar  t o  t h o s e  a t  b a r ,  t h e y  merit  d i s c u s s i o n  i n  

some d e t a i l .  

J a c k  Lee Buick  was a  used c a r  d e a l e r s h i p  which c o n t r a c t e d  f o r  

t h e  c l e a n i n g  o f  i t s  v e h i c l e s  w i t h  v a r i o u s  c l e a n i n g  companies ,  o n e  

o f  which was U-Wash-M. - I d . ,  a t  227. U-Wash-M p i c k e d  up t h e  

v e h i c l e s  f rom J a c k  L e e ' s  p l a c e  o f  b u s i n e s s ,  t r a n s p o r t e d  them w i t h  

i t s  p e r s o n n e l  t o  i t s  s h o p  where t h e  v e h i c l e  was c l e a n e d ,  and t h e n  

d e l i v e r e d  t h e  v e h i c l e  b a c k  t o  J a c k  Lee. I d .  Except  f o r  - 



t r a n s p o r t i n g  t h e  v e h i c l e ,  U-Wash-M's c l e a n i n g  s e r v i c e  d i d  n o t  

r e q u i r e  t h e  o p e r a t i o n  o f  t h e  automobi le .  - I d .  During one of  t h o s e  

t r i p s ,  Wayne Bolton was i n j u r e d  a l l e g e d l y  by  U-Wash-M's d r i v e r ' s  

n e g l i g e n t  o p e r a t i o n  o f  one  of  J a c k  L e e  Bu ick ' s  c a r s .  - I d .  The 

t r i a l  c o u r t  h e l d  a s  a  m a t t e r  o f  law t h a t  J a c k  L e e  Buick was l i a b l e  

under t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e .  

The F i r s t  D i s t r i c t  Court  of  Appeal upheld t h e  t r i a l  c o u r t ' s  

r u l i n g .  The F i r s t  D i s t r i c t  r e f u s e d  J a c k  L e e  B u i c k ' s  a t t e m p t  t o  

broaden t h e  C a s t i l l o  e x c e p t i o n .  They p o i n t e d  o u t  t h a t  i n  

C a s t i l l o ,  t h e  a c c i d e n t  o c c u r r e d  w h i l e  t h e  c a r  was b e i n g  

r o a d - t e s t e d  by  a  mechanic employed by t h e  s e r v i c e  s t a t i o n .  - I d . ,  

a t  228. However, i n  i n s t a n c e s  such a s  h e r e ,  where t h e  o p e r a t i o n  

o f  t h e  c a r  h a s  no th ing  t o  do wi th  r e p a i r i n g  i t ,  b u t  is p u r e l y  f o r  

@ t h e  accommodation o r  conven ience  o f  t h e  owner, t h e  owner is t h e  

one who d i r e c t s  and c o n t r o l s  t h e  v e h i c l e ' s  use ,  and t h e r e  is no 

reason  n o t  t o  a p p l y  t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e .  - I d .  

T h i s  d e c i s i o n  is i n  accordance  wi th  t h e  p o l i c y  d e c i s i o n s  upon 

which t h e  C a s t i l l o  e x c e p t i o n  r e s t s .  Other D i s t r i c t  Cour t s  of 

Appeal r ecogn i  ze t h a t  n e c e s s i t y ,  n o t  convenience  d e t e r m i n e s  when 

t h e  C a s t i l l o  e x c e p t i o n  comes i n t o  p l a y .  Smilowi tz  v.  R u s s e l l ,  458 

So.2d 406 ( F l a .  3rd DCA 1 9 8 4 ) ;  Lopez v. DeMaria ~ o r c h e - A u d i ,  395 

So.2d 199 ( F l a .  3rd DCA 1981) ;  and J o r d a n  v. Kelson,  299 So.2d 109 

( F l a .  4 th  DCA 1 9 7 4 ) ,  C e r t .  d e n . ,  308 So.2d 537 ( F l a .  1975) 

The Second D i s t r i c t  Court  o f  Appeal i n i t i a l l y  i n t e r p r e t e d  

C a s t i l l o  t h e  same way. P r i o r  t o  t h e  i n s t a n t  c a s e ,  t h e  Second 



D i s t r i c t  Court  o f  Appeal c o n s i d e r e d  t h e  C a s t i l l o  h o l d i n g  i n  F o r t  

Myers Airways, I n c .  v.  American S t a t e s  I n s u r a n c e  Company, 411 

So.2d 883 ( F l a .  2nd DCA 1982) .  I n  F o r t  Myers Airways, t h e  

dangerous  i n s t r u m e n t a l i t y  was an  a i r p l a n e  n o t  an au tomobi le .  

There,  a s  h e r e ,  t h e  c o n t e n t i o n  was made t h a t  t h e  dangerous  

i n s t r u m e n t a l i t y  d o c t r i n e  d o e s  n o t  a p p l y  i f  t h e  dangerous  

i n s t r u m e n t a l i t y  is  d e l i v e r e d  t o  an independent  c o n t r a c t o r .  - I d . ,  

a t  886. R e f e r r i n g  t o  t h e  C a s t i l l o  e x c e p t i o n ,  Judge Schoonover 

wrote :  

. . . t h i s  e x c e p t i o n  a p p l i e s  o n l y  when t h e  
u s e  o f  t h e  dangerous  i n s t r u m e n t a l i t y  is n o t  
p e r m i s s i v e  and when t h e  owner h a s  no c h o i c e  
i n  d e t e r m i n i n g  i f ,  when, and how t h e  dangerous  
i n s t r u m e n t a l i t y  i s  t o  b e  used. 

I d .  - 

Judge Schoonover ' s  words i n  F o r t  Myers Airways r e f l e c t  t h e  Supreme 

C o u r t ' s  c o n s i d e r a t i o n s  i n  c a r v i n g  o u t  t h e  C a s t i l l o  e x c e p t i o n ;  

namely t h a t  t h e  motor v e h i c l e  owner h a s  no r e a l  a l t e r n a t i v e  i n  a 

r e p a i r  s i t u a t i o n .  Both t h i s  p r i n c i p l e  and t h e  Second D i s t r i c t  

Court  of  A p p e a l ' s  own words i n  F o r t  Myers Airways, were g l o s s e d  

o v e r  o r  ignored  i n  t h e  c a s e  a t  b a r .  Rodney A d a i r ' s  use  of  t h e  

Shumate v e h i c l e  was p e r m i s s i v e  and Mrs. Shumate d i d  have a  c h o i c e  

i n  d e t e r m i n i n g  i f ,  when, and how h e r  au tomobi le  was t o  b e  used. 

N e v e r t h e l e s s ,  t h e  t r i a l  c o u r t  and t h e  Second D i s t r i c t  Court  o f  

Appeal abso lved  Mrs. Shumate from a l l  l e g a l  r e s p o n s i b i l i t y  f o r  t h e  

i n j u r y  i n f l i c t e d  b y  t h e  n e g l i g e n t  use  of  h e r  au tomobi le .  



The use  o f  b o t h  respondea t  s u p e r i o r  and t h e  dangerous  

i n s t r u m e n t a l i t y  d o c t r i n e  a s  a  b a s i s  f o r  de te rmin ing  a  motor 

v e h i c l e  owner ' s  l e g a l  l i a b i l i t y  h a s  become h o p e l e s s l y  conf used. A 

c o u r t  can p i c k  and choose  Supreme Court c a s e s  which adop t  one  

r a t i o n a l e  and c a s t i g a t e  t h e  o t h e r .  Occas iona l l y ,  bo th  r a t i o n a l e s  

a r e  r a t i f i e d  i n  t h e  same op in ion .  The C a s t i l l o  d e c i s i o n  is an 

example of  t h i s  phenomenon. A s  d i s c u s s e d  above,  t h e  C a s t i l l o  

d e c i s i o n ,  t o  a  l i m i t e d  e x t e n t ,  r e cedes  from t h e  broad Susco 

p r i n c i p l e .  In doing so ,  C a s t i l l o  c i t e s  wi th  app rova l ,  Harf red  

Auto Impor t s ,  I nc .  v .  Yaxley, 343 So.2d 79 ( F l a .  1st DCA 1977) .  

Th i s  Court s t a t e d  t h a t  Harfred c a r e f u l l y  analyzed t h e  s t a t e  of 

F l o r i d a  law i n  fo l lowing  t h e  r u l e  t h a t  owner l i a b i l i t y  e x i s t s  o n l y  

where t h e  d o c t r i n e  o f  r espondea t  s u p e r i o r  p e r t a i n s .  363 So.2d a t  

793. The Harfred  d e c i s i o n  c l a ims  t h a t  Southern  Cot ton O i l ' s  

a p p l i c a t i o n  o f  t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e  was grounded 

upon respondeat  s u p e r i o r .  343 So.2d a t  80. That is simply no t  

c o r r e c t .  L i a b i l i t y  was based upon ownership of  t h e  dangerous  

i n s t r u m e n t a l i t y .  The owner was p reven ted  from exone ra t i ng  h imsel f  

from l i a b i l i t y  i n  Southern  Cot ton O i l  mere ly  by p e r m i t t i n g  a  

s e r v a n t  t o  d r i v e  t h e  v e h i c l e .  Moreover, Harfred c i t es  Weber w i th  

app rova l ,  b u t  i g n o r e s  t h e  Susco d e c i s i o n  i t s e l f ,  dec ided  

d i f f e r e n t l y  t h e  fo l lowing  yea r .  - I d .  a t  81. Both J u s t i c e s  Adkins 

and Boyd recogn ize  t h i s  dilemma i n  t h e i r  C a s t i l l o  d i s s e n t s .  

There now e x i s t  two s e p a r a t e  b a s e s  f o r  a  motor v e h i c l e  

owner ' s  l i a b i l i t y .  A c o u r t  can choose t o  f o l l ow  t h e  r a t i o n a l e  set 



f o r t h  i n  e i t h e r  Susco o r  Weber. The i s s u e  needs  c l a s s i f i c a t i o n .  

The C a s t i l l o  d e c i s i o n  c l a i m s  t o   are backn  Susco. The r a t i o n a l e  

it approves  i s  a n  a p p e l l a t e  d e c i s i o n  which i g n o r e s  Susco and 

f o l l o w s  Weber. The s o c i a l  and p ragmat ic  c o n s i d e r a t i o n s  upon which 

C a s t i l l o  is  based a r e  n o n - e x i s t e n t  a t  b a r .  

Gera ld  Michalek s u b m i t s  t h a t  T h i s  Court should  r e - a f f i r m  t h e  

Susco p r i n c i p l e  w i t h  t h e  two narrow e x c e p t i o n s .  A s  t h e  Sou the rn  

Cot ton  O i l  c a s e  recogn ized  over  s i x t y  y e a r s  ago,  t h e  owner of  a  

p e c u l i a r l y  dangerous  i n s t r  m e n t a l i t y  such a s  an  au tomobi le  should  

b e  h e l d  r e s p o n s i b l e  f o r  t h e  damage i t ' s  n e g l i g e n t  u s e  c a u s e s .  

L i a b i l i t y  shou ld  n o t  h i n g e  on t h e  d r i v e r ' s  employment s t a t u s .  

Moreover, t h e  owner shou ld  n o t ,  i n  good c o n s c i e n c e ,  be p e r m i t t e d  

t o  a b s o l v e  h i m s e l f  o f  t h i s  l i a b i l i t y  by  p e r m i t t i n g  a n o t h e r  t o  

d r i v e  h i s  au tomobi le  s o l e l y  f o r  t h e  owner ' s  convenience .  Unless  

h i s  v e h i c l e  i s  c o n v e r t e d  o r  s t o l e n  o r  u n l e s s  r e p a i r s  a r e  n e c e s s a r y  

and t h e  owner h a s  no r e a s o n a b l e  a l t e r n a t i v e  t o  t u r n i n g  use  of  h i s  

v e h i c l e  over  t o  t h e  serviceman,  h e  should  remain l i a b l e .  The 

u n f o r t u n a t e  i n j u r e d  v i c t i m  shou ld  n o t  b e  l e f t  w i t h o u t  a  s o u r c e  o f  

compensat ion s imply  because  it was c o n v e n i e n t  f o r  t h e  owner. 



CONCLUSION 

Gerald G. Michalek submi t s  t h a t  t h e  g r a n t i n g  of Summary 

Judgment below, a f f i rmed  on a p p e a l ,  was e r r o r .  The f a c t s  of  t h i s  

c a s e  p l a c e  it s q u a r e l y  w i t h i n  t h e  dangerous  i n s t r u m e n t a l i t y  

d o c t r i n e  a s  t h a t  d o c t r i n e  was o r i g i n a l l y  conceived.  Nei ther  t h e  

Susco t h e f t  excep t i on  nor t h e  C a s t i l l o  repairman excep t i on  app ly  

t o  t h e  f a c t s  a t  b a r .  The con fus ion  o f  r espondea t  s u p e r i o r  wi th  

t h e  dangerous  i n s t r u m e n t a l i t y  d o c t r i n e  should n o t  b e  pe rmi t t ed  t o  

reduce  a motor v e h i c l e  owner ' s  l e g a l  r e s p o n s i b i l i t y .  

Mr. Michalek r e s p e c t f u l l y  r e q u e s t s  t h a t  t h e  F i n a l  Summary 

Judgment e n t e r e d  a g a i n s t  him b e  r eve r s ed  and t h a t  t h i s  c a s e  b e  

remanded t o  t h e  t r i a l  c o u r t  f o r  a  t r i a l  on t h e  m e r i t s  of  h i s  
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