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POINT ON APPEAL 

IS THE OWNER OF A MOTOR VEHICLE ABSOLVED FROM LIABILITY FOR 

ITS NEGLIGENT OPERATION BY THE EMPLOYEE OF A CLEANING SERVICE 

WHOSE PERMISSIVE USE OF THE VEHICLE IS SOLELY FOR THE OWNER'S 

CONVENIENCE? 



SUMMARY O F  ARGUMENT 

The i s s u e  a t  b a r  r e s t s  upon c a s e  law t h a t  is no t  c l e a r  b u t  

confused.  As t h e  law now s t a n d s ,  e i t h e r  t h e  dangerous 

i n s t r u m e n t a l i t y  d o c t r i n e  o r  respondeat  s u p e r i o r  can be  used t o  

r a t i o n a l i z e  a  d e c i s i o n  i n  any p a r t i c u l a r  c a se .  Gerald Michalek 

submi t s  t h a t  t h e  dangerous i n s t r u m e n t a l i t y  d o c t r i n e  should b e  

re-aff i rmed a s  t h e  b a s i s  upon which t o  de te rmine  a  motor v e h i c l e ' s  

owner ' s  l i a b i l i t y  f o r  damage caused by  t h e  n e g l i g e n t  o p e r a t i o n  of  

h i s  v e h i c l e .  Except ions  t o  t h i s  r u l e  should be  l i m i t e d  t o  

i n s t a n c e s  of  t h e f t  o r  convers ion  o r  a c t u a l  r e p a i r  t o  t h e  v e h i c l e .  

Pragmatic s o c i a l  p o l i c i e s  suppo r t  t h e s e  excep t ions .  No such 

suppo r t  e x i s t s  when on ly  t h e  owner 's  convenience is invo lved .  

There would b e  no adve r se  s o c i a l  e f f e c t s  caused by adopt ing  

Mr. Michalek 's  p o s i t i o n .  Proving neg l igence  would s t i l l  be  a  

r e q u i s i t e  t o  a f f i x i n g  f i n a n c i a l  r e s p o n s i b i l i t y .  The owner, 

however, could  no t  escape  r e s p o n s i b i l i t y  s imply because  it was 

conven ien t .  Mr. Michalek 's  p o s i t i o n  does  no t  e n t i t l e  an i n j u r e d  

v i c t i m  t o  any g r e a t e r  recovery  t han  he may now o b t a i n .  I n s t e a d ,  

it would on ly  i n s u r e  t h a t  l e g i t i m a t e  sou rce s  from which t o  recover  

f a i r  compensation were no t  r e s t r i c t e d .  A l l  of t h o s e  who s e t  i n  

motion t h e  f o r c e s  which caused t h e  harm would be  he ld  accoun tab l e  

t o  t h e i r  u n f o r t u n a t e  v i c t i m .  



ARGUMENT 

IS  THE OWNER OF A MOTOR VEHICLE ABSOLVED FROM L I A B I L I T Y  FOR 

ITS NEGLIGENT OPERATION BY THE EMPLOYEE OF A CLEANING SERVICE 

WHOSE PERMISSIVE USE OF THE VEHICLE IS  SOLELY FOR THE OWNER'S 

CONVENIENCE? 

The Respondents contend t h a t  t h e  i s s u e  a t  b a r  is c l e a r .  They 

a s s e r t  t h a t  t h e  C a s t i l l o  d e c i s i o n  mandates t h a t  t h e y  p r e v a i l .  

(Respondents '  B r i e f  - P. 7-8) Th i s  s e l f - s e r v i n g  conc lu s ion  i gno re s  

bo th  f a c t s  o f  r ecord  and a p p l i c a b l e  a p p e l l a t e  d e c i s i o n s .  

I n i t i a l l y ,  it must b e  po in t ed  ou t  t h a t  t h e  C a s t i l l o  d e c i s i o n  

re -a f f i rmed  t h e  p r i n c i p l e s  s e t  f o r t h  by Susco. While This  Court  

@ pared  back Susco t o  a narrow d e g r e e ,  it c e r t a i n l y  d i d  no t  r e j e c t  

t h e  Susco p r i n c i p l e  o f  l i a b i l i t y  based upon t h e  dangerous  

i n s t r u m e n t a l i t y  d o c t r i n e .  Moreover, Susco s t a t e d  respondeat  

s u p e r i o r  h a s  no p l a c e  i n  de te rmin ing  an owner ' s  r e s p o n s i b i l i t y  f o r  

t h e  n e g l i g e n t  o p e r a t i o n  of  h i s  v e h i c l e .  Susco Car Ren t a l  System 

of F l o r i d a  v. Leonard, 112 So.2d 832, 836 ( F l a .  1959) .  The 

Respondents comple te ly  f a i l  t o  a d d r e s s  t h i s  a s p e c t  of  t h e  Susco 

d e c i s i o n .  The P e t i t i o n e r  r e s p e c t f u l l y  submi t s  t h a t  a  f a i r  

e v a l u a t i o n  of  e x i s t i n g  a u t h o r i t i e s  demons t r a t e s  t h a t  t h e  c u r r e n t  

s t a t e  o f  t h e  law is  no t  c l e a r ,  b u t  confused.  Both p a r t i e s  can 

p o i n t  t o  a p p e l l a t e  d e c i s i o n s  which suppo r t  t h e i r  p o s i t i o n  a t  ba r  

and r e f u t e  t h a t  o f  t h e i r  opponent .  



a Gera ld  Michalek  reviewed t h e  c o n f u s i o n  t h a t  h a s  deve loped  i n  

h i s  I n i t i a l  B r i e f .  Mr. and Mrs. Shurnate i g n o r e  t h i s  c o n f u s i o n .  

They o n l y  t r u m p e t  t h e  a l l e g e d  c l a r i t y  o f  t h e i r  own p o s i t i o n .  

A p p e l l a t e  d e c i s i o n s  handed down a f t e r  C a s t i l l o  r e b u t  t h e i r  

a s s e r t i o n .  The F i r s t  D i s t r i c t ' s  d e c i s i o n  i n  J a c k  Lee  Buick 

a f f i r m s  t h e  p o s i t i o n  t a k e n  b y  Gera ld  Michalek  a t  b a r .  The Supreme 

C o u r t ' s  d e n i a l  o f  c e r t i o r a r i  i n  t h a t  c a s e  g i v e s  l i e  t o  t h e  

a rgument  t h a t  J a c k  Lee  Buick  w a s  wrongly d e c i d e d .  The ~ h i r d  

D i s t r i c t  Cour t  o f  Appeal a l s o  v iews  t h e  C a s t i l l o  e x c e p t i o n  t o  t h e  

Susco  d o c t r i n e  a s  l i m i t e d  t o  s e r v i c i n g  o r  s e r v i c e - r e l a t e d  t e s t i n g  

o f  t h e  v e h i c l e .  That  A p p e l l a t e  D i s t r i c t  r e f u s e s  t o  a b s o l v e  t h e  

owner from l i a b i l i t y  m e r e l y  b e c a u s e  it was c o n v e n i e n t  f o r  him t o  

h a v e  a n o t h e r  d r i v e  h i s  v e h i c l e .  Smi lowi t z  v .  R u s s e l l ,  458 So.2d 

406 ( F l a .  3 rd  DCA 1 9 8 4 ) ;  Lopez v .  DeMaria Porche-Audi,  395 So.2d 

199 ( F l a .  3 rd  DCA 1 9 8 1 ) .  Even t h e  Second D i s t r i c t  Cour t  o f  Appeal 

viewed t h e  C a s t i l l o  e x c e p t i o n  i n  t h i s  manner p r i o r  t o  t h e  i n s t a n t  

c a s e .  F o r t  Myers Airways I n c .  v .  American S t a t e s  I n s u r a n c e  

Company, 411 So.2d 883,  886 ( F l a .  2nd DCA 1 9 8 2 ) .  

Each o f  t h e  f o r e g o i n g  cases r e c o g n i z e d  t h a t  t h e  C a s t i l l o  

e x c e p t i o n  was p r e d i c a t e d  upon t h e  n e c e s s i t y  of  r e p a i r .  The 

Supreme Cour t  c a r v e d  o u t  t h e  C a s t i l l o  e x c e p t i o n  b e c a u s e  it s e r v e d  

p r a g m a t i c  s o c i a l  c o n s i d e r a t i o n s  r a i s e d  b y  t h e  n e c e s s i t y  o f  r e p a i r .  

A mo to r  v e h i c l e  o w n e r ' s  mere c o n v e n i e n c e  was n o t  s u f f i c i e n t  t o  

r e l i e v e  him o f  r e s p o n s i b i l i t y  f o r  t h e  n e g l i g e n t  o p e r a t i o n  o f  h i s  



v e h i c l e .  The f a c t s  o f  t h e  i n s t a n t  c a s e  p r e s e n t  no such  p r a g m a t i c  

s o c i a l  c o n s i d e r a t i o n s .  I t  was s t r i c t l y  f o r  Mrs. Shumate ' s  

c o n v e n i e n c e  t h a t  Mr. Adai r  o p e r a t e d  h e r  v e h i c l e .  Consequen t ly ,  

s h e  s h o u l d  n o t  be p e r m i t t e d  t o  a v a i l  h e r s e l f  o f  t h e  C a s t i l l o  

e x c e p t i o n  t o  l i a b i l i t y .  

Both t h e  Responden t s  and t h e  Second D i s t r i c t  Cour t  o f  Appeal 

c i t e  w i t h  a p p r o v a l ,  F l o r i d a  Power & L i g h t  Co. v .  P r i c e ,  170 So.2d 

293 ( F l a .  1 9 6 4 ) .  ( R e s p o n d e n t s '  B r i e f  - P. 1 2 )  The P r i c e  d e c i s i o n  

i n  r e a l i t y ,  s u p p o r t s  t h e  p o s i t i o n  o f  G e r a l d  Micha lek .  The l i m i t e d  

h o l d i n g  i n  P r i c e  was a s  f o l l o w s :  

. . . l i a b i l i t y  f l o w i n g  from o p e r a t i o n  o f  
t h e  d o c t r i n e s  o f  d a n g e r o u s  i n s t r u m e n t a l i t i e s  
and i n h e r e n t l y  d a n g e r o u s  work is s u b j e c t  t o  
t h e  e x c e p t i o n  t h a t  where t h e  d e f e n d a n t  owner 
c o n t r a c t s  w i t h  a n  i n d e p e n d e n t  c o n t r a c t o r  f o r  
t h e  p e r f o r m a n c e  o f  i n h e r e n t l y  d a n g e r o u s  
work and  t h e  l a t t e r ' s  employee is i n j u r e d  b y  
d a n g e r o u s  i n s t r u m e n t a l i t y  whom b y  t h e  
d e f e n d a n t  which is  n e g l i g e n t l y  a p p l i e d  o r  
o p e r a t e d  b y  a n o t h e r  employee o f  t h e  i n d e p e n d e n t  
c o n t r a c t o r  b u t  w h o l l y  w i t h o u t  a n y  n e g l i g e n c e  
on t h e  p a r t  o f  t h e  d e f e n d a n t  owner ,  t h e  l a t t e r  
w i l l  n o t  be h e l d  l i a b l e .  - I d . ,  a t  298 

T h i s  i s  n o t  t h e  case a t  b a r .  Here, w e  a re  conce rned  w i t h  a n  

i n j u r e d  member o f  t h e  p u b l i c ,  n o t  a n  i n j u r e d  i n d e p e n d e n t  

c o n t r a c t o r  i n  p r i v i t y  w i t h  t h e  owner o f  t h e  d a n g e r o u s  

i n s t r u m e n t a l i t y .  T h i s  is  a n  i m p o r t a n t  d i s t i n c t i o n .  The P r i c e  

c o u r t  s t a t e d  " I t  may w e l l  be t h a t  s a i d  d o c t r i n e s  ( d a n g e r o u s  

i n s t r u m e n t a l i t y  and  i n h e r e n t l y  d a n g e r o u s  work)  a p p l y  w i t h o u t  

e x c e p t i o n  t o  t h i r d  p a r t y  members o f  t h e  g e n e r a l  p u b l i c . .  ." - I d .  



P r i c e  c l e a r l y  holds  t h a t  i t s  except ion t o  t h e  dangerous 

i n s t r u m e n t a l i t y  d o c t r i n e  does - not apply  t o  members of t h e  gene ra l  

p u b l i c .  The opinion s t a t e d  t h a t  t h e  "except ion t o  t h e  d o c t r i n e  

grows ou t  of  t h e  r e l a t i o n s h i p  c r e a t e d  by t h e  independent c o n t r a c t  

and t h e  assumption of r i s k s  t h a t  a r e  n e c e s s a r i l y  concomitant .  

Such an except ion would not  be  a p p l i c a b l e  where members of t h e  

gene ra l  p u b l i c  a r e  i n ju red  s i n c e  t h e y  a r e  not  embraced in  t h e  

r e l a t i o n s h i p  c r e a t e d  by t h e  independent c o n t r a c t . "  - I d . ,  a t  

298-299. Gerald Michalek is  not embraced i n  t h e  r e l a t i o n s h i p  

between t h e  Shumates and Ralph 's  Car Cleaning. Thus, t h e  P r i c e  

r a t i o n a l e  would e n t i t l e  him, a s  a  member of t h e  gene ra l  p u b l i c ,  t o  

b r i n g  h i s  cause  of a c t i o n  a g a i n s t  t h e  owner of t h e  dangerous 

i n s t r u m e n t a l i t y .  The P r i c e  d e c i s i o n  would b e  germane only t o  bar  

Ralph 's  employee's c la ims  a g a i n s t  t h e  Shumates. 

The Respondents p re sen t  a  l eng thy  "parade of ho r ro r s "  which 

t h e y  purpor ted ly  f e a r  would occur should t h e  Shumates be held  

l i a b l e  fo r  t h e  neg l igen t  ope ra t ion  of t h e i r  v e h i c l e .  

(Respondents '  Br ief  - P.20-22) The t h r u s t  of t h i s  argument is 

t h a t  t h e r e  would b e  no un i formi ty  and a  myriad of l a w s u i t s .  

E a r l i e r ,  t h e  Respondents argued t h a t  t h e  P l a i n t i f f ' s  p o s i t i o n  was 

t h a t  "a t y p e  of s t r i c t  l i a b i l i t y  should be imposed upon t h e  owner 

f o r  i n j u r i e s  r e s u l t i n g  from t h e  automobi le ' s  use". (Respondents'  

Brief  - P.19) This p o s i t i o n  would c r e a t e  complete uniformity  and 

a  d e a r t h  of l a w s u i t s .  Neither of t h e s e  extremes is c o r r e c t .  The 

i n j u r e d  P l a i n t i f f  would s t i l l  have t o  prove t h a t  t h e  motor v e h i c l e  



w a s  o p e r a t e d  n e g l i g e n t l y .  There  would b e  no s t r i c t  l i a b i l i t y .  

However, t h e  owner c o u l d  n o t  e s c a p e  r e s p o n s i b i l i t y  b e c a u s e  h e  

c h o s e  t o  hand h i s  k e y s  t o  someone else s o l e l y  f o r  h i s  own 

c o n v e n i e n c e .  

G e r a l d  Micha lek  b e l i e v e s  t h a t  a c h o i c e  must b e  made as t o  

whether  a motor  v e h i c l e ' s  l i a b i l i t y  w i l l  b e  b a s e d  upon t h e  

d a n g e r o u s  i n s t r u m e n t a l i t y  d o c t r i n e  o r  r e s p o n d e a t  s u p e r i o r .  A s  t h e  

l a w  s t a n d s  now, a c o u r t  c a n  c h o o s e  e i t h e r  t h e o r y  as t h e  r a t i o n a l e  

f o r  i t s  d e c i s i o n .  Mr. Micha lek  s u b m i t s  t h a t  t h e  d a n g e r o u s  

i n s t r u m e n t a l i t y  d o c t r i n e ,  t h e  o r i g i n a l  b a s i s  upon which l i a b i l i t y  

was founded ,  s h o u l d  b e  r e - a f f i r m e d .  Un le s s  a  motor  v e h i c l e  is 

c o n v e r t e d  o r  s t o l e n  o r  u n l e s s  n e c e s s a r y  r e p a i r s  a r e  r e q u i r e d ,  t h e  

owner s h o u l d  remain  l i a b l e  f o r  t h e  damage d o n e  b y  t h e  n e g l i g e n t  

o p e r a t i o n  o f  t h e  v e h i c l e  h e  owns and p e r m i t s  t o  b e  d r i v e n  b y  

a n o t h e r .  

For  t h e  f i r s t  t i m e  on a p p e a l ,  t h e  Responden t s  now p r e s e n t  a  

new i s s u e .  They r e q u e s t  t h a t  t h e  o w n e r ' s  l i a b i l i t y  b e  l i m i t e d  t o  

t h e  $10 ,000 .00  f l o o r  p r e s c r i b e d  b y  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  

s t a t u t e .  T h e i r  r a t i o n a l e  is t h a t  t h e  l o s s  would b e  " s h i f t e d  f rom 

t h e  i n n o c e n t  t h i r d - p e r s o n  t o  a  f i n a n c i a l l y  r e s p o n s i b l e  s o u r c e ,  i n  

t h i s  c a s e ,  t h e  i n s u r a n c e  i n d u s t r y " .  ( R e s p o n d e n t s '  B r i e f  - P. 31 ) 

I t  i s  i r o n i c  t h a t  t h e y  o f f e r  w idesp read  i n s u r a n c e  c o v e r a g e  a s  t h e  

r e a s o n  t o  r e s t r i c t  l i a b i l i t y  and c o n c u r r e n t l y  r e s t r i c t  i n s u r a n c e  

c o v e r a g e  i n  t h e  case a t  b a r .  The Responden t s '  r e q u e s t  is n e i t h e r  

a d v i s a b l e  no r  n e c e s s a r y .  Ample p r o c e d u r e s  e x i s t  t o  i n s u r e  t h a t  



t h e  i n j u r e d  p l a i n t i f f  does  no t  r e c e i v e  a  double  recovery and is 

no t  over-compensated f o r  t h e  i n j u r i e s  s u f f e r e d .  Why should t h e  

p o t e n t i a l  sou rces  from which t o  o b t a i n  t h a t  recovery b e  r e s t r i c t e d  

s imply because it was convenient  f o r  t h e  defendant?  Of t h e  two, 

it is  no t  t h e  innocent  v i c t im ,  b u t  r a t h e r  t h e  motor v e h i c l e  owner 

who w i l l f u l l y  permi t ted  t h e  t o r t  f ea so r  t o  o p e r a t e  h i s  v e h i c l e .  

Consequently, t h e  owner should bear  r e s p o n s i b i l i t y  f o r  t h e  damages 

he  s e t  i n  motion. 

In s u m ,  Gerald Michalek a s s e r t s  t h a t  t h e  e x i s t i n g  law is not  

c l e a r ,  b u t  h o p e l e s s l y  confused.  He b e l i e v e s  t h a t  t h e  dangerous 

i n s t r u m e n t a l i t y  d o c t r i n e ,  t o g e t h e r  with i t s  two recognized l i m i t e d  

excep t ions ,  should b e  re-aff i rmed a s  t h e  s o l e  b a s i s  f o r  

de te rmin ing  a  motor v e h i c l e ' s  owner ' s  l i a b i l i t y .  This  outcome 

would c l a r i f y  an a r e a  of t h e  law s o r e l y  i n  need of c l a r i f i c a t i o n .  

Moreover, it would i n s u r e  t h a t  a l l  of t h o s e  r e spons ib l e  f o r  t h e  

p l a i n t i f f ' s  i n j u r i e s  would b e  held  accountable .  
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