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PRELIMINARY STATEMENT 

The Statement of Facts and Case submitted by the Appellant is 

factually accurate and will not be challanged by the Commission. 

However, the inference in those statements that the delay in 

processing the request for a rate increase was somehow the fault 

of the Commission is totally inaccurate. Had it not been for the 

assistance offerred by the Commission staff during the preparation 

of the Company's filings, the Petitioner would not have even met 

the minimum filing requirements. 



SUMMARY OF ARGUMENT 

The Commission has the authority to investigate the rate 

filings of a utility and determine if the company has demonstrated 

by a preponderance of the evidence that it is entitled to the 

relief sought. The Commission is under no obligation to advocate 

any position but if it elects to do so, the staff member 

supporting that position appears as any other party in the 

proceeding, unavailable to the Commission as an advisor or during 

deliberation. 

The Petitioner is not entitled as a matter of law to have an 

adversary in order to satisfy its due process rights. It is 

entitled to notice, a hearing and a decision based on the record 

which it has a burden to develop. Material issues of fact are 

developed when the Company files for a rate change, putting at 

issue the lawful rates then in effect and the supporting elements 

used to set those lawful rates. 

The burden of proof, or the ultimate burden of persuasion, 

always rests with the party seeking an affirmative ruling. Here 

the utility sought a change in rates but refused in its hearing to 

demonstrate that it had acted prudently in incurring additional 

expenses. It argued that the completing of the minimum filing 

requirements shifted the burden to the Commission to demonstrate 

that the Company had acted imprudently. Such is clearly not the 

law in Florida. 

The Commission had instituted a policy of using benchmark 

indicators to eliminate the need for proving the reasonableness of 



expense items. The benchmark procedure uses the amount of expense 

the company proved reasonable in the last case increased by a 

compound multiplier using among other factors, the consumer price 

index. The Company had to establish the reasonableness of only 

those expenses which exceeded the benchmark, and not all expenses. 

The Company objected to the procedure claiming that the 

Commission must carry the burden of showing that the benchmark is 

reasonable. The benchmark is not a demonstration that some costs 

are unreasonable. It merely identifies those costs which appear 

to be unreasonable, lessening the burden of the utility to justify 

all expenses. 

The Company refused to demonstrate to the Commission that it 

had been experiencing attrition, instead opting to rely upon its 

completed minimum filing requirements, arguing that the burden had 

somehow shifted. It opiried that the Commission should demonstrate 

that the Company had failed to experience attrition. Again, it is 

not the Commission that bears the ultimate burden of persuasion as 

to the unreasonableness of the company's alleged expenditures. 

The Company refused to present half of its case, that of 

establishing the reasonableness of its claim. It insisted that it 

be compensated for its entire rate case expense without regard to 

the unreasonableness of the prosecution of its rate case. The 

Commission set the rate case expense at the level found to be 

reasonable for a gas company which acted prudently in justifying 

an increase in rates. 



Finally, the Appellant seeks to have this Court engage in rate 

making. The act of setting rates is a legislative function. The 

courts do not have the authority to substitute their judgment for 

the Commission nor reweigh the evidence and find in favor of the 

Company. The Company asks this Court to determine that the 

Company had acted prudently in increasing its expenses after 

precipitously refusing to tender any evidence in support of that 

position to the Commission. 

The Company failed to establish by a preponderance of the 

evidence an entitlement to rate relief except to the limited 

extent that it demonstrated known changes for some expense items. 



POINT 

THE COMMISSION MAY DENY A REQUEST FOR RATE 
INCREASE WHERE THE UTILITY REFUSES TO ESTABLISH 
THE PRUDENCE OF ITS INVESTMENTS AND EXPENSES. 

1. The Appellant confuses the distinction between sections 
120.57(1) and 120.57(2), Florida Statutes. 

Proceedings before the Public Service Commission take many 

forms. The Commission utilizes the informal proceeding found in 

section 120.57(2), Florida Statutes, when it is expected that most 

issues will be resolved without resort to the necessity of a 

formal hearing. In those proceedings where it is anticipated that 

the requirements for a more formal setting is necessary, such as 

major rate cases, the Commission foregoes the informal proceeding 

and initially institutes a formal, section 120.57(1), Florida 

Statutes, proceeding. In an informal proceeding, under section 

120.57(2), the petitioner presents a prima facie case for agency 

action. The agency then makes a "preliminary" determination in 

which it proposes the action it will take in the event that no 

nearing is requested. This has been declared to be "free-form" 

agency action which becomes final if no one requests a hearing. 

In the event of a request for a hearing within a specified period, 

the agency's initial proposed action evaporates. The initial 

action is not reviewed. The petitioner is given a hearing -- de novo 

under section 120.57(1), Florida Statutes. Florida Department of 

Transportation v. J.W.C. Company, Inc., 396 So.2d 778, 786 (Fla. 

1st DCA 1981). 



Here, the Commission initiated a formal hearing under section 

120.57(1), Florida Statutes, without going through the alternative 

procedure of an informal proceeding. Appellant claims erroneously 

that the Commission's election of proceeding with a formal hearing 

under section 120.57(1), Florida Statutes, is flawed for several 

reasons. Each will be addressed in turn. 

Appellant first contends that since the Commission did not 

take a position on all issues, sponsor testimony nor present 

tangible evidence, there were no issues of material fact in the 

proceeding. The contention does not comport with the law in 

Florida. Petitioners seeking a change in rates, by the act of 

filing, create issues of material fact as to all elements 

comprising the justification for new rates. The reason for this 

is obvious. Rates previously approved by the Commission are 

lawful rates carrying with them the imprimatur of state action and 

the presumption of validity. By petitioning for a change in 

rates, a party is challenging the legality of those rates, putting 

at issue the elements justifying those rates. Therefore each 

element supporting the proposed new rates is at issue with those 

elements used to establish the presumptively valid lawful rates. 

Under the Commission's rate setting authority, a petitioner 

seeking to change lawful rates must establish that the existing 

rates are unfair, unreasonable or unjustly discriminatory. 

S366.06(1), Fla. Stat. The method used to meet this standard is 

to show by a preponderance of evidence that the rates presently in 

effect fail to compensate the utility for its prudently incurred 



expenses and fail to produce a reasonable return on the company's 

investment in property used and useful in the public service. 

Gulf Power Co. v. Public Service Commission, 453 So.2d 799 (Fla. 

1984). Until the utility has sustained the burden of proof of 

these statutory criteria, facts are disputed by the filing of a 

petition for rate relief. 

In a situation analogous to the filing of a petition for rate 

relief, this Court had the opportunity to consider whether the 

filing for a bank charter, in itself, raised material issues of 

fact. In Peoples Bank of Indian River County v. State Department 

of Bankinq and Finance, 395 So.2d 521, 524 (Fla. 1981), it held 

that "[ilndeed, in a sense the statutory criteria listed in 

section 659.03(2), Florida Statutes, are, until established, 

'disputed' facts since the applicant for a license has the burden 

of showing that he has satisfied them and is therefore entitled to 

a bank charter." 

The Commission has gone beyond the statutory criteria and by 

rule has fleshed out the statutory criteria. It has promulgated 

rules defining the minimum filing requirements for gas utilities 

seeking rate increases. Rule 25-7.039, Fla. Admin. Code. By 

enacting rules, the Commission has enumerated those elements of 

expenses and investment which it has learned through other rate 

proceedings should be proven in order to support a change in 

rates. In doing so, the Commission has "closed the gap" between 

what it knows and what the petitioner should file and defend in 

its request. McDonald v. Department of Banking and Finance, 346 

So.2d 569, 584 (Fla. 1st DCA 1977). These minimum filing 



requirements, or MFK1s, must be proven by a preponderance of the 

evidence before the Commission can make a finding that the rates 

are justified and are in the public interest. Therefore the 

utility is confronted with material issues of fact in justifying 

all elements of the proposed rates. In the event that the utility 

fails to sustain its burden, the existing rates remain in effect 

having the full force and effect of law. 

In an analogous situation, when a party failed to demonstrate 

that the existing rate structures in effect were discriminatory or 

unjust, this Court found that the lawful rate structures then in 

effect were still valid. In Occidental Chemical Co. v. Mayo, 351 

So.2d 336, 341 (Fla. 1977) this Court held: 

... An examination of the relevant portions of 
Order No. 6794 discloses that, except for a few 
unexplained reclassifications of customers, the 
Commission retained the basic rate structure 
previously approved for Florida Power as being 
fair and reasonable. It is difficult for us to 
overturn a rate structure ~reviouslv found to 
be fair and reasonable, absent a clear showing 
in the record that the earlier structure was 
arbitrary or that changed circumstances have 
made it unreasonable. (Em~hasis s u ~ ~ l i e d )  

Therefore, absent a clear showing here that the rates 

currently on file for South Florida Natural Gas, and previously 

approved by the Commission, are arbitrary or unreasonable, the 

Petitioner fails in its burden of establishing a need for new 

rates. 



2. The absence of an adversary does not deprive the Appellant of 
due process of law. 

The Appellant next maintains that the absence of an adversary 

presenting an adversarial position, deprived it of due process in 

that the Commission did not have evidence in the record to support 

any other position than that advocated by the Petitioner. Such a 

position is hopelessly insupportable. It is not the role of the 

Comnlission nor its staff to present a contrary position on all 

issues presented by a petitioner. As conceded by the Appellant, 

the petitioner seeking a change in rates must sustain the burden 

of proof as to all issues supporting that request. 

The usual role of staff in a rate request proceeding is to 

test the validity, credibility and competency of the evidence 

presented to the Commission in support of a rate increase. It is 

the investigatory arm of the Commission. Section 366.06(1), 

Florida Statutes, provides the standard by which the Commission is 

to act during a request for a rate adjustment. It provides that: 

... The commission shall investigate and 
determine the actual and legitimate costs of 
the property of each utility company, actually 
used and useful in the public service, and 
shall keep a current record of of the net 
investment of each public utility company in 
such property which value, as determined by the 
commission, shall be used for rate making 
purposes and shall be money honestly and 
prudently invested ... in serving the public. 

At the conclusion of a rate proceeding, the staff of the 

Commission then evaluates the evidence presented and makes a 

recommendation to the Commission. Appellant would have the staff 

and the Commission abandon this function and undertake to present 

a contrary case on the company's entitlement. 



The Commission staff has no affirmative burden in a proceeding 

unless it wishes to advocate a position. In the event that a 

staff member wishes to advocate a position, that member will not 

be available to advise the Commission during its deliberations. 

§120.66(l)(b), Fla. Stat. When the staff seeks to advocate a 

position, it has the status of any other party. Its position is 

prefiled and the staff member is available for cross examination. 

This role serves the purpose of placing before the Commission 

affirmative positions on issues that the Commission may wish to 

consider. This testimony may not necessarily be adverse to the 

petitioner, but in all events the position of staff will either 

represent a departure from previous elements of rate making used 

in the company's last rate case, or it may represent a position 

considering changed circumstances advocated by staff. 

In this proceeding, the staff member who prefiled testimony 

was advocating a level for a return on equity reflecting changed 

circumstances in the money markets. It was later stipulated to by 

the parties. Because of this participation in the case, the 

witness was not available to the Commission during its 

deliberating session nor as an advisor. 

Whereas the Commission may institute a proceeding where it 

finds that rates are unjust, unreasonable, insufficient or 

unjustly discrirr~inatory, it is under no obligation to advocate any 

rate increase for a utility. 



... [Tlhe commission shall determine and by 
order fix the fair and reasonable rates, 
rentals, charges or classifications ... to be ... followed in the future. S366.07, Fla. 
Stat. 

What the Appellant has ignored is the role of the Commission. 

It is authorized to investigate rate change requests and determine 

whether the proposed rate changes are in the public interest. 

Inherent in this procedure is a silent party, the public. 

3. The record demonstrates that the Company obstructed an attempt 
to investigate its rate filinq. 

A review of the record demonstrates that the Company undertook 

a course of conduct which directly conflicted with the statutes 

and the holdings of this Court. It did so at its own peril and 

"failed. " 

At every opportunity, the Company attempted to obstruct the 

staff's performance of its statutory obligation to aid the 

Commission in "investigating" the rate filing of South Florida 

Natural Gas. When the only Company witness, Robert J. Morgan, 

Vice President, was tendered as a witness, Counsel for the Company 

objected to any inquiry into Company operations. 

The Company objected to the first question propounded by staff 

of the witness. The staff was inquiring into the Company's 

compliance with the Commission's "gas emergency" rules. 

T .  9 Next the Company objected to inquiry into the 

Cornpany's maintenance of "continuing property records." 

(Tr. 25.) When the objection was overruled and inquiry permitted, 

it was learned that the Company had been maintaining on its books 

and records, for rate making purposes, gas lines which were no 



longer in existence. (Tr. 29.) The Company next objected to a 

question propounded to the witness whether he was familiar with 

"accounting." (Tr. 32.) The next question asked shed some light 

on the Company's obstructionist policy. 

Q (By Mr. Smith) Mr. Morgan, is it true 
that in the course of this case, in your 
investigations of the retired and 
abandoned plant that you found that there 
were 170 lines that had been abandoned but 
which were not retired off the books? 

A Yes. 

(Tr. 33.) 

The very next line of questioning attempted by the staff 

concerned the allocation of physical plant between regulated and 

non-regulation operations. The Company again objected. 

(Tr. 34.) When the staff tried to inquire into the allocation of 

an employee's time between regulated and non-regulated activities 

of the Company the following exchange occurred. 

U (By Mr. Smith) Okay. And let me ask you 
about one other person. Is Mr. Walker, is 
he a salesman who also is involved in 
regulated and non-regulated sales? Does 
he sell appliances and promote the use of 
gas? 

Mr. Bentley: Objection to relevance, Your 
Honor. 

COMMISSIONER WILSON: I'm going to allow the 
question. 

(Tr. 36.) 

The Company took the position throughout that, unless the 

Commission staff presented witnesses, testimony and engaged in an 



a d v e r s a r i a l  r o l e  w i t h  t h e  Company, i t  c o u l d  n o t  i n v e s t i g a t e  t h e  

Company's  f i l i n g .  The Company a p p a r e n t l y  b e l i e v e d  t h a t  o n c e  i t  

had  c o m p l i e d  w i t h  t h e  f i l i n g  r e q u i r e m e n t s  i t  was e n t i t l e d  t o  a  

r a t e  i n c r e a s e  i f  t h e  s t a f f  d i d  n o t  make a n  a f f i r m a t i v e  c a s e  t o  t h e  

c o n t r a r y .  

4 .  The A p p e l l a n t  e r r o n e o u s l y  i n t e r p r e t s  t h e  c o n c e p t  o f  "Burden  
o f  P r o o f " .  

The A p p e l l a n t  b a s e s  i t s  a rgumen t  c o n c e r n i n g  t h e  b u r d e n  o f  

p r o o f  on t h e  f a l l a c i o u s  a s s u m p t i o n  t h a t  t h e  b u r d e n  o f  p r o o f  s h i f t s  

f r o m  t h e  Company t o  t h e  Commission upon t h e  p r e s e n t a t i o n  o f  

c o m p l e t e d  M F R ' s .  I n  f a c t ,  t h e  A p p e l l a n t  a d m i t s  i n  t h e  r e c o r d  t h a t  

i t  w i l l  n o t  show t h a t  i t s  e x p e n s e s  were p r u d e n t l y  i n c u r r e d  b a s e d  

upon t h e  m i s t a k e n  a s s u m p t i o n  t h a t  i t  d o e s  n o t  h a v e  t h e  b u r d e n  o f  

e s t a b l i s h i n g  t h a t  i t s  e x p e n s e s  and  i n v e s t m e n t s  were " p r u d e n t l y n  

i n c u r r e d .  T h i s  i s  c o n t r a r y  t o  t h e  l aw .  

The r e c o r d  e s t a b l i s h e s  t h a t  t h e  Commission c a r e f u l l y  a n d  

a c c u r a t e l y  i n s t r u c t e d  t h e  Company on i t s  b u r d e n .  

COMMISSIONER WILSON: I would a g r e e  w i t h  you 
t h a t  a  s t a t e m e n t  o f  i ssue  d o e s  n o t  i m p o s e - a  
b u r d e n .  The b u r d e n  l i e s ,  and  a l w a y s  d o e s ,  w i t h  
t h e  c o m ~ a D  
o f  i t s  a c t i o n s .  The Company a l w a y s  c a r r i e s  t h e  
b u r d e n  i n  t h e  c a s e .  

MR. ROSE: My o n l y  p e r c e p t i o n  o f  wrong i s  t h e  
word " p r u d e n t n  l i k e  t h e  word " j u s t i f y . "  I 
t h i n k  o u r  b u r d e n  is a  more d e f i n i t i v e  b u r d e n  
t h a n  j u s t i f y  o r  p r u d e n t .  P r u d e n t ,  I t h i n k ,  is  
a  judgment  which  o n e  p l a c e s  on  f a c t s  a f t e r  
h a v i n g  r e c e i v e d  t h o s e  f a c t s .  The Company d i d  
s p e n d  t h e s e  t h i n g s ,  i t  d i d  t h e s e  t h i n g s .  And 
t o  a s k  i t  t o  p r o d u c e  s e l f - s e r v i n g  t e s t i m o n y  
t h a t  s a y s ,  "Oh, y e s ,  w e  we re  s m a r t ,  w e  w e r e  
w i s e , "  I t h i n k  is somehow d o i n g  v i o l e n c e  t o  t h e  
s t a n d a r d .  



[ ~ l h e  b a s i c  p r o p o s i t i o n  a s  I u n d e r s t a n d  t h e  
C o m m i s s i o n ' s  a c c o u n t i n g  a n d  MFRs r u l e s  i s  what  
d i d  you d o ,  w h a t  d i d  i t  c o s t ?  

A t  t h a t  p o i n t ,  I t h i n k  t h e  b u r d e n  n e e d s  t o  
s h i f t  t o  someone,  i f  someone w i s h e s  t o  come 
f o r w a r d  t o  s a y ,  "No, y o u ' r e  n o t  -- t h i s  is n o t  
p r u d e n t  e x p e n d i t u r e  f o r  t h e s e  r e a s o n s . "  
( E m p h a s i s  s u p p l i e d )  

A p p e l l a n t  i s  c o n t e n d i n g  t h a t  o n c e  i t  s a t i s f i e s  t h e  minimum 

f i l i n g  r e q u i r e m e n t s  a n d  a v e r s  t h a t  i t  h a s  i n c u r r e d  e x p e n s e s  a n d  

made i n v e s t m e n t s  t h a t  t h e  b u r d e n  o f  d e m o n s t r a t i n g  t h a t  t h o s e  

e x p e n s e s  w e r e  i m p r u d e n t  s h i f t  t o  t h e  Commiss ion.  T h i s  e r r o n e o u s  

p r o p o s i t i o n  is  c l e a r l y  i n d i c a t e d  l a t e r  i n  t h e  r e c o r d :  

COMMISSIONER WILSON: ... -- I ' v e  n e v e r  s e e n  
a n y  s t a t e m e n t  t h a t  i n d i c a t e d  t h a t  t h e  Company 
d i d  n o t  a l w a y s  r e t a i n  t h e  b u r d e n  o f  p r o o f  i n  a  
c a s e .  

MR. ROSE: Yes s i r ,  t h e  q u e s t i o n  i s ,  w h a t  
b u r d e n ?  

COMMISSIONER WILSON: Well, i t ' s  t h e  b u r d e n  o f  
d e m o n s t r a t i n g  b y  t h e  p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e ,  t h e  f a c t u a l  i s s u e s  o f  t h e  c o s t  a n d  
t h e  p r u d e n c e  i s s u e .  

MR. ROSE: Thank y o u ,  Commiss ioner  W i l s o n .  I 
know w e  wan t  t o  g e t  o n  w i t h  i t .  I'm s o r r y ,  I 
d i s a g r e e  w i t h  y o u ,  b u t  I t h i n k  t h a t ' s  f o r  
b r i e f s  . 1 

( T r .  1 0 1 . )  

l ~ h e r e  i s  f u r t h e r  d i s c u s s i o n  i n  t h i s  e x c h a n g e  c o n c e r n i n g  
v a r i a n c e  f r o m  benchmark numbers .  However,  w i t h i n  t h a t  d i s c u s s i o n  
a s  well ,  Commiss ioner  W i l s o n  a s s e r t s  t h a t  t h e  Company h a s  t o  
e s t a b l i s h  t h e  p r u d e n c e  o f  t h e  e x p e n d i t u r e s  w h i c h  d e v i a t e  f r o m  t h e  
benchmark .  C o u n s e l  f o r  t h e  company c l e a r l y  i s  a t  o d d s  w i t h  t h e  
Company 's  b u r d e n  o f  e s t a b l i s h i n g  t h e  p r u d e n c e  o f  i t s  a c t i o n s .  



The Company is clearly confused on the meaning of the term 

"burden of proof". The term itself has taken on more than one 

meaning through misuse. As clarified by this Court, the "burden 

of ultimate persuasion" always rests upon the person asserting the 

affirmative of the issue. The burden of ultimate persuasion that 

the Company prudently incurred expenses always rests with the 

Company. The Company has confused the burden of going forward 

with the evidence with the burden of ultimate persuasion. 

In Florida Department of Transportation v. J.W.C. Company, 

Inc., supra, in citing from this Court's decision in In Re Estate 

of Ziy, 223 So.2d 42, (Fla. 1969), the Court distinguished the 

confusion in the use of the term. 

The term "burden of proof" has two distinct 
meanings. By the one is meant the duty of 
establishing the truth of a given proposition 
or issue by such a quantum of evidence as the 
law demands in the case in which the issue 
arises; by the other is meant the duty of 
producing evidence at the beginning or at any 
subsequent stage of the trial, in order to make 
or meet a prima facie case. Generally 
speaking, the burden of proof, in the sense of 
the duty of producing evidence, passes from 
party to party as the case progresses, while 
the burden of proof, meaning the obliqation to 
establish the truth of the claim by a 
reponderance of the evidence, rests throughout [pan the party asserting the affirmative of the 
issue, and unless he meets this obligation upon 
the whole case he fails. (Emphasis supplied) 

(at 787.) 

Appellant is contending that once it has filled out the data 

requested in the MFK's it has raised a prima facie presumption 

that it acted prudently in incurring the enumerated expenses. It 

would then be the staff's burden, under Appellant's theory, to 



show t h a t  t h e  e x p e n s e s  were i n  f a c t  i m p r u d e n t l y  i n c u r r e d .  The 

Commission a n d  t h i s  C o u r t  h a v e  b e e n  c o n f r o n t e d  w i t h  j u s t  t h i s  

e r r o n e o u s  p r o p o s i t i o n  i n  t h e  p a s t .  

I n  F l o r i d a  Power C o r p o r a t i o n  v .  Cresse, 413 So .2d  1187   la. 

1 9 8 2 ) ,  t h e  u t i l i t y  f i l e d  f o r  a  change  i n  r a t e s  i n  t h e  f u e l  

a d j u s t m e n t  p r o c e e d i n g  a n d  a l l e g e d  t h a t  i t  h a d  i n c u r r e d  i n c r e a s e d  

c o s t s  i n  f u e l  d u e  t o  a n  o u t a g e  i n  i t s  n u c l e a r  power p l a n t .  I t  was 

c o n t e n d e d  t h a t  t h e  o u t a g e  was e x t e n d e d  by  a  w e e k  b e c a u s e  t h e  

u t i l i t y  had  f a i l e d  t o  k e e p  a  s p a r e  d e c a y  h e a t  pump i n  i t s  p a r t s  

i n v e n t o r y .  The u t i l i t y  r a i s e d  t h r e e  p o i n t s  on a p p e a l  b u t  t h e  

t h i r d  p o i n t  is  mos t  r e l e v a n t .  

A s  i ts  f i n a l  p o i n t  on a p p e a l ,  FPC a r g u e s  t h a t  
t h e  PSC, i n  r e f u s i n g  t o  p e r m i t  r e c o v e r y  o f  t h e  
d i s p u t e d  amount ,  imposed upon i t  a n  i m p r o p e r  
b u r d e n  o f  p r o o f .  A c c o r d i n g  t o  t h e  u t i l i t y ,  
l e g i t i m a t e l y  i n c u r r e d  o p e r a t i n g  e x p e n s e s  s u c h  
as  f u e l  c o s t s  a re  presumed r e a s o n a b l e ,  a n d  
e v i d e n c e  t h a t  s u c h  o p e r a t i n g  c o s t s  were 
i n c u r r e d  s a t i s f i e s  t h e  u t i l i t y ' s  b u r d e n  o f  
p r o d u c t i o n .  A t  t h i s  p o i n t ,  i t  r e a s o n s ,  t h e  PSC 
m u s t  e s t a b l i s h  by  s u b s t a n t i a l  a n d  c o m p e t e n t  
e v l d e n c e  t h a t  t h e  amoun t s  p a i d  were i m p r u d e n t l y  
o r  u n n e c e s s a r i l y  i n c u r r e d .  ... W e  d o  n o t  
a g r e e .  

The r e q u i r e m e n t  t h a t  u t i l i t i e s  d e m o n s t r a t e  t h e  
r e a s o n a b l e n e s s  o f  t h e i r  f u e l  c o s t s  is n o t  
i m p r o p e r  o r  u n u s u a l .  "Burden  o f  p r o o f  i n  a 
commiss ion  p r o c e e d i n g  is a l w a y s  on  a  u t i l i t y  
s e e k i n g  a r a t e  c h a n g e ,  a n d  upon o t h e r  p a r t i e s  
s e e k i n g  t o  change  e s t a b l i s h e d  r a t e s . "  
( E m p h a s i s  s u p p l i e d )  

( a t  1 1 9 1 . )  

I t  is t h e  A p p e l l a n t ,  S o u t h  F l o r i d a  N a t u r a l  Gas ,  t h a t  is  s e e k i n g  t o  

c h a n g e  t h e  l a w f u l  r a t e s  on f i l e  w i t h  t h e  Commiss ion.  T h e r e f o r e ,  

i t  h a s  t h e  a f f i r m a t i v e  d u t y  t o  e s t a b l i s h  n o t  o n l y  t h a t  i t  d i d  m a k e  



e x p e n d i t u r e s  b u t  t h a t  t h e  a c t i o n  i n  making t h o s e  e x p e n d i t u r e s  was 

p r u d e n t  a n d  i n  t h e  p u b l i c  i n t e r e s t .  

The P e t i t i o n e r  i n  t h i s  p r o c e e d i n g  b e f o r e  t h e  Commiss ion,  

e l e c t e d  t o  p u r s u e  a  r e c k l e s s  c o u r s e  o f  c o n d u c t  n o t  s u p p o r t e d  by  

t h e  l a w  i n  t h i s  S t a t e .  I t  f i l e d  c o m p l e t e d  M F R ' s  i n d i c a t i n g  wha t  

i t  had  s p e n t  on p a r t i c u l a r  items of  t r a d i t i o n a l  r a t e  making.  I t  

c h o s e  t o  p r e s e n t  t h e s e  m a t t e r s  w i t h o u t  a n y  i n t e n t i o n  o f  

d e m o n s t r a t i n g  t h a t  t h e y  w e r e  " p r u d e n t l y n  i n c u r r e d .  I t  w r o n g l y  

assumed  t h a t  t h e  a c t  o f  s p e n d i n g  r a t e  p a y e r  g e n e r a t e d  f u n d s  

somehow r a i s e d  a  p r i m a  f a c i e  p r e s u m p t i o n  t h a t  t h e  e x p e n d i t u r e s  

were p r u d e n t .  Even a f t e r  b e i n g  r e p e a t e d l y  i n f o r m e d  by  t h e  

Commission and  t h e  Commission s t a f f ,  t h e  P e t i t i o n e r  p lowed f o r w a r d  

p r e s e n t i n g  h a l f  o f  a  c a s e .  I t  d i d  s o  a t  i t s  own p e r i l  a n d  f a i l e d  

t o  s u s t a i n  i t s  b u r d e n  o f  p r o o f .  

5 .  The A p p e l l a n t  m i s c o n s t r u e s  t h e  a p p l i c a b i l i t y  o f  t h e  Deel c a s e .  

The A p p e l l a n t  p l a c e s  g r e a t  r e l i a n c e  upon t h e  c a s e  o f  Deel 

Moto r s ,  I n c .  v .  Depa r tmen t  o f  Commerce, 252 So .2d  389 ( F l a .  1st 

DCA 1 9 7 1 ) .  I n  Deel, a  p e t i t i o n  was f i l e d  s e e k i n g  t o  r e q u i r e  

employee  members o f  a  s e l f - i n s u r e r  g r o u p  t o  p a y  a s s e s s m e n t s  l e v i e d  

a g a i n s t  them. The members f i l e d  w r i t t e n  r e s p o n s e s  d e n y i n g  t h e  

a l l e g a t i o n s  c o n t a i n e d  i n  t h e  p e t i t i o n .  A h e a r i n g  was c a l l e d  a t  

which  time t h e  a t t o r n e y  f o r  t h e  p e t i t i o n e r  made a n  i n f o r m a l  

p r e s e n t a t i o n  w i t h o u t  b e i n g  sworn  a s  a  w i t n e s s .  No p r o o f  was 

o f f e r e d  a s  t o  t h e  c o r r e c t n e s s  o f  u n d e r l y i n g  r e c o r d s .  The 

s e l f - i n s u r e d  g r o u p  c h a l l e n g e d  t h e  s u f f i c i e n c y  o f  t h e  h e a r i n g  s i n c e  

no  e v i d e n c e  was p r e s e n t e d  a g a i n s t  t h e  g r o u p .  The h e a r i n g  was 



a d j o u r n e d  a n d  t h e  D e p a r t m e n t  r e n d e r e d  a d e c i s i o n  i n  f a v o r  o f  t h e  

a s s e s s m e n t  a g a i n s t  t h e  s e l f - i n s u r e r  g r o u p .  

The  C o u r t  h e l d  i n  Deel t h a t  t h e  p r o c e e d i n g  was f l a w e d  i n  t h a t  

n o  e v i d e n c e  was p r e s e n t e d  t o  s u p p o r t  a f i n d i n g  o f  l i a b i l i t y  

a g a i n s t  t h e  s e l f - i n s u r e r  g r o u p .  T h e  C o u r t  c o r r e c t l y  r u l e d  t h a t  

t h e  s e l f - i n s u r e r  g r o u p  was d e p r i v e d  o f  d u e  p r o c e s s  i n  n o t  b e i n g  

a f f o r d e d  t h e  o p p o r t u n i t y  t o  c o n f r o n t  t h e  e v i d e n c e  a g a i n s t  i t .  

However ,  t h e  Deel c a s e ,  a s  a p p l i e d  b y  t h e  A p p e l l a n t ,  i s  f a c t u a l l y  

d i s t i n g u i s h a b l e  f r o m  t h e s e  p r o c e e d i n g s .  I n  Deel, t h e  p e t i t i o n e r  

was  s e e k i n g  t h e  i m p o s i t i o n  o f  a s s e s s m e n t s  a g a i n s t  t h e  s e l f - i n s u r e r  

g r o u p .  I t  b o r e  t h e  b u r d e n  o f  e s t a b l i s h i n g  t h a t  a s s e s s m e n t s  were 

d u e .  I n  t h i s  case,  t h e  a n a l o g o u s  p a r t y  w o u l d  be t h e  u t i l i t y  

s e e k i n g  t o  d e m o n s t r a t e  t h a t  t h e  r a t e s  i n  e f f e c t  were i n s u f f i c i e n t  

t o  c o m p e n s a t e  t h e  u t i l i t y  f o r  p r u d e n t l y  i n c u r r e d  e x p e n s e s  a n d  

p r o v i d e  a r e a s o n a b l e  r e t u r n  o n  i t s  i n v e s t m e n t .  Here, a s  i n  t h e  

Dee1 case,  t h e  P e t i t i o n e r  f a i l e d  t o  s u s t a i n  i ts  b u r d e n .  I n  Deel, 

t h e  p a r t y  who w o u l d  h a v e  b e e n  a f f e c t e d  u l t i m a t e l y  b y  t h e  

D e p a r t m e n t ' s  d e c i s i o n  p r e s e n t e d  n o  e v i d e n c e ,  m e r e l y  c h a l l e n g i n g  

t h e  d e c i s i o n  a f t e r  i t  was r e n d e r e d .  I n  t h i s  case,  t h e  p u b l i c ,  t h e  

p a r t y  who w o u l d  h a v e  b e e n  U l t i m a t e l y  a f f e c t e d  b y  t h e  d e c i s i o n  o f  
1 

t h e  Commiss ion  was more  f o r t u n a t e .  T h e  Commiss ion  c a r r i e d  o u t  i t s  

s t a t u t o r y  d u t y  f i n d i n g  t h a t  t h e  P e t i t i o n e r ,  S o u t h  F l o r i d a  N a t u r a l  

Gas, h a d  f a i l e d  t o  p r e s e n t  e v i d e n c e  s h o w i n g  a n  e n t i t l e m e n t  t o  a 

r a t e  i n c r e a s e .  



6 .  The  u s e  o f  t h e  benchmark  t e s t  d o e s  n o t  s h i f t  t h e  b u r d e n  t o  
t h e  Commiss ion t o  e s t a b l i s h  p r u d e n t  e x p e n s e s .  

The  Commiss ion e m p l o y s  a  d e v i c e  t o  r e d u c e  t h e  r e g u l a t o r y  

b u r d e n  o n  a p p l i c a n t s  f o r  r a t e  i n c r e a s e s .  The Commiss ion h a s  

e s t a b l i s h e d  t h a t  a n y  e x p e n s e  w h i c h  is w i t h i n  t h e  r a n g e  o f  t h e  

e x p e n s e s  o f  t h e  l a s t  r a t e  c a s e ,  compounded b y  t h e  Consumer P r i c e  

I n d e x ,  i s  p r e s u m e d  r e a s o n a b l e  a n d  p r u d e n t ,  r e q u i r i n g  n o  f u r t h e r  

p r o o f  b y  t h e  u t i l i t y .  A p p a r e n t l y  t h e  Company was  a w a r e  o f  t h i s  

c o n c e p t  b e c a u s e  t h e  w i t n e s s  f o r  t h e  Company t e s t i f i e d  t h a t  h e  

i n t r o d u c e d  t h e  c o n c e p t  t o  t h e  Commiss ion.  ( ~ r .  9 4 . )  

Once a g a i n ,  t h e  Commiss ion r e i t e r a t e d  t h e  Company 's  b u r d e n  a n d  

t h e  p u r p o s e  o f  t h e  benchmark :  

COMMISSIONER WILSON: B u t  I t h i n k  p a r t  o f  t h e  
p u r p o s e  o f  t h e  benchmark is  t o  r a i s e  a  r e d  f l a g  
t o  t h e  Commiss ion a s  w e l l  a s  t h e  Company t o  
i n d i c a t e  t h o s e  items w h i c h  may r e q u i r e  t o  b e  -- 
may n e e d  t o  b e  s p e c i f i c a l l y  a d d r e s s e d  i n  terms 
o f  t h e  m a g n i t u d e  o f  t h a t  e x p e n d i t u r e  a n d  i t s  
p r u d e n c e .  

( T r .  9 4 . )  

A t  t h i s  p o i n t ,  t h e  Company a g a i n  o b j e c t e d  t o  c a r r y i n g  t h e  

b u r d e n  o f  e s t a b l i s h i n g  t h e  p r u d e n c e  o f  t h o s e  e x p e n s e s  i d e n t i f i e d  

b y  t h e  benchmark  t e s t .  The Company a s s e r t e d  t h a t  t h e  s c r e e n i n g  o f  

e x p e n s e s  u s i n g  t h e  benchmark  somehow s h i f t e d  t h e  u l t i m a t e  b u r d e n  

o f  p e r s u a s i o n  t o  t h e  s t a f f .  Once a g a i n  t h e  Company e r r e d .  

7 .  The  Commiss ion may d e n y  a n  a t t r i t i o n  a l l o w a n c e  w h e r e  t h e  
Company f a i l s  t o  e s t a b l i s h  t h a t  a t t r i t i o n  o c c u r r e d .  

A t t r i t i o n  i s  a  phenomenon s o m e t i m e s  e x p e r i e n c e d  b y  u t i l i t i e s  

when t h e i r  l e v e l  o f  e a r n i n g s  is  e r o d e d  b y  a n  i n c r e a s e  i n  e x p e n s e s  

w i t h o u t  a  c o n c o m i t a n t  i n c r e a s e  i n  r e v e n u e s .  T h i s  e r o s i o n  i n  



earnings will be considered in a rate case upon a showing that the 

utility has in fact experienced an erosion in earnings and that 

the utility has acted prudently in incurring the increased 

expenses. Citizens of the State of Florida v. Public Service 

Commission, 345 So.2d 784, 787 (Fla. 1983). The Commission has 

prepared a formula for the calculation of an attrition allowance 

consistent with the provision of Rule 25-7.039(27), Fla. Admin. 

Code. It merely quantifies how certain expenses have increased. 

The filing of the completed formula is not proof that attrition 

has occurred -- it proves that if you plug numbers into a formula 
you get an answer. 

The utility contends that by submitting the information used 

by the Commission in past awards of attrition, it had satisfied 

its burden of proof. Once again the Appellant has merely produced 

half of the necessary information necessary to sustain an award of 

attrition. It failed to demonstrate that it had acted prudently 

or that it had actually sustained attrition. The utility must 

submit a contemporaneous demonstration that the utility has 

experienced attrition, that it is reasonable to expect that the 

utility will continue to experience attrition and that the utility 

acted prudently in minimizing the effects of attrition. Without 

this demonstration, the utility will fail in its burden of 

establishing by a preponderance of the evidence that it is 

entitled to an award of an attrition allowance in its rate 

increase. 

This is not a means of penalizing the utility. It is required 

to prevent the rate payers from paying through increased rates, 



e x p e n d i t u r e s  n o t  found t o  be r ea sonab l e  o r  p r u d e n t l y  i n c u r r e d .  

The u t i l i t y  f a i l e d  t o  demons t ra te  a t t r i t i o n .  I t  had,  however, 

proved t h a t  c e r t a i n  expense i t ems  had i n c r e a s e d  and would con t i nue  

a t  t h e  i n c r e a s e d  l e v e l .  Desp i t e  i t s  r e l u c t a n c e  t o  do s o ,  t h e  

u t i l i t y  i n a d v e r t e n t l y  proved t h a t  i t  a c t e d  p r u d e n t l y  i n  t h a t  i t  

could  n o t  r e a sonab ly  reduce  t h o s e  expenses .  The Commission 

t h e r e f o r e  awarded i n c r e a s e d  r a t e s  t o  cover t hose  "known" changes 

i n  expenses .  

I n  Gulf Power v. Bevis ,  289 So.2d 401, 405  l la. 1 9 7 4 ) ,  t h e  

Commission had been con f ron t ed  w i t h  t h e  e l i m i n a t i o n  of  a  c o r p o r a t e  

p r i v i l e g e  t a x  and t h e  impos i t i on  of  a  new c o r p o r a t e  income t a x  

du r ing  Gulf Power 's  t e s t  y e a r .  T h i s  Cour t  s t a t e d :  

The recogn ized  r u l e  then  is  t h a t  t h e  t e s t  yea r  
m u s t  be a d j u s t e d  f o r  known and imminent changes 
i n  o rde r  t o  be r e p r e s e n t a t i v e  of t h e  c o n d i t i o n s  
which w i l l  p r e v a i l  i n  t h e  immediate f u t u r e  when 
t h e  r a t e s  w i l l  become e f f e c t i v e .  I n a p p l i c a b l e  
f a c t o r s  m u s t  be removed from t e s t - y e a r  
c o n s i d e r a t i o n s ,  wh i l e  a p p r o p r i a t e  new ones  m u s t  
be added. 

T h i s  is  p r e c i s e l y  what t h e  Commission undertook t o  do.  I t  

determined t h a t  t h e  Company had f a i l e d  t o  prove a t t r i t i o n  bu t  

through i t s  f i l i n g s  and c r o s s  examinat ion by s t a f f ,  i t  had 

demonst ra ted  t h a t  c e r t a i n  expense i t ems  had i n c r e a s e d .  The 

Commission awarded an i n c r e a s e  i n  r a t e s  t o  compensate t h e  Company 

f o r  i n c r e a s e s  i n  p r o p e r t y  i n s u r a n c e s ,  long-term d e b t  and r a t e  c a s e  

expenses .  

Once a g a i n ,  t h e  Company a s s e r t s  i n  i t s  b r i e f  t h a t  i t  proved 

a t t r i t i o n  by complet ing  t h e  M F R ' s  b u t  aga in  f a i l s  t o  demons t ra te  

where i n  t h e  r e c o r d  i t  t ende red  a  preponderance  of t h e  ev idence  



t o ,  i n  f a c t ,  e s t a b l i s h  t h a t  a t t r i t i o n  h a d  o c c u r r e d ,  is  o c c u r r i n g  

a n d  w i l l  c o n t i n u e  t o  o c c u r .  I t  d e m o n s t r a t e d  t h a t  c e r t a i n  e x p e n s e s  

would  i n c r e a s e  a n d  t h e  Commiss ion a w a r d e d  a n  i n c r e a s e  i n  r a t e s  

b a s e d  upon t h e  e v i d e n c e  i t  h a d  b e f o r e  i t .  

8 .  The r a t e  c a s e  e x p e n s e s  were r e a s o n a b l e .  

The  Commiss ion a w a r d e d  t h e  Company $94 ,000  i n  r a t e  c a s e  

e x p e n s e s  a t  t h e  c o n c l u s i o n  o f  t h e  p r o c e e d i n g .  The  Company h a d  

o r i g i n a l l y  p r o j e c t e d  a n  e x p e n d i t u r e  o f  $63 ,000 .  I t  c o n t e n d e d  a t  

h e a r i n g  t h a t  i t  h a d  i n c u r r e d  $142 ,093 .  The  Company h a d  

u n s u c c e s s f u l l y  s o u g h t  a  r a t e  i n c r e a s e  o f  $343 ,414  on a n  a n n u a l  

b a s i s .  The  Company was o n l y  a b l e  t o  j u s t i f y  a  p e r m a n e n t  r a t e  

i n c r e a s e  o f  $49 ,542  w h i c h  i n c l u d e s  a  t h r e e  y e a r  a m o r t i z a t i o n  o f  

t h e  r a t e  c a s e  e x p e n s e s  a w a r d e d .  

I n  t h e  n o n - f i n a l  c a s e  o f  Meadowbrook U t i l i t y  S y s t e m  v .  p u b l i c  

S e r v i c e  Commiss ion ,  C a s e  No. BT-217, O p i n i o n  f i l e d  December 1 0 ,  

1 9 8 7 ,  t h e  Commiss ion h a d  i n i t i a t e d  a n  i n q u i r y  i n t o  t h e  Company 's  

o v e r - e a r n i n g s .  The Company r e s p o n d e d  b y  f i l i n g  f o r  a  r a t e  

i n c r e a s e .  The Commiss ion f o u n d  t h a t  t h e  Company h a d  b e e n  

o v e r - e a r n i n g  a n d  i t  o r d e r e d  a  r a t e  r e d u c t i o n .  However,  a s  a  

c o n s e q u e n c e  o f  a w a r d i n g  r a t e  c a s e  e x p e n s e s ,  t h e  r a t e s  i n  f a c t  

i n c r e a s e d .  

The C o u r t  f o u n d  t h a t  a n  a u t o m a t i c  a w a r d  o f  r a t e  c a s e  e x p e n s e s  

i n  e v e r y  c a s e  would  c o n s t i t u t e  a n  a b u s e  o f  d i s c r e t i o n  " w i t h o u t  

r e f e r e n c e  t o  t h e  p r u d e n c e  o f  t h e  c o s t s  i n c u r r e d  i n  t h e  r a t e  c a s e  

p r o c e e d i n g . "  C i t i n g  t o  F l o r i d a  Crown U t i l i t i e s ,  I n c .  v .  U t i l i t y  

R e g u l a t o r y  B o a r d  o f  t h e  C i t y  o f  J a c k s o n v i l l e ,  274 So.2d 5 9 7  ( F l a .  

1st DCA 1 9 7 3 ) .  



Here, t h e  Company c o n t i n u e d  t o  f o l l o w  i t s  p o l i c y  o f  r e f u s i n g  

t o  show t h a t  i t  a c t e d  p r u d e n t l y  i n  i n c u r r i n g  e x p e n s e  items. T h e  

C o m m i s s i o n  s e t  t h e  r a t e  case e x p e n s e s  a t  t h e  l e v e l  f o u n d  t o  b e  

p r u d e n t  i n  t h e  l a s t  g a s  r a t e  case i t  c o n s i d e r e d .  T h i s  s u r r o g a t e  

f o r  a r e a s o n a b l e  l e v e l  o f  r a t e  case e x p e n s e  is  w i t h i n  t h e  r a n g e  o f  

z e r o  t o  t h a t  a l l e g e d  b y  t h e  Company b u t  n o t  shown t o  b e  " p r u d e n t . "  

9 .  The  r e m e d y  s o u g h t  b y  t h e  A p p e l l a n t  is  i n a p p r o p r i a t e .  

T h e  A p p e l l a n t  s e e k s  t o  h a v e  t h i s  C o u r t  s u b s t i t u t e  i t s  j u d g m e n t  

f o r  t h a t  o f  t h e  Commiss ion  a n d  i m p o s e  t h e  i n c r e a s e  i n  r a tes  t o  b e  

c h a r g e d  c u s t o m e r s  o f  S o u t h  F l o r i d a  N a t u r a l  G a s .  I n  s u p p o r t  o f  i t s  

r e q u e s t ,  t h e  Company c i t e s  n o  a u t h o r i t y  f o r  t h e  C o u r t ' s  

j u r i s d i c t i o n  t o  g r a n t  s u c h  r e l i e f .  S e c t i o n  1 2 0 . 6 8 ( 9 ) ,  F l o r i d a  

S t a t u t e s ,  a u t h o r i z e s  t h e  C o u r t  t o  m o d i f y  a g e n c y  a c t i o n  o n l y  when 

h e  a g e n c y  h a s  " e r r o n e o u s l y  i n t e r p r e t e d  a p r o v i s i o n  o f  l a w . "  To 

t h e  c o n t r a r y ,  i t  seems t h a t  t h e  A p p e l l a n t  is  c o n t e n d i n g  t h a t  t h e  

C o m m i s s i o n  s o r ~ ~ e h o w  d e p r i v e d  t h e  Company o f  p r o c e d u r a l  d u e  p r o c e s s  

b y  n o t  a f f i r m a t i v e l y  a d v o c a t i n g  a n  o p p o s i t e  r e s u l t  t o  t h a t  o f f e r e d  

b y  t h e  Company. 

The  A p p e l l a n t  a s k s  t h a t  t h i s  C o u r t  e n g a g e  i n  r a t e  s e t t i n g .  A s  

w i t h  t h e  o t h e r  c o n t e n t i o n s  o f  t h e  A p p e l l a n t ,  t h i s  t o o  d o e s  n o t  

c o m p o r t  w i t h  t h e  law. 

A s  e a r l y  a s  1 8 8 8 ,  i n  McWhorter  v .  P e n s a c o l a  & A. R .  C o . ,  5 S o .  

1 2 9 ,  1 3 7 ;  24 F l a .  4 1 7  ( F l a .  1 8 8 8 ) ,  t h i s  C o u r t  h e l d  t h a t  r a t e  

s e t t i n g  was a l e g i s l a t i v e  f u n c t i o n  w h i c h  c o u l d  b e  p r o p e r l y  

d e l e g a t e d  t o  a Commiss ion  w i t h  s u p e r v i s o r y  p o w e r s .  Later  i n  S t a t e  

e x  r e l .  S w e a r i n g t o n  v .  R a i l r o a d  C o m m i s s i o n e r s  o f  F l a . ,  8 4  S o .  4 4 4 ,  

446  ( F l a .  1 9 2 0 ) ,  t h i s  C o u r t  h e l d :  



I n  f i x i n g  r a t e s  t o  b e  c h a r g e d  b y  r a i l r o a d  
common c a r r i e r s  f o r  t r a n s p o r t i n g  p e r s o n s  a n d  
p r o p e r t y ,  t h e  r a i l r o a d  c o m m i s s i o n e r s  e x e r c i s e  a  
q u a s i - l e g i s l a t i v e  f u n c t i o n  s o m e t i m e s  r e g a r d e d  
a s  b e i n g  a d m i n i s t r a t i v e ,  b u t  n o t  j u d i c i a l  i n  
i t s  n a t u r e .  

More r e c e n t l y ,  t h i s  C o u r t  e m p h a s i z e d  t h e  l e g i s l a t i v e  n a t u r e  o f  

r a t e  s e t t i n g .  I n  Myers  v .  Hawkins ,  362  So .2d  9 2 6 ,  932 ( F l a .  

1 9 7 8 ) ,  t h i s  C o u r t  s t a t e d :  

... [ T l h e  s t a t u t o r y  r a n g e  o f  t h e  C o m m i s s i o n ' s  
r e s p o n s i b i l i t y  is  s o  v a s t  t h a t  t h e  a g e n c y  i n  
f a c t  e x e r c i s e s  j u d i c i a l - l i k e  p o w e r s  i n  
p e r f o r m i n g  o n l y  a  f r a c t i o n  ( a l b e i t  a  h i g h l y  
v i s i b l e  a n d  s i g n i f i c a n t  f r a c t i o n )  o f  i t s  
d u t i e s .  2 0  

20 The many n o n - j u d i c i a l  f u n c t i o n s  o f  t h e  
P u b l i c  S e r v i c e  Commiss ion p r e s c r i b e d  i n  t h e  
F l o r i d a  S t a t u t e s  i n c l u d e  ... r a t e  m a k i n g  a n d  
r e g u l a t o r y  a u t h o r i t y  ... o v e r  ... p u b l i c  
u t i l i t i e s  s u p p l y i n g  e l e c t r i c  a n d  g a s  ( c h .  3 6 6 ) .  

Not o n l y  is  t h e  A p p e l l a n t  a s k i n g  t h i s  C o u r t  t o  p r e s c r i b e  r a t e s  

w h i c h  is  n o t  w i t h i n  t h e  j u d i c i a l  f u n c t i o n  o f  t h i s  C o u r t ,  b u t  t h e  

A p p e l l a n t  is a s k i n g  t h a t  t h e  C o u r t  s u b s t i t u t e  i t s  judgment  f o r  t h e  

f i n d e r  o f  f a c t  a n d  d e t e r m i n e  t h a t  t h e  Company h a d  d e m o n s t r a t e d  

t h a t  i t s  r a t e  i n c r e a s e  was b a s e d  o n  a c t u a l  e x p e n s e s  p r u d e n t l y  

i n c u r r e d .  T h i s  is  e s p e c i a l l y  i r o n i c  i n  v i e w  of  t h e  f a c t  t h a t  t h e  

Company a d m i t t e d  t h a t  i t  would  n o t  t e n d e r  e v i d e n c e  t h a t  i t s  

e x p e n s e s  were i n  f a c t  p r u d e n t .  

T h i s  C o u r t  may n o t  s u b s t i t u t e  i t s  judgment  f o r  t h a t  o f  t h e  

t r i e r  o f  f a c t .  § 1 2 0 . 6 8 ( 1 2 ) ,  F l a .  S t a t . ;  C i t i z e n s  o f  t h e  S t a t e  o f  

F l o r i d a  v .  P u b l i c  S e r v i c e  Commiss ion ,  4 3 5  So.2d 784 ,  787 ( F l a .  

1 9 8 3 ) .  I t  is t h e  b u r d e n  o f  t h e  C o u r t  t o  d e t e r m i n e  w h e t h e r  t h e  



PSC1s action comports with the essential requirements of law and 

is supported by competent substantial evidence in the record. 

Florida Telephone Corp. v. Mayo, 350 So.2d 775 (Fla. 1977). By 

its own admissions, the Appellant refused to sustain its burden 

before the Commission. It has failed to sustain a claim that the 

commission's decision is somehow invalid, arbitrary or unsupported 

by the evidence. Citizens of the State of Florida v. Public 

Service Commission, 425 So.2d 534, 539 (Fla. 1982). Therefore, 

the Appellant's case must fail. 



CONCLUSION 

The Appe l lan t  undertook a  p r e c i p i t o u s  cou r se  of conduct  b e f o r e  

t h e  Commission, advoca t i ng  a  p rocedure  c l e a r l y  c o n t r a r y  t o  

e s t a b l i s h e d  law, p r eceden t  and p r a c t i c e .  The law p rov ide s  t h a t  a  

person s eek ing  t o  change e x i s t i n g  r a t e s  b e a r s  t h e  u l t i m a t e  burden 

of pe r s ua s ion  t h a t  t h e  r a t e s  i n  e f f e c t  a r e  somehow u n f a i r ,  u n j u s t  

o r  unreasonab le .  

The u t i l i t y  was c o n t e n t  -- no, adamant,  t h a t  a l l  i t  had t o  

demons t ra te  was t h a t  i t  i n c u r r e d  a d d i t i o n a l  expenses .  I t  r e f u s e d  

t o  t r y  t o  demonst ra te  t h a t  i t  had a c t e d  p r u d e n t l y ,  i n s t e a d  o p t i n g  

t o  i n s i s t  t h a t  t h e  Commission demons t ra te  t h a t  t h e  Company had 

a c t e d  imprudent ly .  I t  d i d  s o  a f t e r  be ing  adv i sed  t h a t  i t  was i n  

e r r o r .  I t  proceeded a t  i t s  own p e r i l .  

Wherefore, t h e  Order of t h e  Commission compl ies  wi th  t h e  

e s s e n t i a l  r equ i rements  of law and m u s t  be a f f i r m e d .  

R e s p e c t f u l l y  submi t t ed ,  
I 

Will iam S. ~ f i e n k ~  
Genera l  Counsel 
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