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INTRODUCTION 

This  c a s e  addresses  t h e  fo l lowing  ques t ion ,  c e r t i f i e d  a s  a 

q u e s t i o n  of g r e a t  p u b l i c  i n t e r e s t  by t h e  F i f t h  D i s t r i c t  Court  of 

Appeal : 

I s  a r egu la t ed  p u b l i c  u t i l i t y  i n  F l o r i d a  
l i a b l e  t o  customers f o r  prejudgment i n t e r e s t  
on overcharge re funds?  

I n  t h i s  b r i e f ,  respondent ,  B e t t e r  P l a s t i c s ,  a rgues  t h a t  t h e  

c e r t i f i e d  q u e s t i o n  should be answered i n  t h e  a f f i r m a t i v e .  

Throughout t h i s  b r i e f ,  p e t i t i o n e r ,  Kissimmee U t i l i t y  Author- 

i t y ,  i s  r e f e r r e d  t o  a s  "KUA," and respondent ,  B e t t e r  P l a s t i c s ,  

I n c . ,  i s  r e f e r r e d  t o  a s  " B e t t e r  P l a s t i c s . "  K U A ' s  i n i t i a l  b r i e f  

w i l l  be r e f e r r e d  t o  a s  "KUA B r .  I t  and " A .  I' w i l l  r e f e r  t o  t h e  

appendix f i l e d  wi th  KUA'S  i n i t i a l  b r i e f .  

STATEMENT OF THE CASE AND THE FACTS 

This  c a s e  was p re sen ted  t o  t h e  t r i a l  c o u r t  and t h e  F i f t h  

D i s t r i c t  Court  of Appeal on s t i p u l a t e d  f a c t s  which were accu ra t e -  

l y  s e t  f o r t h  i n  K U A ' s  i n i t i a l  b r i e f .  



SUMMARY OF THE ARGUMENT 

The F i f t h  D i s t r i c t  Cour t  of Appeal was c o r r e c t  when it r u l e d  

t h a t  consumers should  have t h e  r i g h t  t o  recover  prejudgment 

i n t e r e s t  when t h e y  a r e  t h e  v i c t i m  of overcharges  by t h e i r  u t i l i t y  

company. A f a i r  r ead ing  of P u b l i c  S e r v i c e  Commission ("PsC" ) 

Rule 25-6.106 r e v e a l s  t h a t  t h e  PSC in t ended  t o  f u l l y  compensate 

consumers who were overcharged by u t i l i t y  companies. Under 

A r g o n a u t ,  474 So.2d 212 ( F l a .  

1985) ,  t h i s  Cour t  h a s  r ea f f i rmed  t h a t  prejudgment i n t e r e s t  i s  n o t  

cons ide red  a p e n a l t y  b u t  r a t h e r  i s  an i n s e p a r a b l e  p a r t  of t h e  

l o s s  s u f f e r e d  by t h e  p l a i n t i f f .  To deny t h e  consumer t h e  r i g h t  

t o  recover  prejudgment i n t e r e s t  would deny consumers f u l l  compen- 

s a t i o n  f o r  t h e i r  l o s s e s  a s  d e f i n e d  by Argonaut.  K U A t s  

r e s t r i c t i v e  r ead ing  of  Rule 25-6.106, which would deny f u l l  

compensation t o  consumers, i g n o r e s  Argonaut and v i o l a t e s  t h e  

s t a t u t o r y  maxim t h a t  u t i l i t y  s t a t u t e s  and r u l e s  be  l i b e r a l l y  

cons t rued  f o r  t h e  p u b l i c  b e n e f i t .  

To p r e v a i l ,  KUA must do more t han  j u s t  convince t h i s  Court  

t h a t  PSC r u l e s  should  be  i n t e r p r e t e d  t o  exclude t h e  recovery  of 

i n t e r e s t .  KUA must argue t h a t  t h e  PSC r u l e  p r o h i b i t s  a  consumer 

from seek ing  t o  r ecove r  i n t e r e s t  damages i n  c i r c u i t  c o u r t .  

However, t h e  c a s e s  a r e  c l e a r  t h a t  PSC r u l e s  may n o t  l i m i t  a  

consumer 's  r i g h t  of  acces s  t o  t h e  c o u r t s .  I f  a  remedy i s  n o t  

p rov ided  by t h e  PSC, t hen  t h e  consumer must be  p rov ided  t h e  r i g h t  

t o  seek compensation f o r  t h a t  i n j u r y  from t h e  F l o r i d a  c o u r t s .  

The c e r t i f i e d  q u e s t i o n  p o s e d , b y  t h e  F i f t h  D i s t r i c t  Cour t  of 

Appeal should  b e  answered i n  t h e  a f f i r m a t i v e .  



ARGUMENT 

I .  PSC RULE 25-6.106, WHICH REQUIRES UTILITIES 
TO PROVIDE REFUNDS TO CUSTOMERS WHO ARE OVER- 
BILLED, SHOULD BE CONSTRUED TO REQUIRE THE 
UTILITY TO PAY PREJUDGMENT INTEREST TO OVER- 
BILLED CUSTOMERS. 

I t  i s  s t i p u l a t e d  by t h e  p a r t i e s  t h a t ,  ove r  a  14-year  p e r i o d ,  

KUA overcharged B e t t e r  P l a s t i c s  a  t o t a l  of $107,674.17 f o r  e l e c -  

t r i c a l  s e r v i c e .  Although KUA h a s  refunded t h i s  $107,674.17,  t h e  

u t i l i t y  r e f u s e s  t o  compensate B e t t e r  P l a s t i c s  f o r  t h e  f r e e  u se  it 

had o f  B e t t e r  P l a s t i c s '  money d u r i n g  t h e  14-year  overcharge .  KUA 

j u s t i f i e s  i t s  r e f u s a l  t o  pay i n t e r e s t  damages by a rgu ing  t h a t  t h e  

PSC r u l e  r e g a r d i n g  overcharge  r e funds ,  PSC Rule 25 -6 .106 (2 ) ,  and 

t h e  s t a t u t o r y  sou rce  of  t h e  PSC's power, Chapter  366, F l o r i d a  

S t a t u t e s ,  do n o t  s p e c i f i c a l l y  p rov ide  f o r  t h e  payment of  i n t e r e s t  

on u t i l i t y  ove rcha rges .  

K U A ' s  argument p roves  no th ing .  Although t h e  r u l e  does  n o t  

s p e c i f i c a l l y  r e f e r  t o  i n t e r e s t ,  n e i t h e r  i s  t h e r e  any ev idence  i n  

t h e  r u l e s  o r  t h e  s t a t u t e s  t h a t  t h e  l e g i s l a t u r e  o r  t h e  PSC 

i n t e n d e d  t o  p r o h i b i t  t h e  payment o f  i n t e r e s t  by u t i l i t i e s  on 

cus tomer  ove rcha rges .  Thus, t h e  q u e s t i o n  i s ,  i n  t h e  absence of  

s p e c i f i c  language,  whether Rule 25-6.106 should  be  i n t e r p r e t e d  t o  

r e q u i r e  t h e  u t i l i t y  t o  compensate cus tomers  f o r  t h e  l o s s  of t h e  

u se  o f  t h e i r  money d u r i n g  an  overcharge  p e r i o d .  The F i f t h  

D i s t r i c t  Cour t  of Appeal was c o r r e c t  t o  r u l e  t h a t  prejudgment 

i n t e r e s t  was r e q u i r e d .  



PSC Rule 25-6.106 provides :  

( 2 )  In  t h e  event  of o t h e r  o v e r b i l l i n g s  not  
provided f o r  i n  Rule 25-6.103, t h e  u t i l i t y  
s h a l l  refund t h e  overcharge t o  t h e  customer 
f o r  t h e  pe r iod  dur ing  which t h e  overcharge 
occurred based on a v a i l a b l e  records .  I f  
commencement of t h e  overcharging cannot be 
f i x e d ,  t hen  a  reasonable  e s t ima te  of t h e  
overcharge s h a l l  be made and refunded t o  t h e  
customer. The amount and per iod  of t h e  
adjustment s h a l l  be based on t h e  a v a i l a b l e  
records .  The refund s h a l l  no t  i nc lude  any 
p a r t  of a  minimum charge.  

The obvious i n t e n t  of t h e  overcharge r u l e  i s  t o  compensate t h e  

consumer f u l l y  f o r  any damage s u f f e r e d  a s  a  r e s u l t  of u t i l i t y  

overcharges .  The r u l e  i s  w r i t t e n  i n  broad,  f u l l y  i n c l u s i v e  

terms. The consumer i s  t o  be f u l l y  compensated r e g a r d l e s s  of 

whether any p o r t i o n  of t h e  c la im may be ba r red  by t h e  s t a t u t e  of 

l i m i t a t i o n s  o r  whether t h e r e  i s  a  s p e c i f i c  record  of t h e  amount 

of t h e  overcharge.  

In  d i r e c t  c o n t r a s t  t o  t h e  broad language e s t a b l i s h i n g  t h e  

r i g h t  t o  a  refund,  on ly  one narrow l i m i t a t i o n  i s  placed on t h e  

u t i l i t y ' s  du ty  t o  r e c t i f y  t h e  overcharge.  According t o  t h e  r u l e ,  

t he  refund does not  i nc lude  any minimum charge t h a t  t h e  customer 

would have been r equ i red  t o  pay i n  any even t .  Had the  PSC wished 

t o  p l a c e  o t h e r  l i m i t a t i o n s  upon t h e  r i g h t  t o  a  refund,  such a s  

t h e  exc lus ion  of i n t e r e s t ,  it could have done so .  The f a c t  t h a t  

it d i d  no t  should be conclus ive .  See Biddle v .  S t a t e  Beverage 

Department, 187 So.2d 65 ( F l a .  ) ,  c e r t .  d i smissed ,  194 So.2d 623 

(1966) ( expres s  except ions  i n  a  s t a t u t e  g ive  r i s e  t o  a  s t r o n g  

in fe rence  t h a t  no o t h e r  except ions  were i n t e n d e d ) ;  Williams v .  

American Sure ty  Co., 99 So.2d 877 ( F l a .  2d DCA 1958) (same).  



I f  t h e  customer i s  not  allowed t o  c o l l e c t  prejudgment i n t e r -  

e s t ,  the  customer w i l l  no t  have been f u l l y  compensated i n  accord- 

ance with t h e  i n t e n t  of t h e  s t a t u t e .  This  Court, i n  Argonaut 

Insurance Co. v .  May Plumbing Co., 474 So.2d 212 ( F l a .  1985))  

conclus ive ly  determined t h a t  i n  bus iness  o r  proper ty  l o s s  cases ,  

f u l l  compensation must include damages su f fe red  from t h e  l o s s  of 

t h e  use of money. In  i t s  opinion, t h i s  Court reaff i rmed t h e  

p r i n c i p l e ,  adhered t o  a t  l e a s t  s i n c e  t h e  t u r n  of t h e  century i n  

F lo r ida ,  t h a t  prejudgment i n t e r e s t  i s  merely another  element of 

pecuniary damage i n  a proper ty  l o s s  case .  The cour t  r e j e c t e d  

cases  holding t h a t  prejudgment i n t e r e s t  i s  a "penal ty"  f o r  a 

de fendan t ' s  wrongful a c t  i n  d i spu t ing  a claim t o  be found j u s t  

and owing. Id .  a t  214-15. Rather,  t h e  cour t  j u s t i f i e d  such 

awards based on a " l o s s  theory , "  not ing  t h a t  t h e  l o s s  of t h e  use 

of t h e  money i t s e l f  i s  a wrongful depr iva t ion  by t h e  defendant of 

t h e  p l a i n t i f f ' s  proper ty .  The p l a i n t i f f  should be made whole 

from t h e  d a t e  of t h e  l o s s  once t h e  f a c t  f i n d e r  has  determined 

l i a b i l i t y  and t h e  amount of damages. Id .  

In  l i g h t  of t h e  long-standing r u l e  confirmed by Argonaut 

t h a t  i n t e r e s t  i s  merely an element of damages, it i s  not  s u r p r i s -  

i n g  t h a t  Rule 25-6.106 does not  s p e c i f i c a l l y  r e f e r  t o  i n t e r e s t  a s  

p a r t  of t h e  overcharge refund due t o  t h e  customer. Such 

s p e c i f i c i t y  i s  e n t i r e l y  unnecessary. According t o  Argonaut, 

prejudgment i n t e r e s t  should be added automat ica l ly  once t h e  

damages a r e  determined. The p l a i n t i f f  need no t  s p e c i f i c a l l y  ask 

f o r  prejudgment i n t e r e s t  and t h e  jury need not  s p e c i f i c a l l y  award 

it. Id.  a t  215. I t  i s  pure ly  a m i n i s t e r i a l  duty  of t h e  t r i a l  



judge or clerk of the court to add the appropriate amount of the 

interest to the principal amount of the damages awarded in the 

verdict (or, as here, by stipulation). - Id. Thus, it was unnec- 

essary for the PSC to specifically refer to interest in order to 

assure that the utility customer would be fully compensated. 

Under Argonaut and its predecessor cases, interest should be an 

unstated but automatic part of the overcharge. 

In light of Argonaut, to prevail in its interpretation of 

the rule, KUA must convince this Court that the PSC did not 

intend the consumer to be fully compensated. There is nothing in 

the statute to support such an argument. To the contrary, the 

entire legislative scheme is designed to promote the public 

welfare and is to be "liberally construed for the accomplishment 

of that purpose." !j 366.01, Fla. Stat. (1985). Thus, the PSC 

has been provided broad powers to ensure that utilities deal 

fairly with their customers. To that end, the PSC may prescribe 

I f  all rules and regulations reasonably necessary and appropriate 

for the administration and enforcement of this chapter." 

!j 366.05, Fla. Stat. (1985). 

Interpreting the statute to provide full compensation to 

consumers overcharged by utilities comports with the public poli- 

cy concerns evidenced by Sections 366.01 and 366.05. Were the 

law otherwise, a utility would be free to overcharge its custom- 

ers with impunity knowing that, in the event the overcharge was 

discovered, the utility would be required to give back only the 

amount of the overcharge without being required to pay for the 

use of the customer's money. If the overcharge were never 



discovered ,  t h e  u t i l i t y  would b e n e f i t  from t h e  e x t r a  funds.  I f  

t h e  overcharge were l a t e r  d i scovered ,  t h e  u t i l i t y  would need only 

t o  r e t u r n  t h e  amount of t h e  overcharge without  paying i n t e r e s t  

ob ta in ing ,  i n  essence,  a  " f r e e  loan" a t  t h e  expense of t h e  

customers.  I t  would be absurd t o  read a  s t a t u t e  designed t o  

p r o t e c t  t h e  consumer i n  a  way t h a t  could encourage o v e r b i l l i n g  

p r a c t i c e s  by u t i l i t i e s . '  

Indeed, i n  o t h e r  p a r t s  of t h e  PSC r u l e s ,  t h e  PSC demon- 

s t r a t e s  i t s  i n t e n t i o n  t h a t  u t i l i t i e s  n o t  o b t a i n  t h e  f r e e  use  of 

customers funds.  Rule 25-6 .97  r e q u i r e s  a  u t i l i t y  t o  pay i n t e r e s t  

on customer funds he ld  f o r  d e p o s i t .  I t  would be incongruous f o r  

t h e  PSC t o  r e q u i r e  u t i l i t i e s  t o  pay i n t e r e s t  on monies 

j u s t i f i a b l y  c o l l e c t e d  from u t i l i t y  consumers while  a t  t h e  same 

t ime depr iv ing  u t i l i t y  consumers of t h e  r i g h t  t o  recover  i n t e r e s t  

on funds improperly c o l l e c t e d .  The F i f t h  D i s t r i c t  Court of 

Appeal was c o r r e c t  t o  r e j e c t  t h i s  incongruous i n t e r p r e t a t i o n  of 

t h e  s t a t u t e  and t o  adopt i n s t e a d  a  c o n s t r u c t i o n  f u l l y  p r o t e c t i n g  

t h e  p u b l i c  we l fa re .  

l KUA argues  t h a t  a  r u l e  g ran t ing  consumers t h e  r i g h t  t o  
recover  i n t e r e s t  would a c t u a l l y  be counterproduct ive  because t h i s  
Court would then  have t o  i n t e r p r e t  t h e  r u l e  t o  permi t  u t i l i t i e s  
t o  recover  i n t e r e s t  on undercharges (KUA B r .  7 ) .  However, t h e r e  
i s  noth ing  i n c o n s i s t e n t  about provid ing  an i n t e r e s t  remedy t o  
consumers b u t  withholding such a  remedy from t h e  u t i l i t y .  The 
purpose of t h e  s t a t u t e  i s  t o  prevent  consumers from being penal-  
i z e d  by t h e  mistakes  of a  u t i l i t y .  Thus, when a  consumer i s  
o v e r b i l l e d  it has  t h e  r i g h t  t o  f u l l  compensation. When t h e  
consumer i s  underb i l l ed  through t h e  mistake of t h e  u t i l i t y  compa- 
ny, t h e  s t a t u t e  p r o t e c t s  t h e  consumer by l i m i t i n g  t h e  amount of 
t h e  undercharge t h a t  must be p a i d  back. KUA should hard ly  be 
e n t i t l e d  t o  complain t h a t  it may n o t  recover  i n t e r e s t  on under- 
charges  when any such undercharges almost c e r t a i n l y  w i l l  be a  
r e s u l t  of i t s  own mistake.  



K U A ' s  on ly  response i s  t o  argue t h a t  it would be "an i n t o l -  

e r a b l e  burden" on a u t i l i t i e s '  a d m i n i s t r a t i v e  s t a f f  t o  c a l c u l a t e  

i n t e r e s t  (KUA B r .  7 ) .  I f  it i s  a burden, it i s  a burden f o r  

which t h e  u t i l i t y  has  only i t s e l f  t o  blame. I t  e a s i l y  can e l imi -  

n a t e  t h i s  burden by ensur ing  t h a t  it does no t  adopt c a r e l e s s  

b i l l i n g  p r a c t i c e s  t h a t  r e s u l t  i n  overcharges .  I t  i s  simply 

r i d i c u l o u s  t o  argue t h a t  t h e  b a s i c  a r i t h m e t i c a l  c a l c u l a t i o n s  

r equ i red  t o  determine simple i n t e r e s t  r ep resen t  a j u s t i f i c a t i o n  

f o r  depr iv ing  a u t i l i t y  customer of perhaps hundreds of thousands 

of d o l l a r s  i n  damages s p e c i f i c a l l y  recognized a s  compensable by 

t h i s  Court i n  Argonaut. Such a c o n s t r u c t i o n  would ha rd ly  comport 

w i th  t h e  PSC's du ty  t o  p r o t e c t  t h e  p u b l i c  wel fa re .  

11. THE PSC RULE GOVERNING OVERCHARGES CANNOT 
CONSTITUTIONALLY BE INTERPRETED TO LIMIT AN 
OVERBILLED CUSTOMER'S ACCESS TO THE COURTS TO 
OBTAIN FULL COMPENSATION FOR THE INJURY 
CAUSED BY THE OVERBILLING. 

Even i f  KUA were t o  convince t h i s  Court t h a t  Rule 25-6.106 

should be cons t rued  so a s  t o  l i m i t  overcharge re funds  under t h e  

r u l e  t o  exclude i n t e r e s t ,  it would a v a i l  KUA noth ing .  KUA must 

then  convince t h i s  Court  t h a t  t h e  PSC's  s i l e n c e  on t h e  i n t e r e s t  

i s s u e  a c t s  t o  p reven t  a customer who s u f f e r e d  overcharges  from 

f i l i n g  an a c t i o n  i n  c i r c u i t  c o u r t  t o  recover  f u l l  compensation. 

S i l ence  i n  a PSC r u l e  cannot depr ive  u t i l i t y  consumers of a 

r i g h t f u l  cause of a c t i o n .  Indeed, even i f  t h e  r u l e  o r  t h e  s t a t -  

u t e  a f f i r m a t i v e l y  p r o h i b i t e d  t h e  PSC from orde r ing  t h e  payment of 

i n t e r e s t  on overcharges ,  t h i s  p r o h i b i t i o n  could n o t  be read t o  

l i m i t  t h e  consumer's  r i g h t  of a c t i o n  t o  recover  i n t e r e s t  damages 

i n  c i r c u i t  c o u r t .  The F lo r ida  C o n s t i t u t i o n  guarantees  every 



c i t i z e n  of F l o r i d a  t h e  r i g h t  of access  t o  t h e  c o u r t s  t o  r e d r e s s  

any i n j u r y .  A r t i c l e  I ,  Sec t ion  21, F l o r i d a  C o n s t i t u t i o n .  A s  was 

d i scussed  above, prejudgment i n t e r e s t  i s  compensation f o r  t h e  

i n j u r y  caused by t h e  l o s s  of t h e  use of funds.  Argonaut, 474 

So.2d a t  214-15. Thus, i f  t h e  PSC r u l e  were i n t e r p r e t e d  so  a s  t o  

exclude a  PSC remedy f o r  i n t e r e s t  on overcharges ,  t h e  F l o r i d a  

c o n s t i t u t i o n  would then  r e q u i r e  t h a t  t h e  consumer be provided 

access  t o  t h e  c o u r t s  t o  recover  t h e  damages caused by t h i s  

i n j u r y  . 
The l ead ing  case  i s  Cooper v .  Tampa E l e c t r i c ,  17 So.2d 785 

( F l a .  1944) .  In  Cooper, p l a i n t i f f  a l l e g e d  t h a t  it was damaged by 

d i s c r i m i n a t o r y  r a t e s  charged by a  p r i v a t e  u t i l i t y .  The q u e s t i o n  

be fo re  t h i s  Court was whether p l a i n t i f f  had t h e  r i g h t  t o  recover  

such damages through an a c t i o n  i n  c i r c u i t  c o u r t .  This  Court ,  i n  

language t h a t  could  j u s t  a s  e a s i l y  be app l i ed  t o  t h i s  c a s e ,  h e l d  

t h a t  t h e  p l a i n t i f f  could n o t  be denied access  t o  t h e  c o u r t s  t o  

seek compensation f o r  t h e  i n j u r y  done t o  him: 

There must be a  t r i b u n a l  f o r  t hose  aggrieved 
t o  t a k e  t h e i r  c o n t r o v e r s i e s  and we t h i n k  t h a t  
i n  view of t h e  l e g i s l a t u r e  having f a i l e d  t o  
provide  recourse  a s  au thor ized  by Sec t ion  30 
of A r t i c l e  XVI, t hey  must have r e l i e f  under 
Sec t ion  4  of t h e  Declara t ion  of Rights .  Any 

- 

9 
government i s  powerless  t o  o r  has  f a i l e d  t o  
p g  
a l l e g e d .  

A r t i c l e  XVI, Sec t ion  30 gave t h e  l e g i s l a t u r e  power t o  
r e g u l a t e  common c a r r i e r s  under t h e  c o n s t i t u t i o n  of 1885. Sec t ion  
4  of  A r t i c l e  I  guaranteed access  t o  t h e  c o u r t s  i n  language s i m i -  
l a r  t o  A r t i c l e  I ,  Sec t ion  21 of t h e  1967 c o n s t i t u t i o n .  



Since Cooper, numerous F lo r ida  c o u r t s  have examined t h e  

j u r i s d i c t i o n a l  r e l a t i o n s h i p  between m a t t e r s  c o n t r o l l e d  by t h e  PSC 

and those  reserved  t o  t h e  c o u r t s .  In  each of these  c a s e s ,  c o u r t s  

have confirmed t h a t  s t a t u t e s  and r u l e s  governing p u b l i c  u t i l i t i e s  

cannot  e l imina te  o r  l i m i t  t h e  r i g h t  t o  sue f o r  damages. For 

example, i n  Southern Be l l  Telephone & Telegraph Co. v .  Mobile 

American Corporat ion,  I n c . ,  291 So.2d 199 ( F l a .  1974) ,  t h i s  Court  

addressed a s i t u a t i o n  where p l a i n t i f f  sued Southern Be l l  f o r  

f a i l u r e  t o  comply with  t h e  s t a t u t o r y  du ty  t o  provide e f f i c i e n t  

te lephone  s e r v i c e .  The t r i a l  c o u r t  dismissed t h e  cause  of a c t i o n  

s t a t i n g  t h a t  t h e  PSC had exc lus ive  j u r i s d i c t i o n .  Th i s  Court 

d i sag reed  hold ing  t h a t  p l a i n t i f f ' s  remedy was c l e a r l y  a damage 

a c t i o n  i n  c i r c u i t  c o u r t .  The key was t h e  f a c t  t h a t  t h e  PSC had 

no a u t h o r i t y  t o  award money damages. Since damages were unavai l -  

a b l e  from t h e  PSC, t h e  p l a i n t i f f  had t h e  r i g h t  t o  seek such 

damages from t h e  c o u r t s :  

Nowhere i n  Chapter 304 i s  t h e  PSC granted 
a u t h o r i t y  t o  e n t e r  award of money damages ( i f  
i n d i c a t e d )  f o r  p a s t  f a i l u r e s  t o  provide t e l e -  
phone s e r v i c e  meeting t h e  s t a t u t o r y  
s tandards ;  t h i s  i s  a j u d i c i a l  f u n c t i o n  wi th in  
t h e  j u r i s d i c t i o n  of t h e  c i r c u i t  c o u r t .  

291 So.2d a t  202. See a l s o  Deltona Corp. v .  Mayo, 342 So.2d 510, 

512 ( E l a .  1977) ( i f  a u t i l i t y  commits f r a u d  it i s  a ma t t e r  f o r  

t h e  c o u r t s ) .  

The most c l o s e l y  analogous case  i s  Cohee v .  C r e s t r i d g e  U t i l -  

i t i e s  Corp. ,  324 So.2d 155 ( F l a .  2d DCA 1975) .  In Cohee, t h e  

u t i l i t y  en tered  i n t o  a c o n t r a c t  t o  provide  s e r v i c e  t o  a customer 

a t  f i v e  d o l l a r s  p e r  month. La te r  t h e  u t i l i t y  at tempted t o  r a i s e  

i t s  r a t e s  i n  s p i t e  of i t s  agreement wi th  t h e  customer. The 



Second D i s t r i c t  Court of Appeal h e l d  t h a t  t h e  p l a i n t i f f  had a 

r i g h t  t o  sue t h e  u t i l i t y  f o r  breach of c o n t r a c t  i n  c i r c u i t  c o u r t .  

B e t t e r  P l a s t i c s  i s  faced wi th  a  s i m i l a r  breach of c o n t r a c t .  

KUA agreed t o  provide e l e c t r i c i t y  a t  c e r t a i n  r a t e s .  KUA now has  

s t i p u l a t e d  t h a t  it i n a d v e r t e n t l y  charged B e t t e r  P l a s t i c s  over 

$100,000 more than  t h e  agreed upon r a t e s .  -- Cohee confirms t h a t  

B e t t e r  P l a s t i c s  may u t i l i z e  t h e  c o u r t s  when t h e  PSC has  no t  

provided a  remedy. 

This  same theme runs through a l l  of t h e  c a s e s  c i t e d  above. 

I f  t h e  PSC cannot provide a  f u l l  and adequate remedy t o  a  consum- 

e r  damaged by a  u t i l i t y ' s  a c t i o n s ,  t h e  consumer cannot be 

deprived of t h e  r i g h t  t o  seek recovery of those  damages i n  

c i r c u i t  c o u r t .  See S t a t e  ex r e l .  McKenzie v .  W i l l i s ,  310 So.2d 1 

( F l a .  1975) .  These c a s e s  prove t h a t  K U A ' S  argument i s  

s e l f - d e f e a t i n g .  Once KUA argues  t h a t  t h e  PSC does not  have 

a u t h o r i t y  t o  o rde r  complete refunds,  then  KUA n e c e s s a r i l y  must 

concede t h a t  t h e  consumer does no t  have a  f u l l  and complete reme- 

dy be fo re  t h e  PSC. In  such a  case ,  t h e  caselaw i s  c l e a r  t h a t  t h e  

consumer has  t h e  r i g h t  t o  seek a  complete remedy i n  t h e  c i r c u i t  

c o u r t .  To p u t  it simply, t h e  PSC does n o t  have t h e  r i g h t  t o  p a s s  

a  r u l e ,  e i t h e r  e x p l i c i t l y  o r  i m p l i c i t l y ,  b a r r i n g  a  p l a i n t i f f ' s  

r i g h t  of access  t o  t h e  c o u r t s .  

Although KUA does no t  d i s c u s s  any of t h e s e  c a s e s  i n  i t s  

b r i e f ,  it impl ied ly  recognizes  t h a t  t h e  power t o  award prejudg- 

ment i n t e r e s t  may r e s i d e  i n  t h e  c o u r t  i f  no t  covered by PSC r u l e .  

KUA argues  t h a t  i f  B e t t e r  p l a s t i c s '  remedy i s  o u t s i d e  t h e  PSC 

r u l e s ,  B e t t e r  P l a s t i c s  should n o t  recover  because i t s  a c t i o n  f o r  



i n t e r e s t  would be ba r red  by t h e  s t a t u t e  of l i m i t a t i o n s .  KUA d i d  

n o t  plead t h e  s t a t u t e  of l i m i t a t i o n s .  I t  d i d  no t  argue t h e  s t a t -  

u t e  of l i m i t a t i o n s  i n  t h e  con tex t  of t he  motions f o r  summary 

judgment argued i n  t h e  t r i a l  c o u r t .  Nor d i d  KUA r a i s e  t h e  s t a t -  

u t e  of l i m i t a t i o n s  a s  a  defense on appeal t o  t h e  F i f t h  D i s t r i c t  

Court of Appeal. I t s  f a i l u r e  t o  p l ead  o r  t o  argue t h e  s t a t u t e  of 

l i m i t a t i o n s  below b a r s  it from r a i s i n g  t h e  argument f o r  t h e  f i r s t  

t ime i n  i t s  i n i t i a l  b r i e f  on t h e  m e r i t s  i n  t h i s  Court .  Dober v .  

Worrell ,  401 So.2d 1322 ( F l a .  1981) ( f a i l u r e  t o  r a i s e  an a f f i rma-  

t i v e  defense  be fo re  t h e  t r i a l  c o u r t  p rec ludes  r a i s i n g  t h a t  i s s u e  

f o r  the  f i r s t  t ime on a p p e a l ) .  

Moreover, even i f  t h e  s t a t u t e  of l i m i t a t i o n s  could be 

a s s e r t e d  a t  t h i s  l a t e  s t a g e  i n  t h e  proceedings,  t h e  defense would 

be without  m e r i t .  There i s  noth ing  i n  t h e  record  t o  i n d i c a t e  

t h a t  KUA was aware of t h e  overcharge fou r  o r  more years  p r i o r  t o  

t h e  time it brought i t s  a c t i o n .  Crevis ton v .  General Motors 

Corp. ,  225 So.2d 331 ( F l a .  1969) ( a c c r u a l  of cause of a c t i o n  

co inc ides  wi th  aggrieved p a r t y ' s  discovery o r  du ty  t o  d iscover  

a c t  c o n s t i t u t i n g  invas ion  of l e g a l  r i g h t s ) ;  Lund v .  Cook, 354 

So.2d 940 ( F l a .  1st DCA), c e r t .  denied ,  360 So.2d 1247 (1978) 

(same).  KUA could ha rd ly  a s s e r t  a  s t a t u t e  of l i m i t a t i o n s  defense 

i n  the  absence of any record  on t h i s  c r i t i c a l  p o i n t . '  

' A t  most, t h e  s t a t u t e  of l i m i t a t i o n s  defense  would be only  
a  p a r t i a l  b a r  t o  B e t t e r  P l a s t i c s '  recovery of i n t e r e s t .  Even i f  
t h e  s t a t u t e  were considered t o  have run a s  t o  t h e  f i r s t  yea r s  of 
t h e  overcharge,  B e t t e r  P l a s t i c s  would be e n t i t l e d  t o  recover  f o r  
overcharges  incu r red  dur ing  t h e  l i m i t a t i o n s  pe r iod .  



B e t t e r  P l a s t i c s  p rope r ly  brought  i t s  a c t i o n  i n  c i r c u i t  c o u r t  

once KUA re fused  t o  pay f u l l  compensation f o r  B e t t e r  P l a s t i c s '  

l o s s .  KUA a s s e r t e d  no de fenses  o t h e r  than  i t s  erroneous i n t e r -  

p r e t a t i o n  of t h e  PSC r u l e .  In  l i g h t  of ~ r g o n a u t ' s  ho ld ing  t h a t  

prejudgment i n t e r e s t  au tomat i ca l ly  fo l lows  from a de te rmina t ion  

of l i a b i l i t y  ( h e r e  by s t i p u l a t i o n )  B e t t e r  P l a s t i c s  was e n t i t l e d  

t o  judgment i n  t h e  amount of i t s  i n t e r e s t  damages. The F i f t h  

D i s t r i c t  Court  of ~ p p e a l ' s  r u l i n g  should be a f f i rmed.  

CONCLUSION 

For a l l  t h e  foregoing reasons ,  t h e  ques t ion  c e r t i f i e d  by t h e  

F i f t h  D i s t r i c t  Court  of Appeal should be answered i n  t h e  a f f i rma-  

t i v e .  Consumers overcharged by u t i l i t i e s  should have t h e  r i g h t  

t o  recover prejudgment i n t e r e s t  on t h a t  overcharge.  

s t even  L .  Brannock 
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