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STATEMENT OF THE CASE AND OF THE FACTS 

T h i s  s t a t e m e n t  o f  t h e  case a n d  of t h e  f a c t s  is  t a k e n  from t h e  

d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  of A p p e a l ,  S e c o n d  D i s t r i c t ,  

r e p o r t e d  a s  Better P l a s t i c s ,  I n c .  v .  Kissimmee U t i l i t y  A u t h o r i t y ,  

5 1 1  S o . 2 d  4 0 3  ( F l a .  2 n d  DCA 1 9 8 7 ) .  The  D i s t r i c t  C o u r t  s u m m a r i z e d  

t h e  f a c t s  a s  f o l l o w s :  

A p p e l l e e ,  a n  e l e c t r i c  s e r v i c e  p u b l i c  u t i l i t y ,  
owes a p p e l l a n t ,  a  c u s t o m e r ,  a  r e f u n d  f o r  
o v e r c h a r g e s .  T h e  c u s t o m e r  claims i t  is  
e n t i t l e d  t o  p r e j u d g m e n t  i n t e r e s t  o n  t h e  
o v e r c h a r g e  r e f u n d  u n d e r  s e c t i o n  6 8 7 . 0 1 ,  F l o r i d a  
S t a t u t e s  a n d  A r g o n a u t  I n s u r a n c e  Co. v .  May 
p l u m b i n s  C o . .  4 7 4  S o . 2 d  2 1 2  ( F l a .  1 9 8 5 ) .  T h e  
u t i l i t y c c l a i m s  t h a t  a s  a r e g u l a t e d  p u b l i c  
u t i l i t y  i t  c a n  l a w f u l l y  d o  o n l y  w h a t  is  
a u t h o r i z e d  b y  t h e  P u b l i c  S e r v i c e  C o m m i s s i o n ,  
w h i c h ,  b y  F l o r i d a  A d m i n i s t r a t i v e  c o d e  R u l e  
2 5 - 6 . 1 0 2 ( 2 ) ,  h a s  a u t h o r i z e d  o v e r c h a r g e  r e f u n d s  
b u t  h a s  n o t  a u t h o r i z e d  t h e  p a y m e n t  o f  i n t e r e s t  
o n  o v e r c h a r g e  r e f u n d s .  

T h e  ~ i s t r i c t  C o u r t  h e l d  t h a t  " [ i l n  t h e  a b s e n c e  o f  a c l e a r  a n d  

l a w f u l  l i m i t a t i o n ,  a r e g u l a t e d  p u b l i c  u t i l i t y  h a s  a l l  r i g h t s  

g r a n t e d  b y ,  a n d  d u t i e s  i m p o s e d  b y ,  g e n e r a l  law a n d ,  s p e c i f i c a l l y ,  

h a s  t h e  l e g a l  o b l i g a t i o n  t o  p a y  p r e j u d g m e n t  i n t e r e s t  o n  o v e r c h a r g e  

r e f u n d s .  " 

T h e  D i s t r i c t  C o u r t  t h e n  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n :  

Is a r e g u l a t e d  p u b l i c  u t i l i t y  i n  F l o r i d a  l i a b l e  
t o  c u s t o m e r s  f o r  p r e j u d g m e n t  i n t e r e s t  o n  
o v e r c h a r g e  r e f u n d s ?  



PRELIMINARY STATEMENT 

T h e  F l o r i d a  P u b l i c  S e r v i c e  C o m m i s s i o n  s u b m i t s  t h i s  b r i e f  a s  a n  

i n t e r v e n o r  i n  t h i s  p r o c e e d i n g .  T h e  b r i e f  a d d r e s s e s  t h e  q u e s t i o n  

c e r t i f i e d  i n  Better P l a s t i c s ,  I n c .  v .  Kissimmee U t i l i t y  A u t h o r i t y ,  

5 1 1  S o . 2 d  4 0 3  ( F l a .  2 n d  DCA 1 9 8 7 )  a n d  r e l i e s  o n  t h e  s u m m a r y  of 

f a c t s  a n d  p r o c e e d i n g s  a s  s e t  f o r t h  i n  t h a t  d e c i s i o n .  T h u s ,  t h e r e  

a r e  n o  r e f e r e n c e s  t o  t h e  r e c o r d .  R e f e r e n c e s  t o  t h e  A p p e n d i x  t o  

t h i s  b r i e f  a r e  d e s i g n a t e d  "A-  n - 



SUMMARY OF ARGUMENT 

A r egu la t ed  p u b l i c  u t i l i t y  i n  F lo r ida  i s  l i a b l e  t o  customers 

f o r  i n t e r e s t  on overcharge re funds .  The i s s u e  of whether a 

r egu la t ed  p u b l i c  u t i l i t y  i n  F lo r ida  i s  l i a b l e  t o  customers fo r  

i n t e r e s t  on overcharge refunds has been argued be fo re  t h i s  Court 

p r ev ious ly  i n  t h e  case  of Gulf Power Co. v.  F l o r i d a  Publ ic  Serv ice  

Commission, 487 So.2d 1036 ( F l a .  1986) .   his Court a f f i rmed Order 

No. 13452 of t h e  F l o r i d a  Publ ic  Se rv i ce  Commission ( s e e  Appendix 

pp. 1-25,  s e e  e sp .  p. 1 7 )  imposing i n t e r e s t  on overcharge refunds 

i n  f u e l  adjustment  proceedings.  The i n c l u s i o n  of i n t e r e s t  i n  t h e  

refund of overcharges  recognizes  t h e  t ime va lue  of money. I t  a l s o  

compensates t h e  r a t e p a y e r s  whi le  t h e  u t i l i t y  had t h e  use  of 

customer money t o  which i t  was n o t  e n t i t l e d .  



ARGUMENT 

A REGULATED P U B L I C  U T I L I T Y  I N  
F L O R I D A  I S  L I A B L E  TO I T S  CUSTOMERS 

FOR INTEREST ON OVERCHARGE REFUNDS.  

The i s sue  of l i a b i l i t y  of a  Flor ida publ ic  u t i l i t y  fo r  

i n t e r e s t  on overcharge refunds has been brought before t h i s  Court 

on a t  l e a s t  one previous occasion. I n  G u l f  Power Co. v .  Flor ida 

publ ic  Service commission, 487 So.2d 1036  la. 1986),  the  i s s u e  

of i n t e r e s t  on overcharge refunds was b r i e fed  a s  a  subargument of 

the  second poin t  on appeal.  I n  t h a t  case ,  the Commission i n  Order 

No. 13452 had ordered ~ u l f  Power t o  refund over $2,000,000, p lus  

i n t e r e s t ,  t o  i t s  ra tepayers  a s  the  r e s u l t  of "managerial 

imprudence [which] caused G u l f  t o  pay excessive f u e l  c o s t s  i n  t he  

purchase of coa l . "  I d .  a t  1036. See a l s o  A - 1 7 ,  A - 2 2 .  T h i s  Court - 
affirmed the  Commission order without q u a l i f i c a t i o n .  While t h i s  

Cour t ' s  opinion d i d  not s p e c i f i c a l l y  address  the  i n t e r e s t  

ques t ion ,  t h a t  i s sue  was b r i e fed  by a l l  of the  p a r t i e s .  Because 

the  order was affirmed i n  i t s  e n t i r e t y ,  t h e  dec is ion  approved the  

requirement t h a t  ~ u l f ,  a  publ ic  u t i l i t y ,  pay i n t e r e s t  on the  

refunded amount. I n  t he  case of S t a t e  ex r e l .  Jaytex Realty Co. 

v .  Green, 105 So.2d 817, 819 ( F l a .  1st DCA 1958) (opinion on 

p e t i t i o n  fo r  r e h e a r i n g ) ,  Judge J .  Wigginton noted t h a t  " i t  

f requent ly  occurs t h a t  an opinion w i l l  d i scuss  some phases of a  

case ,  but w i l l  not  mention o the r s .  Counsel should not from t h i s  

f a c t  draw the  conclusion t h a t  the  matters  not discussed were not 

considered." "As an opinion does not  always s t a t e  everything t h a t  

is decided, i t  should be read i n  l i g h t  of what the  judgment 

necessa r i ly  involves."  2 1  C . J . S .  S 2 2 2 ,  p.413. 



Of i n t e r e s t ,  a l t h o u g h  n o t  d e t e r m i n a t i v e  is t h e  case o f  

C i t i z e n s  v .  F l o r i d a  P U D ~ ~ C  S e r v i c e  c o m m i s s i o n ,  4 3 5  S o . 2 d  7 8 4  ( F l a .  

1 9 8 3 ) .  I n  d i s c u s s i n g  t h e  s t a t u t e  r e g a r d i n g  i n t e r i m  r a t e s ,  t h i s  

C o u r t  n o t e d  t h a t  " [ a l n y  r e v e n u e s  d e r i v e d  f r o m  a n  i n t e r i m  a w a r d  a r e  

c o l l e c t e d  s u b j e c t  t o  r e f u n d  a n d  t n e  C o m m i s s i o n  may a u t h o r i z e  t h e  

p a y m e n t  o f  i n t e r e s t  o n  t h e  i n t e r i m  r e v e n u e  o r d e r e d  r e f u n d e d .  

S 3 6 6 . 0 7 1 ( 2 ) . "  - I d .  a t  7 8 6 .  

~ l s o  o f  i n t e r e s t ,  a l t h o u g h  n o t  d e t e r m i n a t i v e ,  i n  F l o r i d a  P o w e r  

C o r p .  v .  Z e n i t h  I n d u s t r i e s  C o . ,  3 7 7  S o . 2 d  2 0 3  ( F l a .  2nd  DCA 1 9 7 9 )  

c e r t .  d e n i e d  3 8 8  s o . 2 d  1 1 2 0  ( F l a .  1 9 8 0 ) ,  Z e n i t h  s o u g h t  a r e f u n d  - 
f o r  o v e r c h a r g e s ,  t o g e t h e r  w i t h  u n s p e c i f i e d  g e n e r a l ,  s pec i a l  a n d  

e x e m p l a r y  d a m a g e s .  T h e  o v e r c h a r g e s  a l l e g e d l y  were t h e  r e s u l t  o f  

t h e  s o  c a l l e d  " D a i s y  C h a i n  S c a n d a l "  i n  w h i c h  F l o r i d a  Power  

C o r p o r a t i o n  a l l e g e d l y  p a i d  i n f l a t e d  pr ices  f o r  f u e l  o i l  a n d  passed 

t h e  c o s t  o n  t o  i t s  c u s t o m e r s .  

T h e  p r i m a r y  f l aw i n  t h e  l o w e r  c o u r t ' s  j u d g m e n t ,  a c c o r d i n g  t o  

t h e  c o u r t  i n  Z e n i t h ,  i n v o l v e d  t h e  j u r i s d i c t i o n  of t h e  c i r c u i t  

c o u r t  t o  d e t e r m i n e  a n d  a w a r d  r e f u n d s .  T h e  c o u r t  s a i d  t h a t  

j u r i s d i c t i o n  b e l o n g e d  i n i t i a l l y  t o  t h e  F l o r i d a  p u b l i c  S e r v i c e  

c o m m i s s i o n .  T h e  r i g h t  t o  a n y  f u r t h e r  d a m a g e s  w o u l d  h a v e  t o  be 

d e t e r m i n e d  i n  l i g h t  of a n  i n i t i a l  d e t e r m i n a t i o n  a s  t o  t h e  

o v e r c h a r g e  b y  t h e  C o m m i s s i o n .  T h e  C o u r t  a l s o  s t a t e d :  

A s  app l i ed  t o  t h e  f a c t s  of t h e  p r e s e n t  case,  i t  
is d i f f i c u l t  t o  i m a g i n e  t h a t  t h e  d a m a g e s  
d i r e c t l y ,  n a t u r a l l y  a n d  n e c e s s a r i l y  f l o w i n g  
f r o m  a n  o v e r c h a r g e  c o u l d  p o s s i b l y  be a n y t h i n g  
o t h e r  t h a n  t h e  a m o u n t  of t h e  o v e r c h a r g e  i t s e l f  
a n d  l e g a l  i n t e r e s t  t h e r e o n .  A s  we h a v e  n o t e d ,  - 
t h a t  w i l l  be r e c o v e r e d  b y  Z e n i t h ,  i f  a t  a l l ,  
t h r o u g h  t h e  PSC. Id. a t  2 0 5  ( e m p h a s i s  
s u p p l i e d ) .  



The r e q u i r e m e n t  t h a t  i n t e r e s t  be p a i d  on  r e f u n d s  o f  

o v e r c h a r g e s  t o  c u s t o m e r s  r e c o g n i z e s  t h a t  t h e  u t i l i t y  h a s  h a d  t h e  

u s e  o f  c u s t o m e r  f u n d s  t o  w h i c h  i t  was n o t  e n t i t l e d .  I n  e f f e c t ,  

t h e  c u s t o m e r s  a r e  t h e  i n v o l u n t a r y  l e n d e r s  o f  f u n d s  t o  t h e  u t i l i t y  

a n d  r e p a y m e n t  s h o u l d  i n c l u d e  i n t e r e s t .  The  i n c l u s i o n  o f  i n t e r e s t  

on  o v e r c h a r g e  r e f u n d s  r e c o g n i z e s  t h e  t i m e - v a l u e  o f  t h e  f u n d s  

i n v o l v e d .  



CONCLUSION 

The q u e s t i o n  w h e t h e r  a  r e g u l a t e d  p u b l i c  u t i l i t y  i n  F l o r i d a  c a n  

b e  made t o  p a y  i n t e r e s t  on  o v e r c h a r g e  r e f u n d s  h a s  b e e n  b r o u g h t  

b e f o r e  t h i s  C o u r t  p r e v i o u s l y .  I n  a f f i r m i n g  Commiss ion O r d e r  No. 

1 3 4 5 2 ,  o r d e r i n g  G u l f  Power t o  r e f u n d  t o  i t s  c u s t o m e r s  o v e r  

$ 2 , 0 0 0 , 0 0 0  p l u s  i n t e r e s t ,  t h e  i n t e r e s t  i s s u e  h a v i n g  b e e n  b r i e f e d  

b y  t h e  p a r t i e s ,  t h i s  C o u r t  a p p r o v e d  t h e  r e q u i r e m e n t  t h a t  t h e  

u t i l i t y  p a y  i n t e r e s t  on  t h e  o v e r c h a r g e  r e f u n d .  ~ u l f  Power Company 

v .  F l o r i d a  P u ~ l i c  S e r v i c e  Commiss ion ,  487 So.2d 1 0 3 6  ( F l a .  1 9 8 6 ) .  

The q u e s t i o n  c e r t i f i e d  i n  t h i s  case s h o u l d  b e  a n s w e r e d  i n  t h e  

a f f i r m a t i v e .  

R e s p e c t f u l l y  s u b m i t t e d ,  

~ss6cGte G e n e r a l  C o u n s e l  

Wil l iam S .  B i l e n k y  
G e n e r a l  C o u n s e l  

FLORIDA PUBLIC SERVICE COMMISSION 
1 0 1  E a s t  G a i n e s  S t r e e t  
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