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PRELIMINARY STATEMENT 

T h e  a p p e l l a n t ,  B e n j a m i n  U. S a n d l i n ,  w i l l  be referred t o  

h e r e i n  as  t h e  " A p p e l l a n t "  o r  "Mr.  S a n d l i n . "  T h e  appel lee ,  

C r i m i n a l  J u s t i c e  S tandards  and T r a i n i n g  C o m m i s s i o n ,  w i l l  be 

referred t o  a s  " A p p e l l e e t t  o r  t h e  " C o m m i s s i o n . "  R e f e r e n c e s  t o  t h e  

R e c o r d  o n  A p p e a l  w i l l  be des igna t ed  " R . " ,  f o l l o w e d  by t h e  

appropr i a t e  page n u m b e r s  s e t  o u t  i n  brackets.  



STATEMENT OF CASE AND FACTS 

T h i s  a p p e a l  c a l l s  upon t h i s  C o u r t  t o  i n t e r p r e t  t h e  

p r o v i s i o n s  o f  S943.13 ( 4 )  , F l a .  S t a t .  (1985)  ; A r t i c l e  I V ,  S e c t i o n  

8  ( a )  ; and A r t i c l e  11, S e c t i o n  3 ,  o f  t h e  F l o r i d a  C o n s t i t u t i o n  t o  

de te rmine :  1) whe the r  $943.13, F l a .  S t a t .  ( 1 9 8 5 ) ,  a c t s  a s  a n  

a b s o l u t e  b a r  t o  t h e  c e r t i f i c a t i o n  o f  a  c o n v i c t e d  f e l o n ,  who h a s  

r e c e i v e d  a  f u l l  pa rdon ,  a s  a  law e n f o r c e m e n t  o f f i c e r  a n d ,  i f  so; 

2 )  whe the r  t h a t  s t a t u t e  u n c o n s t i t u t i o n a l l y  impinges  upon t h e  

Governor ' s  e x c l u s i v e  power t o  pa rdon  a s  g r a n t e d  by A r t i c l e  11, 

S e c t i o n  3  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  The F i r s t  D i s t r i c t  C o u r t  

o f  Appeal  h a s  c e r t i f i e d  t h i s  a p p e a l  a s  o n e  o f  g r e a t  p u b l i c  

i m p o r t a n c e  w i t h  r e s p e c t  t o  t h e  f o l l o w i n g  q u e s t i o n :  

Does a  f u l l  pa rdon  u n d e r  C h a p t e r  940, F l o r i d a  
S t a t u t e s  (1985)  , which restores t h e  c i v i l  
r i g h t s  o f  a  p e r s o n  c o n v i c t e d  o f  a  f e l o n y ,  
r e l i e v e  t h e  pa rdoned  p e r s o n  from t h e  
d i s q u a l i f i c a t i o n  from c e r t i f i c a t i o n  a s  a law 
enfo rcemen t  o f f i c e r  imposed by s e c t i o n  
9 4 3 . 1 3 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  o f  a  
p e r s o n  who h a s  been  c o n v i c t e d  o f  any  f e l o n y ?  

S a n d l i n  v .  C r i m i n a l  J u s t i c e  S t a n d a r d s  and  T r a i n i n g  Commission, 

- So. 2d , 12 FLW 1938,  1939 ( F l a .  1st DCA August  11, 

1 / 1987)  .- 
The f a c t s  and p r o c e d u r a l  h i s t o r y  o f  t h i s  c a s e  a r e  a s  

f o l l o w s .  Benjamin U. S a n d l i n ,  a p p e l l a n t  h e r e i n ,  a t  a l l  r e l e v a n t  

t i m e s ,  i n c l u d i n g  t h e  p r e s e n t ,  h a s  been  employed by t h e  

J a c k s o n v i l l e  S h e r i f f ' s  O f f i c e  a s  a  C o r r e c t i o n a l  O f f i c e r  11. 

1/ J u r i s d i c t i o n  i n  t h i s  c a s e  i s  invoked  p u r s u a n t  t o  F l a .  R. - 

a App. P. 9 . 0 3 0 ( a )  ( 2 )  (ii) and ( v ) .  



[R .  21. S i n c e  1971,  h e  h a s  s e r v e d  a s  t h e  c h i e f  b a i l i f f  f o r  t h e  

Honorable  Hudson R. O l l i f f ,  a c i r c u i t  judge  f o r  t h e  F o u r t h  

J u d i c i a l  C i r c u i t ,  i n  and  f o r  Duval County,  F l o r i d a .  Dur ing  t h a t  

t i m e ,  M r .  S a n d l i n  h a s  s e r v e d  b o t h  t h e  S h e r i f f ' s  O f f i c e  a n d  t h e  

c o u r t  s y s t e m  w i t h  d i l i g e n c e  and  p r o f e s s i o n a l i s m  [R .  2,  5 ,  55-781. 

H i s  d u t i e s  r e q u i r e ,  among o t h e r  r e s p o n s i b i l i t i e s ,  t h a t  h e  h a v e  

c l o s e  c o n t a c t  w i t h  c i t i z e n s  s i t t i n g  as j u r o r s  i n  c r i m i n a l  

p r o c e e d i n g s .  H e  h a s  r e c e i v e d  l e t t e r s  o f  commendation f o r  t h e  

manner i n  which he i n t e r a c t e d  w i t h  t h o s e  c i t i z e n s  [R .  35-36] .  

M r .  S a n d l i n ,  however,  i s  n o t  a t y p i c a l  b a i l i f f ,  b e c a u s e  

w h i l e  h e  was s t i l l  i n  h i s  t e e n s  h e  w a s  c o n v i c t e d  o f  r o b b e r y  

2 /  H e  was p a r o l e d  f o r  t h e s e  ( 1 9 6 1 ) ,  e s c a p e  and  a s s a u l t  ( 1 9 6 4 ) .  - 

o f f e n s e s  i n  1965,  and  h a s  n o t  b e e n  a r r e s t e d  s i n c e  t h a t  t i m e .  On 

December 1 0 ,  1968,  upon recommendat ion o f  t h e  F l o r i d a  P a r o l e  a n d  

P r o b a t i o n  Commission, t h e  Governor  a n d  t h e  C a b i n e t  g r a n t e d  M r .  

S a n d l i n  a f u l l  a n d  c o m p l e t e  pa rdon  f o r  t h e s e  o f f e n s e s ,  p u r s u a n t  

t o  S940.01, F l a .  S t a t .  ( 1 9 6 8 ) .  ~ c c o r d i n g  t o  t h e  r u l e s  

p romulga ted  by t h e  O f f i c e  o f  E x e c u t i v e  Clemency: 

A f u l l  pardon u n c o n d i t i o n a l l y  releases from 
pun i shmen t ,  f o r g i v e s  g u i l t  and  e n t i t l e s  a n  
a p p l i c a n t  t o  a l l  t h e  r i g h t s  o f  c i t i z e n s h i p  
e n j o y e d  by him b e f o r e  h i s  c o n v i c t i o n .  I t  
f r e e l y  a n d  u n c o n d i t i o n a l l y  a b s o l v e s  t h e  
o f f e n d e r  f rom a l l  l e g a l  c o n s e q u e n c e s  o f  t h e  
c o n v i c t i o n  u n d e r  F l o r i d a  l a w .  

2 /  I n  1964,  M r .  S a n d l i n ' s  1961 c o n v i c t i o n  f o r  r o b b e r y  w a s  - 
v a c a t e d .  Thereupon,  h e  a g a i n  p l e d  g u i l t y  t o  t h e  r o b b e r y  a n d  w a s  
s e n t e n c e d  t o  s e r v e  f i f t e e n  months w i t h  c r e d i t  f o r  t i m e  s e r v e d  [R.  
111 .  I r o n i c a l l y ,  Judge  O l l i f f ,  who a p p e a r e d  on  b e h a l f  o f  M r .  
S a n d l i n  b e f o r e  t h e  Commission w a s  t h e  a s s i s t a n t  s t a te  a t t o r n e y  
who p r o s e c u t e d  him e a r l i e r  [R. 241. Judge  O l l i f f  s t r o n g l y  
recommended M r .  S a n d l i n ' s  c e r t i f i c a t i o n .  



[R. 281. 

On J u n e  5 ,  1985, a  r e q u e s t  f o r  c e r t i f i c a t i o n  was made t o  t h e  

C r i m i n a l  J u s t i c e  S t a n d a r d s  and T r a i n i n g  Commission by P o l i c e  

P e r s o n n e l  O f f i c e r ,  W. E .  Squyars ,  o f  t h e  J a c k s o n v i l l e  S h e r i f f ' s  

O f f i c e  t h a t  M r .  S a n d l i n  b e  c e r t i f i e d  a s  a  p o l i c e  o f f i c e r .  I n  

making h i s  r e q u e s t ,  O f f i c e r  Squyars  a t t a c h e d  a  l e t t e r  from 

S h e r i f f  Dale  Carson,  which s t a t e d :  

M r .  S a n d l i n ' s  p e r s o n n e l  f i l e  c o n t a i n s  
numerous l e t te rs  from members o f  t h e  c o u r t  
d e s c r i b i n g  t h e  o u t s t a n d i n g  job  h e  d o e s  f o r  
them. H e  c o n s i s t e n t l y  r e c e i v e s  an  above 
a v e r a g e  r a t i n g  by h i s  s u p e r v i s o r s  on h i s  
per formance  e v a l u a t i o n s  and i s  r e s p e c t e d  by 
h i s  p e e r s .  

W e  a r e  aware o f  M r .  S a n d l i n ' s  p a s t  
a r r e s t  and c o n v i c t i o n  r e c o r d ,  however, t h e s e  
i n c i d e n t s  began a t  17  y e a r s  o f  a g e .  A f t e r  
f i f t e e n  y e a r s  o f  l o y a l ,  d e d i c a t e d  s e r v i c e  t o  
t h e  depar tment  a s  a  C o r r e c t i o n a l  O f f i c e r ,  w e  
have no r e s e r v a t i o n  i n  o u r  d e s i r e  t o  now 
employ him a s  a  P o l i c e  O f f i c e r .  

[ R .  2 1 .  

A f t e r  n o t i c e ,  a  h e a r i n g  was h e l d  b e f o r e  Appe l l ee  Commission 

on J u l y  25, 1985,  on t h e  m a t t e r  o f  M r .  S a n d l i n ' s  c e r t i f i c a t i o n  t o  

b e  a  law enforcement  o f f i c e r  [R. 4 1 .  A t  t h e  h e a r i n g ,  M r .  S a n d l i n  

p r e s e n t e d  u n c o n t r o v e r t e d  e v i d e n c e  a s  t o  h i s  good moral  c h a r a c t e r  

3  / and h i s  o u t s t a n d i n g  r e p u t a t i o n  i n  t h e  law enforcement  f i e l d .  - 

H e  p r e s e n t e d  a d d i t i o n a l  ev idence  t h a t  s i n c e  h i s  

3 /  A t  no t i m e  h a s  t h e  Commission t a k e n  t h e  p o s i t i o n  t h a t  M r .  - 
S a n d l i n  l a c k s  good moral  c h a r a c t e r .  To t h e  c o n t r a r y ,  a l l  members 
o f  t h e  Commission have n o t e d  M r .  S a n d l i n ' s  o u t s t a n d i n g  q u a l i t i e s  

@ and have concluded t h e  Commission would c e r t i f y  M r .  S a n d l i n  b u t  
f o r  h i s  p r i o r  f e l o n y  c o n v i c t i o n s  f o r  which he  h a s  been pardoned- 



pardon,  he  h a s  o b t a i n e d  a n  A s s o c i a t e  o f  A r t s  d eg ree  from F l o r i d a  

J u n i o r  Co l l ege  [R. 801. H e  a l s o  a t t e n d e d  and completed a  c o u r t  

s e c u r i t y  seminar conducted  by t h e  Uni ted  S t a t e s  Mar sha l ' s  S e r v i c e  

and ha s  been c e r t i f i e d  a s  a  c o r r e c t i o n a l  o f f i c e r  [ R .  81-821. 

According t o  Judge O l l i f f ,  M r .  S a n d l i n  h a s  w i l l i n g l y  r i s k e d  

h i s  own p e r s o n a l  s a f e t y  i n  t h e  p r o t e c t i o n  o f  t h e  c o u r t  and i t s  

pe r sonne l  on s e v e r a l  o c c a s i o n s  [R. 30-311. I n  t h e  words o f  t h e  

judge,  an  i n d i v i d u a l  w i t h  many y e a r s  e x p e r i e n c e  i n  t h e  c r i m i n a l  

j u s t i c e  sys tem,  "He [Mr. Sand l i n ]  i s  a  c r e d i t  t o  t h e  S h e r i f f ' s  

O f f i c e ,  t o  my c o u r t  and t o  h i m s e l f "  [R. 591. H e  i s ,  acco rd ing  t o  

S t a t e  A t to rney  Ed Aus t i n ,  " . . . [A]  young man who g o t  i n t o  t r o u b l e  

a t  an  e a r l y  age ,  saw t h e  e r r o r  o f  h i s  ways, and i s  now a  good 

s o l i d  law-abiding and r e s p e c t e d  c i t i z e n . "  [R. 551. 

A t  t h e  h e a r i n g ,  M r .  S and l i n  p r e s e n t e d  a d d i t i o n a l  ev idence  on 

h i s  b e h a l f ,  c o n s i s t i n g  o f  l e t t e r s  o f  r e f e r e n c e  from Fou r th  

C i r c u i t  Judges  i n c l u d i n g  Chief  Judge John E .  San to r a ,  J r . ,  

C i r c u i t  Judge Lawrence Page Haddock, County Judge Raymond L.  

Simpson, a s  w e l l  a s  s even t een  l e t te rs  from A s s i s t a n t  S t a t e  

A t to rneys ,  P u b l i c  Defenders ,  p r i v a t e  a t t o r n e y s ,  a  p r o b a t i o n  

o f f i c e r  and S h e r i f f  Carson [ R .  2-27, 61-63].  A l l  o f  t h e s e  

i n d i v i d u a l s  have had e x t e n s i v e  c o n t a c t  w i t h  M r .  S and l i n  and have 

had t h e  o p p o r t u n i t y  t o  obse rve  M r .  S a n d l i n  f i r s t h a n d .  A l l  were 

3/  ( con t i nued )  Indeed,  t h e  F i r s t  D i s t r i c t  Court  o f  Appeal - 
s p e c i f i c a l l y  no t ed ,  "At t h e  h e a r i n g  on t h e  c e r t i f i c a t i o n  r e q u e s t ,  
a p p e l l a n t  p r e s e n t e d  uncon t rove r t ed  ev idence  o f  h i s  good mora l  
c h a r a c t e r ,  h i s  o u t s t a n d i n g  r e p u t a t i o n  i n  t h e  law enforcement  
f i e l d ,  and h i s  c o n t i n u i n g  e d u c a t i o n  s i n c e  h i s  pardon.  " S a n d l i n ,  

a a t  1938 (emphasis  added ) .  



unanimous and unequivocal  i n  t h e i r  suppor t  f o r  M r .  S a n d l i n t s  

c e r t i f i c a t i o n .  

Despi te  t h e  overwhelming and uncont rover ted  evidence o f  M r .  

S a n d l i n t s  p r e s e n t  f i t n e s s  t o  be a  law enforcement o f f i c e r ,  t h e  

Commission concluded it was "powerless" t o  g r a n t  c e r t i f i c a t i o n  o f  

M r .  Sandl in  t o  be a  law enforcement o f f i c e r  [ R .  471. The 

Commission, r e l y i n g  upon a  1970 op in ion  of  t h e  At torney  

General ,  - 4' r e l u c t a n t l y  concluded t h a t  a  f e lony  conv ic t ion ,  even 

one which has  been s u b j e c t  of  a  f u l l  and complete pardon, s t a n d s  

a s  a  conv ic t ion  and b a r  from c e r t i f i c a t i o n  f o r  purposes of  

§943 .13(4) ,  F l a .  S t a t .  (1985) .  - 5/  I n  do ing  s o ,  however, t h e  

Commission acknowledged t h a t  it had p rev ious ly  c o n t r a d i c t e d  i t s  

p o s i t i o n  and had c e r t i f i e d  an  i n d i v i d u a l  who had been convic ted  

a of  a  f e lony  and l a t e r  pardoned [ R .  381. Thus, whi le  t h e  

Commission determined it had no d i s c r e t i o n  t o  g r a n t  t h e  

4 /  1969-70 At ty .  Gen. Op. 157,  p .  388 (1970) .  - 

5/  The Commission reached i t s  d e c i s i o n  by i n t e r p r e t i n g  - 
S943.13 ( 4 )  , Fla .  S t a t .  ( 1985) ,  i n  l i g h t  o f  SS112.011(1) ( a )  and 
( 2 )  ( a ) ,  F l a .  S t a t .  (1985) ,  which provide:  

A person s h a l l  n o t  be d i s q u a l i f i e d  from 
employment by t h e  s t a t e ,  any of  i t s  agenc ies  
o r  p o l i t i c a l  subd iv i s ions ,  o r  any 
m u n i c i p a l i t y  s o l e l y  because o f  a  p r i o r  
conv ic t ion  f o r  a  crime.  However, a  person 
may be denied employment by t h e  s t a t e ,  any of 
i t s  agenc ies  o r  p o l i t i c a l  s u b d i v i s i o n s ,  o r  
any mun ic ipa l i t y  by reason o f  t h e  p r i o r  
conv ic t ion  f o r  a  crime i f  t h e  cr ime was a  
f e l o n y  o r  f i r s t  degree  misdemeanor and 
d i r e c t l y  r e l a t e d  t o  t h e  p o s i t i o n  o f  
employment sought .  

This  s e c t i o n  s h a l l  n o t  be  a p p l i c a b l e  t o  
any law enforcement o r  c o r r e c t i o n a l  agency. 



c e r t i f i c a t i o n ,  i t s  de t e rmina t ion  was d i r e c t l y  c o n t r a r y  t o  p r i o r  

d e c i s i o n s ,  where it had c e r t i f i e d  f u l l y  pardoned convic ted  f e l o n s  

a s  law enforcement o f f i c e r s  [R.  381. 

The Commission made it q u i t e  c l e a r  t h a t  t h e  s o l e  reason  f o r  

i t s  r e f u s a l  t o  c e r t i f y  M r .  Sand l in  a s  a  law enforcement o f f i c e r  

was h i s  pardoned f e lony  conv ic t ions  [ R .  9 6 1 .  There was no 

a s s e r t i o n  t h a t  M r .  Sand l in  was u n f i t  t o  be a  law enforcement 

o f f i c e r  f o r  any o t h e r  reason .  Indeed, a t  t h e  hear ing  conducted 

below, Louie Wainwright, former S e c r e t a r y  of  t h e  F l o r i d a  

Department o f  Cor rec t ions ,  s t a t e d ,  "I d o n ' t  t h i n k  t h e r e  could  

eve r  be any example any b e t t e r  than  t h i s  one of  a  c a s e  

[where].  . . t h i s  Commission ought t o  be  a b l e  t o  g r a n t  

c e r t i f i c a t i o n . "  [R.  401. Michael Berg, Chief o f  t h e  Duval 

County J a i l ,  agreed ,  s t a t i n g  t h a t  M r .  S a n d l i n ' s  s i t u a t i o n  i s  

" . . . a  c l a s s i c  example o f  a n  i n d i v i d u a l  t h a t  has  gone a s t r a y  and 

come back t o  be a  p roduc t ive ,  c o n t r i b u t i n g  member n o t  on ly  of  

s o c i e t y  bu t  of  a  p r o f e s s i o n a l ,  s u c c e s s f u l  c r i m i n a l  j u s t i c e  system 

and I would have t o  say t h a t  I ' d  be i n  f avo r  o f  c e r t i f i c a t i o n . "  

[ R .  431. 

Although t h e  Commission was o f  t h e  op in ion  t h a t  M r .  Sand l in  

was q u a l i f i e d  f o r  c e r t i f i c a t i o n  a s  a  law enforcement o f f i c e r ,  it 

concluded it had no d i s c r e t i o n  t o  g r a n t  c e r t i f i c a t i o n  because o f  

t h e  mandatory p rec lus ion  of a l l  convic ted  f e l o n s  conta ined  w i t h i n  

8943 [ R .  44-45] . I t ,  t h e r e f o r e ,  r e l u c t a n t l y  concluded t h a t  

d e s p i t e  t h e  f u l l  pardon bestowed upon M r .  Sand l in ,  he  had been 

convic ted  of  a  f e lony  f o r  purposes of  §943 .13 (4 ) ,  F l a .  S t a t .  

(1985) ,  a n d d e n i e d h i s  r e q u e s t e d c e r t i f i c a t i o n  [R. 44-45. 961. 



A t ime ly  appea l  was t aken  and t h i s  cause  was heard by a  

pane l  o f  t h e  F i r s t  D i s t r i c t  Court of  Appeal. A f t e r  o r a l  

argument, t h e  c o u r t  a f f i rmed  t h e  Commission's d e c i s i o n .  I n  an  

op in ion  au thored  by Judge B a r f i e l d ,  it h e l d  t h a t  t h e  Commission 

was c o r r e c t  i n  i t s  de t e rmina t ion  t h a t  S943.13 ( 4 ) ,  F la .  S t a t .  

(1985) c o n s t i t u t e d  a  l e g i s l a t i v e  b a r  t o  t h e  c e r t i f i c a t i o n  o f  a  

convic ted  f e l o n  who has r ece ived  a  f u l l  pardon a s  a  law 

enforcement o f f i c e r .  

I n  concluding t h a t  t h e  Commission had no d i s c r e t i o n  t o  g r a n t  

c e r t i f i c a t i o n  pursuant  t o  Chapter  943, t h e  m a j o r i t y  r e j e c t e d  t h e  

argument t h a t  l e g i s l a t i v e  p r e c l u s i o n ,  o f  conv ic t ed  f e l o n s  who 

have r ece ived  a  f u l l  pardon,  from c e r t i f i c a t i o n  v i o l a t e s  t h e  

s e p a r a t i o n  of  powers d o c t r i n e .  I t  a l s o  r e j e c t e d  p e t i t i o n e r ' s  

argument t h a t  by denying him c e r t i f i c a t i o n  a s  a  law enforcement 

o f f i c e r  t h e  Commission imposed upon him a  " l e g a l  d i s a b i l i t y " ,  

which should have been removed upon t h e  g r a n t  o f  a  f u l l  pardon. 

Nonetheless ,  t h e  m a j o r i t y  conceded, "A pardon may r e l i e v e  a  

person from t h e  l e g a l  d i s a b i l i t i e s  a t t e n d a n t  upon a  

conv ic t ion  ..." Sandl in  a t  1939. 

Judge Ervin  d i s s e n t e d  from t h e  m a j o r i t y  op in ion ,  no t ing  t h a t  

t h e  c a s e  d i d  no t  involve  t h e  q u e s t i o n  o f  whether t h e  Commission 

p rope r ly  e x e r c i s e d  i t s  d i s c r e t i o n ,  because t h e  Commission thought  

it had no d i s c r e t i o n  t o  a c t .  According t o  Judge Ervin ,  t h e  power 

t o  pardon " . . . i s  ve s t ed  e x c l u s i v e l y  i n  t h e  e x e c u t i v e  branch and 

'when t h e  C o n s t i t u t i o n  p r e s c r i b e s  t h e  manner of doing an a c t ,  t h e  

manner p r e s c r i b e d  i s  e x c l u s i v e ,  and it i s  beyond t h e  power o f  t h e  

L e g i s l a t u r e  t o  e n a c t  a  s t a t u t e  t h a t  would d e f e a t  t h e  purpose o f  



t h e  c o n s t i t u t i o n a l  p r o v i s i o n . '  " Sandl in  a t  1 9 4 1  (emphasis i n  

o r i g i n a l ) ;  c i t i n q  Weinberger v.  Board o f  P u b l i c  I n s t r u c t i o n ,  93 

F l a .  470, 1 1 2  So. 253, 256 ( F l a .  1927) .  

Judge Erv in  noted t h a t  t h e  execu t ive  branch of  government, 

pursuant  t o  i t s  exc lus ive  pardon power, has  enac ted  Rule 5A o f  

t h e  Rules of  Executive Clemency which s p e c i f i c a l l y  p rov ides  t h a t  

a  pardon " . . . f r e e l y  and uncond i t i ona l ly  abso lves  t h e  o f f e n d e r  

from - a l l  l e g a l  consequences of  t h e  conv ic t ion  o f  an o f f e n s e  under 

F l o r i d a  Law." - I d .  (emphasis i n  o r i g i n a l ) .  He t h u s  reasoned t h a t  

s i n c e  t h e  pardon power v e s t s  e x c l u s i v e l y  i n  t h e  execu t ive  branch 

of  government, any l e g i s l a t i v e  enactment which r e p r e s e n t s  an 

a b s o l u t e  b a r  t o  c o n s i d e r a t i o n  of  c e r t i f i c a t i o n  i s  

u n c o n s t i t u t i o n a l .  He f u r t h e r  concluded: 

A p p e l l a n t ' s  e n t i t l e m e n t  t o  employment a s  a  
law enforcement o f f i c e r  fo l lowing  h i s  pardon 
i s  no g r e a t e r  t h a n  t h a t  he  possessed  be fo re  
h i s  conv ic t ion ,  nor  can it be  any l e s s .  
Although h i s  r e c e i p t  of  a  f u l l  pardon does 
n o t  b l o t  o u t  t h e  f a c t  of h i s  commission of  a  
cr ime,  n e i t h e r ,  i n  t h e  absence o f  execu t ive  
a c t i o n  so  ho ld ing ,  can it s o l e l y  be a  b a s i s  
f o r  d i s e n t i t l e m e n t  t o  any such c o n s i d e r a t i o n .  
The a p p l i c a n t  s t i l l  must be al lowed t h e  r i g h t  
- unimpeded by t h e  l e g i s l a t u r e  - t o  have t h e  
q u e s t i o n  of h i s  e n t i t l e m e n t  f o r  t h e  p o s i t i o n  
he  seeks  cons ide red  by t h e  Commission, and 
any s t a t u t e  o r  s t a t u t e s  denying him such 
r i g h t  must be h e l d  u n c o n s t i t u t i o n a l  a s  an 
improper e x e r c i s e  of  t h e  power o f  pardon 
which r e s i d e s  e x c l u s i v e l y  w i th  t h e  execu t ive  
branch of government. 

Id .  

A s  p r ev ious ly  no ted ,  bo th  t h e  m a j o r i t y  and d i s s e n t  agreed  

t h i s  appea l  should be c e r t i f i e d  because it r a i s e s  a  q u e s t i o n  o f  

g r e a t  p u b l i c  importance. C e r t a i n l y ,  t h e r e  can be  no q u e s t i o n  

t h a t  t h i s  appea l  r a i s e s  i s s u e s  o f  g r e a t  import  because it c a l l s  

-9- 



upon this Court to interpret constitutional provisions which are 

fundamental to our system of government. 



SUMMARY OF ARGUMENT a Appel lan t  i s  a  p r i o r  convic ted  f e l o n  who has  been f u l l y  

pardoned. He subsequent ly  a p p l i e d  f o r  c e r t i f i c a t i o n  a s  a  law 

enforcement o f f i c e r  and was denied such c e r t i f i c a t i o n ,  even 

though he e s t a b l i s h e d  h i s  good moral  c h a r a c t e r .  C e r t i f i c a t i o n  

was denied because t h e  Criminal  J u s t i c e  S tandards  and Tra in ing  

Commission i n t e r p r e t e d  $943.13 ( 4 )  , F l a .  S t a t .  (1985) , which 

provides  t h a t  a n  o f f i c e r  s h a l l  n o t  have been convic ted  o f  a  

fe lony ,  t o  a c t  a s  an a b s o l u t e  b a r  t o  c e r t i f i c a t i o n .  Th i s  s t a t u t e  

should n o t  be  i n t e r p r e t e d  a s  an a b s o l u t e  d i s q u a l i f i c a t i o n  t o  a l l  

f e l o n s ,  r e g a r d l e s s  of t h e  presence of  a  f u l l  pardon and 

r e g a r d l e s s  o f  t h e i r  p r e s e n t  moral c h a r a c t e r .  To i n t e r p r e t  t h e  

s t a t u t e  a s  such i g n o r e s  t h e  power of  a  f u l l  pardon and t h u s ,  

n u l l i f i e s  t h e  r e s t o r a t i o n  o f  complete c i v i l  r i g h t s  and t h e  

removal of  d i s q u a l i f i c a t i o n s  g ran ted  by t h e  e x e c u t i v e  branch o f  

government. Having e s t a b l i s h e d  h i s  good moral  c h a r a c t e r ,  M r .  

Sand l in  should n o t  have been denied c e r t i f i c a t i o n  s o l e l y  because 

of  h i s  c r i m i n a l  r eco rd ,  f o r  which he has  r ece ived  a  f u l l  and 

complete pardon. 



POINTS ON APPEAL 

SECTION 9 4 3 . 1 3 ( 4 ) ,  FLORIDA STATUTES ( 1 9 8 5 ) ,  
AS INTERPRETED BY THE F I R S T  D I S T R I C T  COURT OF 
APPEAL TO DISQUALIFY A CONVICTED FELON WHO 
HAS RECEIVED A FULL PARDON FROM LAW 
ENFORCEMENT CERTIFICATION,  VIOLATES ARTICLE 
11, SECTION 3 OF THE FLORIDA CONSTITUTION 

SECTION 9 4 3 . 1 3 ( 4 ) ,  FLORIDA STATUTES ( 1 9 8 5 )  
SHOULD NOT BE INTERPRETED TO BAR A CONVICTED 
FELON WHO HAS RECEIVED A FULL PARDON FROM 
CERTIFICATION AS A LAW ENFORCEMENT OFFICER I F  
HE OTHERWISE ESTABLISHES H I S  GOOD MORAL 
CHARACTER 



ARGUMENT 

SECTION 9 4 3 . 1 3 ( 4 ) ,  FLORIDA STATUTES ( 1 9 8 5 ) ,  
AS INTERPRETED BY THE FIRST DISTRICT COURT OF 
APPEAL TO DISQUALIFY A CONVICTED FELON WHO 
HAS RECEIVED A FULL PARDON FROM LAW 
ENFORCEMENT CERTIFICATION, VIOLATES ARTICLE 
11, SECTION 3  OF THE FLORIDA CONSTITUTION 

Under F l o r i d a  law, t o  b e  e l i g i b l e  f o r  c e r t i f i c a t i o n  a s  a  law 

enforcement  o f f i c e r ,  a n  a p p l i c a n t  must n o t  have  been c o n v i c t e d  o f  

a  f e l o n y .  5 9 4 3 . 1 3 ( 4 ) ,  F l a .  S t a t .  ( 1 9 8 5 ) .  By t h i s  a p p e a l ,  M r .  

S a n d l i n  c h a l l e n g e s  t h e  Commission's c o n c l u s i o n  t h a t  t h i s  s t a t u t e  

a c t s  a n  a n  a b s o l u t e  d i s q u a l i f i c a t i o n  t o  c e r t i f i c a t i o n  t o  any 

p e r s o n  w i t h  a  f e l o n y  c o n v i c t i o n ,  r e g a r d l e s s  o f  t h e  f a c t  t h a t  t h e  

i n d i v i d u a l  h a s  r e c e i v e d  a  f u l l  and comple te  pardon f o r  t h e  

o f f e n s e s  a t  i s s u e .  

By i t s  t e r m s ,  a  f u l l  pardon h a s  t h e  e f f e c t  o f  removing t h e  

d i s a b i l i t i e s  c r e a t e d  by t h e  c o n v i c t i o n  - 61 and t h u s ,  a l l o w s  t h e  

once c o n v i c t e d  f e l o n  t o ,  among o t h e r  t h i n g s ,  h o l d  o f f i c e ,  v o t e ,  

s e r v e  on a  j u r y  i n  a  c o u r t  o f  law, and p r a c t i c e  law. U n i t e d  

S t a t e s  v .  M a t a s s i n i ,  565 F.2d 1297 ( 5 t h  C i r .  1 9 7 8 ) ;  I n  R e  ~ l o r i d a  

Board o f  Bar Examiners,  183 So.2d 688 ( F l a .  1 9 6 6 ) ;  ~ a r s h  v.  

Garwood, 65 So.2d 15  ( 1 9 5 3 ) ;  Page v .  Watson, 190 F l a .  536, 192 

So. 205 ( F l a .  1 9 3 8 ) ;  F i e l d s  v.  S t a t e ,  85 So.2d 609 ( F l a .  1 9 5 6 ) .  

6 /  The l e g a l  e f f e c t  t o  b e  g i v e n  a  f u l l  pardon i s  c l e a r l y  s e t  - 
f o r t h  i n  Rule 5A o f  t h e  Rules  o f  Execu t ive  Clemency o f  F l o r i d a ,  
which s t a t e s ,  "A F u l l  Pardon u n c o n d i t i o n a l l y  r e l e a s e s  from 
punishment ,  f o r g i v e s  g u i l t  and e n t i t l e s  a n  a p p l i c a n t  t o  a l l  o f  
t h e  r i g h t s  o f  c i t i z e n s h i p  e n j o y e d  by him b e f o r e  h i s  c o n v i c t i o n .  
I t  f r e e l y  and u n c o n d i t i o n a l l y  a b s o l v e s  t h e  o f f e n d e r  from a l l  
l e s a l  conseauences  o f  t h e  c o n v i c t i o n  o f  a n  o f f e n s e  under F l o r i d a  
law. " (Emphasis added)  . - 



A r t i c l e  I V ,  Sec t ion  8  ( a )  o f  t h e  F l o r i d a  C o n s t i t u t i o n  

e x p l i c i t l y  v e s t s  t h e  pardon powers w i th in  t h e  e x c l u s i v e  domain of  

t h e  execu t ive  branch of government. I t  prov ides :  

Except i n  c a s e s  of  t r e a s o n  and i n  c a s e s  
where impeachment r e s u l t s  i n  c o n v i c t i o n ,  t h e  
governor  may, by execu t ive  o r d e r  f i l e d  w i th  
t h e  s e c r e t a r y  of  s t a t e ,  suspend c o l l e c t i o n  o f  
f i n e s  and f o r f e i t u r e s ,  g r a n t  r e p r i e v e s  n o t  
exceeding s i x t y  days  and,  w i th  t h e  approva l  
o f  t h r ee -  membeks of  t h e  c a b i n e t ,  g r a n t  f u l l  
o r  c o n d i t i o n a l  pardons,  r e s t o r e  c i v i l  r i g h t s ,  
commute ~ u n i s h m e n t .  and r emi t  f i n e s  and 
f o r f e i t u r e s  f o r  o f f e n s e s .  

(Emphasis added) .  This  a r t i c l e  must be r e a d  i n  conjunc t ion  w i t h  

A r t i c l e  11, Sec t ion  3  o f  t h e  F l o r i d a  C o n s t i t u t i o n  which p rov ides  

i n  m a t e r i a l  p a r t ,  "No person belonging t o  one branch s h a l l  

e x e r c i s e  any powers a p p e r t a i n i n g  t o  e i t h e r  o f  t h e  o t h e r  branches  

u n l e s s  e x p r e s s l y  provided h e r e i n . "  (Emphasis added) .  There i s  

no c o n s t i t u t i o n a l  p rov i s ion  which pe rmi t s  t h e  L e g i s l a t u r e  t o  

i n t e r f e r e  w i th ,  ab r idge  o r  d imin ish  t h e  e f f e c t  o f  a  g r a n t  o f  a  

f u l l  pardon. Any l e g i s l a t i v e  a t t empt  t o  a b r i d g e  t h e  Governor ' s  

pardon power must be r e j e c t e d  a s  a  v i o l a t i o n  of t h e  s e p a r a t i o n  o f  

powers d o c t r i n e .  

A s  noted i n  Weinberger v .  Board o f  P u b l i c  I n s t r u c t i o n ,  1 1 2  

So. 253, 2 5 6  ( F l a .  1 9 2 7 )  , ". . . [ W l  hen t h e  C o n s t i t u t i o n  p r e s c r i b e s  

t h e  manner of  doing an  a c t ,  t h e  manner p r e s c r i b e d  i s  e x c l u s i v e ,  

and it i s  beyond t h e  power of t h e  L e g i s l a t u r e  t o  e n a c t  a  s t a t u t e  

t h a t  would d e f e a t  t h e  purpose o f  t h e  c o n s t i t u t i o n a l  p rov i s ion . "  

I f  5943 .13(4) ,  F l a .  S t a t .  (1985) i s  cons t rued  t o  remove from t h e  

Commission any d i s c r e t i o n  t o  a c t  favorab ly  upon an a p p l i c a t i o n  by 

a  convic ted  f e l o n  a f t e r  pardon,  enactment o f  such s t a t u t e  i s  

beyond t h e  power of  t h e  L e g i s l a t u r e .  



In In Re Advisory Opinion of the Governor, In re: a Administrative Procedure Act, Executive Clemency, 334 So.2d 561, 

562-563 (Fla. 1976) this Court held, "This Court has always 

viewed the pardon powers expressed in the Constitution as being 

peculiarly within the domain of the executive branch of the 

government.. . [W]e see no reason to depart from our previous view 
that the Legislature may not intrude into this area of 

constitutional authorization." Similarly, in In Re Advisory 

Opinion of the Governor, Civil Rights, 306 So.2d 520, 521 (Fla. 

1975), this Court invalidated as unconstitutional legislation 

which provided for the automatic suspension and restoration of 

civil rights, finding that such legislation, "...does constitute 

a clear infringement upon the constitutional power of the 

a Governor to restore civil rights. " In doing so, the Court also 

noted, "As early as 1896, this Court committed itself to the 

proposition that the power of pardon is reposed exclusively in 

the chief executive..." - Id. at 522 (emphasis added). 

In Sullivan v. Askew, 348 So.2d 312 (Fla. 1977), this Court 

rejected an attempt by inmates under a sentence of death to 

impose certain minimal due process procedures upon the clemency 

process. Referring specifically to Article IV, Section 8 of the 

Florida Constitution, this Court held, "By this self-executing 

constitutional provision, the people of this state chose to vest 

sole, unrestricted, unlimited discretion exclusively in the 

executive in exercising this act of grace." - Id. at 315 (emphasis 

added) . 



Addi t iona l ly ,  i n  t h i s  S t a t e  t h e r e  can b e  no d i s p u t e  t h a t  a  

g r a n t  of a  f u l l  pardon o p e r a t e s  t o  remove a l l  l e g a l  d i s a b i l i t i e s  

7 / from an i n d i v i d u a l  s o  pardoned: - 

I t  i s  s e t t l e d  law t h a t  t h e  pardon of  an 
o f f e n s e  no t  on ly  b l o t s  o u t  t h e  crime 
committed, b u t  removes a l l  d i s a b i l i t i e s  
r e s u l t i n g  from t h e  conv ic t ion .  'Imprisonment 
and hard l a b o r  a r e  no t  t h e  on ly  punishments 
which t h e  law i n f l i c t s  upon t h o s e  who v i o l a t e  
i t s  commands. Besides  t h e s e  a r e  d i s a b i l i t i e s  
which a r e  t h e  consequences o f  conv ic t ion ,  and 
which remain a f t e r  i n c a r c e r a t i o n  has  ceased.  
A pardon i s  supposed t o  be g ran ted  t o  one who 
has  been improperly convic ted ,  o r  who has  
s u f f i c i e n t l y  e x p i a t e d  h i s  o f f e n s e .  I f  it was 
on ly  e f f i c a c i o u s  when t h e  p a r t y  was i n  
d u r e s s ,  i t s  e f f e c t  would only  be  a  halfway 
r e l i e f .  The d o c t r i n e ,  now w e l l  recognized,  
upon t h i s  s u b j e c t ,  i s  t h a t  a  pardon g i v e s  t o  
t h e  person i n  whose favor  it i s  g ran ted  a  new 
c h a r a c t e r ,  and makes o f  him a  new man. When 
extended t o  him i n  p r i s o n ,  it r e l i e v e s  him, 
and removes h i s  d i s a b i l i t i e s .  When q iven  t o  
him a f t e r  h i s  t ime of  i m ~ r i s o n m e n t  has  
exp i r ed ,  i t  removes a l l  t h a t  i s  l e f t  o f  t h e  
consequences o f  conv ic t ion ,  - h i s  
d i s a b i l i t i e s . '  S t a t e  v .  B a p t i s t e ,  2 6  La.Ann. 
1 3 4 .  

Sing le ton  v. S t a t e ,  F l a .  So. ( F l a .  

(emphasis added) . 
Case law t h u s  makes c l e a r  t h a t  t h e  pardon power v e s t s  s o l e l y  

i n  t h e  execu t ive  branch of  government. Any a t tempt  t o  l e s s e n  

t h a t  power must run a f o u l  o f  A r t i c l e  11, S e c t i o n  3  of  t h e  F l o r i d a  

C o n s t i t u t i o n .  This  Court has  been c a l l e d  upon t o  i n t e r p r e t  t h e  

7 /  The m a j o r i t y  opinion below conceded a s  much when it h e l d ,  "A - 
pardon may r e l i e v e  a  person from t h e  l e g a l  d i s a b i l i t i e s  a t t e n d a n t  
upon a  conv ic t ion . "  Sandl in ,  a t  1 9 3 9 .  Appel lan t  r e s p e c t f u l l y  
submits  t h a t  an a b s o l u t e  p r o h i b i t i o n  from c e r t a i n  employment 
based upon a  p r i o r  f e lony  conv ic t ion  which has  been t h e  s u b j e c t  
of  a  pardon i s  p r e c i s e l y  t h e  type  of  l e g a l  d i s a b i l i t y  which a  
pardon i s  designed t o  remove. 



a s e p a r a t i o n  o f  powers d o c t r i n e  embodied i n  t h a t  c o n s t i t u t i o n a l  

p r o v i s i o n .  Within t h e  c o n t e x t  o f  t h e  appointment  o f  t h e  

j u d i c i a r y ,  t h i s  Cour t  h a s  h e l d  t h a t  t h e  L e g i s l a t u r e  c anno t  t a k e  

any a c t i o n  which l i m i t s  t h e  e x e c u t i v e  power t o  appo in t  judges .  

I n  R e  Advisory  Opinion t o  Governor, 276 So.2d 25 ( F l a .  1973 ) .  

S i g n i f i c a n t l y ,  t h i s  Court  concluded:  

A t  t h e  t i m e  t h e  e x e c u t i v e  o r d e r  was 
i s s u e d ,  t h e r e  was no s t a t u t e  govern ing  t h e  
p r o c e s s  th rough  which t h e  Governor made 
appointments  t o  t h e  j u d i c i a r y .  Indeed,  under 
t h e  p r o v i s i o n s  o f  t h e  e x i s t i n g  F l a .  Const . ,  
a r t .  I V ,  S l ( f ) ,  and S7, and A r t .  V ,  S14, 
(1885) , F.S.A., t h e  L e g i s l a t u r e  cou ld  n o t  
have  e n a c t e d  l aws  on t h e  s u b j e c t  a r e a  o f  t h e  
e x e c u t i v e  o r d e r .  See Westlake v .  Merr i t t ,  85 
F l a .  28, 95 So. 662 (1923) .  T h i s  was a n  
e x e c u t i v e  f u n c t i o n ,  pu re  and s imp le ,  and 
l i m i t a t i o n s  cou ld  n o t  be  p l a c e d  on t h a t  
e x e c u t i v e  f u n c t i o n .  

- I d .  a t  29 (emphasis  added ) .  

I n  t h e  p r e s e n t  c a s e ,  t h e  Commission and t h e  c o u r t  below have 

i n t e r p r e t e d  S943 .13(4) ,  F l a .  S t a t .  (1985) s o  t h a t  it  d i m i n i s h e s  

t h e  l e g a l  e f f e c t  o f  a  f u l l  pardon and imposes a  l e g a l  d i s a b i l i t y  

- r e s t r i c t i o n  from employment - which a  pardon i s  i n t ended  t o  

remove. Such l e g i s l a t i v e  diminishment i s  a n  u n c o n s t i t u t i o n a l  

u s u r p a t i o n  o f  t h e  Governor ' s  pardon power and shou ld  be r e j e c t e d  

by t h i s  Cour t .  



SECTION 943.13 ( 4 )  , FLORIDA STATUTES (1985) 
SHOULD NOT BE INTERPRETED TO BAR A CONVICTED 
FELON WHO HAS RECEIVED A FULL PARDON FROM 
CERTIFICATION AS A LAW ENFORCEMENT OFFICER I F  
HE OTHERWISE ESTABLISHES HIS GOOD MORAL 
CHARACTER 

I t  i s  a  s e t t l e d  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  

c o u r t s  shou ld  avo id  ho ld ing  a  s t a t u t e  u n c o n s t i t u t i o n a l  i f  a  f a i r  

c o n s t r u c t i o n  o f  t h e  s t a t u t e  can be  made w i t h i n  c o n s t i t u t i o n a l  

l i m i t s .  I n d u s t r i a l  F i r e  and  Casua l t y  v .  Kwechin, 447 So.2d 

S t a t e  v.  Beas ley ,  

( F l a .  1 9 7 5 ) ;  S t a t e  v .  Ecker ,  311 So.2d 104,  109 ( F l a .  1975 ) .  

T h i s  p r i n c i p l e  was s u c c i n c t l y  s t a t e d  by t h i s  Cour t  i n  Kwechin, 

when i t  s t a t e d ,  "When two c o n s t r u c t i o n s  o f  a  s t a t u t e  a r e  

p o s s i b l e ,  one  o f  which i s  o f  q u e s t i o n a b l e  c o n s t i t u t i o n a l i t y ,  t h e  

s t a t u t e  must be  cons t rued  s o  a s  t o  avo id  any v i o l a t i o n  o f  t h e  

c o n s t i t u t i o n . "  I d .  a t  1339. Moreover, " A l l  laws shou ld  r e c e i v e  - 
a  s e n s i b l e  c o n s t r u c t i o n .  Genera l  t e r m s  s hou ld  be  s o  l i m i t e d  i n  

t h e i r  a p p l i c a t i o n  a s  n o t  t o  l e a d  t o  i n j u s t i c e ,  opp re s s ion ,  o r  a n  

absurd  consequence.  I t  w i l l  a lways ,  t h e r e f o r e ,  b e  presumed t h a t  

t h e  l e g i s l a t u r e  i n t ended  e x c e p t i o n s  t o  i t s  language which would 

a vo id  r e s u l t s  o f  t h i s  c h a r a c t e r .  'I United  S t a t e s  v .  M a t a s s i n i ,  

C i r .  c i t i n g ,  P e r r y  v. Commerce 

Loan Company, 383 U.S. 392 (1966 ) .  

The c o n s t r u c t i o n  p l a c e d  upon S943.13, F l a .  S t a t .  (1985) by 

t h e  Commission and by t h e  c o u r t  below i s  v i o l a t i v e  o f  t h e  above 

p r i n c i p l e s  o f  s t a t u t o r y  c o n s t r u c t i o n .  To c o n s t r u e  t h i s  s t a t u t e  

a i n  such a  f a s h i o n ,  " . . .would r ende r  it u n c o n s t i t u t i o n a l  a s  a  

c l e a r  encroachment by t h e  l e g i s l a t u r e  upon t h e  pa rdon ing  



power.. ." of  t h e  Governor. S l a t e r  v .  Olson,  230 Iowa 1005, 299 

N.W. 879, 881 (Iowa 1941) .  

The Commission's c o n s t r u c t i o n  o f  t h e  s t a t u t e  i s  a l s o  

v i o l a t i v e  o f  a n o t h e r  w e l l - s e t t l e d  r u l e  o f  s t a t u t o r y  c o n s t r u c t i o n .  

Exp re s s io  u n i u s  e s t  e x c l u s i o  a l t e r i u s :  t h e  e x p r e s s i o n  o f  one  

t h i n g  i s  t h e  e x c l u s i o n  o f  o t h e r s .  James v .  Department o f  

C o r r e c t i o n s ,  4 2 4 '  So.2d 826, 827 ( F l a .  1st DCA 1982 ) .  S e c t i o n  

943.13 ( 4 ) ,  F l o r i d a  S t a t u t e s  ( 1985 ) ,  upon which t h e   omm mission's 

d e c i s i o n  i s  based,  e x p r e s s l y  s t a t e s :  

...[ A]ny pe r son  employed o r  appo in t ed  a s  
a n  o f f i c e r  s h a l l : .  . . ( 4 )  n o t  have been 
c o n v i c t e d  o f  any f e l o n y  ... Any pe r son  who ... i s  
found g u i l t y  o f  a  f e l o n y . .  . i s  n o t  e l i g i b l e  
f o r  employment o r  appointment  a s  a n  o f f i c e r ,  
no tw i th s t and ing  suspens ion  o f  s e n t e n c e  o r  
w i thho ld ing  o f  a d j u d i c a t i o n .  

5943.13 F l a .  S t a t .  (1985) .  The L e g i s l a t u r e  e x p r e s s l y  i n c l u d e d  

two p o s s i b l e  e x c e p t i o n s  t o  t h e  r u l e .  S i g n i f i c a n t l y ,  however, it 

d i d  n o t  i n c l u d e  a  f u l l  pardon i n  t h i s  language.  The i n c l u s i o n  o f  

t h e s e  two s i t u a t i o n s  w i t h o u t  mention o f  a  f u l l  pardon s u p p o r t s  

t h e  c o n c l u s i o n  t h a t  a  f u l l  pardon shou ld  b e  excluded from t h e  

t e r m s  o f  t h e  s t a t u t e .  Th i s  p o s i t i o n  i s  s i m i l a r  t o  t h a t  d i s c u s s e d  

i n  F i e l d s  v.  S t a t e ,  85 So.2d 609 ( F l a .  1 9 5 6 ) ,  where t h e  Cour t  

s t a t e d :  

...[ I lnasmuch a s  t h e  l e g i s l a t u r e  d i d  n o t  
e x p r e s s l y  i n c l u d e  pardoned c o n v i c t i o n s  i n  t h e  
a c t ,  it i s  t a k e n  a s  ev idenc ing  a n  i n t e n t i o n  
on t h e  p a r t  o f  t h e  l e g i s l a t u r e  o f  t h i s  s t a t e  
t h a t  pardoned c o n v i c t i o n s  n o t  b e  coun ted  a s  
p r i o r  " l i v e "  f e l o n y  c o n v i c t i o n s .  

I d .  a t  611. - 



The s t a t u t o r y  c o n s t r u c t i o n  which M r .  Sandl in  seeks  t o  have 

t h i s  Court adopt  and which would permit  a  convic ted  f e l o n ,  who 

has  r ece ived  a f u l l  pardon, t o  be  c e r t i f i e d  a s  a law enforcement 

o f f i c e r  i f  he o therwise  e s t a b l i s h e s  good moral  c h a r a c t e r ,  has  

been adopted by o t h e r  c o u r t s  which have addressed  t h i s  i s s u e .  I n  

Commissioner o f  t h e  Met ropol i t an  D i s t r i c t  Commission v .  D i r e c t o r  

of C i v i l  Se rv i ce ,  203 N.E.2d 95 (Mass. 1964) .  A p r i o r  conv ic t ed  

f e l o n  wi th  a f u l l  pardon sought  appointment a s  a p o l i c e  o f f i c e r .  

Id .  a t  96. The appointment was r e fused  because o f  t h e  e x i s t e n c e  - 

of  a Massachuset ts  s t a t u t e ,  which d i s q u a l i f i e d  convic ted  f e l o n s  

from s e r v i c e  a s  p o l i c e  o f f i c e r s .  Id. a t  97. The Court  r u l e d  

t h a t  t h e  a b s o l u t e  d i s q u a l i f i c a t i o n  of being a f e l o n  i s  removed by 

a f u l l  pardon.  - I d .  The Court  reasoned t h a t  t h e  e f f e c t  o f  t h e  

s t a t u t e  was t o  impose a quas i -pena l ,  c i v i l  d i s q u a l i f i c a t i o n  which 

should be  removed wi th  t h e  g r a n t i n g  o f  t h e  f u l l  pardon. Id. a t  

103. This  r e s u l t  a l lows  t h e  f e l o n  wi th  a f u l l  pardon t o  ho ld  

such o f f i c e ,  i f  he can s u s t a i n  t h e  burden o f  proving h i s  good 

c h a r a c t e r  j u s t  a s  any o t h e r  nonconvicted a p p l i c a n t .  

The Supreme Court o f  Iowa has a l s o  adopted t h i s  r a t i o n a l e .  

S l a t e r  v .  Olson. I n  S l a t e r ,  t h e  a p p l i c a n t ,  a  f e l o n  who had 

r ece ived  a f u l l  pardon, a p p l i e d  f o r  a c i v i l  s e r v i c e  p o s i t i o n  wi th  

t h e  C i ty  of  Des Moines. - Id .  a t  879. H i s  a p p l i c a t i o n  was den ied  

because of  a s t a t u t e  which provided,  " . . . I n  no case  s h a l l  a  

person be appoin ted  ... i n  t h e  f i r e  o r  p o l i c e  department o r  any 

department . . . g  overned by C i v i l  Se rv i ce ,  u n l e s s  ...[ he] has  no t  

been convic ted  of  a f e l o n y . "  The Court reasoned t h a t  t o  

i n t e r p r e t  t h e  s t a t u t e  t o  exc lude  those  w i t h  a f u l l  pardon would 



render  it u n c o n s t i t u t i o n a l  a s  an encroachment upon t h e  e x c l u s i v e  

pardoning powers o f  t h e  j u d i c i a l  branch o f  government. - I d .  a t  

881. The c o u r t  t h u s  concluded t h a t  t h e  a b s o l u t e  d i s q u a l i f i c a t i o n  

was removed by t h e  f u l l  pardon and t h a t  p l a i n t i f f  was e n t i t l e d  t o  

prove t h a t  he i s  now a  man of good moral c h a r a c t e r .  - Id .  

The i n s t a n t  c a s e  i s  f a c t u a l l y  i n d i s t i n g u i s h a b l e  from t h e s e  

ca ses .  Appel lan t  i n  t h e  i n s t a n t  c a s e  i s  a  person wi th  a  f e lony  

r eco rd  and a  f u l l  pardon seeking c e r t i f i c a t i o n  a s  a  p o l i c e  

o f f i c e r .  Also,  s i m i l a r  t o  Commissioner and S l a t e r ,  M r .  Sandl in  

has  been den ied  c e r t i f i c a t i o n  based on a  F l o r i d a  s t a t u t e  which 

says  t h a t  any person appoin ted  a s  an o f f i c e r  s h a l l  n o t  have been 

convic ted  of  a  fe lony .  The Commission and t h e  c o u r t  below 

i n t e r p r e t e d  t h e  s t a t u t e  t o  be an a b s o l u t e  d i s q u a l i f i c a t i o n  t o  a l l  

p r i o r  convic ted  f e l o n s ,  whether o r  n o t  t h e y  possess  a  f u l l  

pardon. This  i s  t h e  e x a c t  p o s i t i o n  r e j e c t e d  by t h e  Commissioner 

and S l a t e r  c o u r t s .  

By denying M r .  S a n d l i n ' s  c e r t i f i c a t i o n  t h e  Commission 

imposed a  " l e g a l  d i s a b i l i t y "  upon M r .  Sand l in ,  when it concluded 

t h a t  d e s p i t e  M r .  S a n d l i n ' s  pardon,  he was a b s o l u t e l y  p r o h i b i t e d  

from being c e r t i f i e d  a s  a  law enforcement o f f i c e r .  This  

" d i s a b i l i t y "  i s  p r e c i s e l y  t h a t  which t h e  Cabine t  and Governor, 

a c t i n g  a s  t h e  Clemency Board, sought t o  remove when it g r a n t e d  

M r .  Sandl in  a  f u l l  pardon. A s  p r ev ious ly  d i scussed ,  t h e  

r a t i o n a l e  of  S l a t e r  i s  a p p l i c a b l e  i n  t h a t  t o  i n t e r p r e t  

$943 .13(4) ,  F l a .  S t a t .  ( 1 9 8 5 ) ,  a s  d i d  t h e  Commission would r e s u l t  

i n  t h e  u su rpa t ion ,  by nega t ion ,  of  t h e  pardoning power of  t h e  

execu t ive  branch of  government. The a b s o l u t e  b a r  from 



c e r t i f i c a t i o n  should be removed by a p p e l l a n t ' s  f u l l  pardon and he 

should be  c e r t i f i e d ,  having prev ious ly  proven h i s  good moral  

c h a r a c t e r  a t  t h e  hea r ing  a l r e a d y  conducted h e r e i n .  

Recent ly ,  i n  t h e  ca se  of  Calhoun v .  Department o f  Health and 

R e h a b i l i t a t i v e  Se rv i ces ,  500 So.2d 674 ( F l a .  3d DCA 1 9 8 7 ) ,  t h e  

Third  D i s t r i c t  Court of  Appeal, e x p l i c i t l y  accepted t h e  

a p p e l l a n t ' s  p o s i t i o n  h e r e i n .  I n  t h a t  c a s e ,  t h e  c o u r t  i n t e r p r e t e d  

1 1 2 . 0 1 1 ( 1 )  b  , F l a .  S t a t .  (1985) t o  a c t  a s  an  a b s o l u t e  b a r  t o  

p rec lude  a  convic ted  f e l o n  from c e r t i f i c a t i o n  a s  a  family  day 

c a r e  o p e r a t o r .  In  doing s o ,  however, it s t a t e d :  

I t  fo l lows ,  t h e n ,  t h a t  M r s .  Calhoun, upon 
proof of  h e r  r e h a b i l i t a t i o n  - and we 
acknowledge h e r  exemplary r eco rd  a s  a  c h i l d  
day c a r e  o p e r a t o r  f o r  t h e  yea r s  1978-1985 - 
may apply f o r  a  r e s t o r a t i o n  o f  h e r  c i v i l  
r i g h t s  through a  pardon o r  o the rwi se ,  and,  
upon such r e s t o r a t i o n ,  w i l l  no l onge r  be 
d i s a u a l i f i e d .  a s  she  i s  now. from be ina  a 2 

l i c e n s e d  a s  a  family  day c a r e  o p e r a t o r .  We 
recoqnize ,  of  cou r se ,  t h a t  HRS could  s t i l l ,  
i n  i t s  d i s c r e t i o n ,  d e c l i n e  t o  i s s u e  such a  
l i c e n s e  t o  M r s .  Calhoun based on h e r  p r i o r  
f e lony  c o n v i c t i o n s ,  even i f  h e r  c i v i l  r i g h t s  
a r e  r e s t o r e d ,  i f  it  determines  t h a t  she  has  
n o t  been f u l l y  r e h a b i l i t a t e d ,  s e e  Page v.  
Watson. 140 F l a .  536. 1 9 2  So. 205 11939). 

has  been r e h a b i l i t a t e d .  

Id .  a t  678-679 (emphasis added) ( f o o t n o t e  o m i t t e d ) .  - 

I n  t h e  p r e s e n t  ca se ,  t h e  Commission concluded t h a t  it lacked  

any d i s c r e t i o n  t o  g r a n t  c e r t i f i c a t i o n .  Th i s  conc lus ion  was 

c l e a r l y  e r roneous .  

This  Court  has ,  on numerous occas ions ,  accep ted  t h e  

reasoning  found i n  t h e  Calhoun d e c i s i o n .  For i n s t a n c e ,  t h i s  



Court has  r u l e d  t h a t  t h e  complete b a r  t o  f e l o n s  s e r v i n g  a s  

w i tnes ses  i n  a  c o u r t  of  law i s  l i f t e d  by t h e  presence  o f  a  f u l l  

pardon. S ing le ton  v.  S t a t e ,  38 F l a .  2 9 7 ,  2 1  So. 2 1   la. 1896) .  

This  Court has  a l s o  he ld  t h a t  p r i o r  f e lony  c o n v i c t i o n s ,  r e l i e v e d  

by a  f u l l  pardon, cannot  be  t h e  b a s i s  f o r  s u b j e c t i o n  t o  a  

h a b i t u a l  c r i m i n a l  law. F i e l d s  v.  S t a t e ,  85 So.2d a t  611. 

This  Court  has a l s o  cons idered  t h e  e f f e c t  o f  a  f u l l  pardon 

on a  conv ic t ed  f e l o n ' s  r i g h t  t o  p r a c t i c e  law i n  t h i s  s t a t e .  See,  

I n  r e  F l o r i d a  Board o f  Bar Examiners, 183 So.2d 688 ( F l a .  1966) .  

I n  t h a t  c a s e ,  t h i s  Court  r u l e d  t h a t  a  p r i o r  f e lony  c o n v i c t i o n ,  

once pardoned, cannot  be used a s  an a b s o l u t e  b a r  t o  t h e  p r a c t i c e  

of  law. - Id .  a t  690. Th i s  Court  al lowed t h e  conv ic t ion  t o  be  

used on ly  du r ing  t h e  o v e r a l l  measurement o f  t h e  a p p l i c a n t ' s  good 

@ 
c h a r a c t e r .  This  p o s i t i o n  was c i t e d  wi th  app rova l  i n  t h e  c a s e  o f  

I n  r e  Admission o f  P rev ious ly  Convicted Fe lons ,  341 So.2d 503 

( F l a .  1976) .  In  t h a t  c a s e ,  t h i s  Court  cons ide red  t h e  e f f e c t  o f  

newly adopted Rule 9  ( A )  , Rules o f  Executive Clemency of F l o r i d a  

which c a l l e d  f o r  au tomat ic  r e s t o r a t i o n  o f  c i v i l  r i g h t s  upon 

r e l e a s e  from conv ic t ion .  - Id .  a t  503. Al though.  t h i s  Court  

r e fused  t o  approve t h e  new r u l e  u n t i l  t h e  c o n s t i t u t i o n a l i t y  was 

t e s t e d ,  t h e  Court d i d  r e i n f o r c e  i t s  e a r l i e r  op in ion  t h a t  a  f u l l  

pardon does  r e s t o r e  e l i g i b i l i t y  t o  p r a c t i c e  law i n  t h i s  s t a t e .  

Id .  a t  504. I t  i s  d i f f i c u l t  t o  conceive a  r a t i o n a l  reason why a  - 

f u l l  pardon should have one impact on lawyers  b u t  a  d i f f e r e n t  

impact on p o l i c e  o f f i c e r s .  

This  Court  has  n o t  had t h e  oppor tun i ty  t o  add res s  t h e  

p r e c i s e  i s s u e  o f  t h e  e f f e c t  of  a  f u l l  pardon on a  f e l o n ' s  



e l i g i b i l i t y  f o r  p o l i c e  s e r v i c e .  Based on t h e  foregoing  

a u t h o r i t y ,  however, it i s  c l e a r  t h a t  t h i s  Court  should conclude 

t h a t  a  f u l l  pardon removes t h e  complete d i s q u a l i f i c a t i o n  o f  a  

f e l o n ,  where a  law enforcement a p p l i c a n t  o the rwi se  demonstra tes  

h i s  good moral c h a r a c t e r .  Indeed, c a s e  law suppor t s  t h e  

conc lus ion  t h a t  t h i s  Court  i s  i n  f avo r  o f  t h e  complete removal o f  

a l l  d i s a b i l i t i e s  r e s u l t i n g  from t h e  conv ic t ion ,  where a  person  

has  r ece ived  a  f u l l  pardon. P r a c t i c i n g  law and s e r v i n g  a s  a  

w i tnes s  a r e  bo th  very s i g n i f i c a n t  r o l e s  i n  t h e  makeup of  ou r  

s o c i e t y .  I n  terms o f  t h e  requirement  of  good moral c h a r a c t e r ,  

they a r e  e q u i v a l e n t  t o  t h e  r o l e  of a  p o l i c e  o f f i c e r .  A convic ted  

f e l o n  may r e g a i n  t h e  r i g h t  t o  p r a c t i c e  law o r  s e r v e  a s  a  w i t n e s s  

upon t h e  r e c e i p t  of  a  f u l l  pardon. Thus, t o  a l low a  f u l l  pardon 

t o  remove a  f e l o n ' s  d i s q u a l i f i c a t i o n  t o  s e r v e  a s  a  p o l i c e  o f f i c e r  

i s  c o n s i s t e n t  wi th  t h e  o v e r a l l  e f f e c t  of  a  f u l l  pardon a s  a p p l i e d  

by t h i s  Court .  

Appel lee  based i t s  d e n i a l  of  c e r t i f i c a t i o n  t o  a p p e l l a n t  on a  

s t r i c t  l i t e r a l  read ing  of  §943.13(4) ,  F l a .  S t a t .  (1985) .  The 

Commission regarded t h i s  s e c t i o n  a s  imposing an a b s o l u t e  

d i s q u a l i f i c a t i o n ,  r e g a r d l e s s  o f  whether t h e  f e l o n  i s  g ran ted  a  

f u l l  pardon. I t  h e l d  below t h a t  t h e  s t a t u t e  l e a v e s  no room f o r  

d i s c r e t i o n  i n  t h e i r  d e c i s i o n  a s  t o  t h e  e l i g i b i l i t y  of a  convic ted  

f e l o n .  Th i s  view i s  i n  d i r e c t  c o n f l i c t  w i t h  t h e  l e g a l  e f f e c t  

which should be a f fo rded  a  f u l l  pardon. - See,  e.g., Calhoun, a t  

678-679. Add i t i ona l ly ,  it i s  i n  d i r e c t  c o n f l i c t  w i th  t h e  

Commission's p r i o r  a c t i o n s  i n  c e r t i f y i n g  convic ted  f e l o n s  who 

have r ece ived  f u l l  pardons a s  law enforcement personnel .  



Based on t h e  p o l i c y  and purpose behind t h e  g r a n t i n g  o f  a  

f u l l  pardon, and t h e  e f f e c t  g iven it under t h e  ca se  law, t h e  

b e t t e r  view would be t h a t  t h e  pardon removes t h e  d i s q u a l i f i c a t i o n  

of a  f e l o n  from se rv ing  a s  a  p o l i c e  o f f i c e r ,  s o  long a s  t h e  

a p p l i c a n t  o therwise  e s t a b l i s h e s  h i s  good moral  c h a r a c t e r .  Upon 

t h e  removal of  t h e  a b s o l u t e  d i s q u a l i f i c a t i o n  by t h e  f u l l  pardon,  

a p p e l l a n t  must s t i l l  meet t h e  burden o f  s a t i s f y i n g  a p p e l l e e  o f  

h i s  good moral  c h a r a c t e r .  The record  below e s t a b l i s h e s  wi thout  

ques t ion  t h a t  M r .  Sandl in  d i d  i n  f a c t  e s t a b l i s h  h i s  good moral  

c h a r a c t e r .  This  approach has  been accepted by t h e  supreme c o u r t s  

of Massachuset ts  and Iowa on t h i s  s p e c i f i c  i s s u e ;  o f  Missour i  i n  

regard  t o  g r a n t i n g  of l i q u o r  l i c e n s e s ;  and of  t h e  Supreme Court  

of  F l o r i d a  w i t h  r ega rd  t o  t h e  p r a c t i c e  of  law i n  t h i s  s t a t e .  

Commissioner a t  103; S l a t e r  a t  881; Bar Examiners a t  504; see, 
a l s o ,  G u a s t e l l o  v.  Department of  Liquor Con t ro l ,  

(Mo. 1 9 7 6 ) ;  and of t h e  Third  D i s t r i c t  Court o f  Appeal wi th  r e g a r d  

t o  day c a r e  workers. Calhoun a t  678-679. 

A t  t h e  o r i g i n a l  h e a r i n g ,  t h e  Commission found i n  f a v o r  o f  

M r .  S a n d l i n ' s  o v e r a l l  good moral c h a r a c t e r .  The d e n i a l  of  

c e r t i f i c a t i o n  was based s o l e l y  on t h e  a b s o l u t e  d i s q u a l i f i c a t i o n  

of  convic ted  f e lons .  A s  i s  e v i d e n t  from t h e  r eco rd ,  however, M r .  

Sandl in  has  p resen ted  overwhelming evidence t o  suppor t  h i s  

c e r t i f i c a t i o n .  He has  p re sen ted  endorsements from s e v e r a l  l o c a l  

judges,  p rosecu t ing  and defense  a t t o r n e y s ,  t h e  S h e r i f f  o f  Duval 

County and o t h e r  h igh ly  r e spec t ed  i n d i v i d u a l s .  A l l  of  t h e s e  

people unequivocal ly  vouch f o r  h i s  good moral  c h a r a c t e r .  Thus, 

@ it was c l e a r  e r r o r  t o  have r e fused  t o  c o n s i d e r  a p p e l l a n t  f o r  



c e r t i f i c a t i o n  a s  a  p o l i c e  o f f i c e r  s o l e l y  because of  f e lony  

conv ic t ions  f o r  which he has  r ece ived  a  f u l l  pardon. 



CONCLUSION 

Based upon t h e  f a c t s  and l e g a l  p r i n c i p l e s  c i t e d  h e r e i n ,  t h e  

Commission committed r e v e r s i b l e  e r r o r  when it concluded t h a t  it 

had no d i s c r e t i o n  t o  g r a n t  M r .  Sandl in  c e r t i f i c a t i o n  a s  a  law 

enforcement o f f i c e r .  

Respec t fu l ly  submit ted,  
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