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INTRODUCTION 

Plaintiff/Respondent Henley, as anticipated, presents 

four arguments in support of the Third District's ruling. They are 

as follows: 

1. Wrongful Death actions timely filed within the two 

year wrongful death statute of limitations are not barred by the 

twelve year statute of repose; 

2. The trial court erred in retroactively applying the 

decision of Pullum v. Cincinnati, Inc., 476 So.2d 657 (Fla. 1985); 

3. Fla. Stat. §95.031(2) The product liability statute 

of repose is unconstitutional and; 

4. The legislative amendment of Fla. Stat. §95.031(2), 

abolishing the statute of repose in product liability actions 

should be construed to operate retrospectively to a cause of action 

which accrued before the effective date of the amendment. 

Recently this court in Melendez v. Dreis and Krump 

Manufacturing Company, 12 FLW 519, October 15, 1987 held that the 

amendment abolishing the statute of repose does not apply 

retrospectively to a cause of action which accrued prior to the 

effective date of the amendment and additionally the Pullum deci- 

sion overruling the prior decisions of the Supreme Court which had 
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h e l d  t h e  s t a t u t e  o f  r e p o s e  t o  b e  u n c o n s t i t u t i o n a l  a p p l i e s  

r e t r o s p e c t i v e l y  so as t o  b a r  a c a u s e  o f  a c t i o n  which a c c r u e d  a f t e r  

t h e  f i r s t  d e c i s i o n  ( B a t t i l l a  v .  A l l i s  Cha lmer s  Mfg. Co. ,  392 So.2d 

874 ( F l a .  1 9 8 0 )  b u t  b e f o r e  t h e  s e c o n d  d e c i s i o n  ( P u l l u r n ) .  T h i s  

r e c e n t  r u l i n g  by t h e  c o u r t  e f f e c t i v e l y  d i s p o s e s  o f  t h r e e  o u t  o f  t h e  

f o u r  a r g u m e n t s  p r e s e n t e d  by  Henley .  A c c o r d i n g l y  t h i s  Rep ly  B r i e f  

w i l l  a d d r e s s  o n l y  H e n l e y ' s  i n i t i a l  a r g u m e n t .  

ARGUMENT 

THE STATUTE OF REPOSE BARS A 
WRONGFUL DEATH ACTION WHERE 
THE DEATH OCCURRED MORE THAN 
TWELVE YEARS AFTER THE ORIGINAL 
PURCHASE OF THE PRODUCT WHICH 
ALLEGEDLY CAUSED THE DEATH. 

Henley  re l ies  p r i m a r i l y  on t h i s  c o u r t ' s  d e c i s i o n  i n  

N i s s a n  Motor Company L i m i t e d  v .  P h l i e g e r ,  508 So.2d 713 ( F l a .  

1 9 8 7 1 ,  i n  a d d i t i o n  t o  Bruce  v .  B y e r ,  423 So.2d 413 ( F l a .  5 t h  DCA 

1 9 8 2 ) ;  E s t a t e  o f  James v .  M a r t i n  Memorial H o s p i t a l ,  422 So.2d 1043  

( F l a .  4 t h  DCA 1 9 8 2 ) ;  Worrell v .  John  F. Kennedy Memorial H o s p i t a l ,  

I n c . ,  384 So.2d 897 ( F l a .  4 t h  DCA 1 9 8 0 )  and  Dober v .  Worrell, 401  

So.2d 1322  ( F l a .  1 9 8 1 )  i n  s u p p o r t  o f  h e r  a s s e r t i o n  t h a t  a w r o n g f u l  

d e a t h  a c t i o n  t i m e l y  f i l e d  w i t h i n  t h e  t w o  y e a r  s t a t u t e  o f  l i m i t a -  

t i o n s  is  n o t  b a r r e d  by  t h e  t w e l v e  y e a r  s t a t u t e  of  r e p o s e  i n  s p i t e  

o f  t h e  f a c t  t h a t  t h e  d e a t h  o c c u r r e d  more t h a n  t w e l v e  y e a r s  a f t e r  

t h e  o r i g i n a l  p u r c h a s e  o f  t h e  p r o d u c t  which  a l l e g e d l y  c a u s e d  t h e  
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i n j u r i e s  r e s u l t i n g  i n  d e a t h .  None o f  t h e s e  cases are c o n t r o l l i n g  

f o r  t h e  s i m p l e  r e a s o n  t h a t  t h e y  d i d  n o t  d e a l  w i t h  t h e  s i t u t i o n  

w h e r e i n  t h e  l i m i t a t i o n  p e r i o d  p r e s c r i b e d  by s t a t u t e  had e x p i r e d  a t  

t h e  t i m e  o f  t h e  d e a t h  s o  t h a t  t h e  d e c e d e n t  would h a v e  had no  c a u s e  

of a c t i o n  f o r  i n j u r i e s  o r  damages .  T h i s  c o u r t  i n  c o n s t r u i n g  t h e  

w r o n g f u l  d e a t h  s t a t u t e  S768.19 F l a .  S t a t .  h a s  c o n s i s t e n t l y  h e l d  

t h a t  i f  t h e  d e c e a s e d  f o r  o n e  r e a s o n  o r  a n o t h e r  c o u l d  n o t  h a v e  

m a i n t a i n e d  a n  a c t i o n  a t  t h e  t i m e  o f  h i s  d e a t h ,  t h e  s u r v i v o r s  

l i k e w i s e  c a n n o t  m a i n t a i n  a w r o n g f u l  d e a t h  a c t i o n .  S e e  Epps.  v .  

Ra i lway  E x p r e s s  Agency,  40 So.2d 1 3 1  ( F l a .  1 9 4 9 ) ;  V a r i e t y  C h i l d r e n s  

H o s p i t a l  v .  P e r k i n s ,  445 So .2d  1010  ( F l a .  1 9 8 3 )  a n d  Hudson v .  Keene 

Corp . ,  445 So.2d 1 1 5 1  ( F l a .  1st DCA 1 9 8 4 )  a f f ' d  472 So.2d 1142  

( F l a .  1 9 8 5 ) .  T h e s e  d e c i s i o n s  r e p r e s e n t  a r e c o g n i t i o n  by t h e  c o u r t  

t h a t  t h e  F l o r i d a  Wrongfu l  Dea th  S t a t u t e  means wha t  it c l e a r l y  s ta -  

tes  and  t h a t  a c a u s e  o f  a c t i o n  arises o n l y  where  " t h e  e v e n t  would 

h a v e  e n t i t l e d  t h e  p e r s o n  i n j u r e d  t o  m a i n t a i n  a n  a c t i o n  and  r e c o v e r  

damages  i f  d e a t h  had n o t  e n s u e d . "  F l a .  S t a t .  S768.19.  

Each D i s t r i c t  C o u r t  which h a s  a d d r e s s e d  t h e  i d e n t i c a l  

i s s u e  h a s  r u l e d  i n  a s imi lar  manner .  S e e  S m a l l  v .  N i a q a r a  Machine 

and  T o o l  Works, 502 So.2d 943 ( F l a .  2nd DCA 1 9 8 7 )  r e v .  d e n i e d  

70 ,238  ( F l a .  J u l y  24,  1 9 8 7 ) ;  P a i t  v .  Fo rd  Motor Co.,  500 So.2d 743 

( F l a .  5 t h  DCA 1 9 8 7 ) ;  K i r c h n e r  v .  A v i a l l ,  I n c . ,  1 2  FLW 2075 (1st DCA 

S e p t .  4 ,  1 9 8 7 ) .  
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In light of the clear language of the statute and the 

consistent interpretations by the courts of this state, it is sub- 

mitted that any deviation from this established principle should be 

in the form of legislative enactment. 
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CONCLUSION 

For reasons set forth above, the ruling of the District 

Court was error and the case should be remanded with directions 

that the trial court's granting of a summary judgment in favor of 

Case be affirmed. 

Respectfully submitted, 

ADAMS HUNTER ANGONES ADAMS ADAMS 
61 McCLURE 
Attorneys for Petitioner 
9th Floor Concord Bldg . 
66 West Flaqler street' 
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