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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  d e f e n d a n t  i n  t h e  c r i m i n a l  d i v i s i o n  of t h e  

C i r c u i t  C o u r t  of t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  

B r o w a r d  C o u n t y ,  F l o r i d a ,  a n d  t h e  a p p e l l a n t  i n  t h e  ~ i s t r i c t  C o u r t  

o f  A p p e a l ,  F o u r t h  D i s t r i c t .  R e s p o n d e n t  was t h e  p r o s e c u t  i o n  a n d  

a p p e l l e e  i n  t h e  lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  

r e f e r r e d  t o  as  t h e y  a p p e a r  b e f o r e  t h i s  C o u r t .  

R = R e c o r d  o n  a p p e a l  i n  lower c o u r t  

A = A p p e n d i x  t o  t h i s  b r i e f  



STATEMENT OF THE CASE AND OF THE FACTS 

P e t i t i o n e r  was c h a r g e d  w i t h  r o b b e r y  i n  t h e  c i r c u i t  c o u r t  o f  

t h e  S e v e n t e e n t h  J u d i c i a l  C i r c u i t .  A l .  H e  e n t e r e d  a  p l e a  o f  n o l o  

c o n t e n d e r e ,  and t h e  t r i a l  c o u r t  w i t h h e l d  a d j u d i c a t i o n  and p l a c e d  

him on  p r o b a t i o n  f o r  t w o  y e a r s .  A2-4. A p r o b a t i o n  o f f i c e r  f i l e d  

a n  a f  f  i d a v i t  a l l e g i n g  t h a t  p e t i t i o n e r  had v i o l a t e d  h i s  p r o b a t i o n .  

A5. A f t e r  s e v e r a l  e v i d e n t  i a r y  h e a r i n g s  a n d  o t h e r  p r o c e e d i n g s ,  

t h e  t r i a l  c o u r t  e n t e r e d  a n  o r d e r  r e v o k i n g  h i s  p r o b a t i o n .  R25. 

The c a s e  came up f o r  s e n t e n c i n g  o n  J a n u a r y  2 7 ,  1 9 8 6 .  The  

p r o s e c u t o r  moved t h a t  p e t i t i o n e r  be  d e c l a r e d  a n  h a b i t u a l  o f f e n -  

d e r .  The  t r i a l  c o u r t  f o u n d  t h a t  p e t i t i o n e r  h a d  t h r e e  p r i o r  

f e l o n y  c o n v i c t i o n s ,  A23, and d e c l a r e d :  

The  C o u r t  d o e s  f i n d  t h a t  u n d e r  t h i s  s e c t i o n  
7 7 5 . 0 8 4  , i t  is n e c e s s a r y  f o r  t h e  p r o t e c t i o n  o f  
t h e  p u b l i c  from f u r t h e r  c r i m i n a l  a c t i v i t y  by  
t h e  d e f e n d a n t  t h a t  h e  b e  d e c l a r e d  a n  h a b i t u a l  
f e l o n y  o f f e n d e r  a n d  t h a t  i n  t h i s  p a r t i c u l a r  
c a s e  h e  s h o u l d  be  s e n t e n c e d  t o  be  i n c a r c e r a t e d  
w i t h  t h e  D i v i s i o n  o f  C o r r e c t i o n s  f o r  a  p e r i o d  
o f  30 y e a r s .  

A25. The  p r o s e c u t o r  s p e c i f i c a l l y  r e q u e s t e d  t h a t  t h e  t r i a l  c o u r t  

make a d d i t i o n a l  f i n d i n g s  a s  t o  why i t  was  n e c e s s a r y  t o  p r o t e c t  

t h e  p u b l i c ,  and t h e  t r i a l  c o u r t  r e p l i e d :  " I  w i l l .  I t ' s  o b v i o u s l y  

based  upon h i s  r e c o r d . "  A25. The  t r i a l  c o u r t  a d j u d g e d  p e t i -  

t i o n e r  g u i l t y ,  and s e n t e n c e d  him t o  30 y e a r s '  impr i sonmen t .  A28. 

P e t i t i o n e r  a p p e a l e d  h i s  c o n v i c t i o n  a n d  s e n t e n c e  t o  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appea l ,  which r e v e r s e d  t h e  s e n t e n c e  o n  

t h e  a u t h o r i t y  o f  W h i t e h e a d  v .  S t a t e ,  498 So.2d 863  ( F l a .  1 9 8 6 ) .  

R27-31. 



When t h e  case came u p  f o r  r e s e n t e n c i n g ,  t h e  t r i a l  c o u r t  u sed  

a g u i d e l i n e s  s c o r e s h e e t  r e f l e c t i n g  a g u i d e l i n e s  score  o f  1 3 7  

p o i n t s ,  R32, c a l l i n g  f o r  a s e n t e n c e  o f  be tween  5-1/2 and  7  y e a r s '  

impr i sonmen t  u n d e r  C a t e g o r y  3  o f  t h e  s e n t e n c i n g  g u i d e l i n e s  as  s e t  

f o r t h  i n  F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 9 8 8 .  A t  s e n -  

t e n c i n g ,  t h e  t r i a l  c o u r t  j u d g e  s t a t e d  t h a t  h e  would a g a i n  d e p a r t  

f r om t h e  g u i d e l i n e s .  H e  s e n t e n c e d  p e t i t i o n e r  t o  1 5  y e a r s '  i m p r i -  

sonment .  R33. The t r i a l  c o u r t  e n t e r e d  a w r i t t e n  o r d e r  s e t t i n g  

f o r t h  i t s  g r o u n d s  f o r  d e p a r t u r e  f rom t h e  s e n t e n c i n g  g u i d e l i n e s ,  

which  were: t h a t  p e t i t i o n e r  v i o l a t e d  h i s  p r o b a t i o n  w i t h i n  92  d a y s  

o f  h a v i n g  b e e n  p l a c e d  o n  p r o b a t i o n ,  t h a t  t h e  v i o l a t i o n s  c o n s i s t e d  

o f  p o s s e s s i o n  o f  PCP, a d a n g e r o u s  c o n t r o l l e d  s u b s t a n c e ,  a n d  o f  

f a i l i n g  t o  s u b m i t  f o r  a n  e v a l u a t i o n  f o r  c o u n s e l i n g  o r  f o r  

p l a c e m e n t  i n  a n  a p p r o p r i a t e  r e h a b i l i t a t i o n  p r o g r a m  a s  o r d e r e d .  

~ 3 4  .l 

P e t i t i o n e r  a p p e a l e d  t h e  s e n t e n c e  t o  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  A p p e a l ,  w h i c h  a f f i r m e d  h i s  s e n t e n c e .  A29-30.  T h a t  

c o u r t  c e r t i f i e d  a q u e s t i o n  t o  t h i s  C o u r t  as  b e i n g  o f  g r e a t  p u b l i c  

i m p o r t a n c e ,  and  p e t i t i o n e r  h a s  now s o u g h t  d i s c r e t i o n a r y  r e v i e w  

i n  t h i s  C o u r t .  

1 P e t i t i o n e r  had  b e e n  i n  p o s s e s s i o n  o f  a  d o l l a r  b i l l  c o n t a i n i n g  
a r e s i d u e  o f  PCP. R28. The f a i l u r e  t o  s u b m i t  f o r  e v a l u a t i o n  
was n o t  a g r o u n d  f o r  t h e  r e v o c a t i o n  o f  p r o b a t i o n .  R29. 



SUMMARY OF ARGUMENT 

When s e n t e n c i n g  p e t i t i o n e r  f o r  t h e  f i r s t  t i m e ,  t h e  t r i a l  

c o u r t ' s  o n l y  g r o u n d  f o r  d e p a r t u r e  w a s  t h a t  h e  was a n  h a b i t u a l  

o f f e n d e r .  S i n c e  t h a t  g r o u n d  f o r  d e p a r t u r e  w a s  i m p r o p e r ,  o n  

r e s e n t e n c i n g  t h e  t r i a l  c o u r t  s h o u l d  h a v e  s e n t e n c e d  p e t i t i o n e r  

w i t h i n  t h e  recommended g u i d e l i n e s  r a n g e .  F u r t h e r ,  t h e  e x t e n t  o f  

d e p a r t u r e  was e x c e s s i v e .  



POINT I 

PETITIONER SHOULD BE SENTENCED WITHIN THE 
RECOMMENDED GUIDELINES RANGE 

A t  t h e  o r i g i n a l  s e n t e n c i n g  h e a r i n g ,  t h e  o n l y  g r o u n d  f o r  

d e p a r t u r e  s o u g h t  b y  t h e  s t a t e ,  a n d  t h e  o n l y  o n e  g i v e n  b y  t h e  

t r i a l  c o u r t  j u d g e ,  was t h a t  p e t i t i o n e r  was a n  h a b i t u a l  o f f e n d e r .  

The t r i a l  c o u r t  s p e c i f i c a l l y  s a i d  t h a t  t h e  b a s i s  f o r  t h i s  f i n d i n g  

was  p e t i t i o n e r ' s  p r i o r  r e c o r d ,  and d e c l i n e d  t o  make a n y  f u r t h e r  

f i n d i n g s .  S i n c e  t h e  t r i a l  c o u r t ' s  g r o u n d  f o r  d e p a r t u r e  was  

i m p r o p e r ,  o n  r e s e n t e n c i n g  t h e  t r i a l  c o u r t  s h o u l d  h a v e  s e n t e n c e d  

p e t i t i o n e r  w i t h i n  t h e  recommended  g u i d e l i n e s  r a n g e .  N e v e r -  

t h e l e s s ,  t h e  t r i a l  c o u r t  a g a i n  d e p a r t e d  f r o m  t h e  g u i d e l i n e s ,  

c i t i n g  new g r o u n d s  f o r  d e p a r t u r e  and t h e  F o u r t h  Dis t r ic t  C o u r t  o f  

A p p e a l  a f f i r m e d  t h e  s e n t e n c e .  I t  r e a s o n e d  t h a t ,  n o t w i t h s t a n d i n g  

t h e  f a c t  t h a t  t h e  o n l y  r e a s o n  f o r  t h e  g u i d e l i n e s  d e p a r t u r e  a t  t h e  

o r i g i n a l  s e n t e n c i n g  h e a r i n g  was i m p r o p e r ,  t h e  t r i a l  c o u r t  c o u l d ,  

o n  r e s e n t e n c i n g ,  come up w i t h  new r e a s o n s  f o r  d e p a r t u r e  f r o m  t h e  

g u i d e l i n e s  b e c a u s e ,  a t  t h e  t i m e  o f  t h e  o r i g i n a l  s e n t e n c i n g ,  t h e r e  

was c a s e  l a w  s u p p o r t i n g  t h e  c o n t e n t i o n  t h a t  t h e  o r i g i n a l  r e a s o n  

f o r  d e p a r t u r e  was p r o p e r .  

P e t i t i o n e r  s u b m i t s  t h a t  t h e  lower c o u r t  e r r e d .  I n  W i l l i a m s  

v .  S t a t e ,  4 7 1  So .2d  6 3 0  ( F l a .  1st DCA 1 9 8 5 ) ,  t h e  t r i a l  c o u r t  

d e p a r t e d  f r o m  t h e  g u i d e l i n e s  o n  s e v e r a l  g r o u n d s  r e l a t e d  t o  t h e  

f a c t s  and c i r c u m s t a n c e s  i n  t h e  r e c o r d ,  w h i c h  g r o u n d s  f o r  d e p a r -  

t u r e  were s u p p o r t e d  by d e c i s i o n a l  l a w  o f  t h e  F i r s t  D i s t r i c t  C o u r t  

o f  Appea l .  On a p p e a l ,  t h e  F i r s t  Dis tr ic t  a f f  i rmed t h o s e  g r o u n d s  

f o r  d e p a r t u r e ,  r e l y i n g  o n  i t s  p r i o r  d e c i s i o n s ,  b u t  s t r u c k  a n o t h e r  



ground f o r  d e p a r t u r e  a s  b e i n g  imprope r .  The c a s e  went up t o  t h i s  

C o u r t ,  which f o u n d  a l l  t h e  g r o u n d s  f o r  d e p a r t u r e  i m p r o p e r  a n d  

o r d e r e d  t h a t  W i l l  i a m s  b e  s e n t e n c e d  w i t h i n  t h e  recommended r a n g e  

p r o v i d e d  b y  t h e  g u i d e l i n e s .  W i l l i a m s  v .  S t a t e ,  492 So.2d 1308 

( F l a .  1 9 8 6 )  . Thus,  n o t w i t h s t a n d i n g  t h a t  it was o v e r r u l i n g  p r i o r  

d e c i s i o n a l  l aw s u p p o r t i n g  t h e  g r o u n d s  f o r  d e p a r t u r e ,  t h i s  C o u r t  

o r d e r e d  t h a t  w h e r e  a l l  t h e  g r o u n d s  f o r  d e p a r t u r e  were improper  

t h e  d e f e n d a n t  s h o u l d  b e  s e n t e n c e d  w i t h i n  t h e  recommended g u i d e -  

l i n e s  r a n g e .  The  s i t u a t i o n  i n  t h e  c a s e  a t  b a r  is  n o t  s i g n i f i -  

c a n t l y  d i f f e r e n t  f r o m  t h a t  i n  W i l l i a m s ,  so t h a t  t h e  lower c o u r t  

e r r e d  b y  r u l i n g  t h a t  t h e  t r i a l  c o u r t  c o u l d  come up  w i t h  new 

g r o u n d s  f o r  d e p a r t u r e  o n  r e s e n t e n c i n g .  

P e t i t i o n e r  s u b m i t s  t h a t  p o l i c y  r e a s o n s  s u p p o r t  h i s  p o s i t i o n  

i n  t h i s  c a u s e .  The  l a w  f a v o r s  f i n a l i t y .  To a l l o w  t h e  t r i a l  

c o u r t  t o  come o u t  w i t h  new r e a s o n s  f o r  d e p a r t u r e  on  r e s e n t e n c i n g  

t e n d s  t o  t u r n  c a s e s  i n t o  "yo-yo ' s"  which c a n  b o u n c e  up a n d  down 

between t h e  t r i a l  c o u r t s  and a p p e l l a t e  c o u r t s .  S e e ,  e . g . ,  S p i v e y  

v .  S t a t e ,  1 2  FLW 2248 ( F l a .  3 r d  DCA S e p t .  1 5 ,  1 9 8 7 )  ( c a s e  

remanded f o r  t h i r d  s e n t e n c i n g ) .  



POINT I1 

THE EXTENT OF THE G U I D E L I N E  DEPARTURE WAS 
EXCESSIVE 

P e t i t i o n e r  commit ted  t h e  r o b b e r y ,  for  which t h e  t r i a l  c o u r t  

p l a c e d  h im o n  p r o b a t i o n ,  i n  December  1 9 8 3 .  A l .  H e n c e ,  t h e  

e x t e n t  o f  t h e  g u i d e l i n e s  d e p a r t u r e  i s  s u b j e c t  t o  a p p e l l a t e  

r e v i e w .  Booke r  v .  S t a t e ,  1 2  FLW 491 ( F l a .  S e p t .  24,  1 9 8 7 ) .  The 

s t a n d a r d  o f  r e v i e w  i s  w h e t h e r  t h e  t r i a l  c o u r t  a b u s e d  i ts  d i s -  

c r e t i o n .  I d .  p e t i t i o n e r  s u b m i t s  t h a t  t h e  t r i a l  c o u r t  abused  i ts  

d i s c r e t i o n  i n  s e n t e n c i n g  him. 

The s e n t e n c i n g  g u i d e l i n e s  c a l l e d  f o r  a  s e n t e n c e  of be tween  

5-1/2 and  7  y e a r s 1  impr i sonmen t .  N e v e r t h e l e s s ,  t h e  t r i a l  c o u r t  

s e n t e n c e d  p e t i t i o n e r  t o  1 5  y e a r s 1  impr i sonmen t  -- a  t h r e e  c e l l  

d e p a r t u r e .  T h e r e  was n o t h i n g  so e g r e g i o u s  a b o u t  t h e  v i o l a t i o n  o f  

p r o b a t i o n  b y  p o s s e s s i o n  o f  a  d o l l a r  b i l l  c o n t a i n i n g  a  r e s i d u e  of 

PCP t o  w a r r a n t  so g r e a t  a  d e p a r t u r e .  I n d e e d ,  t h e  t h i r d - d e g r e e  

f e l o n y  o f  p o s s e s s i o n  o f  PCP, s c o r e d  a s  an  a d d i t i o n a l  o f f e n s e  a t  

c o n v i c t i o n ,  would have  added  o n l y  s e v e n  p o i n t s  t o  t h e  g u i d e l i n e  

s c o r e ,  s o  t h a t  t h e  g u i d e l i n e s  r a n g e  would r e m a i n  t h e  same. The 

e x c e s s i v e  d e p a r t u r e  c o n s t i t u t e d  a n  a b u s e  o f  d i s c r e t i o n .  



CONCLUSION 

T h i s  C o u r t  s h o u l d  r e v e r s e  t h e  r u l i n g  o f  t h e  l o w e r  c o u r t  a n d  

r emand  t h i s  c a u s e  w i t h  d i r e c t i o n s  t h a t  a p p e l l a n t  b e  s e n t e n c e d  

w i t h i n  t h e  recommended g u i d e l i n e s  r a n g e .  
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