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ST - TEMENT OF THE FACTS 

Appellant's statement of the facts, in many parts are slanted and 

not complete. Appellee, therefore, will add the following: 
a 

A. Penalty phase. 

The first state's witness, Connie Christy, aged 16, met 

appellant two years from the date of the penalty hearing (T 

691).l She lived with him for about a month or two (T 692). 

When the prosecutor asked her if she had seen appellant with 

illegal firearms, the defense attorney objected (T 692-693). She 

did testify that she saw appellant with a sawed-off shotgun, but 

the defense attorney objected once again to relevancy and to the 

fact that the witness might not understand the term "shotgun" (T 

695). The witness also testified about threats made to kill the 

people who stole appellant's motorcycle (T 694). She also 

revealed that appellant told her that there was a brawl and some 

person ended up in the trunk of a car (T 695). She started to 

a 
testify that she saw some luggage in her apartment while 

appellant was living there. Again, the defense attorney 

successfully objected, and stopped the prosecutor from having a 

statement admitted which would have apparently demonstrated that 

the luggage was stolen (T 695-696). On cross-examination, the 

witness indicated that she was not sure of the length of the 

shotgun. She also explained that the incident regarding the 

person being placed in a car trunk was only told to her by 

appellant (T 698). 

refers to the record of the trial and penalty phase. 
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Officer Wilkinson testified that he ticketed appellant for 

riding a motorcycle with no helmet, but that he had to chase 

appellant at speeds of up to 100 mph before he could issue the 

ticket. Appellant told the officer that he was aged 22 (T 699- 

700). 

0 

Appellant testified on his own behalf. He admitted that he 

lied to the police officer about his age because he borrowed a 

license to show that he was old enough to purchase alcohol. He 

told the jury that he did have a shotgun, but that it was 19 

inches (T 701). Appellant also explained that he only found out 

about a person being in a car trunk after he was riding with a 

friend, and that he had no idea how that person originally got 

into the trunk (T 703). He explained that he was 18 at the time 

of the crime (T 704). He had three prior convictions (T 706). 

Two corrections officers testified as to appellant's good 

character and cooperative manner while he was incarcerated at the 

Volusia County Jail (T 706-709). 

The defense called Prosecutor Gene White (T 711). It was 

disclosed to the jury that both appellants were offered pleas of 

guilty in exchange for life sentences (T 713). Co-defendant Cox 

received two concurrent life sentences (T 714). The prosecutor 

explained the plea agreement and indicated that he thought it was 

a death penalty case, but he wanted the defendants to plead 

because it was the first step in rehabilitation. He also wanted 

to spare the family the ordeal of a trial. When the prosecutor 

stated that going to trial showed the appellant's inability to be 

rehabilitated, defense counsel objected. The objection was a 
- 2 -  



sustained (T 716-717). The prosecutor then noted, pursuant to 

re-cross-examination: "He certainly has that right. And I think 

the jury can take that into consideration also" (T 717). 

Defense counsel, during closing argument, argued to the jury 

that they should not find both the aggravating factor of robbery 

and pecuniary gain because those factors only equaled one 

aggravating circumstance (T 745). He also informed the jury that 

there was no evidence of other violent felonies (T 746). He 

explained that he was shocked by the testimony of Connie 

Christy. He noted that anyone could own a short barrelled 

shotgun (T 747-748). Referring to Connie's testimony about 

appellant's threats to the person who stole his motorcycle, 

defense counsel commented that the characterization of conspiracy 

to murder was absurd, and that any other person would have made a 

similar comment under the circumstances (T 749). Defense counsel 

noted that there were only three unknown criminal convictions, 

and, in light of all the other testimony, there would be no 

significant criminal history (T 749). 

Defense counsel argued that appellant was only an accomplice 

(T 750). He explained that the co-defendant was the actual 

trigger man. He emphasized that the co-defendant would live 

merely because he chose to forego exercising his constitutional 

rights while his client would be electrocuted merely for 

exercising those rights (T 751). He asked rhetorically where the 

deterrent effect would be in such a result (T 751). He argued 

that capital punishment is not "an eye for an eye", but for 

deterrent's sake (T 752). a 
- 3 -  



He argued that his client was under the duress of the co- 

0 defendant. He emphasized that the co-defendant was only feigning 

smoking marijuana and was planning the ultimate murders, and not 

his client (T 753). 

He argued that his client was aged 17 at the time of the 

offense and 20 at the time of trial, and that his client would be 

aged 70 if he served a 50 year imprisonment sentence (T 754). 

In conclusion, defense counsel reiterated that his client 

had no significant criminal history, that he was under the 

influence of marijuana and liquor, that he was aged 17, that the 

co-defendant was the main perpetrator, and that the killing of 

the appellant would not bring the victims back nor help the 

grieving parents (T 756). Defense counsel then gave an emotional 

plea to the jury with religious overtones (T 758). He noted that 

0 he had seen the electric chair and read accounts of John 

Spenkelink's death (T 758). He described the elaborate 

preparations for one who is executed (T 760). He noted that 

Jesus Christ spared the thief on the cross next to him as he was 

being crucified. Defense counsel implored: "In His name in 

God's name suffer yourselves to commit one final act of mercy" (T 

760-761). 

B. Evidentiary hearing. 

Deputy Murray Ziegler testified that he worked for the 

Volusia County Sheriff's Office in 1978, and was in contact with 

Detective Brown, the detective who was hired by the victim's 

- 4 -  



parents to determine what happened to their son (R 22-26). He 

did contact Detective Brown to exchange information (R 27). He 

and Brown visited appellant in jail in December of 1978. The 

witness did not feel the conversation between himself, Brown and 

appellant was important (R 28, 31). Brown, however, informed the 

witness of other discussions with appellant (R 29). Brown did 

discuss the possibility of a reward (not immunity but perhaps a 

lesser sentence) with the appellant in exchange for assistance (R 

33-34). Ziegler then asked Assistant State Attorney Jack Watson 

if the state could offer some type of immunity, if not total 

immunity (R 34). Ziegler, however, stopped all contact with 

Detective Brown when the bodies were actually discovered (R 37- 

38). After Mr. Ziegler left the Volusia Sheriff's Office, he did 

a 

obtain a loan from Detective Brown for $250. The loan was made 

in December of 1978 (R 38-39). 0 
Next, Detective Charles Brown testified and confirmed that 

he was hired by the parents to investigate of disappearance of 

one of the victims (R 43-45). He was asked if he discussed 

religion with appellant and replied in the affirmative (R 46). 

He indicated that he talked with everyone about religion, and he 

did not use religion as a guise to obtain information. In 

addition, religion came into play only at the end of the 

conversations with appellant. He indicated that he would "back 

off" religious discussions if "they got turned off" (R 46-49). 

When Detective Brown talked to appellant about the crimes, he did 

"R" denotes the post-conviction record. 
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n o t  know i f  a p p e l l a n t  was a c t u a l l y  i n v o l v e d ,  b u t  h e  d i d  t a l k  

a b o u t  o b t a i n i n g  a n  a t t o r n e y  f o r  a p p e l l a n t  ( R  4 7 ) .  

H e  d i d  v i s i t  A s s i s t a n t  S t a t e  A t t o r n e y  Watson w i t h  Murray 

Z i e g l e r .  The p r o s e c u t o r  i n d i c a t e d  t h a t  t h e r e  would be no  

immunity g r a n t e d  u n l e s s  a p p e l l a n t  had s o m e t h i n g  t o  o f f e r  (R  5 0 ,  

6 2 ) .  D e t e c t i v e  Brown e x p l a i n e d  t h a t  t h e  p r o s e c u t o r  d i d  not 
d i rec t  h im to  a s k  a p p e l l a n t  a ser ies  o f  q u e s t i o n s  ( R  5 2 ) .  The 

p r o s e c u t o r  d i d  i n d i c a t e  t h a t  i f  a p p e l l a n t  g a v e  Brown i n f o r m a t i o n  

t h a t  Brown s h o u l d  i n f o r m  t h e  s t a t e  a t t o r n e y ' s  o f f i c e  ' I .  . . and 

t h e y ' d  come i n  and h a n d l e  i t" ( R  52-53) .  A f t e r  t h a t  c o n v e r s a t i o n  

w i t h  t h e  p r o s e c u t o r ,  Brown d i d  n o t  d i s c u s s  immunity w i t h  

a p p e l l a n t  anymore ( R  53 -54) .  Brown e x p l a i n e d  t h a t  Murray Z i e g l e r  

d i d  n o t  w o r k  f o r  h im ( R  55 -56) .  H e  admit ted t h a t  h e  l o a n e d  

Ziegler $250 for b u s i n e s s  p u r p o s e s ,  b u t  a f t e r  Z i e g l e r  l e f t  t h e  

employment o f  t h e  s h e r i f f ' s  o f f i c e  ( R  5 6 ) .  

a 

0 
Brown e x p l a i n e d  t h a t  a p p e l l a n t  d i d  n o t  c o n f u s e  him w i t h  a n  

employee  o f  t h e  s h e r i f f ' s  o f f i c e  or t h e  s t a t e  a t t o r n e y ' s  

o f f i c e .  A p p e l l a n t  knew t h a t  Brown was a p r i v a t e  i n v e s t i g a t o r  ( R  

6 1 ) .  Brown t o l d  a p p e l l a n t  t h a t  h e  was u n s u c c e s s f u l  i n  o b t a i n i n g  

any  t y p e  o f  immunity a g r e e m e n t  ( R  6 2 ) .  The p r o s e c u t o r  t o l d  Brown 

t h a t  Brown was n o t  a n  a g e n t  e i t h e r  o f  t h e  s t a t e  a t t o r n e y  or t h e  

s h e r i f f ' s  o f f i c e .  T h e  w i t n e s s  a d m i t t e d  t h a t  h e  had c o n f l i c t s  

w i t h  t h e  s h e r i f f ' s  o f f i c e  and t h a t  t h e  s h e r i f f ' s  o f f ice  " g o t  i n  

t h e  way" ( R  6 3 ) .  

Agent  R o b e r t  D a r n e l 1  o f  t h e  FDLE t e s t i f i e d  t h a t  a p p e l l a n t  

s i g n e d  Miranda  w a i v e r s  twice. H e  a lso n o t e d  t h a t  D e t e c t i v e  Brown 

was n o t  a n  a g e n t  f o r  t h e  FDLE, and t h a t  h e  was many times "a t  
0 
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odds" with Brown (R 79). Darnell tried to prevent Brown from 

doing certain things but was unsuccessful. During the interviews 

when the confessions were obtained from appellant, neither 

appellant nor Darnell discussed Brown or any potential "deals" (R 

80). 

a 

Tom Bevis testified next (R 874). (Appellee has combined 

Mr. Bevis' deposition and evidentiary testimony.) Mr. Bevis 

discussed the case with co-counsel, Mr. Pearl (who represented 

co-defendant C o x ) .  Both agreed that if the confession were 

admitted, the defendants would be convicted. The strategy of 

both was to attack the corpus delicti because the bones of the 

victims had been discovered very late (R 914). Mr. Bevis was 

aware that Detective Brown had interviewed his client (R 970). 

He explained, however, if his client indicated that he gave a 

confession based upon the interviews with Brown, then such a fact 

would have been important (R 972). During trial, Mr. Bevis made 

a motion to suppress the confession based upon the fact that the 

confession was obtained just after law personnel discovered that 

appellant's specially appointed attorney had withdrawn (T 435- 

440). The attorney explained that he did not make this motion 

before trial because if a ruling were in his favor, the state 

would not be able to appeal it (R 985-986). The plea offer of 

life imprisonment was available even after the court had denied 

the pre-trial motion to suppress the confession based upon a lack 

of corpus delicti, but appellant refused (R 988). 

0 

Mr. Bevis was questioned about his investigation for the 

penalty phase (R 989). He reviewed appellant's previous record 
0 
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and was q u i t e  c e r t a i n  t h a t  h e  had d i s c u s s e d  aspects o f  

a p p e l l a n t ' s  c h i l d h o o d  w i t h  h i s  c l i e n t  ( R  992-993) .  H i s  b a s i c  

s t r a t e g y  was t o  make  a n  e m o t i o n a l  appeal t o  t h e  j u r y ,  e m p h a s i z e  

t h e  c o - d e f e n d a n t ' s  g r e a t e r  p a r t i c i p a t i o n ,  and h i s  c l i e n t ' s  a g e  ( R  

993-994) .  H e  s p e c i f i c a l l y  wanted  t o  h i g h l i g h t  t h e  f a c t  t h a t  t h e  

c o - d e f e n d a n t  Cox was t h e  " t r i g g e r  man." Such  a f a c t  was a l r e a d y  

i n  t e s t i m o n y  b a s e d  upon t h e  t r i a l  p h a s e  (R 9 9 5 ) .  M r .  B e v i s  

i n d i c a t e d  t h a t  he  d i d  t a l k  a t  l e n g t h  w i t h  h i s  c l i e n t  ( R  995- 

9 9 6 ) .  H e  d i d  t r y  b u t  was u n a b l e  t o  g e t  a copy  o f  h i s  c l i e n t ' s  

b i r t h  c e r t i f i c a t e ,  b u t  h e  c o u l d  n o t  remember why a t  t h e  t i m e  ( R  

9 9 6 ) .  

H i s  c l i e n t  d i d  seem above  a v e r a g e  i n  i n t e l l i g e n c e  and v e r y  

matter of f a c t  i n  h i s  d i s c u s s i o n s .  T h e r e  was no  b i z a r r e  b e h a v i o r  

t h a t  t h e  a t t o r n e y  n o t i c e d .  A p p e l l a n t  d i d  n o t  want  t o  t a l k  a b o u t  

t h i n g s  t h a t  happened i n  h i s  past  ( R  9 9 9 ) .  0 
A t  t h e  e v i d e n t i a r y  h e a r i n g  i t s e l f ,  M r .  B e v i s  t e s t i f i e d  t h a t  

a p p e l l a n t  was known b o t h  a s  E a r l  S m i t h  and as Theodore  Bassett ( R  

8 4 ) .  The a t t o r n e y  was c o n f r o n t e d  w i t h  t h e  fact  t h a t  d u r i n g  

t r i a l ,  t h e  j u r y  h e a r d  t h a t  Agent  D a r n e l 1  i n f o r m e d  a p p e l l a n t  t h a t  

t h e  c o - d e f e n d a n t  s a i d  e v e r y t h i n g  was a p p e l l a n t ' s  i d e a  ( R  8 8 ) .  

M r .  B e v i s  e x p l a i n e d  t h a t  h e  d i d  n o t  o b j e c t  to  t h e  t e s t i m o n y  so h e  

c o u l d  a r g u e  t h a t  as j u s t i f i c a t i o n  f o r  t h e  r e a s o n  why h i s  c l i e n t  

made t h e  c o n f e s s i o n .  H e  a lso b e l i e v e d  t h a t  t h i s  t e s t i m o n y  was 

n o t  o f f e r e d  to  p r o v e  t h e  t r u t h  o f  t h e  matter a s s e r t e d ,  b u t  t o  

show t h e  c o n t e x t  of t h e  c o n f e s s i o n  ( R  8 9 ,  9 5 ) .  

M r .  B e v i s  was a s k e d  why h e  had c a l l e d  t h e  p r o s e c u t o r  as a 

w i t n e s s  to  e s t a b l i s h  t h a t  t h e  c o - d e f e n d a n t  had p l e d  g u i l t y  and  
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r e c e i v e d  a l i f e  s e n t e n c e  ( R  1 2 0 ,  T 7 1 1 ) .  Mr. B e v i s  answered  t h a t  

h e  d i d  n o t  p u t  Howard P e a r l  o n  t h e  s t a n d  b e c a u s e  h i s  t e s t i m o n y  

The d e f e n s e  a t t o r n e y  was a lso would be h e a r s a y  ( R  1 2 1 ) .  

c o n f r o n t e d  w i t h  t h e  p r o s e c u t o r ' s  c l o s i n g  a rgumen t  r e g a r d i n g  

m i n i s t e r s  who b e l i e v e d  i n  t h e  d e a t h  p e n a l t y  ( R  123-124, T 7 2 6 ) .  

M r .  B e v i s  i n d i c a t e d  t h a t  h e  had d e l i b e r a t e l y  l e t  t h e  p r o s e c u t o r  

a r g u e  t h a t  so t h a t  h e  c o u l d  u s e  r e l i g i o n  as a theme i n  h i s  

r e b u t t a l  a rgumen t  ( R  1 2 4 ) .  M r .  B e v i s  wanted  a h i g h l y  e m o t i o n a l  

h e a r i n g  ( R  1 2 5 ) .  

a 

M r .  B e v i s  e x p l a i n e d  t h a t  h e  d i d  n o t  f e e l  bound t o  a r g u e  o n l y  

t h e  l ist  o f  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  i n  s e c t i o n  

921.141,  F l o r i d a  S t a t u t e s  (1979)  ( R  1 4 5 ) .  A l t h o u g h  M r .  B e v i s  d i d  

number t h e  m i t i g a t i n g  fac tors ,  he  d i d  n o t  e v e n  imply  t o  t h e  j u r y  

t h a t  t h e y  were l i m i t e d  t o  t h e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  

a (R 1 4 3 ;  T 7 5 4 ) .  

I t  was a lso h i s  s t r a t e g y  n o t  t o  a l i e n a t e  t h e  j u r o r s  w i t h  a 

l o t  o f  o b j e c t i o n s  ( R  1 6 1 ) .  M r .  B e v i s  d e l i b e r a t e l y  chose n o t  t o  

g o  i n t o  t h e  f a m i l y  h i s t o r y  ( R  1 6 7 ) .  H e  d i d  n o t  o b t a i n  a 

p s y c h o l o g i c a l  e v a l u a t i o n ,  i n  p a r t ,  b e c a u s e  it would o p e n  up t h e  

d o o r  f o r  more g r i s l y  f a c t s .  H e  was aware o f  o n e  or more fac ts  

known t o  h im t h a t  d i d  n o t  appear i n  h i s  c l i e n t ' s  c o n f e s s i o n  ( R  

1 6 8 ,  1 7 6 ) .  A p p e l l a n t  d i d  n o t  i n f o r m  h i s  a t t o r n e y  a b o u t  h i s  

f a m i l y  p r o b l e m s ,  h i s  s c h o o l i n g  or h i s  c o n v e r s a t i o n s  w i t h  a 

p s y c h o l o g i s t  ( R  1 7 9 ) .  I f  t h e  a t t o r n e y  had b e e n  t o l d  o f  t h i s  

i n f o r m a t i o n  he  would have  i n v e s t i g a t e d  f u r t h e r  ( R  179-180) .  

A p p e l l a n t  n e v e r  t o l d  h i s  a t t o r n e y  t h a t  h e  was s c a r e d  of Cox ( R  

1 8 0 ) .  M r .  B e v i s  c o n c l u d e d  by n o t i n g  t h a t  h e  d i d  h a v e  some a 
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discussion with his client before the penalty phase on what type 

of evidence would be presented (R 188). 

Next, appellee will present highlights of the witnesses who 

testified about appellant's background. Father McDonald, who 

worked at Mount St. John's Residential Treatment Center for Pre- 

Teens, testified that this school was not for delinquents (R 222- 

223). Moreover, appellant did not stand out as a serious 

problem. Appellant was aged eleven when he entered the school (R 

224). Appellant ardently sought friendship, but was 

'lprovocative" of other boys (R 225-226). The public school that 

referred him described him as aggressive, destructive, 

uncooperative and one who needed constant supervision (R 229- 

230). He would project the responsibilities for his failures 

onto others (R 229-230). He was disobediant to teachers and 

would often come home from school as late as eight or nine p.m. 

(R 230-231). In April, 1970, it was reported that he was 

associated with the Apaches Motorcycle Gang (R 231). He was also 

involved in several fights (R 233). 

The next witnesses, Dr. Steven Bank, was the child and 

family resident psychologist at the school when appellant 

attended (R 236-238). Appellant was aged 12 at the time Dr. Bank 

tested him (R 239). The doctor's initial impression was that the 

child did ''a lot of things" that boys do when they want to be 

liked and appellant was extremely cooperative (R 240). His 

deeper impression, however, was that appellant would be 

"organized" by whatever the situation was that surrounded him. 

If he was around a well-spoken psychologist, he would be well 
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spoken .  B u t  t h e  d o c t o r  was aware t h a t  a p p e l l a n t  c o u l d  b e  a " p a i n  

i n  t h e  neck."  H e  would b o t h e r  a c h i l d  enough t o  p r o v o k e  a f i g h t  

( R  241). The t e s t  showed t h a t  a p p e l l a n t  was d i s o r g a n i z e d  ( R  242- 

243). N e v e r t h e l e s s ,  a p p e l l a n t  d i d  n o t  l a c k  i n t e l l i g e n c e ;  h e  

t e s t e d  a round  t h e  normal  r a n g e  ( R  246). A p p e l l a n t  was n o t  

p s y c h o t i c  ( R  248). 

0 

A p p e l l a n t  would m a k e  up s tor ies  t h a t  a l w a y s  had unhappy 

e n d i n g s .  E v e r y  s t o r y  had a theme o f  doom (R  248). One s t o r y  

r e l a t e d  t o  t w o  men who p l a n n e d  t o  r o b  a bank.  When t h e y  robbed  

t h i s  bank ,  t h e y  were p u r s u e d ,  b u t  t h e  o l d e r  perpetrator 

e s c a p e d .  The younger  o n e  , however , was e l e c t r o c u t e d  b e c a u s e  h e  

had k i l l e d  a g i r l  on a pr ior  o c c a s i o n  ( R  249-250). The d o c t o r  

n o t e d  t h a t  t h e r e  were r e p e a t e d  s tor ies  a b o u t  r o b b e r i e s  which 

f a i l e d  and where t h e  perpetrators were c a u g h t  and p u n i s h e d  ( R  

250). A p p e l l a n t  was d e s c r i b e d  as a n t i - s o c i a l ,  b u t  n o t  a 

s o c i o p a t h  b e c a u s e  h e  d i d  n o t  e n j o y  b e a t i n g  t h e  law and b e c a u s e  h e  

u s u a l l y  was " c a u g h t "  (R  251). 

A s  he  s t a y e d  a t  t h e  s c h o o l ,  h i s  r e l a t i o n s h i p s  w i t h  t h e  b o y s  

and t h e  s t a f f  improved ( R  252, 256). A p p e l l a n t ' s  p e r s o n a l i t y  was 

v e r y  t y p i c a l  o f  o n e  who came from a home w i t h o u t  a n  a d e q u a t e  male 

model .  Such  a home e n v i r o n m e n t ,  however ,  e v o k e s  a wide  r a n g e  of 

r e a c t i o n s  ( R  253). 

D r .  Bank d e s c r i b e d  Mount S t .  J o h n ' s  as a good s c h o o l  w i t h  a 

good r e p u t a t i o n  ( R  256). I n  h i s  o p i n i o n ,  t h e  s c h o o l  had  h e l p e d  

e v e r y  c h i l d ,  a l t h o u g h  t h e  b e n e f i t s  v a r i e d  as t o  t h e  l e n g t h  o f  

t h e i r  l o n g e v i t y  ( R  256-257). Most s c h o o l s  of t h i s  n a t u r e ,  

however ,  o n l y  had  a 30 t o  40 p e r c e n t  s u c c e s s  ra te .  Improvement ,  
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a c c o r d i n g  t o  t h e  d o c t o r ,  meant  b e t t e r  g r a d e s  and  improved f a m i l y  

l i v i n g  ( R  2 5 7 ) .  T h e r e  were o t h e r s  i n  t h e  s c h o o l  w i t h  f a r  more a 
d i f f i c u l t  s i t u a t i o n s  v i s - a - v i s  background t h a n  a p p e l l a n t ' s  

s i t u a t i o n .  A p p e l l a n t ' s  case was n o t  t h e  worse ( R  2 5 8 ) .  

N e v e r t h e l e s s ,  a p p e l l a n t  was d i s r u p t i v e  w i t h  h i s  peers and  had  t o  

b e  moved a number o f  times ( R  2 6 3 ) .  The r e c o r d s  a lso i n d i c a t e d  

t h a t  w h i l e  a p p e l l a n t  was a t  home, h e  "pushed  a r o u n d "  h i s  b r o t h e r s  

and s i s t e r s  ( R  2 6 4 ) .  T h e r e  were i n c i d e n t  reports o f  t h e f t s  and  

r u n n i n g  away from home ( R  2 6 9 ) .  

The p r o s e c u t o r  a s k e d  t h e  d o c t o r  a b o u t  o t h e r  s tor ies  t h a t  

a p p e l l a n t  d i v u l g e d .  A mother  and  s o n  d i e d  of a n  o v e r d o s e  of 

LSD. The s u p p l i e r  o f  t h e  LSD l i k e w i s e  d i e d  o f  a n  o v e r d o s e  ( R  

2 7 2 ) .  Two b u r g l a r s  b r o k e  i n t o  a tool  o i l  factory t o  " g e t  d r u n k  

o n  o i l . "  One o f  t h e  perpetrators l o w e r e d  t h e  rope i n t o  t h e  v a t s  

where t h e  o i l  was c o n t a i n e d ,  b u t  t h e  p e r s o n  f e l l  and t h e  o i l  

s p i l l e d  a l l  o v e r  ( R  2 7 4 ) .  A w i f e  was w a i t i n g  f o r  h e r  husband ,  

b u t  unbeknownst  t o  h e r ,  h e r  husband d i e d .  The husband h i r e d  a 

k i l l e r  t o  k i l l  t h e  w i f e  and a l l  h i s  c h i l d r e n ,  b e c a u s e  i f  h e  c o u l d  

n o t  have  h i s  w i f e ,  h e  d i d  n o t  want  anyone  e lse  t o  have  h e r  ( R  

2 7 5 ) .  

A t  t h i s  p o i n t ,  t h e  p r o s e c u t o r  r e a d  a p p e l l a n t ' s  c o n f e s s i o n  t o  

t h e  d o c t o r  and p r e s e n t e d  it as a " s t o r y "  (R  275-281; T 517- 

5 4 8 ) .  The d o c t o r  commented t h a t  t h e  c o n f e s s i o n  and t h e  o t h e r  

s to r ies  were s imi la r  i n  themes  o f  v i o l e n c e .  The c o n f e s s i o n ,  

however ,  was more d e t a i l e d  and showed more " p l a n f u l n e s s . "  The 

d o c t o r  n o t e d  'I. . . t h e  almost p e r f e c t i o n  of t h e  s e q u e n c e  is 

q u i t e  s t r i k i n g "  ( R  2 8 2 ) .  D r .  Bank n o t e d  t h a t  t h i s  s t o r y  
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demonstrated a higher level of sophistication and was much more 

intricate (R 284). 

The doctor referred to one of his reports and noted that 

appellant was exclusively preoccupied with thoughts of death, 

violence and revenge (R 285). The tests indicated that appellant 

virtually believed that he was going to die violently, that he 

could live violently and that perhaps he could only live with 

himself if he were severely punished. Although his heroes defied 

the law, they were punished. Life was hopeless, that one lived 

for the moment regardless of the consequences (R 286). But 

appellant knew the difference between right and wrong (R 287). 

Nevertheless, appellant was pliable; he would repeatedly make the 

same mistake in social situations. If he were offered love he 

would take love, but if he was offered a chance to be in a fight, 

he would be involved in a fight (R 298). 

The next witness was David Merry, a social worker who was 

employed by Mount St. John's (R 301). He also noted that 

appellant would provoke his fellow schoolmates (R 307-308). 

Nevertheless, appellant made improvement while at the school (R 

308). Appellant, however, convinced his mother to withdraw him 

from the school in January of 1973 against the advice of the 

school (R 308). Mr. Merry noted that appellant's mother was very 

supportive of appellant's placement and was very caring. The 

home situation was improving for the mother. Appellant was 

progressing as well, but the school still recommended that he 

remain (R 309). Mr. Merry was referred to a Meriden School 

report which noted that appellant brought a heavy chain to a 
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school, and that there was some connection between this incident 

and the Apache Motorcycle Gang (R 312). 

Next, appellant's sister, Tammy, testified. Appellant spent 

a lot of time with his grandparents (R 315). The grandparents 

lived right above the apartment where the appellant and his 

mother lived. The grandfather often would not let the mother 

discipline appellant (R 316) . 

a 

Appellant's mother remarried Leon Sherris; they got along 

very well, although Mr. Sherris did have a drinking problem. 

This man, however, treated the children very well and, according 

to Tammy, ''treated us like we were his own.'' Appellant spent a 

lot of time with Mr. Sherris (R 317). Tammy described their 

childhood as cheerful (R 3 1 9 ) .  Appellant also spent a lot of 

time with his grandparents because he "got to do what he wanted 

0 to do" (R 319-320). Appellant, in fact, thought of his 

grandparents as parents (R 320). 

Next, appellant's mother testified. She confirmed that 

there was friction between her and her parents regarding 

appellant ' s upbringing . The grandparents would often give 

appellant gifts (R 411). Her first husband, Mr. Bassett, would 

take money from her paycheck and there would not be enough 

food. But the mother would sacrifice her food so the children 

could eat (R 415). She remarried Leon Sherris and described him 

as a good provider. Although Mr. Sherris did strike appellant's 

mother at times, it was not nearly as bad as what had occurred 

with Mr. Bassett (R 420-421). About one year later, she divorced 

Mr. Sherris because he was ''running around" and because of his 
0 
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drinking problem. In any event, appellant stayed with his 

grandparents. Appellant's grandfather was a significant male 

figure, although appellant also "thought alot" of Leon Sherris (R 

421). Appellant was very attached to his grandfather and he 

often went fishing and hunting together (R 429). His 

grandparents would bring appellant gifts and buy anything that 

appellant wanted, according to his mother (R 429-430). Appellant 

received counseling not only from the staff at Mount St. John's 

but also from neighbors (R 424). 

Nevertheless, his mother did divulge that at one point, he 

was incarcerated in the New Haven Correctional Institute (R 

425). His mother also admitted that while she was staying with 

him, he stole two automobiles (R 437). His mother did testify, 

however, that he "behaved allright" after he withdrew from Mount 

St. John's and returned home for a short while, but he also 

stayed with his grandparents a good portion of the time (R 

433). At age 16 or 17, appellant left home for California (R 

426, 434). 

0 
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SUMMARY OF ARGUMENT 

TRIAL COUNSEL PROVIDED EFFECTIVE 
ASSISTANCE OF COUNSEL AT THE GUILT 
AND PENALTY PHASES. 

A. GUILT PHASE. 

The trial counsel's decision not to file a motion to 

suppress based upon prior discussions between a detective and the 

appellant was strategically proper since the discussions had no 

nexus to the actual confession and since the record conclusively 

shows that the detective was not an agent of the state. 

The record shows that the trial counsel did file a motion to 

suppress, during the trial, on the basis that the police obtained 

the confession from appellant after learning that his counsel had 

withdrawn. The record conclusively shows that the appellant was 

informed of his right to counsel and the police started to leave 

when the appellant initiated the discussion by asking the police 

what they wanted and by volunteering another statement about the 
a 

co-defendant. 

The alleged failure to object to the co-defendant's hearsay 

statement was harmless because such a statement was very cursory 

as compared to the appellant's confession; such a statement was 

admissible to show the appellant's state of mind at the time 

prior to the confession; any error would obviously be harmless in 

light of the overwhelming evidence of guilt and in light of the 

high standard required in a collateral proceeding. 

Since appellant's counsel introduced evidence during trial, 

there was no failure to request a closing/rebuttal argument. In 

any event, even if the defense did not submit evidence, the error 
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would b e  h a r m l e s s  f o  PU poses o f  c o l l a t  r a l  p r o c e e d i n g s .  

Any f a i l u r e  t o  o b j e c t  to  t h e  p r o s e c u t o r ' s  a rgumen t  t o  t h e  

j u r y  t h a t  t h e  t r i a l  c o u r t  had a l r e a d y  d e t e r m i n e d  t h a t  a p p e l l a n t ' s  
a 

c o n f e s s i o n  was v o l u n t a r y  was h a r m l e s s  b e c a u s e  o f  t h e  overwhelming  

e v i d e n c e  o f  g u i l t ,  b e c a u s e  t h e  j u r y  was t o l d  t h a t  c l o s i n g  

a r g u m e n t s  were n o t  e v i d e n c e  or i n s t r u c t i o n s ,  and b e c a u s e  o f  t h e  

i n s t r u c t i o n s  a c t u a l l y  g i v e n .  

B. PENALTY PHASE. 

1. Alleged omission and errors during the penalty phase 

The e v i d e n c e  p r e s e n t e d  by t h e  s t a t e  a t  t h e  p e n a l t y  p h a s e  

e i t h e r  was De Minimis and n o n - p r e j u d i c i a l ,  or r e b u t t e d  t h e  

s t a t u t o r y  m i t i g a t i n g  factor t h a t  a p p e l l a n t  had no  s i g n i f i c a n t  

p r ior  c r i m i n a l  h i s t o r y .  

P e r t a i n i n g  t o  t h e  e v i d e n c e  and  a r g u m e n t s  p r e s e n t e d  a t  t h e  

p e n a l t y  p h a s e ,  t h i s  c o u r t  h a s  a l r e a d y  r ev iewed  t h e  i s s u e s  o n  

d i r e c t  appeal. Hence ,  i t  is t h e  law of t h e  case and a p p e l l a n t  is 

n o t  e n t i t l e d  t o  r e l i t i g a t e  t h e s e  i s s u e s  e v e n  unde r  t h e  g u i s e  o f  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l .  On t h e  mer i t s ,  s u b s e q u e n t  

a 

cases e m a n a t i n g  f rom t h e  E l e v e n t h  C i r c u i t  and t h e  U n i t e d  S t a t e s  

Supreme C o u r t  r e i n f o r c e  t h e  c o n c l u s i o n  t h a t  t h e  p e n a l t y  p h a s e  

a rgumen t  had no p r o b a b l e  e f f e c t  on  t h e  outcome of t h e  

p r o c e e d i n g s .  

The f ac t  t h a t  t r i a l  c o u n s e l  r e p r e s e n t e d  a p p e l l a n t ' s  a g e  as 

17 i n s t e a d  of 18 is a n o t h e r  t r i v i a l  error  which c o u l d  have  no  

p o s s i b l e  e f f e c t  on  t h e  outcome o f  t h e  p r o c e e d i n g s  and  may have  

e v e n  h e l p e d  t h e  a p p e l l a n t .  The  f a c t  t h a t  d e f e n s e  c o u n s e l  u s e d  

a p p e l l a n t ' s  a l i a s  is i n  pa r t  a t t r i b u t a b l e  to  t h e  a p p e l l a n t  

a 
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h i m s e l f  when h e  r e s p o n d e d  t o  a q u e s t i o n  a t  t h e  p e n a l t y  p h a s e  t h a t  

h i s  name was "Ear l  S m i t h " ,  t h e  a l i a s .  A g a i n ,  s u c h  a n  error is a 

t r i v i a l  o n e .  
a 

A p p e l l a n t  h a s  f a i l e d  t o  show t h a t  h i s  d e f e n s e  c o u n s e l  was 

i n e f f e c t i v e  i n  t h e  manner t h a t  h e  p r e s e n t e d  t h e  m i t i g a t i n g  factor  

t h a t  a p p e l l a n t  was unde r  t h e  s u b s t a n t i a l  d o m i n a t i o n  o f  t h e  co- 

d e f e n d a n t .  F i r s t  of a l l ,  a p p e l l a n t ' s  c o n f e s s i o n  was t h e  o n l y  

v e r s i o n  o f  t h e  e v e n t s  t h a t  t h e  j u r y  h e a r d ;  h e n c e ,  it is t h e  

s t r o n g e s t  o f  e v i d e n c e  t h a t  d e f e n s e  c o u n s e l  c o u l d  u s e .  The j u r y  

knew from t h a t  c o n f e s s i o n  t h a t  t h e  c o - d e f e n d a n t  was o l d e r  t h a n  

a p p e l l a n t  b e c a u s e  t h e  c o n f e s s i o n  r e v e a l e d  t h a t  t h e  c o - d e f e n d a n t  

was a Vie tnam v e t e r a n  who had k i l l e d  once b e f o r e .  Also, t h i s  

c o n f e s s i o n  r e v e a l e d  t h a t  t h e  c o - d e f e n d a n t  was t h e  main  

perpetrator i n  t h e  a c t u a l  k i l l i n g .  

a T h e  e v i d e n c e  adduced  from a p p e l l a n t ' s  g i r l f r i e n d  t h a t  

a p p e l l a n t  f e a r e d  t h e  c o - d e f e n d a n t ,  was n e g a t e d  by t h e  f a c t  t h a t  

i t  was a p p e l l a n t  who b r o u g h t  t h e  v i c t i m s  t o  t h e  c o - d e f e n d a n t ,  and  

i t  was a p p e l l a n t  who f i r s t  p r o d u c e d  t h e  gun and robbed  t h e  

v i c t i m s .  

C o u n s e l  v i g o r o u s l y  a r g u e d  t h a t  h i s  c l i e n t  s h o u l d  n o t  be  

e x e c u t e d  b e c a u s e  t h e  c o - d e f e n d a n t ,  who was t h e  main perpetrator 

r e c e i v e d  a l i f e  s e n t e n c e .  I t  is clear from t h e  r e c o r d  t h a t  

c o u n s e l  e x p l i c i t l y  t o l d  t h e  j u r y  t h a t  t h i s  was a m i t i g a t i n g  

f a c t o r .  

T h e r e  was no  v i o l a t i o n  o f  Enmund v .  F l o r i d a ,  458 U.S. 782 

( 1 9 8 2 ) ;  h e n c e ,  d e f e n s e  c o u n s e l  was n o t  i n e f f e c t i v e  f o r  a r g u i n g  

t h e  t h e o r y  o f  t h a t  case,  especially when o n e  c o n s i d e r s  a 
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appellant's substantial and continuing participation in these 

double homicides. 

2. The proffered mitiqatinq evidence describinq appellant's 

background would have prejudiced his case. 

The background information adduced at the evidentiary 

hearing demonstrated that appellant had a supportive family, a 

supportive school and had no significant mental problems. His 

intelligence was average and he knew the difference between right 

and wrong. His psychological profile, rather than being a 

mitigating circumstance, foreshadowed the life of violence and 

doom that came to be. Furthermore, the evidentiary hearing 

revealed appellant's chronic misbehavior and thefts. It also 

demonstrated that this appellant, at a very young age, 

demonstrated independence by leaving the rehabilitation school 

a where he matriculated originally against the advice of the 

school, and leaving home to go to California. The latter 

evidence would also be damaging because it hurts the theme that 

appellant was substantially dominated by the co-defendant. 

The evidence relating to the co-defendant's background is 

irrelevant, would confuse the issues and just mislead the jury. 

The jury was informed about the co-defendant's sentence, and his 

background in Vietnam and the fact that he had killed in 

Vietnam. Any evidence regarding Cox's experience in Vietnam 

either would be cumulative or misleading, or both. In addition, 

such evidence would "open the door" to Cox's conflicting version 

of the events. Moreover, Cox's statements to the police 

reemphasized the fact that it was appellant who initially planned 

0 



t o  r o b  t h e  v i c t i m s ,  it was a p p e l l a n t  who s to l e  t h e  f i r e a r m  to  r o b  

t h e  v i c t i m s ,  and i t  was a p p e l l a n t  who i n t r o d u c e d  t h o s e  v i c t i m s  t o  

c o x .  - 
Even i f  t h e r e  were a new p e n a l t y  p h a s e ,  t h e  s t a t e  would b e  

e n t i t l e d  to  i n t r o d u c e  e v i d e n c e  t h a t  a p p e l l a n t  was p r e v i o u s l y  

c o n v i c t e d  o f  a n o t h e r  c a p i t a l  f e l o n y .  I n  a d d i t i o n ,  t h e  s t a t e  

proffered e v i d e n c e  t o  show t h a t  a p p e l l a n t  was c o n v i c t e d  o f  s e x u a l  

b a t t e r y  a f t e r  t h e  f i r s t  p e n a l t y  phase was completed. T h a t  

e v i d e n c e  would,  l i k e w i s e ,  b e  a d m i s s i b l e .  

POINT 11: The jury and t r i a l  court did consider non-statutory 
mitiqatinq evidence, and even i f  one assumes for the sake of 
arqument that  they did not ,  any error would be harmless. 

The t r i a l  c o u r t  d i d  n o t  b e l i e v e  t h a t  it was l i m i t e d  t o  o n l y  

c o n s i d e r i n g  s t a t u t o r y  m i t i g a t i n g  e v i d e n c e .  T h i s  c o n c l u s i o n  is 

b a s e d  n o t  o n l y  on  t h e  e x p l i c i t  l a n g u a g e  i n  t h e  p o s t - c o n v i c t i o n  

o r d e r ,  b u t  a l so  o n  t h e  p e n a l t y  p h a s e ,  where  s u c h  e v i d e n c e  was 

p r e s e n t e d  and a r g u e d  w i t h o u t  o b j e c t i o n  and where  t h e  t r i a l  c o u r t  

e x p l i c i t l y  s u s t a i n e d  a n  o b j e c t i o n  not o n  t h e  b a s i s  t h a t  s u c h  

0 

argument  d i d  n o t  r e l a t e  t o  s t a t u t o r y  m i t i g a t i n g  or a g g r a v a t i n g  

c i r c u m s t a n c e s .  

Assuming f o r  t h e  sake o f  a rgumen t  t h a t  t h e r e  w a s  error ,  i t  

would b e  h a r m l e s s .  A p p e l l a n t ' s  a rgumen t  t h a t  t h e  " n o n - s t a t u t o r y "  

m i t i g a t i n g  e v i d e n c e  o f  t h e  c o - d e f e n d a n t ' s  dominance  o v e r  t h e  

a p p e l l a n t  is c o v e r e d  by t h e  s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  

S S 9 2 1 . 1 4 1 ( 6 )  ( d )  and  ( e ) ,  F la .  S t a t .  ( 1 9 7 9 ) .  The d i s p a r a t e  

t r e a t m e n t  of t h e  c o - d e f e n d a n t  was d u e  solely to  t h e  f a c t  t h a t  

b o t h  were o f f e r e d  pleas t o  l i f e  s e n t e n c e s ,  and  t h e  c o - d e f e n d a n t  

took a d v a n t a g e  of it w h i l e  a p p e l l a n t  d i d  n o t .  I n  l i g h t  o f  



appellant's explicit confession detailing his participation in 

the robbery and homicides, his testimony about his level of 

intoxication would be insignificant. 

POINT 111: The prosecutor did not use false or misleading 

testimony. 

First of all, the prosecutor was only eliciting what the 

police told the co-defendant and was not trying to establish a 

detailed story of the co-defendant's version of events. There is 

no claim that this evidence was deliberately withheld from the 

defense or that the defense attorney did not know about it. This 

argument, in reality, is merely a dispute about the 

interpretation of evidence. In any event, this evidence 

certainly cannot be deemed material since the jury merely heard 

that the co-defendant made appellant the "heavy" and since the 

jury never heard the co-defendant's version of the murders. 0 
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ARGUMENT 

POINT I 

THE TRIAL COUNSEL PROVIDED EFFECTIVE 
ASSISTANCE AT THE GUILT AND PENALTY 
PHASES. 

A. GUILT PHASE 

1. Alleqed failure to investisate and move to suppress a 
confession based upon appellant's prior contact with the 
detective. 

Appellant alleges that his counsel should have investigated 

appellant's prior contact with a Detective Brown who was hired to 

investigate the disappearance of the victims by that victim's 

family. Although appellant's attorney did file a pre-trial 

motion to suppress the confession because the corpus delecti was 

allegedly insufficient, appellant now claims that the attorney 

should have asserted these grounds. 

@ Under Strickland v. Washinqton, 466 U.S. 668, 104 S.Ct. 

2052, 2065, 80 L.Ed.2d 674 (1984), an appellate court will 

indulge in a strong presumption that counsel's conduct falls 

within the wide range of reasonable professional assistance. 

Appellee submits a decision not to pursue this ground was a 

proper, strategic one. At the evidentiary hearing, counsel 

testified that if his client indicated he made the confession 

based upon the interviews with Detective Brown, then such 

information would be material (R 972). Strickland noted that an 

inquiry into counsel's conversations with the defendant could be 

critical to a proper assessment of counsel's investigative 

decisions. - Id. 104 S.Ct. at 2066. In any event, the attorney 

noted that the conversations with Detective Brown occurred a a 
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number of  d a y s  b e f o r e  t h e  a c t u a l  c o n f e s s i o n  was o b t a i n e d  ( R  

9 3 2 ) .  The a t t o r n e y  was a l so  aware t h a t  t h e r e  were no s t a t e m e n t s  

o f f e r e d  i n t o  e v i d e n c e  as a r e s u l t  o f  any c o n v e r s a t i o n s  w i t h  

D e t e c t i v e  Brown ( R  9 5 3 ) .  S i n c e  t h e r e  was a b s o l u t e l y  no nexus  

between t h e  c o n v e r s a t i o n s  and t h e  a c t u a l  o b t a i n i n g  of  t h e  

c o n f e s s i o n ,  t h e  a t t o r n e y  made a proper s t r a t e g i c  d e c i s i o n  n o t  t o  

p u r s u e  such  a f u t i l e  remedy. See, Leon v .  S t a t e ,  410 So.2d 2 0 1  

( F l a .  3d DCA 1982)  (where it was h e l d  t h a t  i n i t i a l  t h r e a t s  o f  

p h y s i c a l  v i o l e n c e  a t  t h e  t i m e  o f  t h e  a r r e s t  t o  i n d u c e  a d e f e n d a n t  

to  t e l l  t h e  police where a k idnapped  v i c t i m  was l o c a t e d  d i d  n o t  

v i t i a t e  a s u b s e q u e n t  c o n f e s s i o n  where proper Miranda warn ings  

were g i v e n  and d i f f e r e n t  police o f f i c e r s  o b t a i n e d  t h e  

c o n f e s s i o n ) .  An a t t o r n e y  is n o t  d u t y  bound t o  move t o  s u p p r e s s  a 

c o n f e s s i o n  on g r o u n d s  n o t  l i k e l y  to  succeed .  Owens v .  

Wainwriqht ,  698 F.2d 1111, 1 1 1 4  ( 1 1 t h  C i r .  1 9 8 3 ) ;  S t a t e  v .  Eby,  

342 So.2d 1087 ( F l a .  2d DCA 1977)  ( h o l d i n g  t h a t  a d e c i s i o n  n o t  t o  

ra i se  c e r t a i n  p o s s i b l e  d e f e n s e s  or c a l l  c e r t a i n  w i t n e s s e s  is 

o r d i n a r i l y  a matter o f  p e r s o n a l  judgment  and s t r a t e g y  w i t h i n  t h e  

p r e r o g a t i v e  of  t h e  d e f e n s e  c o u n s e l ) ;  S t a t e  v .  L a d l e y ,  517 F.2d 

1190 ( 9 t h  C i r .  1 9 7 5 ) ,  ( h o l d i n g  t h a t  a s t r a t e g i c  c h o i c e  n o t  t o  

p u r s u e  c e r t a i n  l i n e s  of  i n v e s t i g a t i o n  were excused  where c o u n s e l  

p r e s e n t e d  a n o t h e r  f o r c e f u l  d e f e n s e )  I t  s h o u l d  be remembered t h a t  

t h e  a t t o r n e y  moved t o  s u p p r e s s  t h e  c o n f e s s i o n  based  upon a n  

a l l e g e d  lack of c o r p u s  d i l e c t i .  Pa lmes  v .  S t a t e ,  425 So.2d 4 ,  7 

( F l a .  1983) ( n o  need t o  ra i se  a d d i t i o n a l  ground to  s u p p r e s s  a 

c o n f e s s i o n ) .  

a 

A p p e l l a n t ' s  a n a l o g y  t o  D e t e c t i v e  Brown b e i n g  a s t a t e  a g e n t  
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p u r s u a n t  t o  U n i t e d  S t a t e s  v .  Henry ,  447 U . S .  264,  1 0 0  S.Ct .  283 ,  

65 L.Ed.2d 115 ( 1 9 8 0 ) ,  f a i l s  f o r  a number o f  r e a s o n s .  F i r s t  of 

a l l ,  D e t e c t i v e  Brown was n o t  a n  inma te  a c t i n g  under  i n s t r u c t i o n s  

as a p a i d  i n f o r m a n t .  The d e p u t y  who communicated w i t h  Brown, 

Murray Z i e g l e r ,  d i d  n o t e  t h a t  he exchanged i n f o r m a t i o n  w i t h  t h e  

d e t e c t i v e  ( R  2 7 ) .  Brown t a l k e d  w i t h  a p p e l l a n t  a b o u t  p o s s i b l y  

0 

r e c e i v i n g  a lesser s e n t e n c e  i n  exchange  f o r  h i s  a s s i s t a n c e  ( R  33- 

3 4 ) .  Brown t h e n  conveyed t h i s  p o t e n t i a l  o f f e r  t o  A s s i s t a n t  S t a t e  

A t t o r n e y  Jack Watson ( R  3 4 ) .  T h e r e  is n o t h i n g  i n  t h e  r e c o r d  

wha t soeve r  to  i n d i c a t e  t h a t  any o f  t h i s  was done  a t  t h e  d i r e c t i o n  

o f  Mr. Z i e g l e r  or anyone else i n  law enfo rcemen t .  I n  f a c t ,  Mr. 

Z i e g l e r  n o t e d  t h a t  he s t o p p e d  a l l  c o n t a c t  w i t h  D e t e c t i v e  Brown 

when t h e  b o d i e s  were a c t u a l l y  d i s c o v e r e d  ( R  37-38) .  D e t e c t i v e  

Brown i n d i c a t e d  t h a t  t h e  s t a t e  a t t o r n e y  d i d  n o t  d i r e c t  him t o  a s k  

any ser ies  o f  q u e s t i o n s  ( R  5 2 ) .  The a s s i s t a n t  s t a t e  a t t o r n e y  d i d  

convey to  Brown t h a t  i f  a p p e l l a n t  g a v e  him any  i n f o r m a t i o n  t o  

i n f o r m  t h e  a t t o r n e y  and t h a t  " . . . t h e y ' d  come i n  and h a n d l e  it." 

( R  52-53) .  Y e t  t h e  a s s i s t a n t  s t a t e  a t t o r n e y  t o l d  Brown he  was 

n o t  a n  a g e n t  e i t h e r  o f  t h e  s t a t e  a t t o r n e y ' s  o f f i c e  or of  t h e  

s h e r i f f ' s  o f f i c e  ( R  6 3 ) .  Brown n o t e d  t h a t  h e  had c o n f l i c t s  w i t h  

t h e  s h e r i f f ' s  o f f i c e  and t h a t  t h e  s h e r i f f ' s  o f f i c e  " g o t  i n  t h e  

way." ( R  6 3 ) .  Moreover ,  Brown 's  t e s t i m o n y  was u n e q u i v o c a l  t h a t  

Z i e g l e r  d i d  n o t  w o r k  f o r  him ( R  55-56) .  Moreover ,  R o b e r t  

D a r n e l l ,  t h e  o f f i c e r  who o b t a i n e d  t h e  c o n f e s s i o n ,  d i d  n o t  w o r k  

for t h e  s h e r i f f ' s  o f f i c e  b u t  worked f o r  FDLE. H e  in formed t h e  

c o u r t  t h a t  D e t e c t i v e  Brown was n o t  a n  a g e n t  o f  t h e  FDLE and t h a t  

Brown w a s  "a t  odds"  w i t h  t h e  i n v e s t i g a t o r s  (R  79-80) .  

- 24 - 



The second requirement for a person to be a state agent 

under Henry, is that the person must act in a surreptitious 

capacity, as the inmate did in Henry. Detective Brown stated 

quite clearly that appellant did not confuse him with either the 

0 

sheriff's office or the state attorney's office. Appellant knew 

that Brown was a private investigator (R 61). During the actual 

confession, Agent Darnel1 testified that neither he nor appellant 

discussed Detective Brown's potential "deals" (R 80). Of course, 

as noted above, the attorney testified that if appellant 

mentioned that he gave his confession based upon what occurred 

with Detective Brown, that such a fact would have been 

significant (R 972). Even the attorney noted that his client did 

not confuse Detective Brown from the police (R 171-172). 

The third requirement under Henry is that the defendant was 

in custody under indictment. First of all, Detective Brown 

visited appellant in jail on unrelated charges (R 44). Brown's 

initial meeting with appellant was based merely on the fact that 

appellant may have had knowledge about the missing victims and 

not necessarily that he was a prime suspect in the murders (R 

43). In fact, no charges could have been brought until the 

bodies were discovered. Ziegler indicated that he broke off all 

contact with Detective Brown when the bodies were found (R 37- 

38). Hence, appellant was not in custody under the case in 

question. Maine v. Moulton, 474 U.S .  159, 106 S.Ct. 477, 490 n. 

16, 80 L.Ed.2d 481 (1985); Kuhlman v. Wilson, 477 U . S .  436, 106 

S.Ct. 2616, 2630 n. 30, 91 L.Ed.2d 364 (1986). 

Appellant argues that the suggestion of immunity by 
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Detective Brown, the promise of possibly obtaining a counsel for 

him, religious discussion and "other emotional persuasions" were 

all indications of an invalid waiver (IB 47)3 Notwithstanding 

that these considerations are not relevant under Henry, the 

record belies this argument in any event. Detective Brown did 

not use religion as a guise to obtain information (R 49). 

Religion came into play only at the end of the conversation and 

the detective indicated he would "back off" from discussing 

religion if "they got turned off" (R 47). In regard to the 

discussion about immunity or making a "deal", Detective Brown 

indicated that when he went to see the state attorney, the 

prosecutor indicated that no immunity would be granted unless 

Bassett "had something to offer It (R 5 0 ) .  Brown then informed 

the appellant that he was unsuccessful in obtaining any deals for 

immunity (R 62). Obviously, this promise of a deal or immunity 

had no bearing whatsoever on the subsequent confession. Nor did 

any suggestion by Detective Brown that the victim's family would 

0 

pay for an attorney have any bearing on the subsequent confession 

when one realizes that appellant had Richard Cane appointed on 

his behalf as a special defense attorney (R 208-209). 

The evidentiary hearing only highlights the conclusion that 

the attorney's decision not to pursue this issue was 

strategically sound. In any event, the record certainly 

establishes that there was no prejudice suffered. Strickland, 

The symbol "IB" will be used to denote portions of 0 petitioner's initial brief. 
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104 S.Ct. at 2067. Appellant's attempt to establish Detective 

Brown as an Henry agent is totally unsuccesful. a, Kuhlmann v. 
Wilson, sup=. In any event, there is no nexus whatsoever 

between the confession and any conversations between appellant 

and Detective Brown. 

2. Alleqed failure to move to suppress the confession based 
upon appellant's attorney's prior withdrawal. 

First of all it should be noted that the attorney did 

actually make such a motion although it was not pre-trial but 

made during trial (T 435-500). The attorney explained that the 

purpose of making this motion during trial was to "sandbag" the 

state, i.e., if the motion was granted the state would be unable 

to appeal such a ruling because jeopardy would have attached. (R 

985-986). The order denying post-conviction relief round that 

the latter decision was strategic (R 1213). The trial court 

noted it had the discretion to deny the motion based upon 

procedure but ruled on the merits (T 439). The trial court 

ultimately found that the statements were admissible (T 500- 

501). -' See Gomez v. State, 437 So.2d 206 (Fla. 3d DCA 1983), 

holding that it was not ineffective assistance of counsel to 

insure that a motion to dismiss was sworn where the trial court 

dismissed it on the merits. 

Appellant maintains that the trial court was ineffective for 

not asserting suppression of the confession based upon Edwards v. 

Arizona, 451 U . S .  476, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981). 

Again, the record belies such an allegation. Agent Darnell 

testified that initially appellant asked for his appointed 

attorney, Mr. Kane. Darnell responded that Kane had withdrawn 
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but that the police could obtain another attorney or obtain a 

a public defender for the appellant. Appellant, in turn, replied, 

"Well, what do you want?" (T 441, 443-444). At the time the 

agents were explaining to appellant about his right to an 

attorney, and they actually started to leave when appellant made 

the latter statement (T 445). In addition, appellant, without 

being questioned, noted that "Snake" (the co-defendant) had 

served in Vietnam and had killed, and that it was easy for the 

co-defendant to kill again (T 446). Edwards held that when a 

defendant invokes his right to have counsel present no further 

interrogation is allowed unless the accused initiates further 

communication. Obviously, that is what happened in the case at 

Walker v. State, 484 So.2d 1322 (Fla. 3d DCA 1986), 

holding no Edwards violation where the defendant re-initiated the 

discussion. 

In any event, this court considered and found no violation 

of Edwards on direct appeal. Bassett v. State, 449 So.2d 803, 

806 (Fla. 1984). Claims disposed of on direct appeal may not be 

re-raised under the guise of ineffective assistance of counsel. 

Sireci v. State, 469 So.2d 119, 120 (Fla. 1985). 

Furthermore, attorney Kane testified that he was appointed 

as a special defense attorney because of the possibility of 

appellant wanting to communicate with the police. He had not 

been charged with the homicides at that time (R 208-209). When 

attorney Kane was asked whether he informed his client not to 

talk to the police, he asserted the attorney-client privilege (R 
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210-211) .4 Attorney Kane indicated that the sheriff's office and 

the state attorney's office had nothing to do with his withdrawal 

and he only withdrew because his mission had been accomplished 

and he was leaving on vacation (R 211, 216-218). Attorney Kane 

never received any immunity offers from the state attorney's 

Office (R 219). Appellant makes much of the fact that he did not 

attend the withdrawal hearing. Yet when attorney Kane was asked 

if he told his client of the withdrawal, the attorney asserted 

the privilege once again (R 218). In any event, the attorney 

indicated that he normally and consistently would inform his 

clients when he withdrew from their cases (R 222). Although it 

would not be significant if Kane failed to inform Bassett of the 

withdrawal, since Agent Darnell informed Bassett of Kane's 

withdrawal prior to the confession, it should be emphasized that 

it is appellant's burden to sustain his allegations. a 
Thus, the record conclusively rebuts appellant's argument 

that the state purposely engineered the custodial questioning to 

deprive Bassett of the right to counsel. Appellant cites 

Haliburton v. State, 514 So.2d 1088 (Fla. 1987) to support his 

position. The case is distinguishable because the police in 

Haliburton actually prohibited the attorney from seeing his 

client while in the case at bar Agent Darnell specifically 

informed appellant that his attorney had withdrawn, but he had 

the right to an attorney being appointed (T 441, 443-444). In 

Petitioner refused to waive the attorney-client privilege 
for this purpose (R 215). a 
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any event, this attorney should not be held to the standard of a 

case that was decided by this court in 1987. An attorney does 

not have a duty to anticipate changes in the law. Cook v. State, 

481 So.2d 1285 (Fla. 4th DCA 1987); Sullivan v. Wainwriqht, 695 

F.2d 1306, 1309 (11th Cir . 1983) . 

a 

3 .  Alleqed failure to object to the co-defendant's out-of- 
court statement. 

Appellant maintains that his attorney was ineffective 

because he did not object to the co-defendant's version of the 

crime, that is that appellant, as opposed to the co-defendant, 

was the dominant force in the offenses. Appellant speculates 

that if the attorney made an objection to this statement of the 

co-defendant and to the argument pertaining to this statement by 

the prosecutor that the jury would have returned a verdict of 

acquittal or of a necessary lesser-included offense (T 551-552, 

545-546) . Addressing the argument portion first, appellee notes 

that this court specifically held in Bassett, supra at 807, that 

the prosecutor's closing remarks in the guilt phase did not 

0 

constitute fundamental error. Such a decision forecloses 

appellant's argument that there could be a prejudice; if the 

comments did not constitute fundamental error for purposes of the 

direct appeal a fortiari such comments would not have undermined 

that trial to such an extent that one could say the trial did not 

produce a just result, Strickland, 104 S.Ct. at 2064. 

Additionally, the law of the case precludes this point from being 

relitigated once again. Greene v. Massey, 384 So,2d 24 (Fla. 

1980); Johnson v. State, 13 F.L.W. 261 (Fla. April 11, 1988). 

Moreover, matters settled by the appeal are not proper grounds 0 
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for a collateral challenge. Johnson v. Wainwriqht, 463 So.2d 

207, 213 (Fla. 1985); Messer v. State, 439 So.2d 875, 879 (Fla. 

1985). 

Turning to the testimony concerning the co-defendant's 

statement, appellant argues that the attorney should have either 

moved for a mistrial or at least moved to have the judge read a 

cautionary instruction (IB 49). Appellant's characterization of 

the co-defendant's statement can hardly be justified. The 

contested testimony was merely preliminary statements made by the 

police to the appellant prior to soliciting his confession (T 

514, 544). Basically, these statements indicated that the co- 

defendant implicated the appellant quite heavily and tried to lay 

most of the blame onto the appellant. In contrast to these very 

terse and conclusorary remarks, the court should compare the very 

detailed confession that appellant divulged (T 514-534). As the 

defense counsel noted during trial, the state mainly relied on 

the confession of his client because, essentially, the jury heard 

nothing about the crime from the co-defendant (T 624-625). In 

essence, this is true because there is nothing to base what 

happened during the robbery and murders on except the detailed 

confession of appellant. Indeed, when this court viewed this 

case on direct appeal, this court relied upon and cited the 

details provided the appellant. Bassett, supra. 

In any event, appellee submits that these statements were 

admissible as a predicate to the confesssion to show the 

appellant's state of mind. United States v. Perry, 649 F.2d 292, 

295 (5th Cir. 1981); Coxwell v. State, 397 So.2d 335 (Fla. 1st a 
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Moreover, when one considers the cursory comment alluding to 

the co-defendant's statement, it is readily apparent that such 

error would certainly have been harmless, even if the defense 

attorney had objected. See, Brownlee v. State, 478 So.2d 467, 

470 (Fla. 4th DCA 1985), holding that an error pursuant to Bruton 

v. United States, 391 U . S .  123, 88 S.Ct. 1620, 20 L.Ed.2d 476 

(1968), would be harmless error where the evidence of guilt was 

overwhelming. Since the confessions do not contradict each 

other, any error in the confesion of a non-testifying co- 

defendant would be harmless. Puiatti v. State, 521 So.2d 1106 

(Fla. 1988). Obviously in this case, when one considers 

appellant's detailed confession and the massive evidence to 

A 

fortiari, the prejudice necessary to sustain a collateral attack 

under Strickland, supra, would not exist. 

a 

corroborate it, this error would certainly be harmless. - 

0 
Appellant also maintains that this alleged error could have 

been cured by a cautionary instruction. Again, pursuant to a 

direct appeal, if one does not make a motion for a curative 

instruction, then the conviction will be affirmed. McCall v. 

State, 463 So.2d 425 (Fla. 3d DCA 1985), holding that a 

defendant's failure to request such an instruction following a 

comment about the defendant's "rap sheet" precluded consideration 

that such a comment was prejudicial. Appellee submits that if 

such an error was not deemed fundamental as was the case in 

McCall, then certainly this alleged error by the attorney cannot 

pass muster under the Strickland standard. 

4. Alleqed failure to qive opening and closinq arquments. 0 
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A p p e l l a n t  claims h i s  a t t o r n e y  f a i l e d  t o  take a d v a n t a g e  o f  

F l o r i d a  R u l e  of C r i m i n a l  P r o c e d u r e  3.250 by n o t  g i v i n g  a r e b u t t a l  

argument .  H e  a r g u e s  t h a t  had c o u n s e l  o b j e c t e d ,  t h e  c o n v i c t i o n  

would have been  r e v e r s e d  p u r s u a n t  t o  a d i r e c t  appeal. A l though  

a p p e l l a n t  a r g u e s  t h a t  t h e  d e n i a l  o f  t h e  r i g h t  t o  g i v e  a r e b u t t a l  

c l o s i n g  argument  c a n  neve r  be  h a r m l e s s  error p u r s u a n t  t o  Rayson 

v .  S t a t e ,  272 So.2d 864 ( F l a .  4 t h  DCA 1 9 7 3 ) ,  it s h o u l d  be n o t e d  

t h a t  t h e r e  was no s u c h  d e n i a l  i n  t h i s  case. F u r t h e r m o r e ,  Rayson, 

r e q u i r e s  a n  o b j e c t i o n  and t h e r e  was no o b j e c t i o n  i n  t h e  case a t  

b a r .  ( I n  any e v e n t  d e f e n s e  c o u n s e l  i n t r o d u c e d  e v i d e n c e .  S e e ,  

i n f r a ) .  A p p e l l a n t ' s  cases i n  s u p p o r t  o f  t h i s  c o n c l u s i o n  d o  n o t  

s t a n d  for t h e  p r o p o s i t i o n  t h a t  s u c h  a r i g h t  is a fundamen ta l  

one .  A s  s u c h ,  it c a n n o t  be  a r g u e d  p u r s u a n t  t o  S t r i c k l a n d ,  s u p r a ,  

t h a t  t h i s  a l l e g e d  error  so undermined t h e  proper f u n c t i o n i n g  o f  

t h e  a d v e r s a r i a l  process t h a t  t h e  t r i a l  c o u l d  n o t  be r e l i e d  o n  as 

hav ing  produced  a j u s t  r e s u l t .  a t  2064. 

a 

a 
I n  any e v e n t ,  a p p e l l a n t  had no r i g h t  t o  a r e b u t t a l  c l o s i n g  

remark b e c a u s e  h i s  a t t o r n e y  i n t r o d u c e d  a d e f e n s e  e x h i b i t  d u r i n g  

t r i a l ,  i .e. ,  a n  o r d e r  n o t i n g  t h a t  a p p e l l a n t ' s  p r ior  a t t o r n e y ,  

R i c h a r d  Kane, had withdrawn from t h e  case ( R  6 1 ) .  O b v i o u s l y ,  t h e  

r u l e  is waived by t h e  i n t r o d u c t i o n  of  e v i d e n c e .  McAvoy v.  S t a t e ,  

5 0 1  So.2d 642 ( F l a .  5 t h  DCA 1 9 8 6 ) .  (Moreover ,  a p p e l l a n t ,  

p u r s u a n t  t o  t h i s  co l l a t e ra l  appeal,  h a s  emphas ized  t h e  f a c t  t h a t  

h i s  t r i a l  c o u n s e l  s h o u l d  have been  more z e a l o u s  i n  p u r s u i n g  t h e  

mot ion  t o  s u p p r e s s  based  upon Kane ' s  w i t h d r a w a l .  T h e r e f o r e ,  s u c h  
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e v i d e n c e  c a n n o t  be  c o n s i d e r e d  i n s i g n i f i c a n t .  ( I . B .  47-48)5  

T r i a l  c o u n s e l  made a proper s t r a t e g i c  d e c i s i o n  i n  t h i s  r e g a r d .  

5 .  F a i l u r e  t o  object t o  t h e  p r o s e c u t o r ' s  a rqumen t  t h a t  t h e  
j u r y  c o u l d  n o t  c o n s i d e r  a p p e l l a n t ' s  c o n f e s s i o n  as i n v o l u n t a r y .  

A p p e l l a n t  h i g h l i g h t s  e x c e r p t s  f rom t h e  p r o s e c u t o r ' s  c l o s i n g  

a rgumen t  i n d i c a t i n g  t h a t  t h e  j u r y  s h o u l d  c o n s i d e r  t h e  a p p e l l a n t ' s  

c o n f e s s i o n  v a l i d  b e c a u s e  t h e  t r i a l  c o u r t  had r u l e d  i t  

a d m i s s i b l e .  I n  s u p p o r t ,  a p p e l l a n t  c i tes  C r a n e  v .  Kentucky,  476 

U . S .  , 106 S . C t .  2142 ,  90 L.Ed.2d 636 ( 1 9 8 6 ) .  Of c o u r s e ,  t h a t  

case d e a l t  w i t h  t h e  i s s u e  o f  e x c l u d i n g  t h e  e v i d e n c e  a l t o g e t h e r  as  

opposed  to  f o c u s i n g  on s i n g l e  e x c e r p t s  f rom t h e  p r o s e c u t o r ' s  

a rgumen t .  Moreover ,  t h e  o p i n i o n  n o t e d  t h a t  e v e n  t h e  f a i l u r e  t o  

allow t h e  d e f e n s e  t o  p u t  on  e v i d e n c e  t o  show how s u c h  c o n f e s s i o n  

was s e c u r e d  c o u l d  be h a r m l e s s  error .  I n  f a c t ,  t h e  case was 

remanded back t o  t h e  s t a t e  c o u r t ' s  t o  d e t e r m i n e  i f  t h e  error  was 

h a r m l e s s .  Palmes v .  S t a t e ,  397 So .2d  6 4 8 ,  653-656 ( F l a .  1 9 8 1 ) ,  

r e a c h e d  t h e  same c o n c l u s i o n  by n o t i n g  t h a t  e v e n  though  e v i d e n c e  

r e g a r d i n g  t h e  v o l u n t a r i n e s s  o f  a c o n f e s s i o n  was e x c l u d e d ,  t h e  

a 

error was h a r m l e s s  b a s e d  upon o t h e r  e v i d e n c e  a d m i t t e d  and t h e  

overwhelming  e v i d e n c e  o f  g u i l t .  

Any a l l e g e d  error  h e r e  c e r t a i n l y  would n o t  have  any  

c o n c e i v a b l e  a f f e c t  o n  t h e  outcome o f  t h e  p r o c e e d i n g s .  

S t r i c k l a n d ,  104 S . C t .  a t  2064. F i r s t  o f  a l l ,  t h e  d e f e n s e  c o u n s e l  

s p e c i f i c a l l y  a r g u e d  d u r i n g  c l o s i n g  a rgumen t  t h a t  t h e  j u r y  s h o u l d  

c o n s i d e r  t h e  s p e c i f i c  f e a t u r e s  o f  t h e  c o n f e s s i o n  i n c l u d i n g  t h e  

" ( I . B . ) "  d e n o t e s  p o r t i o n s  o f  a p p e l l a n t ' s  i n i t i a l  b r i e f .  
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s t a t e m e n t  h e  was c~ nf r n t e d  w i t h  by t h  P l i c e  and  o t h e r  f a c t o r s  

(R 635-636). A d d i t i o n a l l y ,  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  j u r y  

t h a t  t h e y  were t h e  sole j u d g e s  o f  t h e  w e i g h t  and  t h e  s u f f i c i e n c y  
a 

o f  t h e  e v i d e n c e  and t h e  c r e d i b i l i t y  o f  t h e  w i t n e s s e s  (T  669). 

J u s t  b e f o r e  t h e  f i n a l  a r g u m e n t s ,  t h e  t r i a l  c o u r t  i n f o r m e d  t h e  

j u r y  t h a t  s u c h  a r g u m e n t s  c o u l d  n o t  b e  u s e d  by t h e  j u r y  as 

e v i d e n c e  or as i n s t r u c t i o n s  (T  585). More i m p o r t a n t l y ,  t h e  j u r y  

was informed:  

A v o l u n t a r y  a d m i s s i o n  is o n e  
t h a t  is n o t  i m p r o p e r l y  c o m p e l l e d  or 
i n d u c e d  by promises or t h r e a t s  and  
must  n o t  r e s u l t  f rom e i t h e r  p h y s i c a l  
or p s y c h o l o g i c a l  c o e r c i o n  d i r e c t e d  
a g a i n s t  t h e  D e f e n d a n t .  

Any a d m i s s i o n  t h a t  you f i n d  
t h a t  was n o t  f r e e l y  and v o l u n t a r i l y  
made by t h e  p e r s o n  c h a r g e d  s h o u l d  be 
w h o l l y  d i s r e g a r d e d .  

A s t a t e m e n t  v o l u n t a r i l y  made 
s h o u l d  b e  g i v e n  f a i r  and  
u n p r e j u d i c e d  c o n s i d e r  a t  i o n ,  w i t h  d u e  
r e g a r d  t o  t h e  t i m e  and c i r c u m s t a n c e s  
unde r  which it was made and i t s  
harmony or i n c o n s i s t e n c y  w i t h  o t h e r  
e v i d e n c e ,  as w e l l  as t h e  m o t i v e  
shown by t h e  e v i d e n c e  t o  h a v e  
i n f l u e n c e d  t h e  making o f  t h e  
s t a t e m e n t .  

You may b e l i e v e  any  p a r t  o f  
s u c h  s t a t e m e n t  which  you b e l i e v e  t o  
b e  t r u e  and  re ject  t h o s e  p a r t s  which  
you f i n d  t o  b e  u n t r u e .  

(T  672-673). 

When o n e  c o n s i d e r s  d e f e n s e  c o u n s e l ' s  c l o s i n g  remarks, t h e  a c t u a l  

j u r y  i n s t r u c t i o n s ,  and t h e  overwhelming  e v i d e n c e  o f  g u i l t ,  i t  is 

r e a d i l y  a p p a r e n t  t h a t  t h i s  c o m p l a i n t  is t r i v i a l  a t  b e s t .  The 

h a r m l e s s  error s t a n d a r d  p u r s u a n t  t o  a d i r e c t  appeal must  b e  b o r n e  

by t h e  s t a t e .  S ta te  v .  D i q u i l i o ,  491 So.2d 1129 ( F l a .  1986). I n  
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c o l l a t e r a l  p r o c e e d i n g s ,  however ,  it is a p p e l l a n t ' s  b u r d e n  t o  show 

t h a t  any  error had a s u b s t a n t i a l  e f f e c t  on  t h e  t r i a l .  O b v i o u s l y  

a p p e l l a n t  h a s  n o t  m e t  t h a t  bu rden .  

a 
F i n a l l y ,  i t  s h o u l d  b e  n o t e d  t h i s  c o u r t  a l r e a d y  r ev iewed  t h e  

i m p r o p r i e t y  of any  remarks made d u r i n g  c l o s i n g  a rgumen t  a t  t h e  

g u i l t  phase and found e i t h e r  no  error or t h e  error harmless 

p u r s u a n t  t o  t h e  d i rec t  appeal. Basse t t ,  s u p r a .  Once a g a i n ,  t h e  

law of t h e  case p r e c l u d e s  t h i s  i s s u e  from b e i n g  r e l i t i g a t e d .  

Greene ;  J o h n s o n  [v .  S ta te ]  ; J o h n s o n  [v .  Wainwriqht ]  ; Messer, 

s u p r a .  
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B. PENALTY PHASE: 

1. ALLEGED NON-STATUTORY AGGRAVATING EVIDENCE. 

(a). Law of the case. 

Appellant maintains his trial counsel should have precluded 

the evidence submitted by two witnesses at the penalty phase: 

Connie Christy and Officer Wilkinson. Appellant maintains that 

the only purpose of this testimony was to elicit a non-statutory 

aggravating circumstance, i.e., that appellant has a prior 

criminal history. First of all, the jury was instructed to limit 

their consideration to ony statutory aggravating factors (T 

762). Furthermore, it is presemed that the trial court followed 

the law in regard to such penalty phase instructions. Thomas v. 

Wainwriqht, 495 So.2d 172, 174 (Fla. 1986). 

This issue has been reviewed and decided pursuant to the 

direct appeal, it is the law of the case and may not be 

challenged a second time pursuant to a collateral proceeding. 

Greene, Johnson, supra. This court reviewed the aggravating 

circumstances;indeed this court explicitly noted it reviewed the 

entire record on appeal and found no error regarding the 

sentence. Bassett, supra at 808, 809. In McCrae v. State, 510 

So.2d 874, 879 (Fla. 1987), this court held that whether certain 

evidence was considered non-statutory aggravating evidence was an 

issue for direct appeal and would not be cognizable pursuant to a 

post-conviction motion. The doctrine of law of the case 

precludes this issue from being reviewed once again. 
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( b ) .  The e v i d e n c e  was a d m i s s i b l e  t o  e s t a b l i s h  t h e  s t a t u t o r y  

The  p r o s e c u t i o n  is a l l o w e d  t o  n e g a t e  t h e  s t a t u t o r y  

m i t i g a t i n g  f a c t o r  o f  no  s i g n i f i c a n t  prior c r i m i n a l  h i s t o r y  by 

a d d u c i n g  e v i d e n c e  o f  pr ior  c r i m i n a l  h i s t o r y  e v e n  though  a 

c o n v i c t i o n  may n o t  have  b e e n  o b t a i n e d .  Q u i n c e  v .  S t a t e ,  477 

So.2d 535 (F la .  1 9 8 5 ) ;  F u n c h e s s  v .  Wainwr iqh t ,  772 F.2d 683 ,  694 

( 1 1 t h  C i r .  1 9 8 5 ) .  A p p e l l a n t  c i t e s  Rob inson  v .  S t a t e ,  487 So.2d 

1040 ,  1042 ( F l a .  1986)  as c o n t r a r y  a u t h o r i t y .  Y e t ,  t h e  l a t t e r  

case c a n  be  d i s t i n g u i s h e d  b e c a u s e  t h e  t r i a l  c o u r t  s p e c i f i c a l l y  

used  t h i s  t y p e  o f  e v i d e n c e  t o  e s t a b l i s h  a n  a g g r a v a t i n g  f a c t o r  

p u r s u a n t  to  s e c t i o n  9 2 1 . 1 4 1 ( 5 )  ( b ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) .  

A n o t h e r  p o i n t  of d i s t i n c t i o n  is t h a t  t h e  p r o s e c u t o r  was o n l y  

e s t a b l i s h i n g  t h e  e v i d e n c e  by i n n u e n d o  i n  a s k i n g  a d e f e n s e  w i t n e s s  

if t h a t  w i t n e s s  was aware t h a t  t h e  d e f e n d a n t  had "commit ted  

a n o t h e r  rape?" I n  any  e v e n t ,  u n l i k e  Rob inson ,  t h e  t r i a l  c o u r t ' s  

s e n t e n c i n g  o r d e r  d i d  not i n d i c a t e  t h a t  t h e  t r i a l  c o u r t  r e l i e d  on 

m i t i q a t i n q  f a c t o r  o f  no  s i q n i f i c a n t  prior c r i m i n a l  h i s t o r y .  

? 

0 

these s p e c i f i c  f a c t o r s  t o  e s t a b l i s h  a n  a g g r a v a t i n g  c i r c u m s t a n c e  

(T  24-26) .  6 

( c ) .  Review o f  Conn ie  C h r i s t y ' s  and O f f i c e r  W i l k i n s o n ' s  
t e s t i m o n y .  

A p p e l l a n t  m a i n t a i n s  t h a t  t h e  t r i a l  c o u n s e l  was i n e f f e c t i v e  

d u r i n g  t h e  p e n a l t y  p h a s e  f o r  n o t  p r e c l u d i n g  t h e  t e s t i m o n y  o f  

A p p e l l a n t  a r g u e s  t h a t  t h e  s t a t e ' s  e x p e r t ,  Howard Pea r l ,  
t e s t i f i e d  t h a t  t h e  l a t t e r  e v i d e n c e  c o u l d  n o t  b e  used  t o  r e b u t  t h e  
s t a t u t o r y  m i t i g a t i n g  f a c t o r  o f  n o  p r ior  c r i m i n a l  h i s t o r y .  I n  
f a c t ,  M r .  Pear l  i n d i c a t e d  t h a t  i t  was h i s  o p i n i o n  t h a t  s u c h  
e v i d e n c e  s h o u l d  n o t  be  a l l o w e d  for s u c h  p u r p o s e ,  b u t  t h a t  t h e  
case law was a g a i n s t  h im ( R  483-484, 4 8 9 ) .  
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Connie Christy and Officer Wilkinson. Connie Christy did testify 

a that she saw appellant in possession of a short-barrelled 

shotgun. Trial counsel, however, objected to the question if she 

ever saw appellant in possession of an illesal firearm (T 691- 

692) (emphasis supplied). When she was asked if she saw 

appellant with a sawed-off shotgun, trial counsel again objected, 

because the witness did not have any knowledge of what an illegal 

shotgun entailed (T 693). (Indeed, the jury had no knowledge of 

what constituted an illegal, sawed-off shotgun.) The witness 

indicated that the length of the shotgun was about a foot and 

one-half (T 693-694) . But, upon cross-examination, she admitted 

that she was not sure of the shotgun's length (T 697-698). 

Next, this witness was questioned on what appellant 

considers a "murder conspiracy" (T 694) . Apparently, someone 

stole appellant's motorcycle. Connie testified that appellant 

exclaimed that he would "blow them away" (T 694). Yet, Connie 

also explained that this remark was made based upon the theft. 

She also explained that this remark was ' I . . .  what any normal 

person would say if their motorcycle got ripped off" (T 694). 

She also testified that there was a brawl at a bar, and that 

appellant told her that somebody ended up in the trunk of a 

vehicle (T 694). 

Defense counsel addressed some of this testimony during his 

closing argument. He indicated that Connie Christy did testify 

about a short-barrelled shotgun, but then exclaimed, "What does 

that tell you? Absolutely nothing" (T 748). Defense counsel, 

commenting about the remark made when appellant discovered his a 
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motorcycle was stolen, indicated: "Conspiracy to murder? That's 

0 absurd. It's ludicrous" (T 749). Defense counsel explained that 

such a remark would be made by any person. Appellee submits that 

the closing argument was just as effective in negating this 

nebulous evidence as making an objection. Because this evidence 

is so weak on its face, it could not possibly have any effect on 

the outcome of the proceedings during the penalty phase. 

S t r ic k land, supra. 

Next, appellant complains that the testimony elicited from 

Christy implied that appellant possessed stolen goods; i.e. , 
luggage that was in appellant's trailer. Yet, defense counsel 

did object to this testimony and successfully prohibited the 

prosecutor from eliciting a potentially inculpatory statement (T 

696-697). The evidence about a "theft" was so weak that it could 

not even be considered an implication. The prosecutor also noted 

that Connie testified that she lived with appellant for one or 

two months. Because she would have been under age 16 at the 

time, the prosecutor noted the fact that appellant would be 

contributing to the delinquency of a minor at the time. 

(Perhaps, however, appellant was a juvenile himself at that 

time.) Although this evidence could have been explored further 

to establish that a misdemeanor had occurred, when one considers 

that the jury had just been told gruesome details about a double 

homicide, this testimony is just about meaningless. 

Appellant complains that the defense attorney did not 

preclude the testimony of Officer Wilkinson. He testified 

explicitly that he gave chase to appellant on his motorcycle 0 
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b e c a u s e  h e  was n o t  w e a r i n g  a m o t o r c y c l e  h e l m e t .  The  o f f icer  

t e s t i f i ed  t h a t  h e  u s e d  h i s  b l u e  l i g h t s  to  t r y  t o  s t o p  a p p e l l a n t ,  

b u t  t h a t  t h e  a p p e l l a n t  s p e d  away i n s t e a d  (T  699-700). C e r t a i n l y ,  

t h i s  t e s t i m o n y  es tab l i shes  a v i o l a t i o n  of a t t e m p t i n g  t o  e l u d e  a 

police o f f i ce r ,  c o n t r a r y  t o  s e c t i o n  316.1935, Flor ida  S t a t u t e s  

(1979). Officer  W i l k i n s o n  a lso t e s t i f i e d  t h a t  a p p e l l a n t  g a v e  him 

a f a l s e  a g e  when a p p e l l a n t  was stopped. I n  Barclay v .  S t a t e ,  13 

F.L.W. 634 ( F l a .  Mar. 10, 1988), it was h e l d  t h a t  when a 

d e f e n d a n t  was stopped for  a t r a f f i c  v i o l a t i o n  and g a v e  a police 

o f f i c e r  a f a l s e  social  s e c u r i t y  number and name, t h a t  t h e  

d e f e n d a n t  c o u l d  be c h a r g e d  and c o n v i c t e d  w i t h  r e s i s t i n g  a r res t  

w i t h o u t  v i o l e n c e ,  p u r s u a n t  t o  s e c t i o n  843.03, Flor ida  S t a t u t e s  

(1987). As s u c h ,  t h i s  e v i d e n c e  was properly adduced  and  t h e  

s t a t u t o r y  m i t i g a t i n g  factor of no s i g n i f i c a n t  prior c r i m i n a l  

h i s t o r y  based upon s e c t i o n  843.03. was e s t a b l i s h e d  properly. 

Q u i n c e ,  s u p r a .  

2. ALLEGED UNCONSTITUTIONAL EVIDENCE AND ARGUMENT. 

1. Procedural Arguments 

Once a g a i n  a p p e l l a n t  seeks to  r e l i t i g a t e  i s s u e s  a l ready 

r e s o l v e d  on  t h e  meri ts  p u r s u a n t  t o  t h e  d i r e c t  appeal, a s  n o t e d  by 

t h e  f o l l o w i n g :  "We i n v i t e  t h i s  c o u r t  t o  read t h e  p e n a l t y  p h a s e  

i n  i ts  e n t i r e t y  ..." ( I B  6 0 ) .  S i n c e  t h e s e  i s s u e s  p e r t a i n i n g  t o  

t h e  e v i d e n c e  a t  t h e  p e n a l t y  phase and  a rgumen t  have  b e e n  

l i t i g a t e d  p u r s u a n t  to  t h e  d i rec t  appeal,  a p p e l l a n t  is p r e c l u d e d  

by t h e  law of t h e  case from r e l i t i g a t i n g  t h i s  i s s u e .  G r e e n ,  

s u p r a .  I n  J o h n s o n  [v .  S t a t e ] ,  s u p r a ,  t h i s  c o u r t  n o t e d ,  i n  

r e v i e w i n g  a co l l a t e ra l  claim, t h a t  t h e  case may v e r y  well h a v e  
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been  r e v e r s e d  on  d i r e c t  appeal i f  t h e  p r o c e e d i n g  had  b e e n  a 

d i r e c t  appeal. B u t  s i n c e  t h i s  c o u r t  had r e j e c t e d  t h e  d e f e n d a n t ' s  

claim on  t h e  p r e v i o u s  d i r e c t  appeal,  t h e  law o f  t h e  case d o c t r i n e  

would p r e c l u d e  r e l i t i g a t i o n  o f  t h e  i s s u e ,  n o t w i t h s t a n d i n g  t h a t  

t h e  i s s u e  c o n c e r n e d  a d e a t h  s e n t e n c e .  

a 

N e v e r t h e l e s s ,  a p p e l l a n t  claims t h a t  t h e  s t a n d a r d  o f  r e v i e w  

is t h e  p r e j u d i c e  b a s e d  upon t h e  l a c k  of o b j e c t i o n  by t h e  d e f e n s e  

a t  tor ney  . ( " W i t h  o b j e c t i o n ,  t h i s  case would h a v e  b e e n  

r e v e r s e d .  Wi thou t  i t ,  it  w a s n ' t . "  ( I B  6 3 ) ) .  T h i s  a n a l y s i s  is 

a b s o l u t e l y  i n c o r r e c t .  F i r s t  o f  a l l ,  t h i s  c o u r t  d e c i d e d  i n  

Bassett :  "Even i f  a p p e l l a n t  had properly p r e s e r v e d  t h i s  p o i n t  

for appeal, w e  would n o t  f i n d  r e a s o n a b l e  error ."  Id. a t  808.7 

Even i f  t h i s  c o u r t  had n o t  made t h e  l a t t e r  h o l d i n g  i n  t h e  

d i r e c t  appeal, a p p e l l a n t ' s  s t a n d a r d  of r e v i e w  would b e  i n  

error .  T h i s  i s s u e  was e x p l a i n e d  i n  U n i t e d  S t a t e s  v .  F r a d y ,  456 

U.S .  1 5 2 ,  102 S.Ct .  1 5 8 4 ,  1593-1595, 7 1  L.Ed.2d 816  ( 1 9 8 2 ) .  

P u r s u a n t  t o  a f e d e r a l  h a b e a s  a t tack ,  t h e  C o u r t  i n d i c a t e d  t h a t  i t  

would n o t  u s e  a " p l a i n  error"  s t a n d a r d  of r e v i e w  b e c a u s e  t h e  

p r o c e e d i n g s  were p u r s u a n t  t o  co l l a t e ra l  a t tack .  The C o u r t ' n o t e d  

t h a t  t h e r e  was a h i g h e r  h u r d l e  to  overcome i n  p r o c e e d i n g s  of t h i s  

n a t u r e  t h e n  what  would be  r e q u i r e d  p u r s u a n t  t o  a d i r e c t  appeal 

when t h e  d e f e n s e  c o u n s e l  had n o t  i n t e r p o s e d  o b j e c t i o n s .  T h a t  

s t a n d a r d  was whe the r  t h e  a l l e g e d  e r rors  so i n f e c t e d  t h e  e n t i r e  

a 

T h i s  q u o t a t i o n  r e f e r s  b o t h  t o  t h e  p r o s e c u t o r ' s  t e s t i m o n y  
and to  t h e  comments made by t h e  p r o s e c u t o r  d u r i n g  c l o s i n g  
a rgumen t  b e c a u s e  t h e  d i s s e n t  d i s c u s s e d  t h e  p r o s e c u t o r ' s  remarks 
when h e  c ros s -examined  h i m s e l f .  Id. a t  809-810. e 
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trial that the resulting conviction violates due process. 

a Strickland, supra. This standard was reiterated in Kimmelmann v. 

Morrison, U . S .  , 106 S.Ct. 2574, 91 L.Ed.2d 305 (1986) , 
where Justice O'Connor explained that the prejudice that has to 

be demonstrated such that there would be a reasonable probability 

that but for counsel's unprofessional errors, the result of the 

proceeding would have been different. - Id. S.Ct. at 2583. 

Strickland, 104 S.Ct. at 1068. Justice O'Connor also noted that 

the defendant bears the burden of proving counsel's defective 

representation. The reviewing court must consider the totality 

of the circumstances. Kimmelmann explained that it would be 

unlikely that a defense attorney would deliberately forego an 

objection in hopes of obtaining collateral relief since the 

burden is much higher pursuant to the latter proceeding then it 

0 would be pursuant to the former. Moreover, pursuant to 

Strickland, appellant must affirmatively prove such prejudice. 

- Id. 104 S.Ct. at 2067. Obviously, "prejudice" entails much much 

more than the mere failure to object as appellant argues. 

Applying the correct standards, there is no question that these 

issues have already been litigated and decided against 

appellant. Ergo, if these issues fail pursuant to a direct 

appeal, it follows that appellant could never prevail with these 

same issues pursuant to a collateral attack.8 

Other capital defendants have attempted to relitigate issues 

This court has adopted the standards promulgated in 
Strickland, supra. Jackson v. State, 452 So.2d 533 (Fla. 1984). 
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rejected on rect appeal w thout success. Burr v. State, 18 

a So.2d 903. 905 (Fla. 1987) (objection to inflammatory, improper 

argument of the prosecutor); Middleton v. State, 465 So.2d 1218, 

1228 (Fla. 1985) (objection to comments of the prosecutor and 

trial court); Groover v. State, 489 So.2d 15 (Fla. 1986) 

(objection to improper prosecutorial statements at trial) ; 

Francois v. State, 470 So.2d 687, 689 (Fla. 1985) (objection to 

improper comment inflammatory arguments of the prosecutor). This 

court explained quite clearly in Johnson v. Wainwriqht, supra at 

213 that, "Matters settled by the appeal are not proper grounds 

for collateral challenge." The fact that this ground is raised 

under the guise of ineffectiveness does not preclude this court 

from applying the law of the case and from applying the very high 

standard required for collateral proceedings. Hence, claims 

previously raised on direct appeal will not be heard in a 

proceeding of this nature, even though it is raised under the 

guise of ineffective counsel. Sireci v. State, 469 So.2d 119, 

120 (Fla. 1985). 

2. Merits. 

Although appellee's argument primarily considers the latter 

procedural issues, out of an abundance of caution, appellee will 

address the comments. The first comments deal with the 

prosecutor's argument referring to appellant's constitutional 

right to trial. Although appellee does not condone such comment, 

appellee does note that the prosecutor did temper these remarks a 

great deal by noting that the appellant did have the right to 

exercise those rights (T 716-717, 729, 734). In any event, a 
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similar comment was held not to vitiate a penalty proceeding. e 
Brooks V. Kemp, 762 F.2d 1383, 1396 (11th Cir. 19851, where the 

prosecutor indicated that the victim had no battery of lawyers, 

preemptory challenges, or a courtroom. 

Appellant, once again, complains about the reference to the 

victims' families. Again, such comments do not constitute 

reversible error under these circumstances. Brooks at 1395; 

Jones v. Wainwriqht, 473 So.2d 1244 (Fla. 1985). 

Appellant cites Booth v. Maryland, - U . S .  -, 107 S.Ct. 

2529, - L.Ed.2d - (1987), in support. Booth, is 

distinguishable; it dealt with a specific statute in jury 

instruction which required the jury to focus in on the impact to 

the family. No such instruction existed in the case at bar. In 

any event, a trial lawyer in 1980 certainly had no duty to 

anticipate this 1987 decision. Cook, supra. 

0 

Appellant highlights the comment that the execution would 

serve as an example to a person on "main street." Such a general 

deterence argument is permissible. It would have no substantial 

effect on the outcome of the proceedings. Davis v. Kemp, F.2d 

1522, 1538 (11th Cir. 1987). Appellant notes that the prosecutor 

argued the potential of him being released on parole and 

committing the same type of crime. In Brooks, supra, the 

prosecutor argued that the defendant might kill a prison guard. 

- Id. at 1396. Again, such an argument does not constitute rever- 

- 45 - 



9 sible error. 

Appellant takes umbrage with prosecutorial remarks referring 

to matters allegedly outside the record, i.e., how long the 

victims were in the trunk, if the victims pleaded for their 

lives, and the fact that the jury may not have heard everything 

that took place.1° In Davis, the prosecutor indicated: "We 

can't imagine what happened to her. No one in his wildest dreams 

can imagine what she went through." - Id. at 1528. Again, such a 

comment did not call for a new trial. - See also Pope v. 

Wainwriqht, 496 So.2d 798, 802 (Fla. 1986) , where the prosecutor 
told the jury that the defendant voiced a preference to be 

sentenced to death, but where such statement was outside of the 

record, and such a comment was not held to be fundamental error; 

Johnson, supra [463 So.2d 2071 , where the prosecutor argued 

matters outside of the record and where such argument was held 

not to constitute reversible error. Bertollotti v. State, 476 

So.2d 130, 133 (Fla. 1985) (prosecutorial comments during the 

penalty phase regarding the defendant's right to remain silent, 

"golden rule" argument, and ''send the community a message" held 

a 

9Teffeteller v. State, 439 So.2d 840 (Fla. 1983), can be 
distinguished because the prosecutor indicated the defendant 
would be released on parole and kill the state witnesses. In any 
event, this court has considered the totality of the 
circumstances surrounding these comments on direct appeal. 

l0The defense attorney testified at the evidentiary hearing 
that the psychological evaluation was not conducted because it 
would have "opened up the door" for more grisly facts. 
Furthermore, the attorney was aware of one or more facts known to 
him that did not appear in appellant's confession (R 168, 176). a 
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to be harmless error). 

Appellant once again attacks the prosecutor ' s references to 
religion in his closing argument. Specifically, appellant 

comments: "Beyond that, such religious arguments are improper, 

for as in this case the jurors' duty became 'sacred' because 

Jesus told them 'render unto Caesar"' (IB 64). First of all, it 

should be noted that the defense attorney used the same religious 

arguments to his advantage (T 671). As the trial court noted in 

its order denying post-conviction relief, a large portion of the 

failure to object to these comments could also be attributed to 

strategy (R 1214) . Furthermore, appellant's religious analysis 

is flawed. The comment "render unto Caesar" does not equate 

secular duties with religion; rather, this biblical comment 

distinguishes one's secular duties from one's religious 

beliefs. It should also be noted that the prosecutor indicated 

that the death penalty was advocated by a minority of religious 

leaders (T 727). 

0 

Appellant maintains that the comment: 'I.. .it's brought up 

before the advisory boards on a number of times that it's 

reviewed" violates the holding in Caldwell v. Mississippi, 472 

U . S .  320 (1985) (IB 62). A violation of Caldwell occurs when the 

prosecutor repeatedly and dramatically downplays the jury's role 

in the sentencing procedure. This isolated comment can in no way 

be construed in such a manner. More importantly, the comment is 

not a Caldwell violation because it refers to a parole board and 

thus does not diminish the jury's role by misleading them to 

believe that their role is insignificant. Harich v. Wainwriqht, 
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Case N o .  86-3167, pp. 15-22 ( 1 1 t h  C i r .  Apr i l  2 1 ,  1 9 8 8 ) .  

Moreover ,  i t  c a n n o t  b e  deemed i n e f f e c t i v e  c o u n s e l  t o  ' f a i l  t o  

a n t i c i p a t e  Caldwel l .  C o o k ,  s u p r a .  I n  a d d i t i o n ,  t h i s  c o u r t  h a s  

r e p e a t e d l y  h e l d  t h a t  Caldwell  is n o t  a f u n d a m e n t a l  c h a n g e  i n  t h e  

law and c a n  be (and  was) waived  on  d i r e c t  appeal. S t a t e  v .  

S i r ec i ,  502 So.2d 1221 ,  1223-1224 ( F l a .  1 9 8 7 ) ;  Ca rd  v .  Duqqer ,  

512 So .2d  8 2 9 ,  831 (Fla .  1 9 8 7 ) ;  Cope land  v .  W a i n w r i q h t ,  505 So .2d  

425 ,  427-428 (F la .  1 9 8 7 ) ;  A l d r i c h  v .  S t a t e ,  503  So.2d 1257 ,  1259 

(Fla .  1 9 8 7 ) ;  D e m p s  v .  S t a t e ,  515 So.2d 1 9 6 ,  197 ( F l a .  1 9 8 7 ) .  

3. ALLEGED ERRORS AT THE SENTENCING PHASE 

For some r e a s o n ,  a p p e l l a n t  a d a m a n t l y  c o m p l a i n s  t h a t  h i s  

t r i a l  c o u n s e l  i n fo rmed  t h e  j u r y  t h a t  h e  was aged  17  i n s t e a d  o f  

18. A p p e l l a n t  seems t o  a r g u e  t h a t  t h i s  was a d e l i b e r a t e  

m i s c a l c u l a t i o n  by t h e  t r i a l  a t t o r n e y .  Such  s p e c u l a t i o n  is 

l u d i c r o u s .  I n  any  e v e n t ,  s u c h  a n  error o n  t h e  p a r t  o f  d e f e n s e  

c o u n s e l  c a n  h a r d l y  be r e g a r d e d  as awesome. Moreover ,  t h i s  

a rgumen t  t o t a l l y  lacks merit b e c a u s e  t h e  t r i a l  c o u r t  d i d ,  i n d e e d ,  

0 

f i n d  a p p e l l a n t ' s  a g e  o f  18 as somewhat o f  a m i t i g a t i n g  f a c t o r  (T  

25-26) .  O b v i o u s l y ,  t h e r e  is no  p r e j u d i c e  unde r  t h e  S t r i c k l a n d  

s t a n d a r d .  I f  a n y t h i n g ,  s u c h  a n  error  would b e n e f i t  a p p e l l a n t .  

A p p e l l a n t  a lso h i g h l i g h t s  t h e  f a c t  t h a t  d e f e n s e  c o u n s e l  u s e d  

a p p e l l a n t ' s  a l i a s  o f  E a r l  S m i t h .  A t  t h e  e v i d e n t i a r y  h e a r i n g ,  

d e f e n s e  c o u n s e l  t e s t i f i e d  t h a t  h i s  c l i e n t  t o l d  him t h a t  h i s  name 

was E a r l  S m i t h  ( R  1 1 6 ) .  The d e f e n s e  a t t o r n e y  a lso n o t e d  t h a t  

a l t h o u g h  t h e  p r o s e c u t o r  c ros s -examined  h i s  c l i e n t  and  found o u t  

t h a t  a p p e l l a n t ' s  r ea l  name was Theodore  Basset t ,  m i n u t e s  b e f o r e  

d u r i n g  d i rec t  e x a m i n a t i o n ,  a p p e l l a n t  r e p l i e d  t h a t  h i s  name was 
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Earl Smith (R 118, T 701). Even the defense counsel who 

represented appellant at the evidentiary hearing used the name 

"Earl Smith" when he asked a question (R 853). Appellant should 

not benefit from trial counsel's "error" when he is the primary 

person who has caused such error. In any event, such an error 

0 

certainly cannot be deemed to have a probable effect upon the 

outcome of the proceedings under Strickland, supra. 

Although appellant does not challenge the strategy to 

demonstrate that appellant was substantially dominated by Cox, 

appellant maintains that his counsel improperly prepared such a 

defense because the trial counsel relied on appellant's 

confession. The confession was the only version of events 

submitted to the judge and jury and to this court. Indeed, this 

court, when it recited the facts in the direct appeal opinion, 

essentially used those facts from the confession. Bassett, 

supra. 
0 

Appellant complained that his trial counsel should have 

somehow demonstrated that the co-defendant was exactly eleven 

years older than the appellant. Yet, in the appellant's 

confession, it was divulged to the jury that the co-defendant was 

a Vietnam veteran who had combat experience (T 446). Obviously, 

a Vietnam veteran would certainly be older than appellant, 

because appellant was only aged 18 at the time of the murders 

which occurred in August of 1978 (T 3). Hence, such evidence 

would only be cumulative and not constitute harmful error. Witt 

v. State, 465 So.2d 510, 512-513 (Fla. 1985), holding that an 

attorney was not ineffective for failing to adduce additional 

- 49 - 



psychiatric evidence. 

Next, appellant maintains that Connie Christy should have 

testified that appellant was afraid of the co-defendant. This a 
information was gleaned from a statement made by Connie Christy 

to Agent Darnell. When and under what conditions appellant was 

afraid of the co-defendant was not explained at the evidentiary 

hearing. In any event, according to appellant's confession, it 

was appellant who initially met the victims and brought them to 

meet the co-defendant. According to both the co-defendant and 

appellant (by implication), it was appellant who initially 

produced and brandished the gun to rob the victims (T 447, 452; R 

791, 793, 795, 808). Furthermore, there is absolutely nothing in 

any of appellant's statements to indicate he was under duress or 

in fear of reprisal from the co-defendant. 

In any event, the jury was informed through appellant's 

confession that it was the co-defendant's idea to kill the 
0 

perpetrators (T 453). The jury noted that tears welled up in 

appellant's eyes during his confession (T 522). The confession 

also divulged that the co-defendant was the actual killer (T 528, 

533-534). The confession also noted that appellant's 

participation in the beating of the victims before their murders 

was only half-hearted (T 530). Not only would the jury have to 

accept this confession as the truth because it was the only 

account of the crime presented to them, this confession was 

corroborated by the fact that the policemen found a belt, a piece 

of a garden hose, and silver tape (T 565). The latter real 

evidence corroborated appellant's account. 
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A p p e l l a n t  a r g u e s  t h a t  h i s  c o u n s e l  d i d  n o t  r e q u e s t  a s p e c i f i c  

m i t i g a t i n g  i n s t r u c t i o n  t h a t  t h e  j u r y  c o u l d  c o n s i d e r  t h e  co- 

d e f e n d a n t ' s  l i f e  s e n t e n c e  a m i t i g a t i n g  f a c t o r .  A p p e l l a n t  e v e n  

c l a i m e d :  " ... and h i m s e l f  ( t h e  d e f e n s e  a t t o r n e y )  a r g u i n g  t o  t h e  

j u r y  t h a t  it s h o u l d  c o n s i d e r  i t s e l f  l i m i t e d  to  t h e  l i s t "  ( I B  

7 2 ) .  A p p e l l a n t  p r o v i d e s  no  r e c o r d  c i te .  Such  a c o n c l u s i o n  is  

b e l i e d  by t h e  r e c o r d  as n o t e d  by t h e  f o l l o w i n g  q u o t e s :  

N o w ,  i t ' s  p r e t t y  o b v i o u s  t h a t  
when t h e  p r o s e c u t o r  says t h a t  t h e r e  
are n o t  any  m i t i g a t i n g  c i r c u m s t a n c e s  
i n  t h i s  case i t ' s  t o t a l l y  u n t r u e .  
T h e r e  are  s e v e r a l ,  and I w i l l  p o i n t  
them o u t  t o  you.  (T 746)  

The e v i d e n c e  is t h a t  J o h n  Cox 
was t h e  prime m o t i v a t o r  and  t h e  
t r i g g e r  man i n  t h i s  case. ... J o h n  
Cox w i l l  l i v e .  Why w i l l  J o h n  Cox 
l i v e ?  B e c a u s e  h e  c h o s e  t o  g i v e  up  a 
b a s i c  c o n s t i t u t i o n a l  r i g h t  which  you 
have  and which I have  and e v e r y b o d y  
i n  t h i s  C o u r t  h a s ,  t h a t  is t o  s a y ,  a 
r i g h t  t o  a t r i a l  by a j u r y  o f  y o u r  
peers. (T  7 5 1 ) .  

Where is t h e  d e t e r e n t  e f f e c t  i f  
t h e  man who a c t u a l l y  p u l l e d  t h e  
t r i g g e r  l i v e s  and is i n  p r i s o n ?  (T  
7 5 1 ) .  

S t i l l  d i s c u s s i n g  t h e  t w o  perpetrators '  p a r t i c i p a t i o n ,  t h e  d e f e n s e  

c o u n s e l  a rgued :  "But t h i s  man s h o u l d  n o t  d i e  and J o h n  Cox 

l i v e .  T h a t  would have  a b s o l u t e l y  no  d e t e r e n t  e f f e c t . . .  I t  is 

a n o t h e r  agg r a v a t i n g - - I  mean m i  t i q a t i n q  c i r c u m s t a n c e - - I  ' m s o r r y - -  

t h a t  t h e  d e f e n d a n t  a c t e d  unde r  e x t r e m e  d u r e s s ' '  (T  751)  ( e m p h a s i s  

s u p p l i e d ) .  Then t h e  d e f e n s e  c o u n s e l  i n d i c a t e d  t h a t  he  had  

d i s c u s s e d  t h r e e  m i t i g a t i n g  f a c t o r s  w i t h  t h e  j u r y  (T 7 5 3 ) .  

F i n a l l y ,  h e  r e i t e r a t e d  t h a t  t h e  t r i g g e r  man would b e  s e n t e n c e d  t o  

impr i sonmen t  and would l i v e  w h i l e  ( h e  i m p l i e d )  h i s  c l i e n t  would 

9 
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not (T 757). 

In the next claim, appellant claims that the prosecutor 

urged that the death penalty be imposed even though the appellant 

was only an "aider and abettor." Appellant also claims that this 

theory was not counteracted effectively by the defense counsel. 

a 

First, as noted above, only appellant's version of the 

events was known to the jury and only that version provided the 

details of this double homicide (T 511-538). Appellant maintains 

that the prosecutor's argument violated the principles of Enmund 

v. Forida,458 U.S. 782, 102 S.Ct. 3368, 73 L.Ed.2d 1140 (1982). 

Yet, as explained in State v. White, 470 So.2d 1377 (Fla. 1985), 

Enmund was only a "wheel man." In White, the defendant was one 

of three armed burglars. The occupants' hands were tied and 

forced to lie down. Since one of the victims saw a co-defendant, 

the co-defendant decided to kill the victims. White protested 

the killing. Nevertheless, Enmund did not apply to White, 

because White was a major participant in capturing, guarding and 

intimidating the victims. White was at the scene. 

Notwithstanding that White verbally opposed the shootings, he did 

nothing to disassociate himself from either the murders or the 

robbery. Given appellant's confession, he is in the same posture 

as Mr. White, only much more culpable. - See -' also James v. 

Wainwriqht, 484 So.2d 1235 (Fla. 1986), rejecting an Enmund 

claim. Moreover, when one considers Tison v. Arizona, - U . S .  

107 S.Ct. 1676, 95 L.Ed.2d 127 (1987) , it is abundantly 

clear that appellant's participation was more than sufficient to 

qualify him for a death sentence, notwithstanding that the jury 
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was in fo rmed  t h r o u g h  h i s  c o n f e s s i o n  t h a t  t h e  c o - d e n f e n d a n t  was 

t h e  o n e  who a c t u a l l y  p l a c e d  t h e  h o s e  f rom t h e  e x h a u s t  pipe i n t o  

t h e  c l o s e d  t r u n k  and  s e a l e d  t h e  t r u n k .  
0 

I t  must  b e  remembered t h a t  t h e  t r i a l  i t s e l f  e s t a b l i s h e d  

t h r e e  a g g r a v a t i n g  f a c t o r s .  Basset t  a t  808 .  A s  t h e  t r i a l  c o u r t  

c o r r e c t l y  n o t e d  t h e  c o n f e s s i o n  i t s e l f  e s t a b l i s h e d  t h r e e  

a g g r a v a t i n g  f a c t o r s  ( R  1 2 1 3 ) .  A s  w i l l  be  d i s c u s s e d  s h o r t l y ,  t h e  

f a c t  t h a t  t h i s  crime e n t a i l e d  a d o u b l e  h o m i c i d e  e s t a b l i s h e s  a 

f o u r t h  a g g r a v a t i n g  f a c t o r .  S 9 2 1 . 1 4 1 ( 5 )  ( b ) ,  F la .  S t a t .  ( 1 9 7 9 ) .  

The  boys  were robbed  and subdued  i n  t h e  car w i t h  t h e i r  h a n d s  

t i e d  w i t h  b e l t s  (T  521-522, 5 2 9 ) .  A f t e r  t h e y  were r o b b e d ,  t h e y  

were f o r c e d  t o  w a l k  t h r o u g h  a swamp and were f o r c e d  t o  th row 

t h e i r  s h o e s  away b e c a u s e  Cox e x p l a i n e d :  " W e l l ,  t h e y ' r e  n o t  g o i n g  

t o  need  them anyway." (T  5 2 8 ) .  One of t h e  boys  was b e a t e n  w i t h  a 

b r a n c h  both  by Cox and a p p e l l a n t .  Then Cox s t r u c k  o n e  o f  t h e  

boys  w i t h  t h e  r e v o l v e r ;  as a r e s u l t  t h e  t r i g g e r  b e n t .  A p p e l l a n t  

g u a r d e d  t h e  c a p t i v e s  w h i l e  Cox r e t r i e v e d  t h e  car.  A f t e r  d r i v i n g  

w i t h  t h e  two v i c t i m s  i n  t h e  back  sea t ,  t h e  car was s t o p p e d  so 

0 

t h a t  b o t h  Cox and  a p p e l l a n t  c o u l d  p u t  t h e  boys  i n  t h e  t r u n k  (T 

530-531) .  Then t h e y  d r o v e  t o  t h e  v i c t i m s '  motel; s to le  some more 

p r o p e r t y  and l a t e r  removed o n e  o f  t h e  boys  from t h e  t r u n k  

temporarily t o  have  him s i g n  o v e r  t r a v e l e r ' s  c h e c k s  (T 5 3 2 ) .  

A f t e r  b o t h  v i c t i m s  were p l a c e d  i n  t h e  t r u n k ,  Cox taped t h e  t r u n k  

and p u t  a piece o f  h o s e  f rom t h e  e x h a u s t  pipe i n t o  t h e  t r u n k .  

When o n e  o f  t h e  v i c t i m ' s  t r i e d  t o  push  t h e  h o s e  o u t ,  Cox s t u c k  a 

k n i f e  i n t o  t h e  v i c t i m  t h r o u g h  t h e  t r u n k  s l i t  (T  533-534) .  

A p p e l l a n t ' s  p a r t i c i p a t i o n  was s u b s t a n t i a l .  T h e r e  is no  d o u b t  
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that any comments by the prosecutor would pale in comparison with 

the grizzly facts. 
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C. T€U MITIGATION EVIDENCE PRESENTED AT THE EVIDENTIARY HEARING 
WAS HIGHLY DAMAGING AND WOULD CERTAINLY HAVE NOT CHANGED THE 
OUTCOME OF THE PENALTY PHASE. a - 

A p p e l l a n t  m a i n t a i n s  t h a t  t h e  e v i d e n c e  p r e s e n t e d  o f  h i s  

background e m a n a t i n g  f rom f a m i l y  members and s c h o o l  p e r s o n n e l ,  

would h a v e  changed  t h e  outcome o f  t h e  p e n a l t y  p h a s e .  T o  p u t  t h i s  

i s s u e  i n  i ts  proper p e r s p e c t i v e ,  appel lee  w i l l  f i r s t  s e t  f o r t h  

t h i s  e v i d e n c e  so t h a t  t h i s  c o u r t  may r e v i e w  it i n  i t s  t o t a l i t y  

b e f o r e  c i t i n g  appropriate case law. 

1. A p p e l l a n t ' s  c h i l d h o o d  backqround .  

A p p e l l a n t ' s  mother  d i d  t e s t i f y  t h a t  she s u f f e r e d  p h y s i c a l  

a b u s e  by h e r  f i r s t  husband ,  M r .  Bassett .  A p p e l l a n t  was a w i t n e s s  

t o  t h i s  a b u s e  ( R  413). B e c a u s e  a p p e l l a n t  saw and was u p s e t  by 

t h e  a b u s e  t o  h i s  mother, t h i s  f a c t o r  is r e l e v a n t .  Y e t ,  h i s  

mo the r  a l so  i n d i c a t e d  t h a t  a p p e l l a n t  was c o n c e i v e d  b e c a u s e  s h e  

was r a p e d .  Mr. Basse t t  a l so  t o r m e n t e d  t h e  mothe r  by i n d i c a t i n g  

t h a t  h e  c o u l d  s u f f o c a t e  t h e  two-month o l d  a p p e l l a n t  ( R  411-412, 
0 

413). The l a t t e r  t w o  areas  o f  t e s t i m o n y  are c o m p l e t e l y  

i r r e l e v a n t  and have  n o t h i n g  t o  d o  w i t h  t h e  a p p e l l a n t ' s  

c h a r a c t e r .  S 9 2 1 . 1 4 1 ( 1 ) .  A p p e l l a n t  i n t r o d u c e d  o t h e r  i r r e l e v a n t  

e v i d e n c e .  The mother  t e s t i f i e d  t h a t  M r .  Basse t t  would take a 

good p o r t i o n  o f  h e r  p a y  check  and t h a t  t h e r e  would n o t  b e  enough 

money for food .  However, t h e  mothe r  t e s t i f i e d  t h a t  it was s h e  

who g a v e  up e a t i n g  and n o t  t h e  c h i l d r e n  ( R  4 1 5 ) .  A p p e l l a n t  

f o r g e t s  t h a t  t h e  i s s u e  a t  hand is n o t  t h e  s u f f e r i n g  o f  t h e  

m o t h e r ,  u n l e s s  i t  e f fec ts  or re la tes  t o  t h e  c h i l d .  A p p e l l a n t  h a s  

f a i l e d  completely t o  show any  n e x u s  be tween  a l l  o f  t h i s  t e s t i m o n y  

and t h e  c h a r a c t e r  o f  t h e  c h i l d  w i t h  t h e  e x c e p t i o n  o f  t h e  
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appellant witnessing the abuse of the mother by Mr. Bassett, 

0 because the child had a negative reaction. Significantly 

however, no one ever testified that there was any physical abuse 

of the child other than seeing Mr. Bassett strike his mother. 

Moreover, it must be remembered that even this testimony is 

tenuous because it took place in appellant's early childhood. 

The situation improved for appellant. The mother testified 

that she married Leon Sherris, who was a good provider. He was 

not nearly as bad as Mr. Bassett (R 420-421). Indeed, appellant 

thought "a lot" of Leon Sherris according to his mother (R 

421). Appellant's sister, Tammy, confirmed that all the children 

"got along" with Leon Sherris. She explained that he "treated us 

like we were his own" (R 317). Indeed, she testified that 

appellant spent a lot of time with Mr. Sherris (R 317). She even 

described the children's life as "cheerful" (R 319). 0 
2. Relationship with the qrandparents. 

Tammy testified that her brother (appellant) spent a lot of 

time with his grandparents because he "got to do what he wanted 

to do" (R 319-320). Appellant even thought of his grandparents 

as parents, according to Tammy (R 320). Appellant's mother 

testified that the grandfather was a significant male figure to 

appellant (R 421). Appellant was very attached to his 

grandfather: the two would often fish and hunt together (R 

429). The grandfather would buy appellant gifts and, according 

to appellant's mother, he would buy anything that appellant 

wanted (R 429-430). Even after appellant withdrew from Mount St. 

John's School, he stayed with his grandparents quite a bit of the 0 
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time (R 433). Even the school records indicate that appellant 

preferred to stay at his grandparents because there was no 

supervision (R 1122). The record indicates that far from being 

deprived of a male role figure, appellant had the advantage not 

only of his grandfather who would, in effect, spoil him, but a l so  

had a good relationship with his mother's second husband, Mr. 

Sherris. Again it should be emphasized that the problems with 

the first husband occurred very early in appellant's life. His 

situation was improving. 

3. Problems in school. 

Despite the lack of a severely deprived or unhappy 

childhood, the evidentiary hearing revealed that appellant had 

many problems in school. He was referred to Mount St. John's 

School (a specialized treatment school for children who had 

emotional problems) from public school. He was described as an 

aggressive, destructive and uncooperative child who constantly 

needed supervision; he projected the responsibilities for his 

failures onto others (R 229-230). He was disobediant to teachers 

and often came home from school as late as 8 or 9 p.m. (R 230- 

231). In April of 1970, it was reported that he was involved 

with the Apaches Motorcycle Gang (R 231, 312). He was involved 

in several fights (R 233). David Merry, the social worker from 

Mount St. John's, testified that appellant would provoke other 

schoolsmates (R 307-308). 

a 

School records reveal that in the seventh grade, appellant 

was described as manipulative or a "con" (R 1078). He would cut 

class and smoke on school grounds (R 1081). He skipped 
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detentions, talked disrespectfully to teachers and was truant 61 

out of 123 school days (R 1084). Other fighting incidents were 

reported (R 1082). In one fight, appellant even punched a 
a 

student in the mouth and the resulting injury required stitches 

(R 1083). There were reports of appellant's running away in 1974 

and 1975 (R 1101). A Mount St. John's report indicated that 

appellant would "show how brave he is in delinquent acts; he acts 

'crazy' according to one peer'' (R 1109). 

4. Appellant's relative psycholoqical status and 
rehabilitative efforts. 

Every effort was made to address appellant's school 

problems. Not only did he receive counseling and treatment at 

Mount St. John's, but he also received counseling from neighbors 

(R 424). Father McDonald, of Mount St. John's, explained that 

the school was a residential treatment for pre-teens. This 

school, however, was not for delinquents. Moreover, appellant, 

even among these students, did not stand out as a serious problem 

0 

(R 223). There were other children in the school with far more 

difficult situations vis-a-vis their background; appellant was 

certainly not the worst (R 258). Dr. Bank testified that 

appellant was not psychotic (R 248). He knew the difference 

between right and wrong (R 287). He was anti-social, but not 

sociopathic; he did not enjoy "beating" the law because he "gets 

caught'' (R 251). Appellant's personality was very typical of one 

who came from a home without an adequate male model (R 253). 

Although appellee disputes this conclusion in light of the 

testimony about appellant's grandfather and Mr. Sherris, this 

conclusion certainly cannot evoke much sympathy for appellant. a 
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Unfortunately, the number of young men who come from homes 

without an adequate male model figure (or any) is probably 

enormous. But when one considers that appellant's condition was 

not that serious relative to the other students in Mount St. 

John's, this factor is negligible. Appellee reiterates that 

Mount St. John's was not a school for the most serious delinquent 

cases. Moreover, there was testimony that the mother was 

supportive of appellant's placement in that school and very 

caring (R 309). Appellant's learning potential was average or 

even high average (R 1071, 1119, 1159). Dr. Bank testified that 

his tests confirmed that appellant's learning potential was 

around the normal range (R 246). This character sketch of 

appellant's background is relatively bland. Such testimony 

presented to a sentencing jury and judge would highlight the 

senselessness of the double homicide. 

5. Rehabilitative proqress. 

Appellant's mother's efforts and the staff at Mount St. 

John's initially were successful. David Merry indicated that 

appellant's condition improved (R 308). Reports also indicated 

that appellant made progress, and that his family situation 

improved (R 1075, 1109, 1121). Dr. Bank testified that as 

appellant stayed at the school, he improved in his relationships 

with the other boys and staff (R 252, 266). The doctor also 

noted that St. Johns had a good program and a good reputation. 

The school had helped every child to some degree. Normally, this 

type of school would have 30% to 40% success rate, but Dr. Bank 

believed that this school helped every child in the sense of 
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social relationships as well as academic achievements (R 256- 

257). 

Notwithstanding the efforts and success of the school, 

appellant convinced his mother to withdraw him from Mount St. 

Johns in January of 1973, against the advice of the school 

personnel (R 308-309). Appellant's mother testified that 

appellant behaved "allright" even after being withdrawn from the 

school, but he did stay with his grandparents (R 433). Then 

either at age 16 or 17, appellant left home in Connecticut for 

California (R 429, 434). The evidence of the support of 

appellant's family, the efforts of the Mount St. John's School, 

his progress and his independent decisions to leave Mount St. 

John's and then leave home for California are extremely damaging 

to appellant's contentions for two reasons. First of all, the 

jury would see that society has done all they could for appellant 

and that appellant even made progress in a specialized school; 

yet, appellant still inexplicably participates in a heinous, 

double homicide. Furthermore, such evidence would destroy 

appellant's other contention that he was substantially dominated 

by the co-defendant. The decisions to leave Mount St. John's and 

to leave home for California at an early age demonstrate 

appellant's independence, i .e., his independence from a 

supportive social structure and a caring mother. 

6. Criminal record divulqed. 

Such mitigating testimony would also have divulged other 

criminal behavior. Dr. Bank testified that there was a report of 

appellant being involved in theft (R 269). Indeed, the school 0 
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records indicate that  appellant committed auto thef t  ( R  1123, 

1128). Appellant's mother confirmed tha t  appellant s t o l e  two 

cars  while he was l i v i n g  a t  home ( R  437). The co-defendant 

indicated tha t  it was appel lant ' s  habit  t o  s t e a l  from people ( R  

811). I n  f ac t ,  appellant s t o l e  one of the firearms used i n  the 

present offenses ( R  812). Another r epor t i nd i ca ted tha t  

appel lan t ' s  after-care was revoked ( R  1132). T h i s  type of 

testimony obviously would not help appel lant ' s  cause. 

0 

7. Psycholoqical prof i le .  

Dr. Bank explained tha t  every s tory told by appellant had a 

theme of doom ( R  248). For example, appellant related a 

hypothetical story to  the doctor about two men who robbed a 

bank. The older one was able t o  escape, b u t  the younger one was 

electrocuted because he had k i l led  a g i r l  on a pr ior  occasion ( R  

249-250). Another story told by t h i s  young appellant was about a 

mother and son dy ing  of an overdose of LSD. The supplier a l so  

died from an overdose of t h i s  drug ( R  272). S t i l l  another s tory 

was about two men who burglarized an o i l  factory who wanted t o  

"get drunk" on the o i l .  They lowered the ropes in to  the o i l  

drum, b u t  one of the perpetrators f e l l  and o i l  sp i l led  a l l  over 

( R  274). I n  another s tory,  the child told about a wife waiting 

for her husband t o  come home, b u t  the husband died. Before he 

died,  however, he hired a k i l l e r  t o  murder a l l  of the children 

and wife because the husband d i d  not want anyone e l se  t o  have h i s  

wife ( R  275). 

0 

After these s t o r i e s  were divulged, the prosecutor read 

appel lant ' s  confession and presented it  t o  the doctor as  a a 
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h y p o t h e t i c a l  s i t u a t i o n  ( R  275-281) (T  517-548) . T h e  doctor 

c o n c l u d e d  t h a t  t h e  e v e n t s  of t h e  d o u b l e  h o m i c i d e  were s imilar  i n  

t h e  themes  o f  v i o l e n c e ,  b u t  t h a t  t h e  " h y p o t h e t i c a l "  s t o r y  was 

The d o c t o r  more d e t a i l e d  and showed more " p l a n f  u l n e s s .  

commented: " ... t h e  almost p e r f e c t i o n  o f  t h e  s e q u e n c e  is q u i t e  

s t r i k i n g . "  H e  also n o t e d  t h a t  t h i s  s t o r y  showed a h i g h e r  l e v e l  

o f  s o p h i s t i c a t i o n  and was much more i n t r i c a t e  t h a n  t h e  

h y p o t h e t i c a l  s t o r i e s  t h a t  t h e  d o c t o r  p r e v i o u s l y  r e l a t e d  ( R  281- 

2 8 4 ) .  I n d e e d ,  Doctor B a n k ' s  report c o n f i r m e d  t h a t  a p p e l l a n t  was 

e x c l u s i v e l y  p r e o c c u p i e d  w i t h  t h o u g h t s  o f  d e a t h ,  v i o l e n c e  and  

r e v e n g e  ( R  2 8 5 ) .  Doctor B a n k ' s  tests were p r o p h e t i c :  t h e s e  

t e s t s  i n d i c a t e d  t h a t  a p p e l l a n t  v i r t u a l l y  b e l i e v e d  he  was g o i n g  t o  

d i e  v i o l e n t l y ,  t h a t  h e  would l i v e  v i o l e n t l y ,  and  p e r h a p s  h e  c o u l d  

o n l y  l i v e  w i t h  h i m s e l f  if h e  were s e v e r e l y  p u n i s h e d .  L i f e  was 

h o p e l e s s ,  t h a t  o n e  l i v e d  for t h e  moment r e g a r d l e s s  of t h e  

c o n s e q u e n c e s  ( R  2 8 5 ) .  

0 

The d o c t o r  f u r t h e r  e x p l a i n e d  t h a t  a p p e l l a n t ,  a l t h o u g h  

p l i a b l e ,  r e p e a t e d l y  would m a k e  t h e  same m i s t a k e  i n  social  

s i t u a t i o n s .  I n  o t h e r  words, i f  g i v e n  s imi la r  c i r c u m s t a n c e s ,  

a p p e l l a n t  would r e a d i l y  pa r t i c ipa t e  i n  a n o t h e r  d o u b l e  h o m i c i d e .  

D r .  Bank n o t e d  t h a t  if a p p e l l a n t  was o f f e r e d  l o v e  h e  would take 

l o v e ,  and if o f f e r e d  a c h a n c e  to  b e  i n  a f i g h t  h e  would " g e t  i n  a 

f i g h t "  ( R  298)11. A p p e l l a n t  was o f f e r e d  murder  and he  t o o k  

murder--a d o u b l e  homic ide .  

"The f a c t s  i n d i c a t e d  t h a t  a p p e l l a n t  was o f f e r e d  l o v e  by h i s  
home and by Mount S t .  J o h n ' s ,  b u t  h e  i n d e p e n d e n t l y  r e j e c t e d  t h e  
o p p o r t u n i t i e s  by l e a v i n g  t h e  s c h o o l  and  home. 0 
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8 .  Given t h e  t o t a l i t y  o f  t h e  m i t i q a t i n q  e v i d e n c e  p r e s e n t e d ,  
s u c h  e v i d e n c e  would n o t  have  a f f e c t e d  t h e  outcome o f  t h e  p e n a l t y  
p h a s e .  

I n  E c h o l s  v .  S t a t e ,  484 So.2d 568 ,  575 (F la .  1985), t h i s  

a 
c o u r t  e x p l a i n e d :  

I t  s h o u l d  be r e c o g n i z e d  t h a t  
a g e  is s i m p l y  a f a c t ,  e v e r y  murde re r  
h a s  o n e ,  ... However, i f  i t  is t o  be 
a c c o r d e d  any s i g n i f i c a n t  w e i g h t ,  i t  
must  be l i n k e d  w i t h  some o t h e r  
c h a r a c t e r i s t i c s . . .  

L i k e w i s e ,  a p p e l l a n t ' s  background was s i m p l y  a f a c t  and e v e r y  

murde re r  h a s  one.  A l though  a p p e l l a n t  h a s  c e r t a i n l y  been  t h o r o u g h  

i n  d i v u l g i n g  a p p e l l a n t ' s  background,  t h e  h i s t o r y  o f  t h e  a p p e l l a n t  

o n l y  h i g h l i g h t s  t h e  s e n s e l e s s n e s s  o f  t h e s e  murde r s .  A p p e l l a n t  

was g i v e n  e v e r y  o p p o r t u n i t y  to  improve h i s  s t a t u s  i n  l i f e .  

Moreover ,  a p p e l l a n t ' s  c h i l d h o o d  c e r t a i n l y  is n o t  a t y p i c a l  or 

e g r e g i o u s .  The t o t a l  p i c t u r e  t h a t  h a s  been  p a i n t e d  i n  t h i s  

e v i d e n t i a r y  h e a r i n g  h a r d l y  p o r t r a y s  a p p e l l a n t  as a " s y m p a t h e t i c "  
e 

f i g u r e .  A p p e l l a n t  c h a r a c t e r i z e s  h i s  background as " h e a r t  

b r e a k i n g  ." Appellee a g r e e s  t h a t  t h i s  s t o r y  is h e a r t  b r e a k i n g ,  

b u t  n o t  i n  r e l a t i o n  t o  a p p e l l a n t ' s  background.  The rea l  t r a g e d y  

is t h a t  M r .  Basse t t  had no r ea l  s t a t u t o r y  or n o n - s t a t u t o r y  

m i t i g a t i n g  e x c u s e s  f o r  h i s  p a r t i c i p a t i o n  i n  t h i s  d o u b l e  homic ide ;  

he was g i v e n  e v e r y  o p p o r t u n i t y  to  improve h i s  l o t  which was n o t  

t h a t  bad t o  b e g i n  w i t h .  

I n e x p l i c a b l y ,  a p p e l l a n t  a n a l o g i z e s  h i s  p l i g h t  to  t h e  

d e f e n d a n t  i n  L i v i n q s t o n  v .  S t a t e ,  13 F.L.W. 187 (F la .  Mar. 10, 

1 9 8 8 ) .  L i v i n g s t o n  s u f f e r e d  s e v e r e  b e a t i n g s  ( u n l i k e  a p p e l l a n t )  by 

h i s  m o t h e r ' s  b o y f r i e n d  who took g r e a t  p l e a s u r e  i n  a b u s i n g  t h e  

c h i l d .  L i v i n g s t o n ' s  mother  n e g l e c t e d  h i m ,  u n l i k e  a p p e l l a n t ' s  a 
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mother . Livingston's intelligence was marginal, unlike 

appellant. No amount of rationalization or manipulating the 

facts can overcome the conclusion that this portrayal of 

appellant excacerbates an already atrocious homicide. If this 

appellant's background is considered mitigating, precious few, if 

any, capital defendants would ever be executed. 

a 

Appellant argues that the state's "door opening'' argument is 

implausible because the defense attorney was not aware of this 

"mitigating " information. This conclusion is not entirely 

supported by the record. First of all, the trial attorney 

testified that he talked at length with his client (R 995-996). 

He did have some discussion with his client before the penalty 

phase and was quite certain that he discussed aspects of 

appellant's childhood (R 188, 992). He did talk with appellant's 

a mother, but she did not give the attorney any relevant 

information (R 169). Therefore, the attorney testified that he 

chose not to go into the family history (R 167). In any event, 

it is obvious under Strickland, supra, that an error may be found 

to be non-prejudicial. Id. at 2068. 
Appellant argues that damaging information elicited from 

this "mitigating" evidence could not be used in aggravation. For 

every piece of non-statutory mitigating evidence presented, the 

state is absolutely entitled to rebut it. For every action, 

there is a reaction. Appellant's argument seeks to undermine the 

basic adversarial function of this system. This court in State 

v. Bolender, 503 So.2d 1247, 1250 (Fla. 1987), recognized that 

such testimony could be undermined through the state's ability to a 
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cross-examine. If the state is allowed to cross-examine to 

elicit damaging rebuttal testimony, obviously, the state would be 

able to emphasize this testimony to the jury. 

This court on many occasions has rejected a defendant's 

collateral attack on the basis of presenting new non-statutory 

mitigating evidence where such evidence would be unhelpful or 

actually hurt the appellant's case. Quince, supra; McCrae v. 

State, 510 So.2d 874 (Fla. 1987); Stewart v. State, 481 So.2d 

1210 (Fla. 1985); Blanco v. Wainwriqht, 507 So.2d 1377, 1382-3 

(Fla. 1987); Dauqherty v. State, 505 So.2d 1323 (Fla. 1987); 

Harich v. State, 484 So.2d 1239 (Fla. 1986); Liqhtbourne v. 

State, 471 So.2d 27 (Fla. 1985). The Eleventh Circuit has 

reached the same conclusion. Elledqe v. Duqqer, 823 F.2d 1439, 

1445-1448 (11th Cir. 1987) . 
Federal cases have come to the same conclusion. In Burqer 

v. Kemp, U.S. , 107 S.Ct. 31, 97 L.Ed.2d 638 (1987), the 

defendant presented evidence in a collateral proceeding which 

0 

demonstrated he suffered an exceptionally unhappy and unstable 

childhood. These facts included divorces, beatings by the 

mother, substance abuse by the stepfather, and the fact that the 

stepfather introduced the defendant to marijuana. The Supreme 

Court noted that the testimony was rebutted by prior thefts and 

would reveal violence, which would be at odds with the strategy 

of showing substantial domination by the co-defendant. It is 

abundantly clear from this record as argued above, that much of 

this evidence would be at odds with showing that the co-defendant 

See also Funchess v. substantially dominated appellant. - - f  a 
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W a i n w r i q h t ,  772 F.2d 6 8 3 ,  689-690 ( 1 1 t h  C i r .  1 9 8 5 ) ;  F r a n c o i s  v .  

Wainwr iqh t ,  763 F.2d 1188 ( 1 1 t h  C i r .  1 9 8 5 ) ;  H a r i c h  v .  W a i w n r i q h t ,  

s u p r a .  

Dur ing  c l o s i n g  a rgumen t ,  a p p e l l a n t ' s  c o l l a t e r a l  c o u n s e l  

a r g u e d  t h a t  h i s  c l i e n t ' s  background  was g e n e r a l l y  e x t r e m e l y  

c h a o t i c ,  s p l i n t e r e d  and e m o t i o n a l l y  a b u s i v e .  The t r i a l  c o u r t  

a s k e d  " D i d n ' t  it c u t  b o t h  ways?" The  c o u r t  n o t e d  t h a t  t h e r e  were 

h i n t s  o f  v i o l e n c e  and doom ( R  404-405) .  Col la te ra l  c o u n s e l  

r e sponded :  "I a g r e e  w i t h  t h a t "  ( R  5 0 5 ) .  

D, ARGUMENT PERTAINING TO WEETHER THE CO-DEFENDANT'S BACKGROUND 
EVIDENCE WAS RELEVANT. 

To be  s u r e ,  i t  is r e v e r s i b l e  error n o t  t o  l e t  a c a p i t a l  

d e f e n d a n t  adduce  e v i d e n c e  t h a t  t h e  c o - d e f e n d a n t  p l e d  g u i l t y  t o  a 

lesser o f f e n s e .  Messer v .  S t a t e ,  330 So.2d 137 ( F l a .  1 9 7 6 ) .  O f  

c o u r s e ,  t h e  j u r y  i n  t h i s  case was w e l l  aware t h a t  t h e  co- 

d e f e n d a n t ,  M r .  Cox, d i d  p l e a d  and  r e c e i v e  a l i f e  s e n t e n c e  f o r  
a 

f i r s t - d e g r e e  murde r .  I t  is a l so  t r u e  t h a t  some h e a r s a y  t e s t i m o n y  

may be  a d m i s s i b l e  unde r  s e c t i o n  9 2 1 . 1 4 1 ( 1 ) .  Y e t ,  s u c h  a r u l e  is  

n o t  a b s o l u t e .  I n  Card  v .  S t a t e ,  497 So.2d 1169,  1176 (F la .  

1 9 8 6 ) ,  t h e  d e f e n s e  s o u g h t  t o  show t h a t  t h e  t r i a l  c o u n s e l  was 

i n e f f e c t i v e  b e c a u s e  h e  d i d  n o t  d e m o n s t r a t e  t h r o u g h  h e a r s a y  t h a t  

people ( o t h e r  t h a n  t h e  d e f e n d a n t )  p l a n n e d  t o  d o  t h e  r o b b e r y  which  

r e s u l t e d  i n  t h e  homic ide .  T h i s  c o u r t  r e f u s e d  t o  f i n d  c o u n s e l  

i n e f f e c t i v e  f o r  f a i l i n g  t o  p r o f f e r  s u c h  p r e v i o u s l y  e x c l u d e d  

t e s t i m o n y .  Appellee s u b m i t s  t h a t  it was a proper s t r a t e g i c  

c h o i c e  n o t  to  p r e s e n t  t h e  r e c o r d s  o f  Cox t h a t  a p p e l l a n t  is now 

t e n d e r i n g ,  and t h a t  e v e n  if it  were error on  t h e  d e f e n s e  

c o u n s e l ' s  p a r t ,  s u c h  error would b e  n o n - p r e j u d i c i a l .  a 
- 66 - 



Specifically, appellant contends that the co-defendant' s 

records that he enlisted in the Army should have been admitted. 

Appellant's confession, which was the only version presented to 

the jury, indicated that Cox had been in Vietnam (T 446, 514- 

515). Obviously, if the co-defendant was a Vietnam veteran, he 

would be older than appellant. Appellant also maintains that 

Cox's records would show that he had combat experience. Again, 

appellant in his confession noted that the co-defendant, while in 

Vietnam, had killed (T 446, 514-515). There would be no point in 

reiterating the evidence which had already been presented to the 

jury. Such cumulative evidence would not call for a reversal of 

the penalty phase. Witt v. State, 465 So.2d 510, 512-513 (Fla. 

1985). 

Petitioner maintains that Cox's educational record should 

have been admitted into evidence because it would show that he 

was a "high achiever" as compared to appellant being only of 

normal intelligence. l2 The evidentiary hearing divulged that it 

was Cox who was caught with the victim's car and with the 

traveler's checks (R 1012-1214). Cox noted that appellant did 

not cash the traveler's checks because he had stolen most of the 

cash (R 806-807). l3 This evidence certainly indicates that as 

far as being "street wise" or intelligent as to committing 

crimes, Mr. Bassett has a far superior intelligence. 

l2Appellant does not give a record cite for this conclusion. 

Cox explained that it was appellant's habit to steal from 0 people on the beach (R 791). 
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A p p e l l a n t  a r g u e s  t h a t  C o x ' s  many l i f e  e x p e r i e n c e s  placed him 

c l e a r l y  i n  t h e  role o f  t h e  l e a d e r  o f  t h e  t w o .  T h i s  proposal 

would open  up " P a n d o r a ' s  BOX" w i t h  respect t o  t h e  c o - d e f e n d a n t ' s  

e n t i r e  l i f e .  Such  co l l a t e ra l  e v i d e n c e  would c e r t a i n l y  r e s u l t  i n  

a g r e a t  d e a l  o f  c h a r a c t e r  a s s a s s i n a t i o n  o f  t h e  c o - d e f e n d a n t .  B u t  

s u c h  e v i d e n c e  would n o t  b e  r e l e v a n t  to  show t h a t  t h e  a p p e l l a n t  

was s u b s t a n t i a l l y  domina ted  by Mr. Cox for  t h i s  s p e c i f i c  e v e n t .  

§ § 90.401; 9 2 1 . 1 4 1 ( 1 ) .  F u r t h e r m o r e ,  unde r  s e c t i o n  90 .403 ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 1 ) ,  a j u d g e  h a s  t h e  a u t h o r i t y  t o  e x c l u d e  

r e l e v a n t  e v i d e n c e  i f  t h e  p r o b a t i v e  v a l u e  was s u b s t a n t i a l l y  

o u t w e i g h e d  by t h e  d a n g e r  of u n f a i r  p r e j u d i c e ,  c o n f u s i o n  o f  t h e  

i s s u e s ,  m i s l e a d i n g  t h e  j u r y ,  or n e e d l e s s  p r e s e n t a t i o n  o f  

c u m u l a t i v e  e v i d e n c e .  The a d m i s s i b i l i t y  o f  C o x ' s  r e c o r d s  s h o u l d  

b e  e x c l u d e d  unde r  t h e  l a t t e r  e v i d e n c e  r u l e ,  b e c a u s e  it c e r t a i n l y  

would m i s l e a d  t h e  j u r y  and  c o n f u s e  t h e  i s s u e s .  

F u r t h e r m o r e ,  s u c h  e v i d e n c e  would "open t h e  d o o r "  f o r  more 

damaging e v i d e n c e  a g a i n s t  a p p e l l a n t .  One o f  C o x ' s  s t a t e m e n t s  re- 

emphas ized  t h e  f a c t  t h a t  it was a p p e l l a n t ' s  i n i t i a l  i d e a  t o  r o b  

t h e  two v i c t i m s ,  and  it was a p p e l l a n t  who i n t r o d u c e d  them t o  Cox 

a t  a l a t e r  t i m e  ( R  7 9 1 ) .  A p p e l l a n t  s t o l e  t h e  firearm t h a t  was 

u s e d  i n  t h e  r o b b e r y  t h e  n i g h t  b e f o r e  t h e  o f f e n s e s  ( R  793 ,  8 1 2 ) .  

I t  was a p p e l l a n t  who i n i t i a l l y  p u l l e d  t h e  gun  and robbed  t h e  

v i c t i m s  ( R  795-808) .  Cox i n d i c a t e d  t h a t  h e  was i n t o x i c a t e d  

d u r i n g  t h e  o f f e n s e s  ( R  8 3 5 ) .  T h i s  is c o n t r a r y  t o  a p p e l l a n t ' s  

s t o r y  t o l d  t o  t h e  j u r y  a t  t r i a l  t h a t  Cox f e i g n e d  smoking 

m a r i j u a n a  w h i l e  t h e  a p p e l l a n t  a c t u a l l y  d i d  (T  5 2 0 ) .  I n  t h e  co- 

d e f e n d a n t ' s  s t a t e m e n t ,  when h e  was c o n f r o n t e d  w i t h  a p p e l l a n t ' s  0 
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v e r s i o n  o f  t h e  e v e n t s ,  h e  e x c l a i m e d :  " I t ' s  k i n d  o f  a s t o r y  book" 

( R  831-833) .  T h e s e  r e c o r d s  would o p e n  up a l l  k i n d s  o f  c o n f l i c t s  

and  b r i n g  i n t o  q u e s t i o n  t h e  v e r s i o n  o f  e v e n t s  as g i v e n  by 

a p p e l l a n t  e v e n  more so. Such  e v i d e n c e  would b e  b o t h  i r r e l e v a n t ,  

m i s l e a d i n g  and p r e j u d i c i a l  t o  a p p e l l a n t .  T h i s  i s s u e  was s imilar  

to  t h e  i s s u e  r e j e c t e d  by t h i s  c o u r t  i n  Cooper v .  S t a t e ,  336 So .2d  

1133 ( F l a .  1 9 7 6 ) .  The a p p e l l a n t  s o u g h t  to  o f f e r  e v i d e n c e  o f  t h e  

c o - d e f e n d a n t ' s  r e p u t a t i o n  for  v i o l e n c e  and e v i d e n c e  t h a t  t h e  

d e f e n d a n t  a t t e m p t e d  t o  a v o i d  t h e  c o - d e f e n d a n t  on  pr ior  

o c c a s i o n s .  T h i s  c o u r t  h e l d  t h a t  s u c h  e v i d e n c e  was i n a d m i s s i b l e  

b e c a u s e  it was too t e n u o u s  t o  s u p p o r t  t h e  d e f e n d a n t ' s  t h e o r y  t h a t  

t h e  c o - d e f e n d a n t  f i r e d  t h e  f a t a l  s h o t s .  T h i s  c o u r t  a lso found  

t h a t  s u c h  e v i d e n c e  was too t e n u o u s  t o  show s u b s t a n t i a l  

d o m i n a t i o n .  Appellee s u b m i t s  t h a t  t h i s  e v i d e n c e  p r o f f e r e d  by 

a p p e l l a n t  h e r e i n  is, l i k e w i s e ,  much too t e n u o u s  t o  be  a d m i s s i b l e .  

E. OTHER PREJUDICIAL EVIDENCE WHICH WOULD BE ADDUCED IF A NEW 
PENALTY PHASE WERE HELD. 

The t r i a l  c o u r t  found  f o u r  a g g r a v a t i n g  factors  (T 24-25) .  

On d i r e c t  appeal, t h r e e  o f  t h e s e  f a c t o r s  were u p h e l d .  Basse t t ,  

s u p r a .  

I f  a s e c o n d  p e n a l t y  p h a s e  were g r a n t e d ,  o t h e r  s t a t u t o r y -  

a g g r a v a t i n g  fac tors  would be b r o u g h t  f o r t h .  

The  t r i a l  c o u r t  d i d  n o t  a c c o u n t  f o r  t h e  f a c t  t h a t  a p p e l l a n t  

p a r t i c i p a t e d  i n  a double homic ide .  Under s e c t i o n  921 .141(5 )  ( b ) ,  

a c o u r t  may f i n d  as a n  a g g r a v a t i n g  f a c t o r  t h a t  t h e  a p p e l l a n t  h a s  

p r e v i o u s l y  b e e n  c o n v i c t e d  of a n o t h e r  c a p i t a l  f e l o n y .  One o f  t h e  

h o m i c i d e s  may c o n s t i t u t e  t h i s  a g g r a v a t i n g  f a c t o r .  I n  Wasko v .  

S t a t e ,  505 So.2d 1 3 1 4 ,  1317-1318 (F la .  1 9 8 7 ) ,  t h i s  c o u r t  h e l d  
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t h a t  a contemporaneous c o n v i c t i o n  prior t h e  s e n t e n c i n g  c o u l d  

q u a l i f y  as  a p r e v i o u s  c o n v i c t i o n  of a v i o l e n t  f e l o n y ,  and c o u l d  

be used as an a g g r a v a t i n g  f a c t o r  where t h e  crime i n v o l v e d  

m u l t i p l e  v i c t i m s .  A s  an example,  t h i s  c o u r t  c i ted  Lucas  v.  

S t a t e ,  376 So.2d 1149 (F la .  1979), where t h e  d e f e n d a n t  committed 

one murder and attempted murder of t w o  o thers  i n  a s i n g l e  

i n c i d e n t .  L i k e w i s e ,  i n  t h e  case a t  bar ,  t h e  t r i a l  c o u r t  may f i n d  

t h i s  as an a d d i t i o n a l  a g g r a v a t i n g  factor because  t h e  e v e n t s  

r e v o l v e  around separate crimes, separate v i c t i m s .  Correll  v .  

S t a t e ,  13 F.L.W. 34 (F la .  J a n .  14, 1987). 

Such a s c e n a r i o  is n o t  unpreceden ted .  I n  T e f f e t e l l e r ,  

s u p r a ,  t h e  t r i a l  c o u r t  d i d  not c o n s i d e r  a s u b s e q u e n t  Texas  murder 

c o n v i c t i o n  or an  a g g r a v a t e d  a s s a u l t  c o n v i c t i o n  p u r s u a n t  t o  

s e c t i o n  921.141(5) ( b ) .  T h i s  c o u r t  h e l d  t h a t  t h e  term "prior"  

referred t o  a t i m e  b e f o r e  t h e  s e n t e n c i n g  h e a r i n g  so t h a t  t h e  

t r i a l  court  c o u l d  have c o n s i d e r e d  these c o n v i c t i o n s  as 

a g g r a v a t i n g  factors.  I n d e e d ,  p u r s u a n t  t o  t h e  second s e n t e n c i n g  

h e a r i n g  i n  Tef fe te l le r  v .  S t a t e ,  495 So.2d 744, 747 (F la .  1986), 

these t w o  c o n v i c t i o n s  were used t o  e s t a b l i s h  t h e  a g g r a v a t i n g  

factor under s e c t i o n  921.141(5) ( b )  . 
Nor is t h e  p r o s e c u t o r  barred from a s s e r t i n g  t h i s  ground i f  a 

second p e n a l t y  phase is ordered. I n  Mann v .  S t a t e ,  453 So.2d 

784, 786 ( F l a .  1984), t h i s  c o u r t  no ted  t h a t  t h e  o r i g i n a l  s e n t e n c e  

w a s  v a c a t e d ,  and t h a t  t h e  p r o s e c u t o r  u n s u c c e s s f u l l y  t r i ed  t o  

e s t ab l i sh  a mere b u r g l a r y  as a p r e v i o u s  v i o l e n t  b u r g l a r y  under  

s e c t i o n  921.141(5) ( b ) .  A t  t h e  r e s e n t e n c i n g ,  t h e  p r o s e c u t o r  

proved  t h a t  t h i s  b u r g l a r y  c o n v i c t i o n  was accompanied by a s e x u a l  
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b a t t e r y  c o n v i c t i o n .  Hence, w i t h  t h i s  a d d i t i o n a l  e v i d e n c e ,  t h i s  

c o u r t  found t h a t  t h e  a g g r a v a t i n g  factor o f  a p r i o r  v i o l e n c e  a 
f e l o n y  had been  e s t a b l i s h e d ,  n o t w i t h s t a n d i n g  t h a t  t h e  p r o s e c u t o r  

was u n s u c c e s s f u l  i n  e s t a b l i s h i n g  i t  d u r i n g  t h e  f i r s t  p e n a l t y  

h e a r i n g  . 
Under t h e  same r e a s o n i n g ,  appellee s u b m i t s  t h a t  a n o t h e r  

s e x u a l  b a t t e r y  c o n v i c t i o n  (which  was o b t a i n e d  a f t e r  t h e  p e n a l t y  

p h a s e ) ,  may be a d m i t t e d  t o  e s t a b l i s h  a n  a d d i t i o n a l  a g g r a v a t i n g  

factor under  s e c t i o n  921 .141(5 )  ( b )  . During  t h e  e v i d e n t i a r y  

h e a r i n g ,  t h e  s ta te  p r o f f e r e d  t h i s  e v i d e n c e  (R  181-182) .  

These  a d d i t i o n a l  a g g r a v a t i n g  factors  would o n l y  r e i n f o r c e  

t h e  a l r e a d y  f o r e g o n e  c o n c l u s i o n  t h a t  a n o t h e r  p e n a l t y  p h a s e  

h e a r i n g  would be  f u t i l e .  A l though  appellee s u b m i t s  t h a t  t h e  

proffer  m i t i g a t i n g  e v i d e n c e  would w o r k  t o  a p p e l l a n t ' s  

d i s a d v a n t a g e  much more t h a n  t o  h i s  a d v a n t a g e ,  appellee a lso f e e l s  

compe l l ed  to  apprise  t h i s  c o u r t  of a d d i t i o n a l  a g g r a v a t i n g  f a c t o r s  

which would be  a d m i t t e d  a t  a new p e n a l t y  p h a s e  t o  show t h e  u t t e r  

f u t i l i t y  i n  o r d e r i n g  a second s e n t e n c i n g  h e a r i n g .  The t r i a l  

r e a c h e d  t h e  same c o n c l u s i o n  i n  i ts  o r d e r  d e n y i n g  p o s t - c o n v i c t i o n  

r e l i e f  ( R  1214-1215) .  
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POINT I1 

THE CAPITAL SENTENCE DID NOT VIOLATE THE 
EIGHTH AMENDMENT BECAUSE THE TRIAL COURT 
AND THE JURY DID CONSIDER NON-STATUTORY 
MITIGATING CONSIDERATION AND, ASSUMING 
FOR THE SAKE OF ARGUMENT THAT THE JURY 
INSTRUCTIONS PRECLUDED SUCH EVIDENCE, ANY 
ERROR WOULD BE HARMLESS. 

Appellant steadfastly maintains that the jury as well as the 

judge totally failed to consider any non-statutory mitigating 

evidence, despite the fact that such evidence was presented and 

argued, and despite the fact that the trial court, in its post- 

conviction order, specifically acknowledged that it did consider 

such evidence. Appellee will first addres the merits of this 

contention and then, in the alternative, argue that even if there 

was any error, it would be harmless. 

Unlike the scenario in Hitchcock v. Duqqer, - U.S. * 107 S.Ct. 1821, - L.Ed.2d (1987) , where the trial court 
explicitly placed in his order that he only considered statutory 

mitigating evidence, no such offensive language appears in the 

sentencing order in the case at bar (T 24-26). In any event, 

unless a trial court explicitly states otherwise, an appellate 

court will presume that the trial court followed the law even if 

specific non-statutory mitigating evidence was never mentioned in 

the findings. Such conclusion is especially true where such 

evidence was presented and argued to the jury without 

objection. Thomas v. Wainwriqht, 495 So.2d 172, 174 (Fla. 

1986). During the penalty phase, defense counsel had two jailors 

testify to appellant's good conduct while incarcerated. No 

objection was interposed to this evidence (T 706-709). Moreover, 0 
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d e f e n s e  c o u n s e l  a r g u e d  d u r i n g  t h e  p e n a l t y  p h a s e  c l o s i n g  

s t a t e m e n t s  t h a t  t h e  j u r y  c o u l d  c o n s i d e r  t h a t  t h e  c o - d e f e n d e n t  

(Cox) r e c e i v e d  a l i f e  s e n t e n c e  d e s p i t e  t h e  f a c t  t h a t  Cox was t h e  

a c t u a l  t r i g g e r  man. D e f e n s e  c o u n s e l  emphas ized  t h e  f a c t  t h a t  h i s  

c l i e n t  had smoked some m a r i j u a n a  and d r a n k  a l c o h o l  o n  t h e  e v e n i n g  

of t h e  crimes, b u t  t h a t  Cox was o n l y  f e i g n i n g  smoking m a r i j u a n a  

a n d ,  h e n c e ,  was t h e  main p l a n n e r  and perpetrator o f  t h e  m u r d e r s  

(T  751-753, 756-757) .  A g a i n ,  no  o b j e c t i o n  was i n t e r p o s e d  t o  t h i s  

a rgumen t .  I n  f a c t ,  t h e  p r o s e c u t o r ' s  r e b u t t a l  a rgumen t  d i d  n o t  

t e l l  t h e  j u r y  t h a t  t h e y  were p r e c l u d e d  by law f rom c o n s i d e r i n g  

any  o f  t h i s  e v i d e n c e .  R a t h e r ,  t h e  p r o s e c u t o r  a r g u e d  t h e  l a c k  of 

merit of s u c h  e v i d e n c e .  S p e c i f i c a l l y ,  t h e  p r o s e c u t o r  n o t e d  t h a t  

t h e  a p p e l l a n t ' s  b e h a v i o r  i n  j a i l  was n o t  s i g n i f i c a n t ,  and  t h e n  h e  

B. 

a s k e d  t h e  j u r y  r e t r o a c t i v e l y  t o  d e t e r m i n e  how minor  a p p e l l a n t ' s  

p a r t i c i p a t i o n  i n  t h e  o f f e n s e s  (T  7 4 1 ,  7 4 2 ) .  The  p r o s e c u t o r  a lso 

acknowledged  t h a t  t h e  c o - d e f e n d a n t  d i d  g e t  l i f e ,  b u t  h e  a r g u e d  t o  

t h e  j u r y  t h a t  t h e  c o - d e f e n d a n t  d e s e r v e d  t h e  d e a t h  p e n a l t y ,  b u t  

d i d  n o t  r e c e i v e  it o n l y  b e c a u s e  h e  was r e m o r s e f u l  (T  7 4 3 ) .  

Hence ,  t h e  s c e n a r i o  i n  t h e  case a t  bar was f a r  d i f f e r e n t  f rom 

t h a t  which  o c c u r r e d  i n  Mikenas v .  Duqqer ,  519 So .2d  6 0 1  ( 1 9 8 8 ) ,  

where  b o t h  a t t o r n e y s  r e f e r r e d  o n l y  t o  t h e  s t a t u t e  i n  t h e i r  

c l o s i n g  a rgument .  

A p p e l l a n t  a l so  c o n t e n d s  t h a t  t h e  r e c o r d  d e m o n s t r a t e s  t h e  

t r i a l  c o u r t  was unaware or b e l i e v e d  t h a t  n o n - s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  c o u l d  n o t  b e  i n t r o d u c e d .  A s i d e  f rom t h e  f a c t  t h a t  t h i s  

e v i d e n c e  was i n t r o d u c e d  and a r g u e d  d u r i n g  t h e  c l o s i n g  a rgumen t  

w i t h o u t  t h e  c o u r t  i n t e r f e r i n g ,  appellee would h i g h l i g h t  o n e  o t h e r  0 
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colloquy which demonstrates that the trial court believed that 

non-statutory mitigating evidence was admissible. Defense 

counsel was describing the preparation for execution during the 

closing argument. The prosecutor objected because such argument 

did not pertain to any of the mitigating or aggravating 

circumstances. The trial court did sustain the objection, but 

- not based upon what the prosecutor argued. The trial court 

explained that the defense counsel could not testify from his 

personal observations as to the circumstances surrounding the 

preparation of an execution. Significantly, however, the trial 

court did allow the attorney to argue that the execution 

procedure was gruesome (T  759-760). Had the trial court truly 

believed that non-statutory mitigating evidence was inadmissible, 

D. 

it would have sustained the prosecutor's objection. The scenario 

in the case at bar should be contrasted to another case, Thompson 

v. Duqqer, 515 So.2d 173 (Fla. 1987), where a so-called Hitchcock 

violation was found. In the latter case, the prosecutor objected 

to the defendant's argument that the jury could consider non- 

statutory mitigating factors. The trial court sustained the 

objection. It should also be noted that the trial court in this 

case, toward the end of its sentencing order indicated the 

following: "These findings and the order of this court are based 

solely upon the testimony of the witnesses in this matter and 

other evidence properly introduced into evidence during trial of 

this cause" (T 26). Hence, the record fully supports the trial 

court's finding in its post-conviction order that the court 

specifically evaluated non-statutory mitigating factors (R 
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1215). The record does not clearly show that the trial court did 

not consider non-statutory mitigating evidence; in fact, it shows 

just the opposite. This case can be contrasted to Foster v. 

State, 518 So.2d 901 (Fla. 1987), where the record clearly 

demonstrated that the trial court did not consider such 

evidence. Moreover, the court noted that it allowed this type of 

evidence because the court specifically evaluated it (R 1215). 

Assuming for the sake of argument that the jury and court 

did not consider such evidence, appellee submits any putative 

error would be harmless. Initially, appellee notes that even the 

appellant thought very little of the evidence and argument 

presented during the penalty phase as noted by the following 

comments : 

When the time came for counsel 
to present the case for life he had 
investigated, the result was a 
confused, obviously misleading, weak 
and also entirely defensive 
presentation of evidence and 
argument. Counsel's . 
performance probably resulted in 
more harm than good. 

* * * 
Counsel's representation at 

penalty phase was a joke, and the 
jury knew it. 

I . B .  68, 69, 

For purposes of this argument, appellant claims that the 

jury and judge did not consider the non-statutory mitigating 

factor of the co-defendant's dominate role. Id. 79. Yet a co- 

defendant's dominate role or the minor participation of the 

defendant are factors which are specifically considered under the 

p 
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statute. See White v. Duqger, 13 F.L.W. 59 (Fla. Jan. 28, 

a 1988). Section 921.141(6) (d) , Florida Statutes (1979), allows 

the jury to consider whether the defendant was an accomplice and 

whether his participation was relatively minor. This factor was 

argued by defense counsel (T 764). Section 921.141(6) (e) , 

Florida Statutes (1979), also allows the jury to consider whether 

the defendant was under extreme duress or under the substantial 

domination of another. Again, such a factor was argued to the 

jury (T 765). 

Next, appellant also claims that the treatment received by 

the co-defendant (he received a life sentence) was not considered 

by the jury. Yet, as explained during the penalty phase and 

argument, the reason for the disparate treatment was that both 

defendants were offered a plea to life and only Cox took 

advantage of the offer (T 713). Hence, such a disparity would 

have little effect on a jury's recommendation or the judge's 

ultimate order based upon the three aggravating factors and the 

totality of the evidence. 

Finally, appellant argues that the jury or judge did not 

consider evidence of appellant's intoxication by alcohol or 

marijuana. 5 921.141(f), Fla. Stat. (1979). Appellant argues 

that the statutory mitigating factor requires a high degree of 

intoxication or incapacity. In other words, this evidence was 

merely a "watered down" statutory mitigating factor. White, 

supra. Defense counsel did argue that his client had a few 

drinks and smoked seven to eight marijuana cigarettes on the 

night of the offenses (T 753). Yet it must be emphasized that a 
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the marijuana cigarettes were shared by the two victims as 

well. In any event, considering appellant's detailed confession 

which amply details appellant's participation in the crime, such 

participation would belie any contention that intoxication 

0 

impaired him to any degree whatsoever (T 514-548). In White v. 

State, 13 F.L.W. 270 (Fla, Apr. 13, 1988), this court found that 

a "Hitchcock" claim was harmless error, even though the defendant 

claimed the judge and jury did not consider the complicity of the 

co-defendant and the defendant's use of alcohol. The co- 

defendant was, likewise, sentenced less severely because he was 

only convicted of third degree murder, This court, in rejecting 

this claim, explained: . . . and we fail to see how the absence 
of an instruction on non-statutory mitigating circumstances could 

have effected the jury's handling of this issue." - Id. 270-271. 

The same reasoning applies to the case at bar. Likewise, this 

court rejected such a claim in Ford v. State, 13 F.L.W. 150 (Fla. 

Feb. 18, 1988), based upon harmless error because such evidence 

would be unpersuasive in light of the five aggravating 

0 

circumstances presented. Appellee notes that not only were there 

three aggravating circumstances found pursuant to the direct 

appeal, but, as argued above, the fact that another capital 

murder was committed and the fact that appellant was subsequently 

convicted of a sexual battery, should also be considered in 

determining whether the alleged error would be harmless. 

The trial court still remained unconvinced that the original 

capital sentence would not have been changed after listening to 

all the extra mitigating evidence presented at the evidentiary 
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hearing (R 1214-1215) ; appellee submits this reinforces the 

conclusion that any error would be harmless. See, Booker v. 

Duqqer, 520 So.2d 246 (Fla. 1988), noting that the non-statutory 

mitigating evidence would not offset all the aggravating 

circumstances and where this court found that the trial court 

would have overridden any jury recommendation of life; Tafero v. 

Duqqer, 13 F.L.W. 161 (Fla. Feb. 26, 1988); Delap v. Duqqer, 513 

So.2d 659 (Fla. 1987); Demps v. Duqqer, 514 So.2d 1092 (Fla. 

1987) (in Demps, harmless error was found also on the basis that 

the trial court knew the appellant was entitled to non-statutory 

mitigating evidence and that the trial court would have imposed 

the death sentence even if the jury had recommended life). 

This court considers the facts surrounding the deaths that 

established the three aggravating factors. (See, p 53, supra.), 
but also the additional aggravating factors of prior violent 

felonies under section 921.141(5) (b) (see, pp. 68-70, supra). 

Any non-statutory mitigating circumstances would pale in 

0 

comparison to the egregious circumstances of these crimes, and as 

such, any alleged error would be harmless. 
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POINT I11 

THE STATE DID NOT USE ANY FALSE NOR 
ANY MISLEADING TESTIMONY, AND THIS 
ARGUMENT IS MERELY AN ATTEMPT TO 
CIRCUMVENT PROPER PROCEDURE BECAUSE 
THIS ISSUE SHOULD HAVE BEEN 
LITIGATED, IF AT ALL, PURSUANT TO A 
DIRECT APPEAL. 

Appellant emphasizes that the prosecutor elicited testimony 

from the police who obtained the confession from appellant that 

Cox (the co-defendent) made appellant the "heavy." From this 

testimony and argument, appellant maintains that the prosecutor 

used false or misleading testimony. 

First of all, this testimony should be placed in its proper 

context. The prosecutor was merely asking if the FDLE agent had 

told appellant that the co-defendant had implicated or placed 

most all of the blame on the appellant. The agent answered in 

the affirmative (T 551-552). Hence, the jury was not lead to 0 
believe that it was appellant who was necessarily the main 

perpetrator, i.e., appellant was the one who actually attached 

the hose from the tail pipe of the car into the trunk and sealed 

the trunk. 

Moreover, it is very true that Cox's statements heavily 

implicated appellant, as noted in the trial court's order denying 

this claim (R 675). Cox told the police that it was appellant 

who introduced the victims to Cox (R 791). Appellant had 

obtained a firearm the night before (R 793). It was appellant 

who initially pulled the gun and robbed the victims (R 790, 

808). When the victims were robbed, their hands were tied with 

belts and they were put in the back of the car (R 797-798). They a 
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were placed in the trunk (R 798). Cox did indicate that the 

victims suffocated in the trunk (R 799). Appellant's conclusion 

that this statement is an indication that the victims died 

"accidentally" is ludicrous. Cox also indicated that appellant 

kept most of the cash and that is why Cox was forced to cash the 

traveller's checks (R 806-807). 

0 

When Cox was confronted with appellant's versions of the 

murder, he told the police, "It's kind of storybook" (R 831- 

833). Cox claimed that he was the one that was intoxicated, 

contrary to appellant's story that Cox was feigning intoxication 

(T 520; R 835). In essence, appellant is disputing the 

interpretation of the evidence by the prosecutor, under the guise 

of the prosecutor using "false" testimony. 

In any event, this claim fails on its face. This type of 

evidence was not withheld from the defense as was the case in 

Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 

(1963). In order for a claim like this to succeed, the evidence 

must have been unknown by the defense. It does not matter if the 

issue was litigated or not at trial. These conclusions were 

explained in State v. Matera, 266 So.2d 661, 663 (Fla. 1972). 

0 

As noted in United States v. Gibbs, 662 F.2d 728 (11th Cir. 

1981), one of the elements of a claim of this nature is that 

there must a knowing use of perjured testimony. As argued above, 

this argument merely represents a disagreement over the 

interpretation of evidence. A claim of this nature is not 

sustained, even though the testimony is challenged by another 

witness or is inconsistent with prior statements. Gibbs. As a 



such, such an allegation is not a substitute to argue the 

credibility of testimony and claims conflicts for that 

testimony. Matera at 663. This claim should have been presented 
a 

on direct appeal, as the trial court correctly ruled (R 675). 

Additionally, such testimony must be an essential part of 

the case. Matera at 667. Giqlio v. United States, 405 U . S .  150, 

9 2  S.Ct. 763, 31 L.Ed.2d 104 (1972). Just because the jury heard 

that the co-defendant implicated the appellant to a great extent 

in the offense, does not mean that such a statement is 

material. Obviously, the jury did not hear the details of the 

co-defendant's version of the events. As such, this contested 

testimony can hardly be deemed material. 

Appellant also features portions of the prosecutor's closing 

argument. Yet, this argument must be placed in its proper 

perspective. The prosecutor noted: 

. . . again we're having to work from his 
confession and the guy -- he puts the heavy on 
the other guy. You heard what the other guys 
did to him. 

(T 742). Then the prosecutor explained that the jury had to rely 

on the confession even though the prosecutor indicated that 

appellant had lied on the stand. Yet such argument is very true, 

because no other details of the murder were provided except 

through the appellant's confession and what physical evidence 

there was to corroborate that confession. 

The crux of the case was summarized very well by the 

prosecutor in his closing argument which is as follows: 

But even under his confession--and it's 
amazing that a person with that much cold blood 
could even admit to this much participation--he 
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held a gun on them; he beat them with a limb; he 
helped put them in the trunk; he helped 
deliberate how to kill them. 

And he acted as the lookout. He dumped 
their bodies and he shared in the treasure. 

(T 742). The jury was well apprised of appellant's participation 

and could only conclude that it was Cox who was the one who 

actually devised the plan to kill the victims and was the one who 

actually carried it out to the extent that he placed the hose in 

the exhaust pipe and into the trunk where the victims lay. The 

fact that the jury heard that Cox implicated appellant would have 

a negligable effect at best on their determination, when one 

considers the high level of participation by appellant in the 

crimes. It also must be remembered that appellant was the prime 

mover. Without appellant's plan to rob these victims, this 

double homicide would never have occurred. It was appellant who 

solicited Cox to help him. Appellant must now live with the a 
consequences of soliciting such a confederate. 

In Gissendanner v. Wainwriqht, 482 F.2d 1293, 1297 (5th Cir. 

1973), a defendant's habeas claim was rejected where he tried to 

argue that an illegal confession of a co-defendant which revealed 

him as a perpetrator was the fruit of a poisonous tree. In this 

eloquent opinion, the district court concluded: "[The Defendant] 

cite us no cases where any court has adopted this palimpset 

theory, elongating an essentially rule into a new form of 

constitutionality immunity." Appellant's attempt to elongate 

this evidentiary dispute into a collateral claim that the 

prosecutor used false testimony must fail. 
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CONCLUSION 

Based on the arguments and authorities presented herein, 

appellee respectfully prays this honorable court affirm the 

judgment and sentence of the trial court in all respects. 
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