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Statement of the Case 

The indictment of February 1, 1979, named both John Carter Cox and Theodore 

Augustus Rassett, Jr., as defendants on tm counts each of f i r s t  degree murder, 

robbery and kidnapping. R 5-6.1 A plea agreement was reached before tr ial ,  

and f i l e d  in  open Court on October 15, 1979. R 14-15. The terms o f  t h e  agree- 

ment bound the  S ta t e  to dismiss the robbery and kidnapping charges against  both 

defendants and provided f o r  concurrent  l i f e  terms f o r  both M r .  Cox and M r .  

Bassett on t h e  t w o  counts of f i r s t  degree murder. In exchange, both defendants 

muld  plead no10 contendere to the f i r s t  degree counts  r e se rv ing  t h e  r i g h t  to  

appeal a d e n i a l  of  t h e  corpus d e l i c t i  challenge to the  admission of cer ta in  

s t a t emen t s  g iven  by the  defendant. The state and defense s t ipulated 

the admissibil i ty of the confession was " d i s p o s i t i v e  o f  t h e  en t i re  case.. . . I 1  

R 15. A n o t a t i o n  on  t h e  f r o n t  page of  t h e  s t i p u l a t i o n  s ta tes  t h a t  "Bassett 

withdrew from s t i p u l a t i o n  prior to  hear ing  and e l e c t e d  to  go  to  t r i a l "  on 

October 18, 1979. R 14. John Cox pled no contest ,  and was  sentenced to concur- 

ren t  l i f e  terms on the f i r s t  degree murder charges. T 712-15. 

R 14-15. 

There is no record o f  any f u r t h e r  pre-trial  motions or proceedings on 

beha l f  o f  M r .  Bassett. Trial began January 14 ,  1980. The state nolle prossed 

t h e  two robbery and kidnapping charges, T 2, e lect ing to proceed only on the  two 

counts of first degree murder. On January 17, 1980, Mr. Bassett was convicted 

on b o t h  first degree murder counts. R 18,19. Penalty phase was conducted the 

1 I n  t h i s  b r i e f ,  t h e  Record on Appeal before t h i s  Court on the d i r e c t  appeal 
w i l l  be denoted "R". References to the t r ia l  and sentencing t r a n s c r i p t  w i l l  
be preceded by t h e  l e t te r  I'T". The pos t conv ic t ion  record, presently on 
appeal, w i l l  be referred to as "FCR", and references to  t h e  T ransc r ip t  of 
t h e  e v i d e n t i a r y  hea r ing  he ld  i n  t h i s  post-convict ion proceeding w i l l  be 
preceded by "FCT. 'I 

- 1 -  



r l  

b 

fo l lowing  day,  and a majority of t he  jury  recommended death. R 20. The c o u r t  

impsed death the  same day, f i l ing " f i n d i n g s  of fac t  i n  con junc t ion  wi th  t h e  

aggravating and mitigating f ac to r s  set fo r th  i n  F.S. 921.141." R 24. 

The conv ic t ion  and d e a t h  sen tences  were af f i rmed on appeal. Bassett v. 

S t a t e ,  449 So.2d 803 (1984) .  Appellate counsel did not seek certiorari. On 

January 10, 1985, a death warrant w a s  signed and M r .  Bassett's execution was set 

for February 5, 1985. The Motion to  Vacate Judgment and Sentence was f i l e d  

January 20, 1985, and a s t a y  w a s  e n t e r e d  t h a t  day. PCR 1236. The case pro- 

ceeded through pre-hearing motions. The c o u r t  s t ruck  ce r t a in  claims, and r u l e d  

a g a i n s t  t h e  defendant  on o t h e r  grounds PCR 1250-1251. M r .  Bassett f i l e d  a 

supplemental  ground a l l e g i n g  s t a t e  misconduct and a Conf ron ta t ion  Clause 

v i o l a t i o n ,  which was denied  on both p rocedura l  and s u b s t a n t i v e  grounds.  

ECR 673-675. 

An e v i d e n t i a r y  hea r ing  l i m i t e d  t o  t h e  ine f f ec t ive  ass i s tance  of counsel 

claim was ordered. PCR 673-7,1250-51. On August 5, 6, and 7, 1987, t h e  hearing 

was held. On A u g u s t  11, 1987, t he  tr ial  c o u r t  denied relief, PCR 1213-15, though 

finding t r i a l  counsel f a i l ed  to reasonably discharge h i s  obl igat ion t o  i n v e s t i -  

g a t e  and prepare a p e n a l t y  phase defense. The c o u r t  subsequently ordered the  

previously en tered  s t a y  of execu t ion  cont inued  pending appeal, f i n d i n g  t h e  

i n e f f e c t i v e n e s s  claim a t  penalty phase "presented a d i f f i c u l t  decision fo r  t h i s  

Court," and t h a t  it "could be decided d i f fe ren t ly"  by another Court .  PCR 1222. 

Notice of Appeal was timely f i l e d .  PCR 1216. 

Subsequent to t h e  f i l i n g  o f  t h e  n o t i c e  o f  appeal, Appel lan t  moved t h i s  

Court  t o  r e l i n q u i s h  j u r i s d i c t i o n  to  permit t h e  t r i a l  c o u r t  t o  consider the  

Hitchcock claim i n  l i g h t  of t h i s  C o u r t ' s  r e c o g n i t i o n  such a claim is now 

cognizable post-conviction. The m t i o n  was denied. 

- 2 -  



Statement of the Facts 

A. At  trial 

c 

4 

During t r i a l ,  de fense  counsel mved to suppress custodial  statements made 

by Mr. Bassett to tm law enforcement agents over a t w d a y  period. T 435. No 

w r i t t e n  motion was f i l e d ,  but counsel orally moved f o r  a determination whether 

t he  statements were "knowingly and v o l u n t a r i l y "  g iven ,  and "what r ep resen ta -  

t i o n s  . . . were made." T 436,438. Cnly the two law enforcement o f f i c e r s  who 

e l i c i t e d  M r .  Bassett's s t a t emen t s  testified on t h e  motion; t h e  sole de fense  

w i t n e s s  was M r .  Bassett, who was i d e n t i f i e d  as " E a r l  L e e  Smith" before the 

cour t .  T 440-495. T h i s  Court  desc r ibed  t h e  c i rcumstances  surrounding t h e  

confession based on the  record before it when t h i s  case was on direct appeal: 

Cn December 12 and 13, 1978, a p p e l l a n t ' s  codefendant ,  John 
Cox, directed t h e  Volusia County S h e r i f f ' s  Department t o  the  
ske le t a l  remains of t w o  bodies. Cox confessed to t h e  murders 
and implicated appellant. 

A t  t h e  t i m e  t he  bodies were discovered, t h e  s h e r i f f ' s  depart- 
ment w a s  holding appellant, apparently on an unrelated f e l o n y  
charge.  The state advised the  tr ial  court  t h a t  appellant had 
r e l e v a n t  in format ion  concerning t h e  d isappearance  of t h e  
v i c t i m s  and tha t  appellant was will ing to t a lk  to au tho r i t i e s  
i f  t h e  c o u r t  would provide  counsel .  Because t h e  p u b l i c  
de fende r  r ep resen ted  codefendant  Cox, t h e  c o u r t  appointed 
pr iva te  counsel to represent appellant during any ques t ion ing  
and n e g o t i a t i o n s  a r i s i n g  from the  state's invest igat ion i n t o  
the  victims'  deaths. After t h e  i n v e s t i g a t i o n  w a s  complete, 
t h e  appointed a t t o r n e y  moved t o  be discharged, advisinq the  
court  t h a t  he had f u l f i l l e d  h i s  a p p i n t e d  d u t i e s ,  and s t a t e d  
t h a t  t h e  a p p e l l a n t  w a s  incarcerated for "a felony charge for 
which counse l  h a s  no t  been appoin ted  and he  w i l l  r e q u i r e  
[ f u r t h e r ]  services of appoin ted  counse l  .'I The appointed 
at torney fur ther  advised  t h e  c o u r t  t h a t  he would be o u t  of  
s ta te  and sugges ted  t h e  p u b l i c  defender  be appointed. The 
t r i a l  c o u r t  g ran ted  t h e  motion t o  d i s c h a r g e  b u t  d i d  n o t  
immediately appoint new counsel. 

The invest igat ing o f f i c e r s  approached appellant after counse l  
had withdrawn. They t e s t i f i e d  t h a t  they advised appellant of 
h i s  Miranda r i g h t s  and tha t  he  t h e n  asked to  speak wi th  h i s  
a t t o r n e y .  The o f f i c e r s  informed him t h a t  h i s  a t torney had 
withdrawn but t h a t  they  could c o n t a c t  ano the r  one f o r  him. 
When t h e  o f f i c e r s  s tood up to leave ,  a p p e l l a n t  responded 
" W e l l ,  what do p want anyway?" The officers t o l d  a p p e l l a n t  
t h a t  Cox had implicated him t h a t  they  had recovered t h e  
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bodies .  This  l e d  t o  a p p e l l a n t ' s  two-day confession.  Ihe 
o f f i c e r s  c o n t i n u a l l y  gave a p p e l l a n t  Miranda warnings and 
obtained a signed waiver of r i gh t s  form each day. 

Bassett v. State,  449 So.2d a t  804-5. The t r i a l  court denied the  motion to 

suppress, f ind ing  it untimely,  and f u r t h e r  f i n d i n g  the statements were made 

knowingly and in te l l igent ly .  T 500. Q7 appeal, t h i s  Court affirmed, holding the  

i n t e r r o g a t i o n  d i d  n o t  v i o l a t e  t h e  r i g h t  to  counsel  and t h a t  M r .  Bassett had 

knowingly and i n t e l l i g e n t l y  waived h i s  r igh ts .  Bassett, 449 So.2d a t  806-7. 

Addi t iona l  c i rcumstances surrounding t h e  confess ion  were one subject of the 

evidentiary hearing on the  3.850 motion, and w i l l  be addressed i n  more d e t a i l  i n  

the  post-conviction f a c t s  sect ion below. 

M r .  Bassett's oral confession was recounted a t  tr ial  by two law enforcement 

agents, T 528-74, and summarized by t h i s  Court on appeal: 

Appe l l an t ' s  confess ion  revealed t h e  following. Aprpllant m e t  
t h e  victims, James Boucher and D a r y l  Barber, both age e i g h t -  
een,  whi le  walking on  Daytona Beach. They had a bag o f  
marijuana with them and were smoking a marijuana c i g a r e t t e  a t  
t h e  time. Appel lant  t o l d  t h e  t w o  boys t h a t  he knew of the  
par ty  they were looking for  and o f f e r e d  to  them t h e r e .  The 
t h r e e  drove i n  the  boys' car f i r s t  to the boys' motel r m  so 
one could change c l o t h e s ,  and then  t o  a nearby f a s t f o o d  
r e s t a u r a n t  t o  p i ck  up codefendant Cox. Appellant and Cox 
schemed to steal the  boys' marijuana and any money t h a t  t hey  
might have. Af t e r  smoking a few marijuana c i g a r e t t e s  and 
stopping for  gas, e i t h e r  appellant or Cox displayed a gun and 
d i r e c t e d  t h e  boys to  dr ive down an isolated d i r t  road. After 
they  took t h e  remaining marijuana and t h e  money, Cox de- 
termined t h a t  the  boys would have to be k i l l ed  to cover up the  
robbery. Appel lant  and Cox then  marched t h e i r  v i c t ims  
approximately a m i l e  through an adjacent swamp. A t  some point,  
the victims were instructed to discard t h e i r  shoes, and t h e i r  
hands were t i e d  behind t h e i r  backs with t h e i r  belts. Later, 
Cox t o l d  t h e  boys to  l i e  down and both captors bea t  t h e  
v i c t i m s  with a rotten tree limb. Frustrated because the  limb 
kept breaking, Cox knocked one boy i n  the  face with the  pistol 
b u t t ,  appa ren t ly  f r a c t u r i n g  h i s  j a w .  Af t e r  t h e  c a p t o r s  
decided tha t  the  murders could not  be accomplished t h e r e ,  Cox 
r e tu rned  f o r  t h e  car. The v i c t ims  were forced i n t o  t h e  
vehicle 's  trunk so t h a t  no one would see them or hear screams 
f o r  he lp .  Appel lant  and Cox then  r e tu rned  to  t h e  victims'  
motel room and removed a l l  belongings to make it appear as i f  
t h e  occupants  had checked o u t .  With t h e  boys s t i l l  i n  the 
trunk for  what must have been hours, the  captors went to Cox's 
t ra i le r  to  dec ide  how they  would commit the murder. Subse- 
quently, they drove t h e  v e h i c l e  down another  i s o l a t e d  d i r t  
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road. One boy was removed fran the  trunk and forced to make 
the second endorsement on h i s  t r a v e l e r s  checks. With both  
victims q a i n  secure in  the  trunk and appellant keeping watch, 
Cox placed a piece of hose in  the  v e h i c l e ' s  exhaus t  pipe and 
s t u f f e d  a sponge around it t o  ensu re  a g a i n s t  leakage.  H e  
forced the  opposite end i n t o  t h e  t runk .  One boy a p p a r e n t l y  
guessed what was happening and attempted to  push t h e  hose 
away. A t  t ha t ,  Cox retr ieved a knife  from the car's i n t e r i o r  
and poked it i n t o  t h e  t runk  u n t i l  t h e  hose was freed. The 
trunk was then  sealed w i t h  a i r  cond i t ion ing  tape and t h e  
eng ine  started. Two hours later, t h e  bodies were ext r ica ted  
and dmped in to  nearby bushes where they remained undiscovered 
for four months. 

Bassett, 449 So.2d at  805-6. 

Additional evidence relevant  to t h i s  appeal was introduced by t h e  state but 

not mentioned by t h i s  Court i n  its opinion. 'Ihe prosecutor e l ic i ted  tes t imony 

from Fabert Darnel1 of t h e  Florida Department of Law Enforcement i n  f ront  of the  

jury  during the g u i l t  phase of the tr ial  which i n d i c a t e d  t h e  co-defendant Cox 

had g i v e n  a s t a t emen t  i n  which he s a i d  Gus Bassett was t h e  main actor and 

dominant force in  the  k i l l i ngs .  T 512-14,551-52 ("Cox indicated Smith was [ t h e  

s t r o n g  man]").  During c l o s i n g ,  t h e  p rosecu to r  c l e a r l y  t o l d  t h e  j u r y  the  

nontestifying codefendant had said Mr. Bassett committed t h e  crime, T 593-94, 

and on r ebu t t a l ,  i n  discussing the  r e l a t i v e  culpability of the  defendant Bassett 

with the  co-defendant Cox, t he  prosecutor again made t h a t  argment .  T 645-46. 

There was no objection to any of t h i s  testimony or argument. The prosecutor also 

argued t h e  t r u t h  of t h e  nontestifying codefendant  s s t a t emen t  a t  t h e  p e n a l t y  

phase of tr ial ,  to which there  was again no objection. T 742. 

After Mr. Bassett was convicted on both counts of first degree murder, t h e  

t r ia l  proceeded to penalty phase, which began t h e  next day. T 678. 

A t  t h e  penalty phase, t h e  state produced two additional witnesses: Connie 

Christy, who was Mr. Bassett's g i r l f r i end ,  and James Wilkinson, a police o f f i c e r  

with the  City o f  Daytona Beach. The s ta te  e l i c i t e d ,  without  o b j e c t i o n ,  t h e  

fo l lowing  tes t imony fran M s .  Christy: she had seen Mr. Bassett in  t h e  posses- 

sion of a sawed off  shotgun (which the  State sa id  was i l l e g a l )  T 692-93, and t h e  
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sugges t ion  t h a t  he  had s t o l e n  a motorcycle and luggage. T 694-695. When she 

was asked i f  she had heard M r .  Rassett "conspiring to murder," she t e s t i f i e d  she 

had n o t  b u t  t ha t  W .  Bassett had made a statement t h a t  he was going to  blow two 

men away. ?he state also asked her  about a later incident which s h e  desc r ibed  

as "some kind  of brawl a t  t h e  Wreck Bar, and t h i s  guy ended up in  a trunk." 

T 695. She was also asked h e r  age ( s i x t e e n )  T 691, which was used la ter  i n  

aggrava t ion  by t h e  s ta te  a t t o r n e y  during closing argument. On cross, defense 

counsel asked whether M s .  Christy had taken  a "tape measure" and "measure[d] 

t h e  shotgun,"  T 697, and had her repeat the  statement about t h e  man being i n  

the  trunk. T 698. Officer Wilkinson t e s t i f i e d  he had seen t h e  defendant  when 

h e  a r r e s t e d  him for eluding a police officer and driving a motorcycle without a 

helmet after an 85-100 m.p.h. chase. A t  t h a t  t h e ,  Mr. Bassett to ld  him he  was 

22 years  old. T 699-700. 

The defense case proceeded as follows. Defense counsel said he would call 

" E a r l  Smith," then  asked M r .  Bassett h i s  name, which he  s a i d  was "Earl Lee 

Smith." T 701. Defense counsel continuously re fer red  to Mr. Bassett as M r .  Smith 

throughout t h e  examination (and t r ia l ) .  Counsel had h i s  c l i e n t  t e s t i f y  t h a t  he  

had i n  f a c t  l i e d  about  h i s  age to  a police o f f i c e r ,  t h a t  he l i e d  to o thers  

about h i s  age, T 701-2, and had used a d r i v e r ' s  l i cense  someone "gave to him" to 

obtain liquor. T 702. H e  also had Mr. Bassett t e s t i f y  to h i s  bir thdate ,  T. 702, 

and explained the  incident about the  guy i n  the  trunk a t  t h e  Wreck Bar. T 703. 

F i n a l l y ,  he allowed M r .  Bassett to  t e s t i f y  to  h i s  age  a t  t h e  t i m e  of t h e  

offense, and led him to say f a l se ly  t h a t  he "muld have been 18" a month or so 

after t h e  crime occurred. T 704. 

The prosecutor's cross examination, on every subject except t h a t  relevant 

to death sentencing, is reproduced below: 

MR. WHITE: 

Q. Whatever happened to t h i s  fellow t h a t  was in  the  trunk? 
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A. 
t h e  Wreck Bar to see t h a t  t r a f f i c  got  i n  and o u t  safely.  

There was a per imi ty  (sic) o f f i c e r  t h a t  walked around a t  

And h e  heard t h e  guy banging on the trunk and he let t h e  man 
out.  

Q. 

A. 

Q. 

A. 

9. 

A. 

Q. 
A. 

Q. 

You d idn ' t  go tell t h a t  officer about it, though. 

No. I went i n t o  the  bar and left .  

You had a beer? 

yes. 

What is your real nane? 

Theodore Mustus  Bassett. 

Not  Earl Lee Smith? 

No. - 
You told t h i s  off ice  t h a t  t e s t i f i e d  before you t h a t  you 

were 22 back in  November of 1978. 

That was a lie? 

A. Y e s ,  it was. 

Q. Do you remember t a l k i n g  to  a Bob Darnel1 when you were 
involved with t h i s  murder case? 

A. Yes. 

Q. 
date? 

And do you recall t e l l i n g  him how o l d  you were a t  t h a t  

A. I believe I to ld  him, too, I was 22. 

Q. Do you recall another i nc iden t  when you came i n  c o n t a c t  
wi th  a Frank Dean Genevese, ano the r  police officer from 
Daytona Beach, i n  1978? 

~o you recall t e l i n g  him t h a t  you were 22 on t h a t  occasion? 

A. I don't  remember the  occasion. 

Q. 
and apparently f a l s e l y  implicated in  a car the f t .  

It was an incident where there  was--saneone had al legedly 

Do you recall t h a t  incident now? 

A. Y e s ,  I do. 

Q. Do you recall t e l l i n g  t h a t  officer t h a t  you were 22? 
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A. Y e s ,  I do. 

Q. mat was  a l i e  also? 

A. Y e s ,  it was. 

Q. 
22? 

I t  was a l i e  when you to ld  Off icer  Darnell t h a t  you were 

A. Y e s .  

Q. say. So t h a t ' s  three lies. Have you ever been convicted 
of a crime? 

A. Yes .  

Q. Elow many times? 

A. Three. 

M R .  WHITE: No fur ther  questions. 

T 704-706 (emphasis supplied).  

Defense counsel  redirected by asking M r .  Bassett whether he also told the  

o f f i c e r s  h i s  name was Earl L e e  Smith. T 706. H e  then  p u t  two c o r r e c t i o n a l  

officers on t h e  s t a n d  t o  a t tes t  to M r .  Bassett's "or Sni th[ ' s ]"  good behavior 

(most of t h e  t h e )  for two months while awaiting tr ial .  T 706-711. 

F i n a l l y ,  defense  counsel ca l led  t h e  prosecutor, Gene White, to t h e  stand. 

He  asked Mr. hhite to attest to the  plea agreement and the  co-defendant Cox's 

l i f e  sentence. T 712-15. Mr. White cross examined himself as follows: 

If i t 's  a l l  r igh t ,  1'11 j u s t  give my reasons for t h e  plea. 

I f e l t  -- e a r l y  i n  t h e  prosecution I felt tha t  it was  a death 
penalty case, but I was going to give them t h e  bene f i t  of t h e  
doubt a t  t h a t  point  i f  they wanted to admit t h e i r  g u i l t ,  plead 
g u i l t y  -- plead g u i l t y  -- it would be some type of i n d i c a t i o n  
of a r ehab i l i t a t ion  on t h e i r  part. 

I wanted to spare the  family the  burden of coming here  to  t h i s  
courtroom and going  through t h e  ordeal of s i t t i n g  through a 
murder trial i n  which t h e i r  sons' bones would be exposed; they 
would have to hear t h e  gruesome testimony, r e l i v e  t h e i r  e n t i r e  
l i fe  u n t i l  t h i s  p i n t .  

And I wanted t o  t r y  to  p u t  it behind t h e  family, wanted to 
t r y  to save the  State expense. 
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But t h e  Defendant,  Sp ide r ,  s a i d  he  wanted to challenge t h e  
Court ;  he wanted to challenge the  evidence. 

So he has tha t .  

H e  knew t h a t  when he  withdrew t h a t  he would face t h i s  Jury,  
face the  parents, and put them through t h e  o r d e a l  t h e  e n t i r e  
time. 

T h e i r  bodies  could  no t  be r e l e a s e d .  Thei r  bodies would be 
held pending a l l  t h i s .  

He  chose t h a t  option. No chance. 

That showed h i s  i n a b i l i t y  to rehab i l i t a t e  himself. 

MR. BEVIS: 
of t h e  defendant. 

Objection to what he feels it showed on t h a t  part 

THE CCURT: Sustained. 

MR. BEVIS: Are you through, Mr. M i t e ?  

MR. WHITE: Y e s .  

REDIRECT EXAMINATION 

MR. BEVIS: 

Q. In  point of f ac t ,  E a r l  Smith demanded t h a t  t h e  state prove 
t h i s  case beyond a reasonable doubt and stood on h i s  consti tu- 
t i o n a l  r i g h t  to a jury  tr ial  of h i s  peers, d idn ' t  he? 

A. That 's  correct. 

MR. BEVIS: No fu r the r  questions. 

MR. WHITE: And i f  I may recross myself .  He  ce r t a in ly  has 
t h a t  r i g h t .  And I think the  Jury can take t h a t  i n to  consid- 
e ra t ion  also. 

T 716-17 (emphasis supplied).  

P r i o r  to  c l o s i n g  arguments,  t h e  c o u r t  l i s t e d  t h e  s t a t u t o r y  aggravating 

factors f o r  t he  jury,  beginning with the  standard phrase, t hen  r ead  t h e  s t a t u -  

t o ry  mitigating factors, prefacing the  list with t h e  standard phrase. T 720-22. 

The only instruct ion given which was not contained i n  the  standard t e x t  was one 

d i n i n g  robbery with pecuniary gain. T 726. 
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The S t a t e  closed wi th  a number of arguments which were made to the jury 

without objection at  t r ia l ,  but which are cha l lenged  i n  t h i s  post-convict ion 

proceeding. - See T 726-43. The defense closing focused on the co-defendant's 

p l e a  and l i f e  sen tence ,  l o w  age (17 )  o f  "Earl  Smith," h i s  smoking pot and 

drinking at  time of offense, the  analogy of an execution to a crucifixion, and a 

plea f o r  l i f e  for "Earl Smith" or "Earl Cox." T 744-62. A number of damaging 

inaccuracies in defense counsel 's  closing are also challenged i n  t h i s  proceed- 

ing, and w i l l  be discussed i n  more d e t a i l  below. 

The e v i d e n t i a r y  hear ing  was l i m i t e d  to the  i s sue  of counsel's effective- 

n e s s  a t  t h e  g u i l t  and p e n a l t y  phases  of  t h i s  capital  t r i a l . 2  The case for  

demonstrating ineffect ive assistance consis ts  of the following: t h e  record and 

t r a n s c r i p t  on d i r e c t  appeal; t r i a l  counsel's testimony re la t ing  to h i s  investi- 

gation and preparation fo r  tr ial:  h i s  proffered reasons for  f a i l i ng  to object to 

inadmiss ib le  tes t imony and prosecutorial argument; h i s  f a i l u r e  t o  produce 

evidence and legal  challenges supporting the challenge to the confession, and i n  

support of a case for l i f e  a t  pena l ty  phase. Expert  tes t imony on counsel's 

penalty phase representation was  also presented by both parties. On t h e  g u i l t  

phase prejudice prong, M r .  Bassett introduced the testimony of two witnesses who 

had been involved in  e l i c i t i n g  information from Mr. Bassett prior t o  h i s  confes- 

s i o n :  M r .  Brown,  a p r i v a t e  i n v e s t i g a t o r  h i r e d  by t h e  v i c t i m ' s  family; and 

Murray Ziegler, a Wlus ia  County deputy sheriff. Also int roduced r e l a t i v e  t o  

t h e  confession challenge was the testimony of Richard Kane, i n i t i a l l y  appointed 

2 Prior to  t h e  ev iden t i a ry  hearing, tr ial  counsel's deposition w a s  taken for 
use as substantive evidence, and was admit ted a t  t h e  hear ing  as Defense 
Exh ib i t  34. E x h i b i t s  marked during tr ial  munse l ' s  deposition (frm trial  
counsel's file) were admitted as 1-33 at  the evidentiary hearing. 
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to  r e p r e s e n t  M r .  Bassett ,  M s .  Gardner, secretary to Judge Cobb, who permitted 

Mr. Kane to withdraw, and Mr. Darnell, who was one of the officers who obta ined  

the  confession. Related exhib i t s  were also admitted. 

Tb demonstrate prejudice a t  penalty phase, i n  addition to the record of the  

t r i a l ,  M r .  Bassett introduced a number of records re la t ing  to h i s  childhood, 

treatment a t  juvenile r e h a b i l i t a t i o n  f a c i l i t i e s ,  a psychologis t ,  p r i e s t  and 

social workers and fami ly  members who recounted h i s  e a r l y  l i f e .  Documents 

re la t ing  to co-defendant Cox's background were proffered but excluded. 

The s ta te ' s  case c o n s i s t e d  of  the  testimony of Howard Pearl, who was the 

defense attorney representing the d e f e n d a n t  Cox, as its e x p e r t  on  pena l ty  

phase, and r e l i a n c e  on its cross-examination of witnesses and excerpts from 

exhibi ts  re la t ing  to M r .  Bassett's childhood toward attempting to demonstrate a 

presentation of h i s  background would not have affected the  outcome of the  trial. 

2. Ihe pretrial and trial oonduct of ooz~lsel 

S h o r t l y  af ter  M r .  Bassett was indicted, Thomas E. Bevis was appointed to 

r e p r e s e n t  him on t h e  charges .  R 7. Though t r i a l  counsel  never  formally 

requested d iscovery ,  t h e  s ta te  provided a number o f  r e p o r t s  related to the 

investigation which were generated both by the mlusia County S h e r i f f  ' s Off ice 

and t h e  F l o r i d a  Department of Law Enforcement. a. 3-37, PCR 692-873. Counsel 

t e s t i f i e d  tha t  ear ly  i n  the  proceedings h i s  "assessment of  t h e  case -- and I 

believe -- I ' m  s u r e  it was concurred in,  by Mr. Pearl, whom I discussed the case 

with a t  length -- was that i f  the  defendants '  statements went i n t o  evidence, 

t hey  would almost s u r e l y  be convicted" o f  f i r s t  degree murder. PCR 914. 

Counsel's analysis of the  l i k e l i h o o d  of p r e v a i l i n g  a t  pena l ty  phase was t h e  

same: "I thought ,  a l l  a long ,  . . . t h a t  i f  he were convicted and the  statement 

went i n  -- the jury had knowledge of  t h a t  -- t h e y  would recommend t h e  dea th  

p e n a l t y ;  and I f e l t  ve ry  s t r o n g l y  t h a t  t h e  C o u r t  would go a long  with t h a t  

recommendation." PCR 989; T 112,915-16. Counsel thought t h i s  was a dea th  

1 
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p e n a l t y  case "from - a b  in i t i o . "  PCR 988. Under questioning by t h e  tr ial  judge 

a t  the  post-conviction hearing, t r i a l  counsel sa id  he f e l t  a case for life would 

be "hopeless." pCT 203. 

Counsel t e s t i f i e d  h i s  f e e  a p p l i c a t i o n  probably underestimates the  total 

number of hours spent on t h e  case, b u t  was "as a c c u r a t e  a r e f l e c t i o n "  as he  

could  now recall .  PCR 913. Counsel also agreed  a "fair  s t a t emen t"  o f  h i s  

d iv is ion  of hours is t h a t  t h e  "vast ma jo r i ty"  were devoted t o  p repa r ing  f o r  

g u i l t  phase,  as opposed t o  t h e  p e n a l t y  phase o f  t r ia l .  PCR 913. The total 

number of hours re f lec ted  f o r  pretrial work is 78.5. Ex.2, FCR 686. 

C o n s i s t e n t  wi th  h i s  pretr ia l  assessment of t h e  case, counsel focused h i s  

energies on suppressing the  confessions based on t h e  argument counse l  thought  

w a s  t h e  "bes t  chance": t h a t  there  was insu f f i c i en t  proof of t h e  corpus d e l i c t i  

to  admit t h e  confess ion .  PCR 914.3 To t h i s  end, he took deposit ions of s i x  

witnesses. FCR 906-907. A l l  of those witnesses are re la ted  to t h e  establishment 

o f  corpus  d e l i c t i .  Those are the  only deposit ions taken i n  the  case as far as 

counsel can recall, PCR 905, and the record r e f l e c t s  no other  depositions. 

After a hearing on t h e  corpus d e l i c t i  challenge to t h e  admiss ib i l i ty  of the  

confessions, t he  motion was denied. FCR 916. The t ranscr ip t  of t h a t  hearing w a s  

n o t  inc luded  i n  t h e  r eco rd  on appeal o f  t h i s  case. While counse l  received 

numerous FDLE and V o l u s i a  County S h e r i f f ' s  Office reports r e l a t i n g  to  t h e  

i n v e s t i g a t i o n ,  he  never  deposed any l a w  enforcement officers or anyone else, 

because, he says: ''"he way I asses sed  t h e  case, w a s  s imply t h a t  i f  a corpus  

d e l i c t i  was made and t h e  confes s ions  went i n ,  t hen  t h a t  was p r e t t y  much the  

state's case; without t h e  confessions, they had a l i t t le  case: with it, they had 

a v e r y  s t r o n g  case." Counsel also challenged the  statement a t  tr ial  PCR 909. 

as involuntary, ca l l ing  no witnesses except the  defendant. T 440-500. 

3 Although counse l  thought  t h e  confession would make or break t h e  case, 
held out  l i t t l e  hope for its suppression a t  the  tr ial  level .  PCR 922-23. 

he 
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. For t h e  de fense  case against  imposing a death sentence, counsel t e s t i f i e d  

it was also ''a fair statement" to say t h a t  "the bulk  of t h i s  p r e p a r a t i o n  came 

j u s t  prior to  p e n a l t y  phase beginning." PCR 913,991. Counsel conducted no 

independent investigation of Cox and obtained no records of e i t h e r  Cox's or h i s  

own c l i e n t  I s background. Investigation and preparation of the 

case f o r  l i f e  consisted of: counsel  speaking wi th  j a i l e r s  ( a t  h i s  c l i e n t ' s  

PCR 986-1000. 

r e q u e s t )  PCR 990, ta lk ing  with h i s  m t h e r ,  and having an "understanding" of the 

case. H e  also "eva lua ted  t h e  law as it e x i s t e d ,  a t  t h e  t i m e ,  concerning 

aggrava t ing  and mi t iga t ing  circumstances to  see which, i f  any, applied. I did 

research on whether or not one might merge -- a l l  of t h o s e  th ings . "  PCR 991. 

I n v e s t i g a t i o n  i n t o  M r .  Bassett 's background and chi ldhood was described by 

counsel: "I think I discussed it, some with Gus, but my m e m o r y  of it was t h a t  it 

was t h a t  it wasn't i n  tremendous d e t a i l  ,'I PCR 992. Counsel's "investigation" did 

not go so f a r  as to uncover M r .  Bassett's true name: "He had an alias. I never 

w a s  extremely clear what h i s  real name was; e i t h e r  Theodore Augustus Bassett or 

Earl Lee Smith." PCR 886: PCT 84-85. 

Counsel also t e s t i f i e d  he d i d  have a s t r a t e g y  f o r  p e n a l t y  phase: "my 

strategy,  primarily, was to make an emotional appeal." FCR 993. H i s  focus  i n  

p r e s e n t i n g  evidence was h i s  c l i e n t ' s  age, t h e  fact the  codefendant  was the 

dominant person in  the  crime and the  co-defendant's l i f e  sentence. "I wanted to  

put it off as much on Cox, as I could." PCR 993-94. 

3. Evidence of prejudice produced in F o s t ~ i c t i o n  

(a) Guilt Phase: 
brought out at trial. 

Factual and legal challenges to the cmnfession - not 

Counsel was tipped off to the  par t ic ipa t ion  of several  people i n  obtaining 

Mr. Basse t t ' s  confession. In discovery provided him by t h e  s t a t e ,  a g e n t s  of 

FDLE and S h e r i f f ' s  O f f i c e  reports r e l a t e d  t h e  p a r t i c i p a t i o n  of a p r i v a t e  

invest igator ,  Charles Brown, in t he  investigation. Ex. 3-15, PCR 692-722: PCR . 
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50-60,76 (Bevis  tes t imony)  . H e  took no ac t ion  to fur ther  invest igate  Brown's 

involvement, even though he knew from information provided him, tha t :  (1) Brown 

was working closely w i t h  t h e  s h e r i f f ' s  department; and ( 2 )  Brown had several 

conversations with Mr. Bassett w h i l e  h e  was i n c a r c e r a t e d .  There were o t h e r  

r e l e v a n t  facts bear ing  d i r e c t l y  on t h e  voluntariness i ssue  ac tua l ly  raised a t  

tr ial  by counsel, and on the  " i n i t i a t i o n "  q u e s t i o n  upon which t h e  confes s ion  

issue was ultimately resolved on appeal, which counsel did not investigate.  

Both Ziegler and Brown t e s t i f i e d  a t  t h e  pos t -convic t ion  hea r ing  t o  t h e i r  

p a r t i c i p a t i o n  i n  t h e  i n v e s t i g a t i o n  of the  case. Brown was hired by one of the  

v i c t i m ' s  families to  i n v e s t i g a t e  t h e  d i sappea rance  of t h e  t w o  young men. 

PCT 41-43. Brown m e t  with the  s h e r i f f ' s  o f f i c e  on several  occasions about the 

case and "frequently" exchanged information with t h a t  off ice .  H e  also 

m e t  w i th  t h e  S t a t e  At torney  Jack  Watson, and r epor t ed  informat ion  to  him. 

PCT 51-52, PCR 1174-1185, (Watson deposition exh ib i t s ) .  Brown au thor i zed  t h e  

she r i f f ' s  office to  call him collect, and on one reported occasion, gave money 

to  one of  t h e  deputies.4 

PCT 55. 

Brown admi ts  t h a t  on numerous occas ions  he  spoke wi th  Gus Bassett i n  

meetings i n  h i s  cell which continued up u n t i l  days preceding the  confession. H e  

t e s t i f i e d  h e  "had c l e a r a n c e  to  t a l k  to  him." PCT 53. Brown prayed with him, 

gave him what amounts to a "Christian bur ia l  for the  victims" speech,  t o l d  him 

the  vict im's  family might h i r e  an at torney for him, and tha t  he w u l d  t r y  to g e t  

4 The payment was to  Ziegler, and characterized by both as a "loan" which was 
paid back. FCT 56,39. m y  Mathews, an i n v e s t i g a t o r  for pos t -convic t ion  
counse l ,  t e s t i f i e d  Brown to ld  him he had a deputy on h i s  payroll, PCT 704- 
11. The receipt fo r  t h e  payment to Ziegler was contained i n  Brown's expense 
f i l e  for t h i s  case but was removed by Brown j u s t  prior to the  hearing, even 
though the  f i l e  w a s  under subpoena, because he  thought  pos t -convic t ion  
counsel "might make it an issue." PCT 58,65-66. 
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him immunity i f  he talked. PCT 44-50. Ziegler ( t h e  deputy s h e r i f f )  and Watson 

( t h e  state attorney) confirm Brown to ld  them of these basic  topics of conversa- 

t ion.  PCT 28-29,32-34. 

Two o t h e r  witnesses, m b e r t  Damell of t h e  FDLE and Elizabeth Gardner, the 

o r ig ina l  t r i a l  judge's secretary, also t e s t i f i e d  on matters r e l e v a n t  to  t h e  

confes s ion .  M s .  Gardner produced t h e  calendar  of Judge Warren Cobb, who per- 

mitted the  withdrawal of t h e  a t t o r n e y  i n i t i a l l y  appointed to  r e p r e s e n t  Gus 

Rassett. For t h e  day t h e  withdrawal was pe rmi t t ed  t h e r e  is no record of a 

hearing held on the  motion to withdraw. Ex. 35, PCR 1019-20; PCT 72-75. M r .  

D a r n e l l ,  who was i n  court  when the  withdrawal order  was brought to the  judge's 

a t ten t ion ,  t e s t i f i e d  Mr. Bassett was - not there ,  and t h a t  he did not w a i t  to f ind 

o u t  i f  another  a t torney would be appointed, proceeding d i r e c t l y  to question M r .  

Bassett. PCT 76-78. The f i r s t  time Bassett knew o f  t h e  withdrawal was when 

Darnell informed him. 

(b) post-ccxlviction evidene relating to the penalty phase 

i. Brpert testimony on anmsel's ineffectiveness 

To defend t h e  e f f e c t i v e n e s s  o f  counse l ,  t h e  s ta te  ca l led  as its expert 

witness a long-time local p u b l i c  defender ,  Howard Pea r l .  PCT 440-500. M r .  

P e a r l  represented the  codefendant ,  John Cox, and w a s  familiar with t h e  general 

f a c t s  of t he  case, PCT 446-53. H e  was establ ished (as s t ipu la t ed )  as an expert 

c r i m i n a l  de fense  a t t o r n e y .  PCT 446-50. Mr. Pearl  offered h i s  view t h a t  the  

many on t h e  spot d e c i s i o n s  r equ i r ed  of t r i a l  lawyers ,  and t h e  v a g a r i e s  of 

i n t e r a c t i o n  wi th  j u r o r s ,  make it impossible  t o  determine from a cold record 

whether a t r ia l  lawyer is i n e f f e c t i v e .  PCT 457, 459. Pe would g i v e  g r e a t  

d e f e r e n c e  to  t h e  judgment of t he  lawyer who ac tua l ly  appeared before t h e  jury. 

PCT 459. Mr. Pearl's opinion on t h i s  case was clear. He  t e s t i f i e d  t h i s  was 

" i n e v i t a b l y  a case i n  which d e a t h  would be imposed," FCT 45, and t h a t  "abso- 

l u t e l y  nothing" could have been done tha t  would have r e su l t ed  i n  a l i f e  recom- 
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mendation or v e r d i c t .  PCT 453.5 Knowing t h a t ,  M r .  Pearl  took t h e  l i fe  plea 

offered by t h e  state. PCT 453. H i s  professional opinion of Wm Bevis ,  through 

working a g a i n s t  him as a state attorney and with him as a defense attorney, is 

t h a t  Mr. Bevis is a good lawyer, with an exce l l en t  reputation. 453. P r i o r  

to  t e s t i f y i n g  at the  post-conviction hearing, M r .  Pearl had not read the  record 

of  M r .  Bassett's t r ia l  - g u i l t  or penalty phase --and had no knowledge of how 

trial  counsel ac tua l ly  performed. PCT 4S7, 465. Specif ic  excerpts of t h e  penalty 

phase tr ial  were brought t o  Mr. Pear l ' s  a t ten t ion  for the  f i r s t  time when he was 

on t h e  stand. 

M r .  Pearl agreed t h a t  even i f  defense counsel considered the  penalty phase 

case a "dead loser," t h e  o b l i g a t i o n  t o  i n v e s t i g a t e  and prepare remained. 

PCT 466, 468, 473. ("It  is t h e  de fense  a t t o r n e y ' s  d u t y  to  inves t iga te  a l l  

avai lable  sources of evidence i n  order to determine whether or n o t  any of them 

may be useful to h i s  c l i e n t  i n  t h e  presentation of a defense. I don ' t  think any 

lawyer would argue with you about that ." pCT 473.) Mr. pearl r e l a t ed  t h a t  even 

du r ing  t h e  t i m e  t h i s  case pended pretr ia l ,  h i s  practice was to obtain c l i e n t  

h i s to r i e s ,  and almost i n v a r i a b l y  have a psychologica l  e v a l u a t i o n  conducted. 

PCT 468-69. 

5 O f  cour se ,  M r .  P e a r l  r ep resen ted  t h e  o l d e r  codefendant ,  who M r .  Bassett 
sa id  ac tua l ly  ccmnnitted t h e  k i l l ings .  M r .  Pearl had backed o f f  h i s  extreme 
posi t ion sanewhat by the  end of h i s  testimony: 

BY MFL m: 

Q. M r .  Pea r l ,  you don ' t  know a l l  t h e  facts t h a t  t h i s  j u ry  heard, 
do you? 

A. N o ,  sir. I don ' t  know any in  fact. I was offered t h e  record 
to read and I declined to read it. 

Q. So, you can't say -- 
A. No, sir. I don ' t  r e a l l y  know why I ' m  here. 

PCT 500-501. 
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Consistent with the  state's contention t h a t  introduction of evidence of M r .  

I- 

. 

. 

Bassett's childhood and background would open the door to unfavorable testimony, 

t h e  s t a t e  sought M r .  Pearl's opinion on cer ta in  types of mitigation testimony. 

Asked whether he had "any theory of putting mothers on the  stand," FCT 457, Mr. 

Pearl s a i d  h i s  experience "has been negative" mostly because "every one of them 

t h a t  [he had] ever met had her own agenda," t h a t  is, "justifying t h e i r  own l i f e  

and t h e i r  own actions i n  essence saying,  where d i d  I go wrong. ..I1 PCT 458. 

However, Mr. Pearl later agreed he could not make a blanket s ta tement  t h a t  t h e  

testimony of a defendant's mother would always be unfavorable. PCT 458, 471. The 

state then s m a r i z e d  what it thought was the unfavorable information t h a t  muld 

have been revea led  had M r .  Bassett 's fami ly  and childhood background been 

presented i n  mitigation: 

Q. L e t  m e  ask you another hypothetical. Assuming you had t h e  
f a c t s  where the individual, since the  age of nine or ten years 
old,  shows aggres s ive  behavior , problems i n  school ,  d is- 
obedience toward teachers. 

The mother thought  -- t h e  mother ' s  tes t imony through t h e  
records showed t h a t  he participated i n  t h e f t s  i n  neighborhood 
houses,  he picked on h i s  brothers and sisters, t h a t  -- let m e  
j u s t  take a second. 

That t hey  had shown t h a t  he was t h e  worst kid on the  upper 
l e v e l  i n  school f o r  d i s c i p l i n e  for boys of t h i r t y - f i v e  
children; tha t  he stole tm cars that  t he  mother knew o f ;  t h a t  
f ighting i n  school, unacceptable behavior a t  home, staying out  
late. 

A psychologis t  whose opinion was tha t  M r .  Bassett was -- was 
not surpr i sed  that M r .  Bassett had worked as an accomplice t o  
k i l l  someone; t h a t  he  was very  v i o l e n t  -- had v i o l e n t  
behavior; t h a t  he thought about  murders; t ha t  he though about 
death. 

That t h e r e  were many episodes when he gave him a f a c t  situa- 
t i on  tha t  he turned in to  a violent s i tua t ion .  

A. You're talking about  the psychologist? 

Q. H e  gave h i s  opinion as to the  personality make-up t h a t  he  
was a n t i - s o c i a l ,  t h ings  of tha t  nature, wuld you think tha t  
would be something you would want to  p resen t  i n  a p e n a l t y  
phase of a murder case? 
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PCT 459-60. 

To t h a t  question, M r .  Pear l ' s  responded (over objection as a misleading and 

inaccurate hypothetical): 

THE WITNESS: A l l o w  m e  to answer it i n  as general a way as I 
can since -- Of course, I have no t  heard or examined any of 
t h a t  evidence or testimony ... 
A. me lawyer's job i n  defending a person i n  the second phase 
of a capi ta l  case is to establ ish,  as best he can, m i t i g a t i n g  
circumstances which he  hopes w i l l  outweigh t h e  aggravating 
circumstances,  and, of course,  he can e s t a b l i s h  no t  o n l y  
s t a t u t o r y  mitigating circumstances but non-statutory mitigat- 
ing circumstances. 

And, once again, the  dynamics of every case is di f fe ren t  f r m  
any other case and the  lawyer's jdgment about what to use and 
what to  r e f r a i n  from using is a h i g h l y  personal profession 
kind of decision which is very d i f f i c u l t  to  second-guess or 
c r i t i c i ze .  

But, my reaction to  the f a c t s  set fo r th  i n  your question and 
accepting them for the  purpose of t h i s  answer, i f  accurate and 
t r u e ,  it would sound to me as i f  I was establishing aggravat- 
ing circumstances i n  a sense. 

Now, they w u l d  not be s ta tu tory  aggravating circumstances but 
I w u l d  ra ther  t h a t  a sentencing j u r y  d i d n ' t  hear about  my 
c l i e n t ' s  bad background i f  he had one. 

I don't  think I can say more about t h a t  w i t h o u t  no t  knowing 
what case and what evidence you're ta lking about .  

PCT 460-61. 

On cross, M r .  Pearl reiterated h i s  basic approach: "I w u l d  cer ta inly,  i n  

any case, prefer  a sentencing jury to  think tha t  my c l i e n t  may have been a choir 

boy than  t o  remove a l l  doubt by t e l l i n g  them t h a t  he was not." PCT 468. H e  

agreed, though, t ha t  an attorney cannot make a sound decision whether to present 

background m i t i g a t i o n  u n l e s s  he had first conducted an investigation and knew 

what was there. PCT 473-474. 

More importantly, while on the  stand M r .  Pearl for t h e  first time was made 

aware tha t  much "bad" information had actual ly  been presented to  the jury by the  

s ta te  and admit ted he r e a l l y  d i d n ' t  know what ef fec t ive  counsel should do i n  
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that instance. PCT 486. He did know, however, that he would have objected to 

much of the evidence the record shows was admitted without proper objection. For 

instance, Mr. Pearl was asked his opinion of the state seeking to admit evidence 

of the defendant possessing illegal firearms, IPCT 483, that he had conspired to 

murder another, PCT 487, had stolen a motorcycle, and had fled and eluded a 

police officer. PCF 486. Mr. Pearl said "during a phase two, any time I heard 

a question which to me sounded as if counsel was trying to elicit evidence of 

non-statutory aggravating circumstance, I would object and move for a mis- 

trial." PCT 489. "You've kind of stumped me with the business about things 

coming in like if he was convicted of stealinq motorcycles. I can't understand 

how that kind of thing would mme in to be heard by the jury during sentencing 

phase." PCT 486-87. The state suggested on re-direct that the evidence was 

admissible to rebut the statutory mitigating factor of a lack of criminal 

history, and Mr. Pearl agreed such had been admitted in the past over his 

objection. However, on recross, his position on this issue was 

clear: 

PCT 489-90. 

I would raise objections. It may very well be that counsel on 
the spot felt an objection would be -- would irritate the jury 
and it would be for him to decide, but ordinarily, certainly 
during the life/death phase of a trial, if I see anything 
that's even remotely found, like it could be error, I would 
object, make the objection and preserve it and make a motion 
for mistrial automatically if any error, if I saw it, took 
place during that phase of the trial. 

It's pretty delicate stuff. 

PCT 498. Even if the court advised the objection would be overruled (in a 

pretrial conference), the state's 

ruling on appeal. PCT 499-500. 

expert would object to test the court's 

Finally, on cross examination Mr. Pearl was also asked his opinion of the 

effect of an attorney presenting misleading information to the jury. The 

specific misleading information brought to his attention was putting a client on 
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the stand and leading him to testify to a false name and age. His expert 

opinion is that jurors' knowledge that they are being fed false information is 

devastating: "If the jury got the idea is any manner at all that they thought 

they were being misled by the attorney during closing argument, certainly it 

would weigh heavily. False in one, false in all, you know the rule." PCT 480. 

Joan Bickerstaff was called by the defendant to testify as an expert 

witness.6 She - had read the record of the penalty phase, this Court's opinion 

on Mr. Bassett's direct appeal, and the amended motion to vacate judgment and 

sentence. PCT 333-34. Her unique perspective is that she was preparinq and 

trying capital cases on a specific appointment in an adjoining circuit during 

the same time this case was prepared and tried. Her opinion was that Mr. Bevis 

was ineffective at penalty phase and she provided the reasons for that opinion. 

PCT 346. "I believe that Mr. Bevis, at the beginninq of the trial, number one, b 

should have known his client's real name, since Mr. Bevis continued to refer to 

the defendant is this case as Earl Lee Smith, which was one the of aliases." 
c 

PCT 348. Ms. Bickerstaff summarized the bases for her opinion that defense 

counsel was ineffective: 

A. I feel that Mr. Bevis' overall presentation of the penalty 
phase was deficient. I believe that he failed to present an 
adequate rebuttal to the state's case. He failed repeatedly 
to make objections to what I believe were objectionable 
statements made by the prosecutor durinq his argument; 
objectionable questions which were asked of the state's 
witnesses; and particularly the soliloquies that Mr. White 
involved himself in when he was on the stand cross examining 
himself, after havinq been called as a defense witness. 

I think that there was a lack of evidence with regard to any 
extensive efforts to prove any mitigating factors, including 
the statutorial defined mitigating factors, but also any type 
of mitigation which would help to explain or serve to convince 
a jury that a sentence of life imprisonment was more approp- 
riate in the case. 

6 Her qualifications are set forth at PCT 324-333. 
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I f e e l  also t h a t  M r .  Bevis -- even i n  those cases where h i s  
o b j e c t i o n s  were s u s t a i n e d ,  f e l l  s h o r t  of doing what was 
appropriate under t h e  circumstances,  which was to  request 
correct ive or curat ive instruct ions of the  cour t  to t h e  j u r y .  
I t h i n k  most l a y  people have no i d e a  what it means when an 
object ion is e i t h e r  over ru led  or sus t a ined .  "hey have no 
idea  what e f f e c t  t h a t  should have on t h e i r  consideration of 
the  testimony, and unless they are cautioned by the  c o u r t  they 
w i l l  consider it i n  its t o t a l i t y .  

I think t h a t  -- It appears to me as i f  t h e  gentleman gave up  
a f t e r  h e  lost t h e  g u i l t  phase and did not make any adequate 
e f f o r t  to  prepare himself or to present any type of convincing 
case a t  the  penalty phase. It gives the appearance of someone 
who spent a l l  of h i s  e f f o r t  attempting t o  keep t h e  case from 
coming to  t h i s  p o i n t  i n  time, and then when it was the for 
the advisory penalty phase of the  case to  g o  forward, he was 
unprepared. He  found himself s t r i c t l y  in  a defensive posture. 
The use of m e  of h i s  witnesses, to  the e x t e n t  t h a t  he even 
presented  t h e  case f o r  t h i s  defendant, was I think extremely 
ineffective.  

PCT 346-47. 

M s .  B i c k e r s t a f f  gave her  opinion i n  response to specific issues of inef- 

fectiveness, which w i l l  be referred to where relevant  i n  t h e  argument below.  

ii. Mitigation which amld have been presented 

(1) Childhood and social history 

How g r i s l y  the k i l l i n g s  were and how bad Mr. Bassettls character was at the 

time of the  offense makes up the  e n t i r e  p i c t u r e  known t o  t h e  j u r y ,  judge and 

t h i s  Court i n  finding death to  be the  proper sentence. How M r .  Bassett got  to be 

who he was a t  t h a t  t i m e ,  and why, - no sentencer  ever heard. The s tory  of Gus 

Basset t s childhood and adolescent years, and t h e  splintered, chaotic,  abusive, 

and impoverished circumstances under which h e  grew up, could have been t o l d  

through fami ly  members, a pr ies t ,  nuns, social workers, a psychologist, and 

through school and treatment records. The evidence presented b e l o w  established 

t h a t  there  is a tragic s to ry  the  sentencers never knew when they recommended and 

imposed death. 
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Theodore Augustus Bassett, Jr., was conceived, literally, in  violence. H i s  

mother, Mary Freeman, was raped by an acquaintance (Donald Leece) and Gus w a s  

born September 21 ,  1959 when s h e  was n ine teen .  PCT 410-11, 428.7 Gus was 

to ld  about the  c i rcumstances  o f  h i s  mother ' s  rape; he  was exposed to  t h i s  

knowledge when he  was only f ive.  PCT 411, PCR 1147. When Ms. Freeman was e ight  

months pregnant with Gus she married 'Iheodore Augustus Bassett, Sr. H e  was nice 

a t  f i r s t ,  M s .  Freeman t e s t i f i e d ,  but changed dramatically a f t e r  Gus was born. 

PCT 412. mile the  baby w a s  still in  the  hospi ta l ,  Bassett, Sr. t o ld  t h e  fami ly  

Gus had d i e d ,  t hen  s a i d  he was " j u s t  foo l ing . "  PCT 414. Bassett, Sr. later 

threatened to k i l l  Gus by put t ing plastic bags over h i s  head while he was st i l l  

i n  t h e  c r i b .  PCT 412. M s .  Freeman's brother t e s t i f i e d  through a f f i d a v i t  t h a t  

Theodore Bassett, Sr. threatened to do t h i s  "many times." PCR 1147. 

The senior  Bassett w a s  also cruel  to  GUS'S mother. She t e s t i f i e d  she still 

has scars from h i s  beatings. H e  tried to s t r a n g l e  h e r  a t  least  once.  PCT 416. 

Gus saw t h e s e  b e a t i n g s  when he was young and would scream fo r  "mamy." PCT 

413; PCR 1148. Mrs. Freeman was working i n  a binding factory a t  t h i s  time making 

$45 a week, and Bassett, Sr. would take a l l  but ten  do l l a r s  when she got  home. 

PCT 415. For several  years, the  family had to l i v e  on AFDC and welfare, and had 

l i t t l e  to  provide  food and s h e l t e r .  PCT 420. Bassett, Sr. lef t ,  then the  tw 

had a shor t  reconci l ia t ion around Christmas of 1964, which later r e s u l t e d  i n  

Tammy Bassett 's  b i r t h .  PCT 418. S h o r t l y  a f t e rward  he abandoned t h e  family 

again, and so ended Mrs. Freeman's re la t ionship  with lheodore Bassett, Sr. 

The nex t  major male role model t o  e n t e r  GUS'S l i f e  was Leon Charest .  

M r .  Charest w a s  l iv ing  in  prison j u s t  before M s .  Freeman marr ied him. 

Charest was ,  for a shor t  time a good f a the r  and provider, according to 

PCT 419. 

JXT 419. 

7 The S t a t e  cross-examined M r .  Bassett's mother about  t h e  rape, revealing 
fur ther  de t a i l s .  PCT 428. Dan Berger,  M s .  Freeman's b r o t h e r ,  t e s t i f i e d  
through a f f i d a v i t  t h a t  Leese "spent  most o f  h i s  l i f e  i n  j a i l  and was 
murdered one week a f t e r  h i s  release f ran  ja i l  i n  1978." PCR 1147. 
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M s .  Freeman's testimony. But h i s  alcoholism and philandering soon dominated the  

relat ionship,  and it ended. PCT 420. M s .  Freeman's brother r e l a t ed  h e  "had t o  

go to  Mary's house  and make Charest stop b e a t i n g  h e r  j u s t  l i k e  I d i d  w i t h  

Bassett. Gus saw Chares t  beat Mary which upse t  Gus te r r ib ly ."  PCR 1148.  

Contemporaneous records d i s c u s s e d  below provide more detail about the  men i n  

Gus's l ife.  

I n  t h e  meantime Gus had developed something of a r e l a t ionsh ip  with h i s  

grandfather who l ived i n  the  area. H i s  g randfa ther ,  t h e  most c o n s i s t e n t  male 

f igu re  i n  young Gus's life, was an alcoholic binge drinker who constant ly  fought 

with h i s  mother o v e r  how Gus was to be raised. H e  was so ext remely  l a x  a t  

imposing any d i s c i p l i n e .  PCT 421-22; PCR 1148. Treatment records r e f l e c t  how 

the  tension between him and Ms. Freeman created more turbulence f o r  Gus i n  h i s  

childhood. 8 

GUS'S unstable  family l ife spilled over to  h i s  behavior and performance a t  

school. From kindergarten, he had an extremely high absence rate,  miss ing  f o r  

i n s t a n c e ,  27 days  i n  7 months a t  Huntington School .9 Ex. 39, PCR 1026-1037. 

H i s  grades were l o w  from t h e  start. PCR 1027-1040. Board of Education records 

r e v e a l  Gus as a c h i l d  consis tent ly  scored nearly three grades b e l o w  h i s  actual  

l e v e l  i n  r ead ing  scores. By t h e  age  of seven, a school  psychological 

report revea led  Gus ' s  "psychologica l  ad jus tment"  was "poor," as w e l l  as h i s  

academic p rogres s ,  and t h a t  he was "going on to  second g r a d e  f o r  social 

- Id .  

8 Tammy Bassett, Gus' sister also testified a t  t h e  evidentiary hearing about  
t h e  diff icul t  family circumstances. PCT 313-321. The Sta te ' s  cross-exam- 
i n a t i o n  r evea led  how t h e  same upbringing affected her. She, too, had been 
i n  trouble w i t h  t he  law, having been convicted of a felony. 

H i s  mother exp la ined  Gus was being bea ten  and picked on by t h e  kids in  
school during these years. 

pCT 321. 

9 
PCT 423-4. 
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reasons."  PCR 1030. The same pa t t e rn  remained through th i rd  grade, spent i n  

h i s  t h i r d  elementary school .  While i n  t h i r d  grade ,  a psychologica l  s tudy  

revealed an "average" $0, and that :  

There is . . . a g r e a t  d e a l  o f  anxiety operating with Teddy 
which is manifested i n  h i s  self-doubt, h i s  d i s t r a c t a b i l i t y  and 
h i s  l o w  tolerance for  fa i lure .  Ted's self-image is qui te  poor 
and he tends to unconsciously i d e n t i f y  wi th  social isolates 
whm he considers rather foolish and ridiculous. 

The level  of cognitive functioning on h i s  Rorschach, is n o t  
comparable t o  h i s  WISC IQ, and sugges t s  tha t  he becomes so 
stimulated by emotional factors, that  he distorts r e a l i t y  and 
is unable to use h i s  intel l igence very effectively.  . . . 
The Wrschach fur ther  suggests t ha t  a good deal of anx ie ty  is 
ope ra t ing  wi th  t h i s  boy and t h a t  he is tending toward an 
or ientat ion which w i l l  be marked by a general unresponsiveness 
t o  o t h e r s  and poor interpersonal relationships.  This no doubt 
stems i n  part f r m  h i s  r e l a t i o n s h i p  with h i s  p a r e n t s  which 
f o r  him is such a confl ic ted area t h a t  he can handle it only 
v i a  m p l e t e  avoidance. 

Teddy's primary de fenses  are denial  and avoidance which are 
not  suf f ic ien t  to prevent the break through of impulses ,  many 
of which are aggressive. There is some suggestion t h a t  Teddy's 
social consciousness causes him to experience g u i l t  because of 
t h e s e  impulses and he tends  t o  t u r n  aggress ion  inward o n  
occasion.  These f a c t o r s  plus i n d i c a t i o n s  t h a t  Teddy is 
experiencing a good deal of a n x i e t y  and many dysphor ic  
f e e l i n g s ,  sugges t s  t h a t  Teddy is i n  need o f  p r o f e s s i o n a l  
help. 

PCR 1048-49. 

The high n&r of absences and academic problems continued to the  F i f th  grade. 

A May 7, 1971 "pre-admission sunanary" was completed to  determine whether 

Gus should be admitted to M t .  St. John's School fo r  Boys. The s m a r y  noted the 

fol lowing immediate family s i t u a t i o n :  Bassett, Senior  had a " h i s t o r y  o f  

uns t ab le  employment and was a heavy d r i n k e r , "  and "his  address is unknown": 

G u s ' s  mother and Leon Chares t ,  h e r  husband a t  t h e  t i m e ,  "have experienced 

r e c u r r e n t  marital problems," and t h a t  Leon Charest  and the grandfather were 

alcoholics. The summary also noted GUS'S mother "be l i eves  t h e  absence of an 

10 In h i s  youth, Theodore Bassett, Jr. w a s  referred to as "Ted" or ''Teddy''. 

- 24 - 



adequate  f a t h e r  f igure and t h e  marital discord have adversely affected Teddy," 

and t h a t  she "accepts the  poss ib i l i t y  her emotional problems and t h o s e  o f  h e r  

two spouses  were r e l a t e d  t o  Teddy's problems." It  concludes: "She does not 

seem, however, t o  have t h e  capacity, a t  t h i s  t i m e ,  to  d e a l  wi th  h e r  s o n ' s  

problems whi l e  h e ' s  a t  home, when she is trying to  cope with her  personal and 

marital problems," and recomends Gus, ( " W d y " ) ,  be placed a t  M t .  S t .  Johns.  

- MSJ, PCR 1050-51. 0-1 June 21, 1971, a t  age eleven, Gus was voluntar i ly  admitted 

to M t .  S t .  John's. Since h i s  family was on AFDC, t h e  records show,  h i s  s t ay  w a s  

paid fo r  by "state welfare." PCR 1052. He ac tua l ly  entered t h e  school i n  August 

of 1971. 

Fa the r  Kenneth McDonald, t h e  Director of  M t .  St .  John's, t e s t i f i e d  a b o u t  

the  school and about Gus a t  t he  evidentiary hearing. Father McDonald is a priest 

i n  t h e  C a t h o l i c  Church, a Chaplain a t  two prisons,  and s ince  1943 has directed 

M t .  St. John's. H e  d e s c r i b e s  it as a p r i v a t e ,  non-prof i t  center provid ing  

" r e s i d e n t i a l  t r ea tmen t  for boys," l o c a t e d  i n  St .  John, Connecticut. PCT 223. 

H i s  memories of "'Ed'' were mostly "bland," indicating to him he had n o t  been i n  

s e r i o u s  t r o u b l e  a t  t h e  school .  PCT 225. Most of the  boys who came there  had 

troubles a t  home. PCT 235. H i s  recollection w a s  t h a t  ''Ted" " d i d n ' t  relate 

e a s i l y  w i t h  t h e  o t h e r  boys ... I have a d i s t i n c t  p i c t u r e  t h a t  he very much 

wanted f r i e n d s h i p ,  and I t h i n k  a t  times he  could g o  too f a r  t o  seek  it." 

PCT 225-26. H e  r e c a l l e d  "Ted" "could be e a s i l y  l ed"  and t h a t  some of the  

problems he had there  re la ted  t o  h i s  des i r e  for friendship.  Ted would provoke 

o t h e r s  to  get adul t  a t tent ion.  PCT 225-26. He  recalls Ted had "a great longing 

to be accepted." PCT 227. 'Lhe prosecutor crossed the  fa ther  about i n c i d e n t s  i n  

which Gus behaved poor ly ,  items o f  which Fa the r  McDonald had l i t t l e  or no 

knowledge. FCT 229-31. Father McDonald t e s t i f i e d  he w u l d  have come to t e s t i f y  

a t  trial, but was never contacted. PCT 228. 
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David Merry, a social worker a t  the  school, also t e s t i f i e d  a t  t h e  eviden- 

H e  worked with "Ted" while there ,  and also character ized him as  t i a r y  hearing. 

a "follower." PCT 307. H e  desc r ibed  Ted ' s  background of having "weak role 

models," "no f a t h e r  f i g u r e " ,  and t h a t  t h e  men i n  h i s  l i f e  were a l c o h o l i c s .  

PCT 304-306. H e  f e l t  Ted was g e t t i n g  b e t t e r  and responding to t h e  school 's  

treatment, but then was pulled out  against  h i s  and o t h e r ' s  advice. PCT 308. 

Two nuns who t a u g h t  a t  M t .  S t .  John's, S i s t e r  M. Fasemarie, and S i s t e r  M. 

Anthony, also t e s t i f i e d  on Gus' b e h a l f ,  through a f f i d a v i t s .  PCR 1150-57. 

Sister Rosemarie t a u g h t  a t  t h e  school  f r m  1970 to  1974, and w a s  one of GUS' 

teachers. 

blond hair." 

She remembers "Ted" as "a sloppy, f a t  boy, with a baby face and d i r t y  

She also t e s t i f i e d  he "was a very poor student who needed constant 

guidance, support, and encouragement." FCR 1150. "Ted l i k e d  t h e  sisters ve ry  

much and responded w e l l  t o  encouragement and a t t e n t i o n .  H e  simply enjoyed 

having someone mother him." ECR 1151. 

S i s t e r  Rosemarie explained some of the  details of llTkd'sll attempts to ge t  

a t ten t ion  " in  a negative way," and s a i d  "he was always t h e  b u t t  of j o k e s  and 

verbal abuse," and t h a t  t h e  k ids  used to call  him "Bassett hound." H e  w u l d  cry 

and scream when the o ther  boys harassed him. She says ''Ted" "never  took t h e  

i n i t i a t i v e  i n  anything" and t h a t  he "needed someone -- l i k e  a mother or sister 

-- to take care of him." She concludes: 

I remember Ted wi th  g r e a t  a f f e c t i o n .  H e  is o f t e n  i n  my 
prayers and I of ten  have my students say special p r a y e r s  for 
him. 

PCR 1152. N o  one con tac t ed  S i s t e r  Rosemarie, but i f  they had, she would have 

t e s t i f i e d .  

S i s t e r  Anthony was also one of "Ted's" t e a c h e r s .  She recalls him as 

"chunky chi ld ,  with a bad complexion and d i r t y  blond hair." ECR 1154. She says 

Ted should have been in  seventh grade a t  the  time he was there ,  but managed to 

do "only average work between a th i rd  and f i f t h  g r a d e  l e v e l . "  Sister Anthony 
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also d e s c r i b e s  ''Ted" as in  need of a t ten t ion  "and so t r i e d  very hard to please 

t h e  sisters." She also related Ted was ridiculed by h i s  peers, and because of 

h i s  need for at tent ion,  "Ted was a follower who could be eas i ly  led by the peers 

whose approval he sought." PCR 1156. Finally, s h e  says  "Ted w a s  a good boy, 

who was ve ry  n i ce ,  and I remember him fondly." She w u l d  have also come to 

t e s t i f y ,  but was never contacted. 

M t  . S t .  John ' s  records con ta in  s e v e r a l  notes which give contemporaneous 

accounts of the family's problems, and Gus's resul t ing behavior. 

H i s  first psychological  evaluation, by Dr. Stephen Bank, was conducted on 

December 1, 1971.11 D r .  Bank a t  t h a t  time suggested "his dynamics are of the 

sort which w i l l  respond to continuous every day support and encouragement and 

expression of in te res t  

I n  c o n t r a s t  to  those  MSJ boys who benefi t  f ran l imit-sett ing 
and conf ron ta t ion ,  Gus w i l l  probably close up and become 
excess ive ly  anxious when placed i n  high pressure s i tua t ions .  
H e  f e a r s  v io l ence  or any impl ica t ion  o f  aggression.  With 
suppor t  I would expect him to grow i n  self confidence and to 
be able to handle his fears  of being destroyed. 

The focus i n  t h i s  case should be n o t  with the d isc ip l inary  
aspect, but  with act ively teaching him how to  make and keep 
f r i endsh ips .  Much o f  h i s  d e s t r u c t i v e  n i t -p ick ing  social 
behavior appears to be a desperate attempt to ge t  r e c o g n i t i o n  
fran other  boys. 

PCR 1053. 

The day a f t e r  t h a t  e v a l u a t i o n ,  GUS'S mother, then ident i f ied as Mrs. Charest, 

attended a treatment conference. The notes of her conference provide a dramatic 

summary of the  h m  l i f e  to  which Gus had been subjected: 

Mother has reported t h a t  her present husband is an alcoholic 
and due to  recurrent marital problems several  separations and 
reconci l ia t ions have taken place. Mother has  r epor t ed  M r .  C 
to be unpredictable a t  times and t h a t  he has physically abused 
her  and threatened her l i f e .  

* * *  
11 D r .  Bank also t e s t i f i e d  a t  t h e  evidentiary hearing. 

discussed in  detail ,  b e l o w .  
H i s  testimony w i l l  be 
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A t  p re sen t  it appears mother is overwhelmed with problems of 
trying to resolve her  marital conf l i c t s  while maintaining h e r  
f o u r  c h i l d r e n  a t  home. Maternal grandparents, who reside i n  
the  above apartment within t h e  same bu i ld ing ,  have a t  t i m e s  
added to her problems by undermining her parental  authority.  

PCR 1055-56. 

me notes also surrnnarized GUS'S d i f f i c u l t i e s  a t  t h e  school to tha t  date: 

S ince  placement, T has  had d i f f i c u l t y  a d j u s t i n g  t o  group 
l i v i n g .  H i s  verbal ly  provocative manner of re la t ing  to peers 
has resulted i n  peer abuse, both physical and verbal. Friend- 
ship,  when it occurs, tends to be with social isolates who can 
eas i ly  lead T i n to  trouble. I n i t i a l  d i s c i p l i n e  and/or repri- 
mand caused T to  c r y  which made him more vulnerable to  peer 
abuse.. . 

* * * 

I view T as a rejected isolate i n  group l i v i n g ,  as he  is 
a c t i v e l y  involved wi th  h i s  peers, however, f i n d s  himself  
rebuffed when he reaches o u t  to  peers i n  a provoca t ive  way. 
Finding himself re jected tends to evoke hos t i l e  impulses which 
keeps t h e  c y c l e  going. T also employs avoidance through 
f a n t a s y  and tries to  compensate f o r  h i s  poor self image by 
t e l l i n g  exaggerated stories. It appears t h a t  T ' s  anx ie ty ,  to  
a l a r g e  e x t e n t ,  h a s  i n t e r f e r e d  w i t h  h i s  comprehending the  
marking system and other  aspects of the  program. 

A s  noted p rev ious ly ,  T has  been respons ive  to  i n d i v i d u a l  
suppor t  which a t  t h i s  t i m e  needs to  be continued. T is 
involved i n  a newly i n i t i a t e d  group whose stated purpose is 
bettering peer relationships.  E f f o r t  should be d i r e c t e d  a t  
suppor t ing  and encouraging T' s involvement i n  small group 
a c t i v i t i e s  t h a t  w i l l  provide areas of acceptance and success. 

* * * 

A social w r k e r  reported on t h e  same day that :  

H i s  peer problems are more serious and numerous than those of 
any boy i n  t h e  Upper Dorm. H e  h a s  been moved t o  three 
d i f f e r e n t  rooms i n  three months because of f igh t s  and dissen- 
sion he inspired, and he h a s  g r a d u a l l y  assumed t h e  role of 
"punching bag" for t h e  e n t i r e  dorm. Character is t ical ly  so f t ,  
weak, sneaky, whining, he is nonethe less  impulsively loud- 
mouthed and provocative.  rn h i s  peers he is simply a bag of 
wind begging to be smacked, and they  accomodate him w i t h  a 
f r i g h t e n l y  cruel and merciless cons i s t ency  T.'s continued 
f a i l u r e  to €it i n  to the l iving group m i l i e u  has been a source 
o f  concern and unending f rus t ra t ion  to the  e n t i r e  U p p e r  mrm 
s t a f f  . 
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PCR 1057 (emphasis supplied).  
s 

.= 

The nex t  three "Sunday Counseling" sessions with Mrs. Charest reveal t he  

gradual de te r iora t ion  of what family Gus had. On January 23, 1972, GUS'S mother 

sa id  she had found him more "open," and her au thor i ty  "less suscept ible  to being 

undermined by the grandparents." PCR 1059. (Gus was allowed to  go home on 

weekends). By March, much o f  t h e  time of t h i s  "Sunday session" was spent i n  a 

discussion of Mrs. Charest's own f a the r ' s  dr inking problem, and how it i n t e r -  

fered with her  ra i s ing  of  her children. PCR 1060. The April session was "somber 

and depressed" with GUS'S mother pointing o u t  a number of behav io ra l  problems 

t h a t  Gus had e x h i b i t e d .  She w a s  separated from M r .  Charest, and divorce was 

impending. The social worker pointed out  how the  family problems may have been 

contributing to the behavior, with Gus seeing "his  mother w a s  unhappy," and that  

"Gus might have fe l t  h i s  s t a y  was tenuous." By May: 

[Mrs. Chares t ]  reported t h a t  t h e  divorce had been f ina l ized  
and t h a t  t h i s  had removed a g r e a t  weight from h e r  mind. She 
r e p o r t e d  t h a t  occas iona l  t h rea t s  are still leveled a t  her by 
her  exhusband and pointed out  that during her  recent hospital-  
i z a t i o n ,  he a r r i v e d  a t  the  hospi ta l  and b[r]andished a kni fe  
while threatening her,  on one occasion. In spite of t h i s ,  she 
seemed content  wi th  her s i t ua t ion  and has received assurances 
from her at torney t h a t  exhusband w i l l  no t  be allowed to  come 
in to  contact with t h e  children. 

She r epor t ed  t h a t  t h i s  l as t  v a c a t i o n  weekend had gone very 
w e l l  wi th  Gus. There had ben no d i f f i c u l t i e s  whatsoever to  
report; h e  had done ve ry  w e l l ,  followed her d i rec t ions  very 
w e l l ,  and i n  s h o r t  had performed wi thout  d i f f i c u l t y  a t  
anytime. She reported tha t  t h e  o ther  children had responded 
much better to t h i s  weekend of Gus than  had p r e v i o u s l y  been 
t h e  case. 

* * * 

Mrs. Chares t  d i d  s i g n  a r e q u e s t  t h a t  M r .  Chares t  n o t  b e  
allowed to v i s i t  Gus a t  Mount Saint  John. 

PCR 1062. 

While Gus's behavior was improving, and t h e  weekend v i s i t s  were going w e l l ,  

the behavioral and academic troubles continued: 
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It  was reiterated t h a t  i n  s choo l  T is i n  t h e  7 t h  g rade ,  
however, working on a th i rd  to f i f t h  grade level .  Although T 
is rece iv ing  A ' s  and B's, it was considered e s sen t i a l  t h a t  T, 
as w e l l  as m t h e r ,  r e a l i z e  what l eve l  he is wrking  on so t h a t  
t h e y  w i l l  n o t  m i s i n t e r p r e t  t he  report cards. Academically T 
would no t  be a b l e  to  func t ion  i n  a 7 t h  g rade  a t  a p u b l i c  
s choo l ,  and it appeared t h a t  there  are no ex is t ing  facilities 
i n  T ' s  comnunity t h a t  could provide  t h e  remedial  program h e  
needs.  T ' s  behavior  i n  school has  improved, as he is less 
provocative i n  r e l a t ing  to peers and has modified h i s  reac t ion  
to  peer abuse.  T c o n t i n u e s  to daydream i n  class and lacks 
motivation. 

In  discussing T ' s  personal i ty  traits, it was indicated a major 
problem h a s  been h i s  i n a b i l i t y  to  make f r i e n d s .  H e  was 
viewed as a s a d ,  c h r o n i c a l l y ,  depressed  b y  who has a poor 
s e l f  image. 

PCR 1063 (11-2-72) (emphasis supplied) 

Gus was discharged fram M S J  on January 22, 1973, against  t he  advice of t h e  

school. PCR 1069. Board of Education records a t  t h a t  time show Gus performing 

w e l l  below h i s  grade leve l .  

D r .  Stephen Bank, a c l i n i c a l  psychologist, evaluated Gus during h i s  s t a y  a t  

MSJ, and h i s  e v a l u a t i o n s  p rov ide  an i n s i g h t  i n t o  GUS'S emotional  problems 

a l r e a d y  deeply-imbedded a t  age  twelve.12 Dr. Bank's expert  testimony at  the  

evidentiary hear ing ,  bo th  par t ies  h e r e  ag ree  ( for  d i f f e r e n t  r e a s o n s ) ,  w a s  

s t a r t l i n g .  D r .  Bank t e s t i f i e d  to a series of tests he conducted on Gus at  the  

age of twelve. Dr. Bank summarized h i s  c l i n i c a l  impression of Gus's personal i ty  

as "a needy lost  s o u l  who was d r i f t i n g  i n t o  any s i tua t ion  t h a t  would get him 

organized, and tha t  would g ive  him some s t ruc ture ,  and that would g i v e  him some 

a t t e n t  ion. " 

I t  d idn '  t matter to him what kind of s i tua t ion  t h a t  would be. 
It could be provocative. It could be ge t t i ng  in to  a f igh t .  

H e  wasn't a r ing  leader.  You have r ing  leaders  a t  school, and 
h e  d i d n ' t  have t h e  kind of social poise to become a leader of 
boys. 

l2 D r  . Bank was qual i f ied  as an expert witness by the  Oourt without objection. 
H i s  background and qua l i f ica t ions  are extensive. pCT 236-238. 
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H e  w a s  always a follower, a kind of kid t h a t  w u l d  j m p  on to 
the  pile and then g e t  caught a f t e r  the pile up occurred. 

H e  was a depressed youngster and a very nervous one, and one 
who where eve r  he  went w a s  wondering what harm might be fa l l  
him. 

H e  had g o t t e n  i n t o  so much trouble by the  time he had gotten 
to Mount St. John -- 'Ihis ch i ld  had been i n t o  trouble s i n c e  
t h e  beginning of h i s  school days. It was almost a part of h i s  
identity.  He  almost be l ieved  t h a t  t h i n g s  were no t  going t o  
work out. 

PCT 252-53 (emphasis supplied).  

D r .  Bank r epea ted ly  charac te r ized  young Gus as a person who w a s  "pliable 

and unguarded and eas i ly  influenced by others  ... where there are no clear r igh t  

or wrong ways of  doing things" he became "nervous" and "unable to  think ... - I 

cha rac t e r i zed  him r e a l l y  as, i n  a cer ta in  sense a dependent person ...I1 PCT 298 

(emphasis s u p p l i e d ) .  H e  was i n  D r .  Bank's words, "very jumpy and erratic." 

PCT 271. Considering GUS'S family s i t u a t i o n ,  D r .  Bank t e s t i f i e d ,  GUS'S 

p e r s o n a l i t y  and t h e  behavior  h e  exh ib i t ed  were "very typical ... There is, of 

course, a wide range o f  reactions to  social and emotional d e p r i v a t i o n s  and 

abuse.  This  is cer ta in ly  a major theme tha t  you w i l l  see. It is one of several 

major things tha t  you w i l l  see with c h i l d r e n  of  these types  o f  background -- 

especial ly  children who have had an alcoholic parent." PCT 253. 

Dr .  Bank had retained h i s  raw data  from the  tes t ing  he conducted w i t h  Gus,  

and it was t h e s e  no te s  and materials t h a t  provided t h e  most r evea l ing  and 

shocking insight in to  the  workings of Gus Bassett's mind a t  age twelve.  H e  was 

c l e a r l y  a very troubled child.  On the  Thematic Apperception Test, Gus w a s  asked 

to tell stories about d i f f e ren t  pictures or drawings. The stories t h e  twelve 

yea r  o l d  boy Gus t o l d  were "depressed and morbid," including a preoccupation 

with dea th  and v io l ence  ( g e n e r a l l y  r e l a t e d  t o  h i s  f ami ly )  and w i t h  being 
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mortally harmed PCT 272-79. This twelve year old ch i ld  had been deeply affected 

by the violence he had been exposed to i n  h i s  chi ldhood.  D r .  Bank r ead  GUS'S 

responses, given i n  1971. This is Gus's response when he w a s  shown 

[a] picture of a woman i n  a d r e s s ,  s i t t i n g  as though s h e  is 
having h e r  portrait painted. "The husband went to war and she 
is sitting and w r r y i n g  because he is supposed t o  come home 
today.  H e ' s  late.  She's wrried. The k ids  ask where is Dad. 
The kids  start playing r eco rds ,  and s h e  goes  up to  y e l l  a t  
them. H e r  husband's really dead, b u t  before he died he hired 
a man to k i l l  t he  wife because he  f i g u r e d ,  ' I f  I c a n ' t  have 
h e r ,  nobody w i l l  have her.' Then t h e  man k i l l e d  the w i f e  and 
a l l  the kids. mere were e ight  kids." 

PCT 275. 

The sad stories D r .  Bank recounted, being to ld  by Gus as a ch i ld ,  are consis tent  

i n  their tragic themes. "Every card, i n  a remarkable way, has a feeling of dom 

i n  it." PCT 249. D r .  Bank discussed several  other of GUS'S responses to the 

tests, and h i s  impressions from those responses: 

H e  was v e r y  easi ly  -- i n  every  s i n g l e  one  of t h e  cards, 
something very unhappy happens t o  t h e  c h i l d  i n  t h e  drawing. 
There was always an unhappy outcome i n  every single card. 

And I was impressed also w i t h  how e a s i l y  influenced he was. 

For example, i n  t h e  f i r s t  drawing there is a p ic ture  of a boy 
standing i n  f ron t  of a table on which there's a v i o l i n .  And 
here 's  what Ted sa id  -- Would you l i k e  to -- 
Q. Yes.  

A. H e  s a i d ,  H e  takes  lessons. H i s  teacher got  mad a t  him and 
h i s  teacher said, 'You're dunb.' so t h e  kid concludes. 'Well, 
I guess  I'm r e a l l y  dumb because they say I am.' And then the 
k ids  gets fed up with the lesson." 

So, aga in ,  h e ' s  sort o f  t o l d  something and he  be l i eves  it 
ra the r  than f igh t ing  back against  it or challenging it. 

PCT 248-9. 

Dr .  Bank also re la ted  stories re f l ec t ing  Gus's dependent personality:  

In tm cards there's an individual who is pressed in to  serv ice  
by samebody else. A lot  of h i s  
cards have people ge t t i ng  i n  trouble. 

And they both g e t  i n  trouble. 
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Here's one: There 's  an older man and a younger man standing 
i n  a drawing r m .  And here 's  the way t h e  card reads a t  age 
twelve: "This  guy -. There are tw guys. One of than said, 
'There's a bank we can rob.' Then h e  waited a minute. They 
were worried about  cops. Cops came over to than and put the  
older  one under arrest. H e  busted out. They electrocuted t h e  
younger one because he had k i l l ed  a g i r l  before. The older one 
was sho t  i n  the back." 

Again, t h e  theme of doing something wrong and being doomed, 
and pressed in to  service by samebody. There's another one o f  
a n  acrobat climbing up a rope and he says -- There's only one 
person in  the picture, but he says, "This guy's i n  the  gym and 
one guy s a y s  to  him, '1'11 beat you climbing.' So they both 
g e t  drunk. 

See aga in ,  throughout the  tes t ing  he has people ge t t ing  drunk 
because they're a f r a i d  of  what they  are going to  do. They 
know what they are going to do is wrong. 

"They both ge t  drunk and now the guy who was a f r a i d  t o  climb 
now has the  courage and starts to climb. The race begins. 

"The guy's  rope breaks and he f a l l s .  The other guy ' s  rope 
breaks  and he  fa l l s .  The moral is: I should never have tried 
to come here." 

There are r epea ted  scenes  o f  robberies which f a i l  and which 
the perpetrators of  t h e  robbe r i e s  are punished and caught .  
They are punished fo r  t h e  crimes. 

PCT 249-50. 

O t h e r  responses  from t h i s  twelve year old ch i ld  are also remarkable for  t h e i r  

r e l en t l e s s  t r ag ic  outcome: 

... Here the individual, a boy - a lady ' s  son, is k i l led .  

It begins  t h i s  way -- There ' s  a p i c t u r e  of  a woman and a 
younger fellow. I call it the mother-son card, bu t  you can p u t  
a lot of things in to  it. "This reminds him of Perry 
Mason." T h i s  is age twelve. "The lady 's  son got  k i l l ed ,  and 
she called up Perry Mason and asked him to investigate and see 
how t h e  boy d ied .  H e  found an overdose [of ]  LSD, and then 
Perry found t h e  person who had g iven  him it, and had also 
taken  an  overdose." The person who gave LSD also overdosed 
himself. 

He says: 

And then  he says :  "The mother is p r e t t y  sad, and t h a t ' s  t h e  
end. Things s t ay  lousy for her because t h a t ' s  a l l  she  had to  
l i v e  for ."  My i n t e r p r e t a t i o n  of t h i s  s t o r y  is t h a t  t h e  
ident i f icat ion for Ted is with the  dead boy. 

PCT 272-73. 
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"NOW, here ' s  a kid who g e t s  i n  trouble by being h i t  by a car. 
H e ' s  playing outs ide  and he g e t s  h i t  by a car. 

"The boy's on the critical list and t h e  f a t h e r  comes to see 
him. The father l e a n s  over  to  him and says, 'Don't s t r a i n  
yourself. '  The kid dies .  The fa ther  connits suicide." These 
themes o f ,  " ~ o e s  my fa ther  r e a l l y  care about me?" 

PCT 251. 

D r .  Bank concluded Gus was n o t  soc iopa th i c :  "it is a kid who is worried and 

preoccupied, but not one who sees himself  as even en joying  bea t ing  t h e  l a w .  

Because he  g e t s  caught  eve ry  t i m e .  H i s  conscience and soc ie ty  always catches 

him...." PCT 251. More perspectives from t h i s  twelve year old:  

Th i s  is a vague p i c tu re  of a cave. You might see a bat f ly ing  
by; you might no t .  "Here are people who are wishing a t  a 
waterfall and throw money i n  as they were making the i r  wishes. 
But t h i s  sk inny  animal  snuck up on them and k i l l e d  one of 
them, and t h e  o t h e r  person f a l l  i n t o  t h e  fa l l s .  Then t h e  
animal dies because l i ke  when a bee s t i n g s  you, t h e  bee d i e s  
- the  animal died." That's t h e  raw story.  

* * * 

These t w o  stories are j u s t  a v i o l e n t  d e a t h  happening to a 
person. These innocent people with whom -- and t h i s  innocent  
boy with whom, I think,  t he  twelve year o ld  Ted ident i f ied  are 
j u s t  sort of -- they ' re  gone. 

PCT 273. 

Dr .  Bank concludes Gus had "a real preoccupation with being harmed, and an inner 

belief tha t  life j u s t  could not work out. It 's a very devastating be l ie f  to have 

when you are twelve-years old,  when l i f e  for most twelve-year o ld  boys is 

looking p r e t t y  good." PCT 274. 

Gus w a s  withdrawn from MSJ a t  age 13 ,  and Board of Education records of 

January, 1973 show h i s  mother had by then  marr ied  M r .  Freeman, and Gus w a s  

e n t e r i n g  t h e  seventh  grade. - Id. He failed seventh grade as t h e  high absentee 

ra te  continued. A psychological evaluation conducted by Dr .  W i l l i a m  V. Moore on 

December 22, 1973, noted GUS'S I Q  of 85, a mental  age of 12 y e a r s  f o r  t h e  1 4  
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y e a r  o l d  Gus, and t e s t i n g  " s i g n i f i c a n t l y  below h i s  g rade  norm." m. Moore 

concluded the dynamics of the  chaot ic  f ami ly  s i t u a t i o n  were i n t e r f e r i n g  wi th  

Gus 's  emotional  wel l -being,  and noted "dysphoria" and "breaks i n  h i s  r e a l i t y  

The reported confused parental  au thor i ty  i n  Gus l i f e  posed by 
no father i n  the  home, mother t he  boss, but not r e a l l y  i n  t ha t  
h i s  grandparent  ( s )  seem to d i l u t e  h e r  a u t h o r i t y  wi thou t  
providing clear and reliable control  themselves,  sets Gus up 
t o  be confused -- per se; the  r e su l t an t  of  a complicated Oedipal 
drama and adolescent sexual panic reaction. 

. . .  
Gus needs a long period of personal psychotherapy to he lp  him 
begin to integrate  h i s  emotional development. To make t h i s  
e f f e c t i v e ,  however, it must be within t h e  framewrk of Family 
Treatment, because it w i l l  f i n a l l y  be through c l a r i f y i n g  and 
s t a b i l i z i n g  t h e  home-environment impact on Gus t h a t  he w i l l  
s o l i d i f y  h i s  personal i ty  development i n t o  a s t a b l e  real i ty-  
o r i e n t e d  and integrated whole (cur ren t ly ,  there  are breaks i n  
h i s  r e a l i t y  t e s t i n g . )  S o c i a l l y  acceptable male peer g roup  
a c t i v i t i e s  might also be highly useful to Gus. ... 

PCR 1071-74 

By February,  1974, when Gus was f o u r t e e n ,  Dr.  Moore recormended against  

commitment to a juvenile detention f a c i l i t y  (Long Lane) ,  though Gus had been 

ge t t i ng  in to  trouble, but noted: "Should fur ther  act ing out  occur h i s  commitment 

to  a mental heal th  f a c i l i t y  should probably be considered." FCR 1075. (emphasis 

s u p p l i e d )  The downhil l  slide from MSJ w a s  a t  f u l l  bore by t h e  middle of the 

school year. Gus missed 61 out  of the  123 school days. During a social worker 

interview of Gus's mother i n  April, 1974, she notes: 

Toward the end of t h e  social i n t e r v i e w  mother related t h a t  
Gus' f a t h e r  is in  a c t u a l i t y  a Don Leece. She stated t h a t  she 
was raped by him and t h a t  he was men ta l ly  d i s t u r b e d .  She 
wonders i f  G u s  may n o t  have i n h e r i t e d  some psychological 
disorders. . . . 

~~ 

13 D r .  Moore t e s t i f i e d  through a f f i d a v i t  t h a t  "Gus could be influenced by an 
o lder  person he became attached to and dependent upon," and t h a t  considering 
h i s  background and t e s t ing ,  t he  f a c t s  of t h i s  case "could cause Gus severe 
mental or emotional disturbance and he might thus be unable  to  conform h i s  
conduct to t h a t  required by l a w  and society." PCR 1159-1165. 
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Mother is rather verbal and seems to be interested i n  the boy 
although she appears to be sanewhat overwhelmed a t  times. 

Maternal grandparents '  i n t e r f e r e n c e ,  p a r t i c u l a r l y  t h e  
grandfather, i n  t h i s  case has been s ignif icant .  

P.O. f e e l s  t h a t  mother is r a t h e r  a poor judge and sometimes 
responds inadequately to cer ta in  s i tua t ions  tha t  Gus p r e s e n t s  
t o  her .  Although she does t r y  and has been en t i r e ly  coopera- 
t i v e  P.O. f e e l s  t h a t  t h e  s i t u a t i o n  h a s  reached p r o p o r t i o n s  
t h a t  are beyond mother 's  c o n t r o l  even w i t h  t h e  help o f  
psychotherapy. 

PCR 1078-80. 

Gus was r e t a i n e d  aga in  i n  seventh grade a t  the age of 14, having flunked 

nearly a l l  of h i s  courses, and absent 100 days of the  school year. PCR 1043-45. 

H e  was s e n t  to  Long Lane, a juveni le  detention f a c i l i t y  (PCR 1043). Long Lane 

records show Gus ran away several times. 

monthly interviews are sketchy. 

(Long Lane). The progress reports  and 

Gus The July 1974 monthly progress report said 

"is no longer the acting o u t  boy he was when he came here. H i s  f rus t ra t ion  leve l  

has  increased  as well as h i s  a b i l i t y  to tolerate other  people's faults." Notes 

of a counseling interview say Gus was "making good adjustment ... with peers and 

a d u l t s ,  If and t h a t  "he has  a long h is tory  of  school maladjustment. He  recalls 

tha t  even from an ear ly  age he had d i f f i c u l t y  with teachers and peers .  

d e f i n i t e  plans to terminate h i s  education a t  age 16." 

H e  h a s  

"At  present much of Gus's 

behavior is directed for  peer acceptance. In  delinquent acts he admits t h a t  he  

tries to impress others  by showing how brave and capable he can be." PCR 1109. 

An August 1974 report  by Andrew mitehead,  Counseling Team Chairman notes :  

"Mother and Stepfather seem interested i n  the boy, but constant intervention and 

interference on the part of maternal grandparents have been problematic. Both 

mother  and s t e p f a t h e r  have been a t t end ing  counse l ing  s e s s i o n s  he ld  by Dr. 

W i l l i a m  Moore, c l in i ca l  psychologist i n  Meriden. These s e s s i o n s  have helped 

them understand Gus and be able  to mre consis tent ly  control h i s  behavior. This 

worker feels tha t  home placement is ind ica t ed  with cont inued counse l ing ,  but  
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o n l y  a t  a later date which I s t rongly urge t h a t  placement be deferred u n t i l  t h e  

family is s e t t l e d  i n  new residence with more counseling and with Gus having more 

o f  a s t a b l e  placement environment, perhaps a year, meaning a group home, before 

h i s  r e t u r n  t o  home." "It is noted t h a t  Gus h a s  e s t a b l i s h e d  many nega t ive  

r e l a t i o n s h i p s  i n  h i s  home, community, especially school, and also h i s  behavior 

a t  Long Lane being characterized as poor. He w i l l  need either a v e r y  special- 

i zed  school  program, or i f  p o s s i b l e  c o n s i d e r a t i o n  for an extended long-term 

group home. A t  t h i s  point we have considered t h e  AREBA program i n  Manhattan, 

N.Y." PCR 1119-20. 

On September 9 ,  1974, Gus was placed in  ARE&. The Placement &port says: 

''We v i s i t e d  AREBA i n  New York City. 'Ihe staff there  reported to us t h a t  t h e  boy 

is making s a t i s f a c t o r y  progress i n  t h e  time he has spent there.  H e  is now i n  

Phase I of t h e i r  program which includes assignment to  emotion s e s s i o n s ,  g roup  

the rapy ,  and confronta t ion  sessions. After some i n i t i a l  d i f f i c u l t i e s ,  t he  boy 

is s e t t l i n g  i n t o  t h e  program." But Gus was encouraged t o  run  away by h i s  

r e l a t ives ,  and did: 

The boy w a s  p rog res s ing  s a t i s f a c t o r i l y  through t h e  AREBA 
program where he had been placed i n  August, 1974. However, on 
10-31-74 t h e  boy ran from AREBA. Nothing was heard of t h e  boy 
u n t i l  t h e  end of November. A t  t h i s  t i m e ,  t h i s  worker was 
not i f ied  that the  family had moved from Meriden to Wallingford 
and t h a t  Gus was l iv ing  with h i s  parents.  This  worker t a l k e d  
t o  Gus  and h i s  mother about t h e  boy's run fran AREMI Appar- 
en t ly ,  Gus was  d i s s a t i s f i e d  with ce r t a in  procedures of AREBA. 
U t m o s t  was t h e  fact t h a t  AREBA m u l d  not  let the  boy call  hane 
or have any v i s i t s  or outs ide calls. The boy's pa ren t s  drove  
down t o  AREBA, b u t  t h e y  were n o t  a l lowed to see or t a lk  to  
t h e i r  son. A l l  letters to and from t h e  boy were held up. Th i s  
upset Gus and t h a t  is why he ran. 

Since h i s  run from AREBA, Gus has apparently been keeping o u t  
of t r o u b l e .  The p a r e n t s  have to ld  t h i s  worker t h a t  Gus is no 
problem a t  a l l .  ?hey have noticed qu i t e  an improvement i n  t h e  
boy's overa l l  behavior. Gus has shown an i n t e r e s t  i n  attending 
school I 

PCR 1122. 
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On December 12, 1974, Gus was given Conditional School Entrance. During the next 

f e w  months, through ea r ly  1975, records show G u s  was s t a y i n g  with h i s  grand- 

p a r e n t s  "without  t h e  p a r e n t s '  or t h i s  worke r ' s  consent"  (2-5-75), he  was 

withdrawn from school  a t  age 15, a r r e s t e d  for s t e a l i n g  a car, and s e n t  t o  

Cal i fornia  to l i v e  w i t h  h i s  uncle. A social worker reprted Gus's mother d idn ' t  

want him anymore: 

Gus has  i n d i c a t e d  a s t r o n g  d e s i r e  to remain with h i s  grand- 
parents ... with whom he  has  l i v e d  for extended p e r i o d s  of 
the .  They have indicated that they want Gus to relocate with 
them and are now awaiting h i s  release before they leave. 

Mrs. Freeman has to ld  [a wrker] She does not wish to have Gus 
l i v e  in  her  home due to the many d i f f i c u l t i e s  between Gus and 
h e r  husband. She does not f e e l  t h a t  Gus fits in to  t h e  family 
picture any longer. 

PCR 1136 (Sept. 1975.) 

I n  September, 1975, records show Gus was given permission to go to  California 

wi th  h i s  grandfather (Gus was f i f t e e n )  : t h e  social workers thought  t h e  place 

"would be  a good one for Gus for two reasons :  (1) it would help Gus i n  an 

i m p s s i b l e  family s i t ua t ion  and ( 2 )  it would allow Gus t o  l e a v e  t h e  Meriden- 

Wellingford area which has proven negative for GUS." PCR 1138-42. 

There are no more records of f u r t h e r  t r ea tmen t .  Gus went t o  C a l i f o r n i a  

wi th  h i s  g r a n d f a t h e r  when Gus was sixteen. The 

crime with which he is charged was conanitted when he was e i g h t e e n ,  i n  August, 

H i s  grandfather died i n  1976. 

1978. 

(2) nitigating circunstances of the offense 

Other  evidence was a v a i l a b l e  b u t  n o t  used by counse l ,  for no stated 

strategic reason. Counsel knew t h e  co-defendant, John Cox, was s u b s t a n t i a l l y  

o lder  than Gus Bassett. Counsel t e s t i f i e d  one of h i s  penalty phase theories  was 

to put t he  crime "off on Cox" as much as he could. Y e t  he d i d  n o t  l e t  t h e  j u r y  

or t h e  court  know t h a t  Cox w a s  born on 9-12-48, and was thus nearly t h i r t y  years 

o ld  a t  the  time of the  offense,  PCT 442-49, while Gus was only eighteen. 
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A l s o  a v a i l a b l e  to  support counsel 's  theory a t  penalty phase, was evidence 

t h a t  Gus was a f r a i d  of Cox. Counsel t e s t i f i e d  he  now knows of no strategic 

reason  why he d idn ' t  use t h e  testimony of Connie Christy to show h i s  c l i e n t  was 

a f r a i d  of Cox. E x h i b i t  39 is an FDLE report contained i n  tr ial  counsel's 

f i l e ,  and provided to him i n  discovery. It shows Agent Darnell interviewed Ms. 

9 

Christy on January 4, 1979, and quotes her: 

According to  CONNIE, SNAKE had t h e  "respect" of the street 
people. By "respect" CONNIE said she meant people f e l t  SNAKE 
was no one to "mess around" w i t h .  

Connie stated t h a t  Spider was a f r a i d  of Snake and would d o  
what Snake to ld  him to do. 

PCR 863; 1006-07. 

Though Connie C h r i s t y  w a s  on t h e  stand a t  penalty phase, having been called by 

the state as a witness, defense counsel never asked her  about t h e  statement. H e  

agrees the statement would have been relevant,  PCR 1007, along wi th  one t h a t  Gus 

wished he had a chance to start over and s t ra ighten  up. In fac t ,  t h e  referenced 

c 

# 

s t a t e m e n t s  were s ta r red  and underlined by munsel ,  as re f lec ted  on t h e  exhibi t .  

H e  had no reason for not using them except to say "it may be t h a t  it came o u t ,  

and I f e l t ,  su f f i c i en t ly ,  i n  her testimony . . . . I '  PCR 1007; T 130. 

( 4 )  Mitigating evidence relating to the co-defendant's 
background excluded fram consideration at  the 3.850 
hearins 

During the  3.850 evident iary hearing, counsel offered three  records related 

to the  co-defendant's background, a l l  of which were excluded by the  t r ia l  court. 

PCT 442-47.14 The r e c o r d s  are i d e n t i f i e d  as Ex. 43, John Cox School Remrds; 

#44, John Cox Mili tary records; and #45, John Cox Records from Flor ida  Depart- 

ment of Corrections. PCR 1372-1412. The school records show Cox's high grades 

14 These records were omitted from t h e  i n i t i a l  record  on appeal, but were 
later included upon a p p e l l a n t ' s  motion, and are conta ined  i n  volume 9,  
Supplemental Record. 
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and g e n e r a l  success i n  school, and qgress iveness  as a "defect needing correc- 

tion". Mili tary records r e f l e c t  h i s  birthdate,  combat t r a i n i n g ,  p a r t i c i p a t i o n  

i n  combat i n  Vietnam, h i s  status as a squad leader i n  Vietnam, and, ultimately 

h i s  discharge under c o n d i t i o n s  less than  honorable.  F lo r ida  Department o f  

Cor rec t ions  records  r e f l e c t  a 1971 I Q  test showing h i s  I Q  a t  116 -- "Bright 

Normal." Except for  the age difference,  any comparison o f  t h e  p e r s o n a l i t y  and 

domineering c h a r a c t e r i s t i c s  of the co-defendant Cox was precluded by the 3.850 

cour t ' s  exclusion of t h i s  evidence. 

I. 

TRIAL COUNSEL PROVIDED INEFFECTIVE ASSISTANCE AT THE GUILT AND 
PENALTY PHASES OF TRIAL I N  DEROGATION OF THE SIXIY, EIGHTH, 
ANDFOURTEENTH-. 

A t  g u i l t  phase, counsel  focused on a s i n g l e  avenue f o r  suppressing the 

confession, to the exclusion of other f a c t s  ea s i ly  discoverable and other  appar- 

e n t  l e g a l  theories. Readi ly  a v a i l a b l e  f a c t s  showed improper influences and 

promises were being brought to bear on Mr. Bassett i n  t h e  weeks preceding h i s  

confess ion  by a p r i v a t e  inves t iga to r  hired by the victim's family whose rela- 

t ionship with law enforcement on t h i s  case made him a state agent. 'Ihe i n v e s t i -  

g a t o r ' s  r e p r e s e n t a t i o n s  to  and d e a l i n g s  wi th  M r .  Bassett were su f f i c i en t  to 

render the confession involuntary. Additional f a c t s  were unknown to t h i s  C o u r t  

because counsel  f a i l e d  to  i n v e s t i g a t e :  M r .  Bassett was g iven  no notice or 

opportunity to be heard on h i s  counsel's withdrawal, which occurred j u s t  prior 

t o  h i s  i n t e r r o g a t i o n ,  and t h e  evidence shows the state engineered a custodial 

interrogation se t t ing  designed to deprive him of counsel. There were, and are, 

s ta te  and federal cons t i tu t iona l  challenges to the  confession presented by the 

fac t s  proven post-conviction which would have required suppress ion ,  b u t  were 

never presented to the  c o u r t  because of munsel's derel ic t ions.  
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On t h e  pena l ty  phase challenge to counsel 's  effect iveness ,  the  trial court  

found counsel f a i l ed  to conduct a reasonable  i n v e s t i g a t i o n .  That f i n d i n g  is 

amply and absolutely supported by t h e  record. me t r ia l  court  erred i n  finding 

insuf f ic ien t  prejudice; there is much the  jury  and t h i s  Court did not know about 

Gus Bassett's tor tured childhood, h i s  re la t ionship  wi th  t h e  codefendant and the  

codefendant's dunination, t h a t  is reasonably l i k e l y  to  change t h e  outcome a t  

p e n a l t y  phase.  Also chal lenged  here is counsel 's  patent ly  unreasonably defi- 

c i en t  performance appearing from t h e  f a c e  of t h e  t r i a l  record: h i s  obvious 

ignorance of basic fac ts  about  h i s  c l i e n t ,  about capital sentencing l a w ,  h i s  

f a i l u r e  to object  to improper, inflamnatory, and damaging evidence and argument 

p u t  b e f o r e  t h e  j u r y  by t h e  s t a t e ,  and h i s  inept presentation of what defense 

case he had prepared. A new penalty phase is required. 

11. 

THE DEATH SENTENCES VIOLATE THE EIGHTH AMENDMENT BECAUSE THE 
J U R Y  AND JUDGE WERE PRECLUDED FIXPI CONSIDERING NONSTATU?DIPI 
MITIGATION. 

The r eco rd  shows t h e  j u r y ,  judge and parties were limited to  s ta tu tory  

m i t i g a t i o n  i n  t h i s  post-mcket t  t r ial  as evidenced by conduct near ly  ident ica l  

to  tha t  i n  cases recent ly  decided by t h i s  Court. There was m e  mitigation, and 

the r e l a t i v e  sentence of the  d e f e n d a n t  could not be considered because of t h e  

l imi ta t ion ,  so the l imi ta t ion  was not harmless. 

111. 

THE STATE KNOWINGLY USED FALSE OR MISLEADING TESTIMONY AND 
ARGUMENT RELYING ON TElE STATEMENT OF THE CO-DEFENDANT COX 

TI THE UNITED STATES CONSTITUTION. 
C m  TI THE FIFTH, SIXTH, EIGHTH AND FOURTEEWI'H AMENIMENTS 

The state f a l s e l y  t o l d  t h e  j u r y  through a l a w  enforcement agent, during 

closing argment  and before t h i s  Court ,  t h a t  t h e  codefendant  said M r .  Bassett 

was t h e  dominant person i n  t h e  crimes. The codefendant never made such a state- 

ment. Mr. Bassett proffered exhibi ts  demonstrating the f a l s i t y  of t h e  s ta te ' s  
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con ten t ion .  H e  also cha l l enges  its u s e  as a v i o l a t i o n  of the  Confrontation 

Clause violation. 

when e i t h e r  that, or relief now, is required. 

M r .  Bassett was denied an evidentiary hearing on t h i s  ground, 

TRIAL OIlesa P m  
PENALTY PHASE3 OF TRIAL IN DERL)GATION OF S m ,  EIm 
ANDFuIRmmm-. 

ASSI!X!WCE AT TkIE WILT AN) 

A. 

Two sources o f  ev idence  r e s u l t e d  i n  M r .  Bassett 's f i r s t  degree  murder 

convictions: the custodial statements he made to l a w  enforcement o f f i c e r s ,  and 

t h e  inc r imina t ing  s t a t e m e n t s  of h i s  co-defendant, John Cox, which the  police 

were permitted to relate to  the  jury a t  t r ia l  even though Cox d i d  no t  t e s t i f y .  

The steps which should have been undertaken to suppress M r .  Bassett's statement, 

and to exclude t h e  co-defendant 's  hearsay  s t a t e m e n t s  (which implicated M r .  

Bassett even more), were apparent  bu t  neglected by t r ia l  counsel f o r  no good 

reason. Those failings and t h e  r e s u l t i n g  p r e j u d i c e ,  t o g e t h e r  wi th  c o u n s e l ' s  

f a i l u r e  to object  to patent ly  unlawful error, make up the  challenge here to the  

cons t i tu t iona l i ty  of these g u i l t  phase proceedings. 

Counsel ' s  g u i l t  phase performance should be judged against  t h e  familiar 

unreasonably def ic ien t  performance and double-pronged S t r i ck land15  analysis:  

d e f i c i e n c i e s  reasonably  l i k e l y  t o  have affected the  outcome at  tr ial .  It is 

t rue  t h a t  the  defendant  h a s  t h e  burden of proof on these i s s u e s ,  t h a t  t h e  

c o u r t s  d e f e r  to  most d e c i s i o n s  of counsel as "sound t r ia l  s t ra tegy,"  and t h a t  

t h e  presumption is t h a t  counsel 's  performance was reasonable. Strickland. It is 

also true, however, t h a t  i n  judging counsel's conduct i n  t h i s  capital case, "the 

se r iousness  of t h e  charges a g a i n s t  t h e  defendant  is a factor t h a t  m u s t  be 

15 Strickland v. Washington, 466 U.S. 668 (1984). 
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considered."  Magil l  v. Dugger, 827 F.2d 879, 886 (11th C i r .  1987). Even a 

single error by counsel, if ser ious enough, can deprive a defendant of e f f ec t ive  

a s s i s t a n c e ,  United S t a t e s  v. Cronic ,  466 U.S. 657 a t  n.20. That  some of  

c o u n s e l ' s  f a i l i n g s  a t  the  g u i l t  s tage challenged here are unrelated to actual  

innocence is o f  no moment. Because t h e  " c o n s t i t u t i o n a l  r i g h t s  of c r i m i n a l  

de fendan t s  are granted to the  innocent and g u i l t y  alike" the r i g h t  to e f f ec t ive  

counsel is not one t h a t  "attaches only to matters af fec t ing  t h e  determination of 

actual g u i l t . "  Kimmelman v. Morrisson, 106 S . C t .  2579, 2586 (1986) (Finding 

counse l  i n e f f e c t i v e  for f a i l i n g  to adequately invest igate  suppression issue) .  

With these pr inciples  i n  mind, we w i l l  d iscuss  each of the  challenged areas of 

representation separately. 

N o  one doubted t h e  c e n t r a l  importance o f  M r .  Bassett's confession. ?he 

case, accord ing  t o  counse l  for a l l  parties,  w a s  thought  t o  rise and f a l l  

depending on whether t he  confession w a s  admitted. Counsel put substantial effort 

i n t o  t h e  cha l l enge  t o  the  confession based on a f a i l u r e  of proof of t h e  corpus 

d e l i c t i .  The t r i a l  c o u r t  found counsel's corpus delicti e f f o r t  reasonable and 

t h a t  it c o n c l u s i v e l y  e s t a b l i s h e d  h i s  e f f e c t i v e n e s s  on t h i s  issue.  But t h a t  

cannot be the  end of the  question. There were other s u b s t a n t i a l ,  and e v i d e n t ,  

f a c t u a l  and legal bases  for suppressing t h e  confession which counsel f a i l ed  to 

adequately invest igate  and develop. These include addi t iona l  fac t s  bea r ing  on 

M r .  Bassett's a l l e g e d  " i n i t i a t i o n "  of cmnunication with l a w  enforcement, the  

voluntariness of t h e  "waiver" of h i s  r i g h t  to counsel, and Sixth and Four teenth  

amendment and state cons t i tu t iona l  challenges which w i l l  be discussed more f u l l y  

below. 

F a u l t i n g  counsel for f a i l i n g  to conduct a more thorough invest igat ion in to  

bases fo r  suppressing the  confession is fair  enough i n  t h i s  case. It does n o t  

r e q u i r e  invoca t ion  of t h e  " d i s t o r t i n g  e f f e c t s  of hindsight," Strickland, 466 
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U.S. a t  689, because from counsel 's  perspective,  the confession was - the  critical 

ev idence  i n  t h e  case. Under these circumstances, counsel's exclusive focus on 

t h e  co rpus  d e l i c t i  i s s u e  as  h i s  sole avenue of pretrial invest igat ion is un- 

r easonab le .  - See Smith v.  Wainwright, 777 F.2d 609, 617 ( 1 1 t h  C i r .  1985): 

Goodwin v.  Balkcom, 684 F.2d 794 ( 1 1 t h  C i r .  1982) .  -- See also Kimmelman v.  

Morrison, 106 S.Ct. 2579 (1986) (counsel inef fec t ive  fo r  f a i l i n g  to conduct any 

pretrial investigation i n t o  basis for suppressing evidence). 

The "tactical" reason counsel suggests for l imit ing h i s  inquiry is twofold: 

h e  does  no t  f i l e  " f r i v o l o u s "  motions and h i s  c l i e n t  d i d n ' t  te l l  him he f e l t  

coerced. Clearly, these reasons are not strategy a t  all.  Counsel i n  fac t  chal- 

lenged t h e  confes s ion  as " involuntary"  i n  h i s  unt imely motion a t  tr ial ,  a 

strong indicator  t h a t  he did not f e e l  such a motion to  be " f r i v o l o u s "  a t  t h e  

t i m e .  I n  a d d i t i o n ,  h i s  heavy r e l i a n c e  on h i s  c l i e n t ' s  analysis  of poten t ia l  

Confession challenges gave blind deference to h i s  c l i e n t ' s  uninformed perspec- 

t i v e  o f  t h e  l a w  and r e f l e c t  an  abandonment of h i s  professional obl igat ion to 

independently invest igate  . 
Major areas of inquiry i n t o  the c i rcmstances  surrounding the taking of t h e  

confession were suggested by t h e  facts  known t o  t r i a l  counsel .  I n  d i scove ry  

provided  him by the  S ta te ,  a number of FDLE and m l u s i a  County S h e r i f f ' s  Office 

reports set out  a scenario suggesting improper i n f l u e n c e  and p a r t i c i p a t i o n  i n  

t h e  ques t ion ing  process by Char l e s  Brown, a pr iva te  invest igator .  Reasonable 

counsel who s a w  the  confession as the hear t  of t h e  case against  h i s  c l i e n t  would 

have thoroughly investigated Brown's par t ic ipa t ion .  If he had, t h e  evidence a t  

the  post-conviction hearing demonstrated what he would have found about Brown's 

involvement extremely relevant,  and t h e  facts he would have uncovered would have 

provided sound support for a confession challenge. 
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Brown is a licensed pr iva te  detective who was hired by the  family of Darryl 

Barber to t r y  to locate him when he turned up m i s s i n g .  Brown's agency conducted 

an inves t iga t ion  in to  the disappearance, while communicating with l a w  enforce- 

ment on the case "frequently." H i s  re la t ionship with t h e  i n v e s t i g a t i o n  --and 

i n v e s t i g a t o r s  -- of  the volusia County Sheriff  Is Office w a s  an extraordinar i ly  

close one. H e  "exchanged" "information" with vCS0, a t tended  law enforcement 

meetings, permitted deputies to b i l l  him f o r  phone calls, and "loaned" money to 

one of the deputies. 

It w a s  i n  h i s  numerous ques t ion ing  s e s s i o n s  with Gus Bassett tha t  Brown 

worked most closely with l a w  enforcement on t h i s  case. Brown had a number of 

"conversations" with M r .  Bassett i n  the month preceding  h i s  confession. During 

tha t  time, he  provided oral  and w r i t t e n  reports of  t h e  subs tance  of  t hose  

conve r sa t ions  to  law enforcement,  and even met with Jack Watson, who was the  

state attorney assigned to  t h e  case. H e  cont inued to  report back what M r .  

Bassett said both to the She r i f f ' s  deputies and to  the  State Attorney. 

'Ihe purpose of t he  conversations, Brown t e s t i f i e d  was to obtain information 

from M r .  Bassett about  t h e  missing young men. H e  thought Gus "had something to 

do w i t h  it." In the course of  h i s  search  f o r  information from M r .  Bassett, 

Brown to ld  him of the family's  concerns, discussed rel igion with him repeatedly, 

d i scussed  t h e  p o s s i b i l i t y  o f  immunity, and t h a t  the  victim's family could pay 

for counsel  f o r  him i f  he provided them information a b o u t  t h e  young men's 

whereabouts. 'Ihe last  time Brown m e t  wi th  M r .  Bassett, he and Ziegler set up a 

j o i n t  questioning session with Mr. Bassett to be questioned by Brown, and Cox by 

Ziegler. mat session ended when Cox gave a statement to l a w  enforcement first. 

'Ihese fac ts ,  ea s i ly  developed through the most cursory investigation, w u l d  

have provided a d d i t i o n a l  ev ident ia ry  support for the  voluntariness challenge, 

and to the va l id i ty  of the waiver of the r igh t  to counsel. It is t r u e  t h a t  it 

is and has  been l a w  t h a t  even " [ t l he  most outrageous behavior by a pr ivate  party 
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seeking  to  secu re  ev idence  a g a i n s t  a defendant  does no t  make t h a t  evidence 

inadmissible under t h e  Due Process Clause." Colorado v. Connelly, 107 S.Ct. 515, 

521 (1986) ( c i t a t i o n s  omitted). But t h e  information avai lable  t o  counsel had he 

I 

investigated (and suggested by what he knew through discovery) was su f f i c i en t  to  

show Brown a c t i n g  as a State agent i n  h i s  (double) dealings with M r .  Bassett. 

States,  377 U.S.  201 (1964) .  While, t o  t h i s  day, no " 'br ight  l i n e  test for 

de termining  whether an i n d i v i d u a l  is a Government agent for purposes of the 

Sixth Amendment 'has emerged'" Lightbourne v. Dugger, 829 F.2d 1012, 1019 (11th 

C i r .  1987) ,  Brown's involvement bears a l l  t h e  hallmarks used by this and o ther  

courts  fo r  making the  determination t h a t  he was act ing for  t he  state here. When 

t h i s  Court  dec ided  Lightbourne v.  S t a t e ,  438 So.2d 380 (Fla.  1983), it found 

" tha t  i n  order  for an informant to be act ing as a state agent he must, acting i n  l i  

c concert with the  state, ac t ive ly  stimulate or ins t iga t e  conve r sa t ions  specifi- 

c a l l y  des igned  to  e l i c i t  inc r imina t ing  information. ' '  - Id.  a t  386. Brown's 

involvement unquestionably meets tha t  test of agency.16 

What the  state did through Brown i n  h i s  s u r r e p t i t i o u s  role o f  government 

i n q u i s i t o r  i l l u s t r a t e s  tex tbook examples of questioning techniques previously 

and repeatedly held by the cour t s  to be cOercive, and had counsel brought t h o s e  

See 

B r e w e r  v. W i l l i a m s ,  430 U.S.  387 (1977); Bram v. United States, 168 U.S. 532, 

542-3 (1897) (no th rea t s ,  promises, or improper influence),  Brewer v. S ta te ,  386 

So.2d 232 (Fla.  1980). 

facts  to  t h e  C o u r t ' s  a t t e n t i o n ,  would have r e s u l t e d  i n  suppression. - 

16 The tes t  f o r  agency may be  d i f f e r e n t  i n  f o u r t h  amendment cases i n  whi& 
a p p a r e n t l y  p r i v a t e  i n d i v i d u a l s  conduct searches or seizures.  See, e.g., 
Coolidge v. New Hampshire, 403 U.S. 443, 487 (1971). The F i f th  a n n l w z t h  
C i r c u i t  r e q u i r e  o n l y  foreknowledge and acquiescience or cooperation by the  
government to  implicate t h e  range of Fourth Amendment protections.  United 
States v. Ford, 765 F.2d 1088, 1090 (11 th  C i r .  1985):  u n i t e d  States v. 
Clegg, 509 F.2d 605, 609 (5 th  C i r .  1975). 
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When t h i s  Court  reviewed t h e  circumstances surrounding t h e  confession, it 

found M r .  Bassett had invoked h i s  r i g h t  to counsel under ?Xiwards v. Arizona, b u t  

had " in i t i a t ed"  a conversation wi th  the officers a t  t h a t  same meeting. Bassett, 

s u p r a ,  449 So.2d a t  806. What M r .  Bassett had been promised before then (by 

Brown a c t i n g  as a state agent) ,  was  unknown to  t h i s  Court. The suggestions of 

h u n i t y ,  promise of counsel, re l ig ious  and other emotional pe r suas ion  a l l  are 

i n d i c a t i o n s  o f  an i n v a l i d  waiver ,  which, i f  known by t h i s  Court, would have 

resulted i n  the  suppression of t h e  subsequent confession. 

Nei ther  w a s  t h i s  Court  aware o f  t h e  e x t e n t  o f  t h e  s ta te ' s  deliberate 

misconduct immediately preceding the confession. The evidence not known to t h i s  

Court on d i r e c t  appeal now shows the  state purposely engineered t h e  c u s t o d i a l  

questioning to deprive M r .  Bassett of t he  r i g h t  to counsel, t h a t  he was given no 

n o t i c e  of h i s  c o u n s e l ' s  withdrawal, and was n o t  p r e s e n t  a t  t h e  withdrawal .' 
"hearing."  The d e p r i v a t i o n  of n o t i c e ,  and t h e  opportunity to be heard under 

these circumstances lends critical support to t h e  r i g h t  to  counse l  and volun- 

t a r i n e s s  issue,  and are s u f f i c i e n t  standing alone to require suppression. - See DR 

2-110, CPR; United S ta t e s  v. Morrison, 449 U.S. 361 (1981); Haliburton v. State ,  

514 So.2d 1088 (Fla. 1987). 

When t h i s  Court  reviewed t h e  case on direct  appeal, it knew counsel had 

withdrawn, and t h a t  Mr. Bassett asked to see him before questioning. It d i d n ' t  

know what an i n v e s t i g a t i o n  by counsel  would have shown: I n  an unscheduled 

appearance by some attorney, without not ice  to M r .  Bassett, and without h i s  pre- 

sence ,  a judge pe rmi t t ed  h i s  court-appointed counse l  to  withdraw. Robert  

D a r n e l l ,  t h e  FDLE case agen t ,  was i n  t h e  courtroom, heard t h e  withdrawal 

granted, and without giving t h e  court  an opportunity to appoint new counse l ,  or 

M r .  Bassett t h e  opportuni ty  to object or obta in  counsel, picked up a s h e r i f f ' s  

deputy, went to  the ja i l  and questioned him. Withdrawal is not permitted under 

- 47 - 



t h e  S t a t e  and f e d e r a l  c o n s t i t u t i o n s  law without not ice  and opportunity to be 
J 

heard,  Cash v. Culver,  122 So.2d 179 (Fla. 1960), DR 2-110, and the  statements 

were therefore  unconsti tutionally obtained. 

The custodial  questioning here incorporated the  wrst of Edwards and of t he  

conduct  condemned by the Massiah/Brewer l i n e  of cases, while not f a l l i n g  neat ly  

i n t o  e i t h e r  analysis.  Mr. Bassett had not been formally charged, so he probably 

had no independent r i g h t  t o  counse l  du r ing  quest ioning,  but Edwards applied 

because  he e x p l i c i t l y  invoked t h e  r i g h t  to  counse l  prior to  this custodial  

ques t ion ing .  The analysis  used by Edwards does not go far enough i n  t h i s  case, 

though, because t h e  timing of the  questioning here was far frm accidental .  This 

was an intent ional  i n t e r f e r e n c e  w i t h  M r .  Bassett 's S i x t h  Amendment r i g h t  t o  

counse l  occurring during a critical stage,  plea negotiations, so t he re  could be 

no waiver  of counsel. See Michigan v. Jackson, 106 S.Ct. 1404 (1986); Anderson 6- 

- - 
r v. State, 470 So.2d 574 (Fla.  1982) 

The quest ioning was designed to take place during a window period i n  which 

M r  . Basset s p r e v i o u s l y  appoin ted  counse l  was ( improperly) released f r m  the  

case without providing M r .  Bassett with jud ic i a l  no t i f ica t ion  of t h e  f ac t ,  and a 

chance t o  o b j e c t ,  or wi th  any o p p o r t u n i t y  to  do  anyth ing  about h i s  lack of 

counsel. While the ques t ion ing  by Darne l l  was c l e a r l y  t h a t  of a government 

agen t  and was no t  s u r r e p t i t i o u s ,  it n e v e r t h e l e s s  v i o l a t e d  t h e  p r i n c i p l e s  

espoused by Massiah/Brewer, t h a t  " t h e  lawyer is t h e  m e d i u m  through which the  

demands and cmnitments of t h e  sovereign are comnunicated to the  c i t izen"  Brewer 

v. W i l l i a m s ,  430 U.S. a t  415 (Stevens, J., concurring), and the  Sixth Anendment 

because "knowing e x p l o i t a t i o n  by t h e  State of an opportunity to mnfront  the 

accused without counsel being present is as much a breach of t he  state's obliga- 

t i o n  not to circumvent t h e  r igh t  to t h e  ass i s tance  of counsel as t h e  intent ional  

c r e a t i o n  of such an opportunity,' ' Maine v. Moulton, 106 S.Ct. 477, 487 (1985). 
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Had counse l  i n v e s t i g a t e d  and p resen ted  t h e  factual and l ega l  bases for 

suppressing the confession described above, it would have been suppressed as an 

involuntary waiver of counsel or because waiver pr inc ip les  could not apply. 

2. 'Ihe o0-defendant1s statements 

Because t r i a l  counsel sa id  nothing, t h e  state was able to place before the  

jury  as substantive evidence what it said w a s  John Cox's version of the crime -- 

which was t h a t  Gus Bassett was the  daninant force i n  the  k i l l i n g s  -- even though 

Cox d i d  n o t  t e s t i f y  a t  t r i a l .  There was no o b j e c t i o n  to  t h i s  i nadmiss ib l e  

ev idence ,  and no 1 i m i t  ing i n s t r u c t  ion ,  though t h e  courts  have "consistently 

recognized a co-defendant's confession is presumpt ive ly  u n r e l i a b l e  as to  t h e  

passages de ta i l i ng  t h e  defendant 's  conduct or cu lpab i l i t y  because those passages 

may w e l l  be the  product  of the co-defendant's d e s i r e  to s h i f t  or sp read  blame, 

c u r r y  f a v o r ,  avenge himself, or d ive r t  a t t en t ion  to another." Lee v. Illinois, 

106 S.Ct. 2056, 2064 (1986) .  Cox's s t a t e m e n t s  when introduced against  M r .  

Bassett were b l a t a n t  hea r say  and Conf ron ta t ion  C lause -v io l a t ive ,  and upon 

o b j e c t i o n  would have had to  have been excluded, Douglas v. Alabama, 380 U.S. 

415 ( 1 9 6 5 ) ,  or a t  least  its use  l imi t ed  by a strong cautionary charge to  the 

j u ry  upon request. - Cf .  Bruton v. United States, 391 U.S. 123 (1968). 

I n s t e a d ,  under t h e  g u i s e  o f  e s t a b l i s h i n g  t h e  "vo lun ta r ines s"  of M r .  

Bassett's confession, t h e  prosecutor was  able to  admit t h e  o t h e r w i s e  inadmis- 

s i b l e  s t o r y  o f  Cox t h a t  Mr. Bassett was t h e  "strong man" or "heavy." T 551-52. 

When he s a w  defense counsel was going to remain s i l e n t ,  t he  prosecutor w a s  able 

to  abandon t h e  "vo1untariness"subterfqe a t  closing, and argue Cox's statement 

to t h e  jury  as substantive evidence of Mr. Bassett's g u i l t .  ( " I n  o t h e r  words, 

h i s  s ta tement  is not l i k e  t h i s  one. Cox made Smith the  heavy." T 545-46). The 

use of these unconfronted, untested, "presumptively unre l iab le"  hea r say  state- 

ments of Cox "cal ls  i n t o  q u e s t i o n  t h e  u l t imate  in t eg r i ty  of t h e  fact-finding 

process.'n Chambers v. Mississippi, 410 U.S. 286, 285 (1973) (quoting Berger v. 
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California ,  393 U.S .  314, 315 (1969)).  Without it, the  jury  may have returned a 

lesser v e r d i c t  or a c q u i t t a l  b e l i e v i n g  M r .  Bassett's s t a t emen t  t h a t  h e  was 

coerced, and did not participate i n  the  ac tua l  kil l ing.17 

!the admission of Cox's statement also unquestionably a f f e c t e d  t h e  p e n a l t y  

phase. While the  defense s t ra tegy  was to put t h e  blame on Cox, t h e  absent Cox's 

hearsay statement, argued by t h e  state a t  p e n a l t y  phase,  d i r e c t l y  and e f f e c -  

t i v e l y  c o n t r a d i c t e d  M r .  Bassett 's v e r s i o n  of t h e  events .  - See P r o f f i t t  v. 

Wainwright, 685 F.2d 1227, (11th C i r .  1982). 

3. 

F l o r i d a ' s  r i g h t  to concluding argunent, "perhaps one of the  most cherished 

ooursel failed to assert fudanental rights at closing 

p r o v i s i o n s  by de fense  counse l  . . . I *  Rule 3.250, Author's Comment, inexplicably 

was n o t  a s s e r t e d  by M r .  Bassett 's tr ial  at torney a t  the g u i l t  phase of t r ia l .  
'_ Though he put on no evidence a t  tha t  phase, and thus had an a b s o l u t e  "substan- 

t i a l  procedural r ight ,"  Preston v. State ,  260 So.2d 501 (Fla.  1972), to  make the  

f i n a l  argument to  t h e  j u r y ,  t r i a l  counse l  let t h e  state g e t  i n  t h e  f i r s t  and 

last m r d .  T 586-648. Rule 3.250 provides the defendant who puts  on no de fense  

excep t  h i s  own testimony, "sha l l  be e n t i t l e d  to t h e  concluding argument before 

t h e  jury." Mr. Bassett put on no evidence before t h e  j u r y  a t  g u i l t  phase.  The 

Au thor ' s  Comment dec la re s  "concluding closing argument [ I  is of g rea t  tactical 

force a t  t r i a l  and a defendant is a t  a disadvantage i n  losing it and there  is 

no  good reason f o r  counsel 's  f a i l u r e  to assert t h a t  r igh t .  - See Herring v. New 

York, 422 U.S. 853 (1975). 

17 Counsel t e s t i f i e d  he  wanted Cox's statement before t h e  jury  to be able to 
argue some reason why Mr. Bassett confessed. Th i s  suggested " s t r a t e g y "  is 
dis ingenuous  -- he  d i d  n o t  move for a l imi t ing  ins t ruc t ion  d i rec t ing  the  
jury  to consider it so le ly  f o r  t ha t  p u r p s e ,  and did not even o b j e c t  to  t h e  
s ta te ' s  remarks t o  t h e  j u r o r s  at  closing t h a t  they -- could not question the  
r e l i a b i l i t y  of t h e  statement because the  Court had already determined it to 
b e  vo lun ta ry ,  so it was "true." - See Section 3,  PCT 88-9. 
PCT 88-89. 
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. 
Had counse l  o b j e c t e d  and been conv ic t ed ,  t h e  conviction would have been 

r e v e r s e d ,  Gaines v. State, 364 S .2d  766 (F la .  2d DCA 1978), f o r  t h e  denial  of 

t h e  r i g h t  t o  conclude can never be harmless error i n  Florida. Raysor v. S ta te ,  

I 

272 S .2d  867 (Fla.  4th DCA 1973); B i r g e  v. State, 92 So.2d 819, 822 (Fla. 1957) 

("I t  is n o t  ou r  p r i v i l e g e  to disregard [the r i g h t  to concluding argument] even 

though we as individuals might feel t h i s  appel lan t  is g u i l t y  as s i n  i t se l f") .  

Counsel made other  errors which cannot be ignored. 

The major t h r u s t  of t r i a l  c o u n s e l ' s  g u i l t  phase de fense  was t h a t  t h e  

i n c u l p a t o r y  s t a t emen t  g i v e n  by M r .  Bassett was involuntary .  T 626-29, Y e t  

counsel f a i l e d  to object to t h e  p rosecu to r ' s  unlawful argument t h a t  t h e  j u r y  

cou ld  n o t  cons ide r  whether t h e  s t a t emen t  was involuntary.  
prosecutor t o ld  the  jury  without objection: 

This is what the  

Before a confession can be introduced in to  evidence t h e  Court  
must sc ru t in ize  it. 

The Court mus t  weigh it against  legal standards. 

The Court must first determine whether or not t h a t  confes s ion  
is f r ee ly  and voluntar i ly  made. 

The Court  heard t h a t  confes s ion  and t h e  Court determined 
themselves t h a t  t h a t  was a free and voluntary confession. 

M r .  Bevis  used t h a t  argument earlier and it didn ' t  work. 
he is going to t r y  it wi th  you. 

- Now 

T h i s  Court  determined t h a t  t h a t  was a free and v o l u n t a r y  
statement. 

So d o n ' t  g e t  confused on t h a t  rabbi t .  
herrinu. because it's been tested already. 

Don't chase that red 

And what is in te res t ing  is, it's true.  There is no doubt now 
t h a t  t h a t  confes s ion  is t r u e .  I t 's  amazing t h a t  we w u l d  
have a t r i a l  when the defendant confessed to these elements. 

T 640-641. (emphasis supplied).  
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The non-record a s s e r t i o n s  improperly to ld  t h e  jury t h e  C o u r t ' s  rul ing was 

tantamount to a directed verd ic t  of g u i l t ,  had rel ieved it of the  o b l i g a t i o n  t o  

prove  t h e  elements  of t h e  of fense ,  and t h a t  t h e  jurors  could - not question the  

r e l i a b i l i t y  of the  confession. There can be no legitimate reason for f a i l i n g  to 

object to  such argument, which took from the  jury  the  hear t  of t h e  defense case. 

I t  has  long been t h e  l a w  t h a t  t he  defense is cons t i tu t iona l ly  permitted to 

question the  r e l i a b i l i t y  of the  confession even a f t e r  the c o u r t  rules it lega l ly  

admissible. Palmes v .  State,  397 So.2d 648 ( F l a .  1981) .  - See, Crane v .  

Kentucky, 106 S . C t .  2145 (1986) ;  Leg0 v .  Twomey, 404 U.S.  477, 485 (1972) 

("Nothing i n  Jackson [v. Denno] questioned the province or capacity of j u r i e s  to 

assess t h e  t r u t h f u l n e s s  o f  confess ions .  . . I' ) . "Confessions,  even though 

v o l u n t a r y ,  are not  conc lus ive  of g u i l t , "  Crane, 106 S.Ct. a t  2146, and state 

deprivation of t h e  ju ry ' s  obl igat ion to assess t h e  t ruthfulness  of a confession, 

t h e  Supreme Court has found, "deprives a defendant o f  t h e  basic r i g h t  to  have 

t h e  p r o s e c u t o r ' s  case encounter and l'survive the crucible  of meaningful adver- 

sarial tes t ing."  - Id. a t  2147. 

B. WaZtyphase 

This cruc ia l  error, also, calls for a new trial .  

1. Intruduction 

The claim t h a t  M r .  Bassett was inef fec t ive ly  represented a t  penalty phase 

"though u l t i m a t e l y  r e so lved  a g a i n s t  t h e  defendant ,  p re sen ted  a d i f f i c u l t  

d e c i s i o n  for [ t h e  t r i a l ]  cour t . "  Order Granting Stay of Execution, PCR 1222. 

Judge Foxman ruled t h a t  while counsel inef fec t ive ly  investigated penalty phase, 

it was unlikely t h e  ev idence  overlooked would have affected t h e  outcome a t  

sen tenc ing .  Notwithstanding t h i s  finding, i n  continuing the  stay of execution 

pending appeal, Judge Foxman also recognized M r .  Bassett's claim "could be 

resolved d i f f e ren t ly  by another Court, ...I1 T 1222 (emphasis supplied). %is is 

t h e  Court, and now is the time, to  grant  relief. 
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"[Clonfronted with both the in t r i cac i e s  of t h e  law and t h e  advocacy of the  

p rosecu to r , "  United States  v.  A s h ,  413 U.S. 300, 309 (1973), M r .  Bassett w a s  

l e f t  t o  f i g h t  fo r  h i s  l i f e  with an appointed counsel who i n  t h e  nearly one year 

he had t o  prepare for t r i a l  d i d n ' t  even bo the r  to  l e a r n  h i s  c l i e n t ' s  real  

name.18 "Ass is tance  beg ins  w i t h  t h e  appointment of munsel ,  it does not end 

there." united States v. Cronic, 106 S.Ct. at  2066, n.11 (quoting united States 

v. D e C o s t e r ,  627 F.2d 196, 219 (D.C. C i r .  1979)). Y e t  for Mr. Bassett, prepar- 

a t i o n  o f  t h e  case for l i f e  ended wi th  t h e  v i r t u a l l y  -- pro forma appointment of 

t r i a l  counsel.  "he resu l t ing  death recanmendation w a s  predictable; but t h e  lack 

of adversar ia l  t es t ing  underlying that recommendation erases any r e l i a b i l i t y  

t h a t  r e m e n d a t i o n  otherwise might have had. A t  no time relevant  to sentencing 

was the prosecut ion ' s  case requ i r ed  to  s u r v i v e  t h e  " c r u c i b l e  of meaningful 

a d v e r s a r i a l  t e s t i n g , "  Cronic ,  104 S.Ct.  a t  3245, and " in  a case involving t h e  

d e a t h  p e n a l t y , "  t h a t  requirement of par t i san  and zealous advocacy "is t h e  very 

foundation of just ice ."  Wilson v. Wainwright, 474 ,%.2d 1162, 1164 (Fla.  1985). 

2. 

T r i a l  c o u n s e l ' s  t es t imony about  h i s  i n v e s t i g a t i o n  for penalty phase is 

TIE failure to investigate and prepare 

recounted  i n  t h e  Statement of Facts, supra, and it is fair  to say, chari tably,  

preparation for penalty phase was negligible.  The only evidence sought was that 

e x p l i c i t l y  suggested by M r .  Bassett. The r e c o r d  amply s u p p o r t s  t h e  t r i a l  

c o u r t ' s  f i n d i n g  t h a t  "counsel  had a duty to invest igate  and h i s  investigation 

18 Though t h e  importance o f  d i scove r ing  your  c l i e n t ' s  t r u e  name seems se l f -  
evident,  counsel t e s t i f i e d  to  him it was " lega l ly  i n s i g n i f i c a n t . "  PCT 173,  
N o t  so. The u n i t e d  States Supreme Court  passed on t h e  ques t ion  i n  the  
context of t h e  de fense  r i g h t  to  know t h e  t r u e  name o f  a s ta te  wi tness ,  
f i n d i n g  it to  be a "rudimentary inqui ry ."  I n  terms equally applicable 
h e r e ,  "When t h e  c r e d i b i l i t y  of a w i t n e s s  is i n  i s sue ,  the  very s t a r t i ng  
p o i n t  i n  exposing falsehood and bringing ou t  the t r u t h  [ I  must necessarily 
be  to  ask t h e  w i t n e s s  who he is and where he l ives .  The witness' name and 
a d d r e s s  open c o u n t l e s s  avenues o f  in -cour t  examination and out-of-court 
i n v e s t i g a t i o n .  Smith v. I l l i n o i s ,  390 U.S. 129, 131 (1968). (emphasis 
supplied).  
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was unreasonably def ic ient ."  Even minimally e f f ec t ive  representation imposes on 

counse l  "a d u t y  to  make r easonab le  i n v e s t i g a t i o n s  or t o  make a reasonable  

d e c i s i o n  t h a t  makes a p a r t i c u l a r  investigation unnecessary." Strickland, 466 

U.S.  a t  691. I n  a capital  case, t h a t  means, a t  aminimwn, investigating the  

d e f e n d a n t ' s  background and h i s t o r y .  See O'Callaghan v. State, 461 S .2d  1354 

( F l a .  1985) ;  Tyler v. Kemp, 755 F.2d 741 (11th C i r .  1985). Certainly i n  a case 

such as t h i s ,  where counsel knew a death sentence was l i k e l y  "ab - i n i t i o" ,  he was 

required to put  subs tan t ia l  effort in to  building a case f o r  l ife.  - Cf. Stewart v. 

State, 481 So.2d 1210, 1212 (Fla.  1986). Th i s  is t h e  sun total of munse l ' s  

penalty phase investigation : 

a )  - one phone c a l l  to  M r .  Bassett 's  mother a t  h i s  c l i e n t ' s  
r e q u e s t ,  t h e  conversation l imited to whether she could a f ford  
to t r ave l  to Florida for t r ia l ;  

b )  t a lked  w i t h  t w o  or three j a i l  gua rds  a t  M r .  Bassett's 
request, while a t  the j a i l  investigating another case; 

c) did m e  legal research. 

H e  d i d  - n o t  seek o u t  f ami ly  members, or records of any k ind  for e i t h e r  Mr. 

Bassett or Cox. There is no l e g i t i m a t e  reason  f o r  counsel to abdicate h i s  

o b l i g a t i o n  to  i n v e s t i g a t e  a case for l i f e ,  and counse l  o f f e r e d  none. The 

t r i a l  c o u r t ' s  r u l i n g  t h a t  counsel unreasonably f a i l ed  to invest igate  is f u l l y  

supported by the record and should be upheld. 

The t r i a l  c o u r t  had t r o u b l e  f inding t h e  lack of invest igat ion would have 

changed the  outcane of penalty phase though in  l i g h t  of t he  "bad facts" of t h e  

crime and t h e  "negat ive factors" which t h e  ju ry  would have probably also heard 

had the defense introduced evidence r e l a t ing  to M r .  Bassett's l i f e  as a c h i l d  

and youth.  PCR 1214-15. It w a s  t h i s  prong of t h e  e f f ec t ive  ass i s tance  claim 

t h a t  presented a " d i f f i c u l t  decision," and should be "resolved d i f f e r e n t l y "  by 

t h i s  Court .  W e  b e l i e v e  a complete review of t h e  mitigation which could have 

been presented, but w a s  not,  w i l l  persuade t h i s  C o u r t  of the prejudice resu l t ing  
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from c o u n s e l ' s  f a i l u r e  to  i n v e s t i g a t e .  I n  a d d i t i o n ,  t h e  t r i a l  cour t ' s  "no 

prejudice" conclusion is skewed by its e r roneous  f a i l u r e  to admit evidence 

r e l a t i n g  t o  t h e  co-defendant Cox's background a t  t h e  post-conviction hearing, 

which we w i l l  d iscuss  b e l o w .  Tb put t he  uninvestigated and unpresented evidence 

i n  p e r s p e c t i v e ,  it is h e l p f u l  to look a t  j u s t  how badly counsel ac tua l ly  per- 

formed a t  penalty phase. ch t h e  independent basis of counsel's errors appear- 

ing  from t h e  record  produced a t  t r i a l ,  t h i s  Court should order a new penalty 

proceeding. See vaught v. State, 442 So.2d 717, 719 (Fla. 1983). 

3. Oomsel's imffective at penalty phase 

''He had an a l ias .  I never was extremely clear what h i s  real 
nane w a s ;  either Theodore Augustus E3assett or Earl Lee Smith." 

T b n  Bevis, t r ia l  counsel, FCR 886; PCT 84-5. 

Apparent from t h e  face of t h e  r eco rd  are a number of u n s e t t l i n g  errors 

committed by t r i a l  counsel which are su f f i c i en t  standing alone to conclude the  

ass i s tance  of counsel re levant  to penalty was inadequate. 

minor ones ,  nor are they recognizable only through hindsight. 

'Ihese errors are n o t  

The record shows 

counsel 's  representation was  disabled by a vas t  ignorance of the re l evan t  f a c t s  

and capital sentencing law, and that  t h e  defense case was docined by a f a i l u r e  of 

advocacy. Counsel t e s t i f i e d  he f e l t  "hopeless" about h i s  chance o f  s u c c e s s  a t  

penalty phase and t h e  way he performed, for M r .  Bassett, it was.  

Where there were obvious objec t ions  to  t h e  s t a t e ' s  use  of unlawful ev i -  

dence ,  counse l  f a i l e d  to  move to  exc lude  t h a t  evidence or otherwise preserve 

the  error. Where there w a s  an oppor tuni ty  t o  p r e s e n t  evidence i n  m i t i g a t i o n  

( c o n s i s t e n t  wi th  counse l ' s  theory) ,  counsel presented obviously false evidence 

to the  jury  instead, and made both him and h i s  c l i e n t  out  to  be "liars." Where 

t h e r e  was g r o s s l y  i n a p p r o p r i a t e  argunent by t h e  state, and improper or inade- 
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q u a t e  i n s t r u c t i o n s  on t h e  l a w  by the court ,  counsel sat mute. under no circum- 

stances can t h i s  Court conclude t h e  death sentences imposed i n  t h i s  case are the  

result of a const i tut ional  sentencing process. 

(a) Nonstatutmy aggravatirrg evidence ard arguuent 

The d u e t  o f  w i tnes ses  c a l l e d  by t h e  s ta te  were on t h e  s t a n d  f o r  one 

purpose: to ta lk  about prior crimes Gus Bassett allegedly colTnni t ted ,  f o r  which 

he was uncharged and unconvicted,  and which f a l l  nowhere within t h e  list of 

relevant  aggravating circumstances. Through Christy, the j u r y  heard of i l l e g a l  

f i r e a r m s  i n  Gus Bassett's possession, a purported "murder conspiracy" unrelated 

to t h i s  offense, about a f i g h t  in  a bar i n  h i c h  someone ended up i n  a t runk ,  

t h e  impl ica t ion  of s to len  items i n  h i s  possession, and through t h e  prosecutor 's  

c rea t ive  use of Christy's age (s ix teen) ,  that Bassett had " c o n t r i b u t e d  to t h e  

de l inquency  of a minor." Through Officer Wilkinson, t h e  state in t roduced  

evidence of IW. Bassett's alleged high speed chase on a motorcycle, and t h a t  h e  

had f a l s e l y  given h i s  age as 22. The prosecutor emphasized these alleged crimes 

during closing argument. There was no e f f ec t ive  objection by t r ia l  counsel. 

S i n c e  t h e  earliest  cases in t e rp re t ing  t h e  Florida death penalty s t a t u t e ,  

t h i s  C o u r t  has p la in ly  forbidden introduction or argument on unconvicted crimes 

and n o n s t a t u t o r y  aggrava t ing  circumtances.  Provence v. State, 337 So.2d 783 

(Fla .  1976) .  The s ta te  and defense counsel contend the evidence was admissible 

as ant ic ipatory rebut ta l  of the  mitigating circumstance of no s i g n i f i c a n t  prior 

c r i m i n a l  h i s t o r y ,  and t h a t  is the  reason why counsel did not object. PCT 107- 

110. ("It's my recol lect ion,  Mr. Malone, t h a t  t h e r e  was case l a w  a t  t h e  t i m e  

t h a t  allowed unconvicted c r i m i n a l  acts to  be t e s t i f i e d  to,  not  to  prove an 

aggregate [sic] circumstance, but to disprove the  mitigating circumstance o f  no 

s ign i f i can t  criminal h i s tory ,  or samething"). 
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But t h a t  was n o t  and never has been the  law, and it ce r t a in ly  w a s  not the  

practice of reasonably  competent a t t o r n e y s  t o  permit such ev idence  to g o  

unchal lenged.  M s .  B i c k e r s t a f f  t e s t i f i e d  t h a t  dur ing  the  time t h i s  case was 

tried, the  mitigating circumstance was being waived to avoid j u s t  what happened 

h e r e ,  and both she and mward Pearl t e s t i f i e d  t h e  evidence should have been the 

subject  of an objection and mistrial motion. In  Maggard v. State, 399 s0.B 973 

(F la .  1981) ,  t h i s  Court reversed a death sentence where such evidence had been 

admi t ted ,  when t h e  t r i a l  a t t o r n e y  waived t h e  m i t i g a t i n g  c i rcumstance  and 

o b j e c t e d .  The Standard J u r y  I n s t r u c t i o n  i n  existence at  t h e  time contained a 

ccmnent tha t  the state could use the "no c r i m i n a l  h i s t o r y "  m i t i g a t i n g  factor 

only in  "rebuttal" 

I n  F i t z p a t r i c k  v. Wainwright, 399 So.2d 938 (Fla.  1986), t h i s  Court found 

appellate counsel ineffect ive fo r  f a i l i n g  to challenge on appeal s imi la r  conduct 

by t h e  s t a t e  when there - w a s  an o b j e c t i o n ,  even though Maggard was y e t  to  be 

decided. Clearly, t h i s  Court recognizes reasonable counsel should have known the  

l a w  and objected to the  nonstatutory aggravation during t h e  t i m e  t h i s  case was 

tried. 

If  t h e r e  is any doubt  about  t h e  use  a c t u a l l y  made o f  t h e  ev idence  o f  

unconvicted crimes placed before the  jury  by the  state, it is d i s p e l l e d  by t h e  

state's argument a t  closing. This is how t h e  state "simply rebutted" mitigation: 

Let's look a t  t h i s  Defendant now. Convicted t h r e e  times. 
Possess ion  of a sawed-off shotgun,  c o n t r i b u t i n g  to  t h e  - 
Connie was about 15 or 14 -- 
MR. BEVIS: Objec t  to  t h a t  comment. It was not proved. No 
evidence i n  the record to  sugges t  he  had been convic ted  o f  
possession of a sawed-off shotgun. 

MR. WHITE: Let m e  rephrase that. 

THE CCURT: That object ion is w e l l  taken. 
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MR. WHITE: You heard Connie Chris ty  say - and what reason 
would she have to lie? - t h a t  he had a sawed-off shotgun of 
approximately 18 inches i n  length. 

YOU heard her  say t h a t  she l ived with him. 

She w a s  16  today. YOU f igure  out  how old  she was  there.  

Contributing to t h e  delinquency of a minor. 

H e  conspi red  to  commit murder. 
cycle parts, and there  were going to blow them away. 

Somebody stole t h e i r  motor- 

Carries a false ident i f icat ion.  

ALluding (sic) pol ice  officers. 

That's j u s t  t h e  things t h a t  e r e  shown to you here today. 

What does he bring you for h i s  good character? A j a i l e r  t h a t  
works from eleven o'clock a t  night u n t i l  seven i n  t h e  morning 
three  or four nights  a week t h a t  is there  while they sleep. 

And he tells you t h a t  he ' s  a p re t ty  good prisoner. 

Is h i s  l ife worth what has been done? 

You examine a l l  these facts .  
the law. 

Make a decis ion on the  facts and 

T 740-41. 

Under l a w  e x t a n t  a t  t h e  time of t h i s  tr ial ,  t h e  state was c l e a r l y  prohib- 

i t ed  from arguing  t h i s  lack of m i t i g a t i o n  i n  aggrava t ion ,  as it d i d  he re .  

Mikenas v .  State, 367 So.2d 606, 610 ( F l a .  1978). The state's argument here 

does not even pay " l ip  serv ice  to its i n a b i l i t y  to r e l y  on these other crimes to 

prove [an]  aggrava t ing  factor ...It as it did i n  Robinson v. State, 487 So.2d 

1040, 1042 (Fla.  1986), and was reversed anyway. As i n  Robinson, t h e  "very f i n e  

d i s t i n c t i o n "  sought  to  be drawn by t h e  s ta te  was "meaningless because it 

improperly lets the  s ta te  do by one method something which it cannot  do by 

another. ' '  A l s o ,  as  i n  -- Robinson, t h e  error here l i k e l y  affected the  outcome: 

"Hearing about  o t h e r  a l l e g e d  crimes could damn a defendant i n  t h e  j u r y ' s  eyes 

and be excessively prejudicial . I '  - Id. 

- 58 - 



.- 
* 

Counse l ' s  f a i lu re  to  p r o p e r l y  object  or take reasonable steps to exclude 

the  i n f l m a t o r y  other crimes evidence,  or p rope r ly  p re se rve  t h e  i s s u e  for 

appellate review i n  an of itself requires a new penalty phase proceeding. 

(b) Unamstitutianal aggr mating evidence a d  arqunen t 

Withou t  o b j e c t i o n  or o t h e r  attempts to  pretermit j u r y  cons ide ra t ion ,  

defense counsel let  the  prosecutor t e s t i f y  and argue to the  jury the  l eg i t imacy  

of recommending dea th  because M r .  Rassett went t o  t r ia l  instead of pleading 

g u i l t y  and r ece iv ing  l i f e  imprisonment. The defense  p u t  Gene White, t h e  

p rosecu to r ,  on t h e  s t a n d  t o  a t tes t  t o  t h e  terms of the  plea bargain i n  which 

both defendants were of fered  l i f e  sen tences .  T 711-15. The p rosecu to r  then  

cross-examined himself on the  reason why M r .  Rassett should get death saying 

I wanted to spare the family the  burden of coming here to t h i s  
courtroom and going through t h e  ordeal of s i t t i n q  through a 
murder tr ial  i n  which t h e i r  sons' bones would be exposed; they 
would have to hear the  gruesome testimony, r e l i v e  t h e i r  e n t i r e  
l i f e  u n t i l  t h i s  point. 

The prosecution also to ld  the jury M r .  Rassett should have pled to save the  

State the "expense" of t r ia l ,  and f i n a l l y ,  he  pa id  ba re  " l i p  s e r v i c e "  to  t h e  

const i tut ional  r ight :  

H e  c e r t a i n l y  has  t h a t  r i g h t .  And I th ink  the  J u r y  can take 
that i n t o  consideration also. 

T 716-17. 

During closing, the prosecutor aqain urged the  jury to use the demand f o r  

t r i a l  as a reason  for recommending death. I n  t h e  course of an emotional  

argument about t he  suffering of the victims' families re la ted  to the need for a 

tr ial ,  the  prosecutor said: "From the  time the p a r e n t s  l ea rned  of t h e  d e a t h s  

through today they  had to r e l i v e  it every day. And why? The defendant wanted 

t o  exercise h i s  const i tut ional  r ight .  

See also T 729. 

And he has a r i g h t  to  do t h a t , "  T 734. 

-- 
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Two j u s t i c e s  reached t h i s  issue on d i r e c t  appeal, and would have reversed 

solely because "[wlithout question, the state placed the  appel lan t ' s  exercise  of 

h i s  r i g h t  to a j u r y  t r i a l  b e f o r e  t h e  j u r y  as a critical aggravating factor." 

Bassett v. State,  449 So.2d a t  809-11 (Overton, J., and McDonald, J., dissent- 

ing) (emphasis i n  o r ig ina l ) .  Trial counsel now concedes he should have objected 

to t h e  testimony and cornnents, though he doesn' t  know if  he thought about  it a t  

t h e  t i m e .  FCT 123,137-38. (Compare FCT 128 -- counsel opines tha t  the  argument 

"doesn' t jump out" as objectionable).  

There can be - no reasonable attorney decision to permit a jury  to  consider 

t h e  e x e r c i s e  o f  a fundamental  c o n s t i t u t i o n a l  r i g h t  as a basis for imposing 

death, and t h e r e  is no c o n s t i t u t i o n a l  a u t h o r i t y  for t h i s  Court  t o  permit a 

death sentence so infected to stand. Here, M r .  Bassett's "inestimable pr iv i lege  

of tr ial  by jury  ... [ I  a v i t a l  pr inciple ,  underlying the  whole a d m i n i s t r a t i o n  

of criminal jus t ice ,"  McCleskey v. Kemp, 107 S.Ct. 1756, 1776 (1987) (quoting - Ex 

parte Mil l igan,  4 Wall. 2, 123, 18 L.Ed. 281 (1866)),  was grotesquely contorted 

instead in to  a reason why he should be executed. It was used e f fec t ive ly  by the 

.. 

state i n  emotional testimony and argument describing the sorrow of t h e  v i c t i m s '  

f a m i l i e s ,  and expense of  a t r ia l .  This ground also, standing alone, requires 

v a c a t i o n  of t h e  d e a t h  sen tence .  Zant v. Stephens, 103 S.Ct. 2733, 2747 (1983) 

( i f  aggravating circumstance had been request for tr ial  by jury, "due process of 

l a w  would r equ i r e  t h a t  t h e  j u r y ' s  d e c i s i o n  to  impose d e a t h  be set  a s i d e " ) ;  

United States v. Jackson, 390 U.S. 570 (1968). 

( c )  Other impraper amnents which were unchallenged 

I n  a d d i t i o n  to evidence and argument already ident i f ied  as unlawful and to 

which counsel offered no object ion is a l i t a n y  of improper arguments made by t h e  

s ta te  a t  p e n a l t y  phase,  to  which de fense  counsel also unreasonably failed to 

object. We i nv i t e  t h i s  Court to read the penalty phase i n  its en t i r e ty ,  because 

t h e r e  is l i t t l e  t h e  prosecutor said to the jury  a t  penalty phase which was - not 
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improper and which d i d  not merit reversal .  Pait v. State ,  112 So.2d 380 (Fla. 

1959) .  For t h e  sake of organization, addi t ional  improper arguments made by the  

state have been categorized below. Effective counse l  should have o b j e c t e d  to  

t h e  fo l lowing  arguments which have no relevance to Flor ida 's  s t a tu to ry  death 

sentencing schme, and are unlawful under s ta te  l a w  and t h e  Eighth and Four- 

t e e n t h  Amendments to  t h e  United States Cons t i t u t ion .19  I f  he  had properly 

objected, t he  arguments would have been prec luded ,  or t h i s  case reve r sed  on 

d i rec t  appeal. Trawick v. State, 473 So.2d 1235, 1240-41 (Fla.  1985) ("because 

t h e  j u r y  heard evidence and argument t h a t  d i d  n o t  p r o p e r l y  re la te  to  any 

s t a tu to ry  aggravating circumstance the  jury  recommendation is t a i n t e d "  and new 

sentencing required).  

(i.) Inflammatory nonstatutory argument relating to parole and 
general deterreme 

The p rosecu to r  a c t e d  as i f  he  had l i s t e n e d  to the  argument from another 

case tried in  the  same c i r c u i t  before t h e  same judge, Te f fe t e l l e r  V. State, 439 

So.2d 840 ( F l a .  1983) ,  and patterned h i s  own after it here. Te f fe t e l l e r ,  which 

involved almost ident ica l  misconduct, was reversed. "be only difference betwen 

T e f f e t e l l e r  and t h i s  case, both tried a b u t  t h e  same time, is t h a t  i n  Teffe- 

te l ler ,  de fense  counse l  objected to t h e  arguments. The state apparently could 

19 Counsel offered v a r i o u s  "strategies" for f a i l i n g  to object, a t  one point 
s ay ing  he d i d n ' t  because he wanted to  u s e  similar (apparently unlawful) 
arguments during h i s  closing. If he objected, t r ia l  
counse l  s a i d ,  t h e  p r o s e c u t o r  would also object to h i s  argument. -- See also 
PCT 161  ( "con t inua l "  o b j e c t i o n s  make j u r o r s  impatient) ,  and FCT 184 (ob- 
jec t ing  would n o t  have made a d i f f e r e n c e ) .  P r o f e s s i o n a l  courtesy, t h e  
t r a d i n g  o f f  of a cons t i tu t iona l ly  conducted penalty phase for t h e  possibil-  
i t y  t he  prosecutor would r e f r a i n  fran objecting cannot be a va l id  s t r a t e g y .  
There are cases i n  which the  c o u r t s  can ,  and should,  f o r g i v e  munse l ' s  
failings as s t ra tegy,  but t h i s  is not one of them. The arguments made h e r e  
were out rageous .  N o  counse l  functioning "reasonably" under t h e  s ix th  and 
e i g h t h  amendments could  f a i l  to  object t o  t h e s e  a rgments .  See Ryan v. 
State ,  457 So.2d 1084, 1091 (Fla. 4th DCA 1984) ('%en it becancappa ren t  
t h a t  t h e  p rosecu to r  may be p r e j u d i c i n g  t h e  j u r y ,  it is paramount fo r  t he  
defense counsel to preserve the error for appeal by making t i m e l y  objec-  
t ions.") .  

FCT 124, 126, 141-2. 
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n o t  "warn" the jury enough i n  Mr. Bassett's case t h a t  a l i fe  sentence might let 

him k i l l  again, tel l  them that deterr ing others was a v a l i d  reason  for recom- 

mending death, and t h a t  a death sentence would be a continuing source of such 

deterrence because it would be publicized when reviewed i n  years to  come. 

Arguing t h e  v i c t i m s  " d i d n ' t  d i e  for no reason," t h e  prosecutor to ld  the  

jury  i f  they recommended l i fe ,  "the deaths w i l l  be f o r g o t t e n , "  and t h a t  t h e r e  

would be no p o i n t  i n  t h e  t r i a l  or " t h e  deaths  of these two individuals." If 

they reconmended death, though, " t h i s  case w i l l  never be fo rgo t t en . "  It would 

" s e r v e  as an example to an individual on Main S t r e e t  or anywhere tha t  may read 

of t he  incident...." T 738-39. A dea th  recommendation, t h e  j u r y  was t o l d ,  

would be p u b l i c i z e d  when "it is brought up before the advisory boards on the 

number o f  times t h a t  i t ' s  reviewed."20 "Don't l e t  them d i e  for nothing." 

T 739. 

A f t e r  a rguing  o t h e r  improper bases for death,  which w i l l  be or have been 

addressed, t he  prosecutor concluded with t h e  same theme: 

When he gets out  i n  25 years, maybe, i f  t h e  parole board lets 
him out ,  or 50 years,  could it ever happen again? 

I wouldn't want to take the chance. 

Is it worth it? It is worth put t ing another fmily through? 

Is it worth l e t t i n g  them know t h i s  man has the  poten t ia l  to 
g e t  out? 

T 743. 

20 T e l l i n g  t h e  j u r y  t h a t  its v e r d i c t  w i l l  be "reviewed" "a number of times" 
d i r e c t l y  cont ravenes  t h e  pr inc ip les  of Caldwell v. Mississippi, supra, for 
it l i f ts  r e s p o n s i b i l i t y  form the  jury  f o r  t h e  ultimate decision. However, 
though Gal-11 adds t h e  Eighth Amendment t o  the  reasons t h a t  t h i s  argument 
is wrong and p u t s  an  exclamation point  on its prejudicial character, it is 
t h e  t y p e  of argument t h a t  h a s  been long condemned i n  Florida l a w .  E.g., 
P a i t  v .  State, 1 1 2  So.2d 380, 383-85 (Fla. 1959); Blackwell v. S t a t c 7 6  
F la .  124, 79 So. 731, 735-36 (1918) .  Th i s  argument standing alone is an 
independent ground for vacating the  death sentence. 
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With objection, t h i s  case muld  have been reversed. Without it, it wasn't. 

The p r e j u d i c e  is e v i d e n t .  T e f f e t e l l e r  made t h i s  p o i n t :  such argument is 

'I i nexcusab le  p rosecu to r i a l  overk i l l "  and [t] here is no place i n  our system of 

jurisprudence f o r  t h i s  argument." 439 So.2d a t  845. As the Court noted, it was 

not ''a matter of f i r s t  impression" i n  Florida law, so there  is no excuse fo r  not 

knowing its impropriety. - Id. Just  as the  Teffeteller prosecutor had no excuse, 

so too defense counsel here had no possible  excuse for permitting such argument 

t h a t  has  been soundly condemned f o r  its highly inflamnatory effects .21 

( ii. ) Reference to matters outside the realrd 

The p rosecu to r  r e f e r r e d  to  a newspaper a r t ic le  quot ing  a min i s t e r  who 

supported the  death penalty, and who r e l i ed  on sc r ip tu re  as a basis for imposing 

death.  T 727. H e  also made s e v e r a l  r e f e r e n c e s  to  evidence "we don ' t  know" 

ex is ted ,  such as whether t h e  v i c t i m s  pleaded f o r  t h e i r  l i v e s ,  T 731, were 

i n j u r e d  on o t h e r  par ts  of t h e i r  bod ie s ,  and "how long they were in  the  trunk 

w a i t  ing...." T 737. Implying the fac t s  of the  crime were much worse than  t h e  

ev idence  showed, t h e  state told the  jury: "And I suggest to you what you heard 

is a bare minimum of what happened." T 732. The prosecutor 's  theme t h a t  there 

were facts  t h e  j u r y  had n o t  heard also included speculation on M r .  Bassett's 

c r i m i n a l  record discussed and quoted in  f u l l  i n  Point I, B, 3, ( a ) ,  supra. The 

p r o s e c u t o r  r a n  through what he  s a i d  were prior crimes by M r .  Bassett and 

concluded t h i s  unauthorized l i t a n y  by telling t h e  jury there was mre: 

j u s t  t h e  things tha t  were shown to you here today." 

"Tha t ' s  

T.741. 

2 1  T h e  T e f f e t e l l e r  C o u r t  c i t e s  d e c i s i o n s  s t a r t i n g  a s  e a r l y  as 
1 9 5 1 .  I d .  To t h o s e  cases c a n  be added  t h e  pos t -Furman case 
o f  M i l l e y v .  S t a t e ,  373 So.2d 882 ,  8 8 5 ,  886  ( F l a .  1 9 7 9 )  where  
t h i s  C o u r t  condemned  t h e  j u d g e ' s  c o n s i d e r a t i o n  of p o s s i b l e  
parole  as  b e i n g  a n o n s t a t u t o r y  a g g r a v a t i n g  f a c t o r  c o n s t i t u t -  
i n g  " r e v e r s i b l e  error ."  
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Reference to  matters o u t s i d e  t h e  record has long been forbidden. - E.g., 

Johnson v. State, 88 Fla. 461, 102 So. 549-550 (1929); Blanco v. State, 150 Fla. 

88, 7 So. 333, 339 (1942). A prosecutor cannot comment on f a c t s  not of  record, 

but even more h p r t a n t l y  a prosecutor cannot imply t h a t  there are more facts  

t h a t  t h e  j u r y  did not hear, but t ha t  t he  prosecutor knows. 

State, 335 So.2d 835 (Fla. 4th DCA1976). 

- E.g., Richardson v. 

S p e c i f i c a l l y  to  t h e  comments h e r e ,  s p e c u l a t i n g  on c r i m i n a l  record and 

t e l l i n g  the jury  there  was more for obvious reasons are improper. "Unsubstan- 

t i a t e d  s t a t emen t s  which concern r e f e r e n c e s  to  other crimes committed by a 

defendant are particularly condemned by t h e  Florida courts." Ryan v. State, 457 

So.2d 1084, 1090 ( F l a .  4 t h  DCA 1984). The prosecutor invoked t h e  scriptures, 

from "an article on t h e  d e a t h  p e n a l t y  i n  t h e  r e l i g i o n  s e c t i o n  of t h e  local 

newspaper" and of p a r t i c u l a r  i n t e r e s t  were the  views of a te lev is ion  preacher 

"Jim Henry" who par t i cu la r ly  in t e re s t ed  t h e  prosecutor "myself ,  being a Bap- 

tist." T 727. T h i s  Baptist  preacher  "be l i eved  early i n  t h e  death penalty" 

quoting "FKxnans X I I I ,  1 through 5" and "remembering the  teachings of Jesus," i n  

particular "'Render unto  Caesar,' as  Je sus  p u t  it." T 727. H e  used t h e  

r e l ig ious  teaching to te l l  t h e  jury  to do its "sacred duty . . . - w e  must f u l f i l l . "  

T 728 (emphasis  s u p p l i e d ) .  Appeals to  r e l i g i o u s  p r e j u d i c e  have long been 

condemned. E.g., Cooper v. State, 136 Fla. 23, 186 So. 230 (1939). The outs ide 

l i m i t  for invoking r e l ig ion  w a s  established i n  Paranore v. State, - 229 So.2d 855 

( F l a .  1969) as using B i b l i c a l  stories t o  i l l u s t r a t e  argunents. Beyond t ha t ,  

such r e l ig ious  arguments are improper, for as i n  t h i s  case t h e  j u r o r s '  d u t y  

became "sacred"  because Jesus to ld  them to "Render unto Caesar." To appeal to  

divine law is to ask the  jury  to apply a higher l a w  -- t h e  law of t h e  Baptist 

preacher Henry who bel ieves  i n  t h e  death penalty. 
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(iii.) victims' fanily 

The s ta te  s p r i n k l e d  r e f e r e n c e s  to  t h e  v i c t i m s '  f ami ly  throughout  its 

closing argument, invoking sympathy in  d i r e c t  terms not even remote ly  r e l e v a n t  

to  t h e  aggrava t ing  factors provided by law.  There was no objection by counsel 

though Florida law was c l e a r l y  es tab l i shed  by 1979 t h a t  ev idence  concerning 

s u r v i v i n g  v i c t i m s  could  n o t  be used i n  determining the  heinous, a t rocious and 

c r u e l  aggrava t ing  circumstance. Riley v. State, 366 So.2d 19, 21 (Fla.  1979); 

-- see also, Lucas v. S ta te ,  376 So.2d 1149, 1153 (Fla.  1979) (error to consider 

n a t u r e  of other o f f e n s e  as heinous, atrocious,  or cruel). A s  J u s t i c e  Ehrlich 

opined, such argument is not only " i r re levant  and improper," but is c o n t r a r y  t o  

t h e  efforts to  " i n s u l a t e  ... appl icat ion [of t h e  death penalty] fran emotion- 

alism and caprice" and t h u s  h a s  been "long condemned" by t h i s  Court. Bush v. 

.* State, 461 So.2d 936, 942 ( F h .  1985) (Ehrlich,  J., concurring): 

I can t h i n k  of f e w  arguments which are more c a l c u l a t e d  to 
a rouse  an i n t e n s e  emotional response  i n  a j u r y  t h a n  t h e  
g r a p h i c  p o r t r a y a l  o f  t h e  s u r v i v o r ' s  bereavement. I can  
imagine no set of f a c t s  on which t h i s  would be proper argu- 
ment. 

- Id (emphasis supplied).  I f  indeed there is no imaginable set of facts to permit 

such argument, there  is no good reason why counsel w u l d  permit such argunent, 

c 

as w i l l  follow, to go unchallenged. 

I t  was t h e  heinous, atrocious,  or crue l  aggravator i n to  which t h e  prosecu- 

tor t r i e d  t o  shoehorn t h e  v i c t i m ' s  impact argument. A t  t h e  beginning o f  

c l o s i n g ,  he  drew a t t e n t i o n  to the  vict im's  family, "the parents," and told the 

ju ro r s  t h a t  while they couldn't  consider such informat ion  dur ing  g u i l t  phase, 

they could i n  de te rmining  penalty:  "But this is the only time you w i l l  see a 

c o n s i d e r a t i o n  o f  t h e  v i c t im .  I s n ' t  t h a t  a shame? The o n l y  t i m e  you can 

cons ider  what happened t o  t h e  vict im."  T 28. The p rosecu to r  cont inued to  

i n t e r l a c e  h i s  he inous ,  atrocious, and c r u e l  argument wi th  references to the  

vict im's  family. "Darrell Barber was a human being. He had feelings.  H e  had a 
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family." H e  described t h e  circunstances of t he  offense saying the  "tw 

18 or 19" year old victims "left  t h e i r  g d  h m e  -- they each had f ami l i e s . "  T 

730. Then i n  the  context of an argument t h a t  t h e  jury  should show t h e  defendant 

" the same mercy he showed the  victims," he again invoked sympathy fo r  t h e  family 

i n  t h e  mids t  of an extremely inflamnatory reference to how t h e  state could not 

k i l l  M r .  Bassett and leave h i s  body out  to be e a t e n  by " roden t s  and buzzards"  

wh i l e  "Your f ami ly  a t  home w i l l  never know. You ' l l  j u s t  be gone." T 736. 

Finally,  he referred to the  hu r t  which could f a l l  on "future families." 

T 725. 

T 739. 

I n t e r l a r d e d  w i t h i n  ano the r  unconst i tut ional  argunent urging t h e  jury to 

recormend death because M r .  Bassett sought a j u r y  t r i a l ,  t h e  p rosecu to r  s a i d ,  

"From t h e  time t h e  p a r e n t s  l e a r n e d  o f  t h e  d e a t h s  through today they had to 

r e l i v e  it every day. ?he Defendant wanted to e x e r c i s e  h i s  c o n s t i t u -  

t i o n a l  r igh ts . "  T 731. S t i l l  no objection by counsel. Pounding on t h e  theme, 

he asked the  jury  to "think of t h e  parents'  remorse. mink  of t h e i r  l i v e s  every  

day s i n c e  they  heard of t h i s .  If t h i s  Defendant's death does no purpose but 

give one minute's s a t i s f ac t ion  to t h a t  family, he deserves to die." 

And why? 

T 739. 

Winking a t  t h e  r u l e  a g a i n s t  a rgu ing  sympathy, t h e  p rosecu to r  

said:  "If  you ever become sympathetic for t h i s  Defendant, think of h i s  family."  

T 741. Then returning to h i s  o ther  then of punishing Mr. Bassett for seeking a 

jury  t r ia l ,  t h e  p rosecu to r  concluded by combining s e v e r a l  u n c o n s t i t u t i o n a l  

arguments i n  one. The co-defendant Cox, he sa id ,  should get l i f e  because he 

d idn ' t  go to tr ial .  " H e  t r i e d  to save the  famil ies  f r m  going through this ."  T 

743. But i f  M r .  Bassett g o t  l i f e  he might g e t  o u t  and "Is it worth putting 

another family through th is?"  T 747. 

These arguments were c l e a r l y  o b j e c t i o n a b l e  and recognized as  h igh ly  

in f l ama to ry  under Florida l a w  in  1980. What is clear now t h a t  perhaps was n o t  

previously so clear, is t h a t  such argument v io l a t e s  t h e  Eighth Amendment as w e l l  

as s ta te  e t h i c a l  and s u b s t a n t i v e  l a w .  I n  Booth v. Maryland, 107 S.Ct. 2529 
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( 1 9 8 7 ) ,  t h e  United States Supreme Court  rejected Maryland's practice of per- 

mit t ing victim impact s t a t e m e n t s  to  be cons ide red  i n  capital sen tenc ing  as 

t r a n s g r e s s i n g  c o n s t i t u t i o n a l  grounds.  The s ta tements '  descr ipt ions of "the 

personal characteristics of t h e  victims and the emotional impact of t h e  crimes 

on t h e  family" and "family member  opinions and character izat ions of t h e  crimes 

and the defendant" were, t h e  Court found, " i r r e l e v a n t  t o  a capi ta l  sen tenc ing  

d e c i s i o n ,  and [ I  its admission creates a c o n s t i t u t i o n a l l y  unacceptable r i s k  

t h a t  t he  jury  may impose the death penalty i n  an a rb i t r a ry  and c a p r i c i o u s  man- 

ner. '' Id. a t  2533. - Accord, Patterson v. State, 513 So.2d 1263 (Fla. 1987) 

(iv.) send a message 

Bui ld ing  on h i s  theme t o  t h e  j u r o r s  t h a t  "you as the  jury  do not sit as 

individuals [but] ... as a representative of t h e  cxmnunity," T 728, h e  t o l d  t h e  

jury  t h a t  it could and must send a message by a death verdict:  

If you sentence Spider Smith to 25 years i n  the p e n i t e n t i a r y ,  
[ t h e  v i c t i m s ' ]  d e a t h s  w i l l  be f o r g o t t e n .  There w i l l  be no 
point i n  t h i s  whole t r i a l .  There w i l l  be no p o i n t  i n  t h e  
deaths of these tw individuals. 

T 728. A l i f e  sentence thus could send no message, but death could: 

But if  you ... vote  t h a t  he is to die ,  t h i s  case w i l l  never be 
f o r g o t t e n .  I f  may s e r v e  as an example t o  an individual on 
Main Street or anywhere t h a t  may read of the incident t h a t  i f  
you k i l l  somebody i n  t h e  perpetration of a murder, you die. 

T 738 (emphasis supplied).  That message, h m e r e d  t h e  p r o s e c u t o r ,  means t h a t  

t h e  ju ry  w i l l  prevent crime: 

And i f  t h a t  [dea th  sentence] just brought an inkling feeling 
i n  a person that's committing a robbery, it could save a whole 
lot  of hur t  on fu tu re  families and t h a t  Defendant also. 

T 738 (emphasis s u p p l i e d ) .  H e  cont inued t o  d r i v e  home t h e  need to  send a 

message to the cornnunity: "an example for others";  "these facts w i l l  be brought 

f o r t h  to  t h e  public. 

here. 

And it w i l l  be brought for th  to the  individuals t h a t  l i v e  

A l i f e  verd ic t  of cour se  They w i l l  see t h a t  you don ' t  do this ."  T 738. 

would send no message: "it w i l l  never be brought up." T 739. 

- 67 - 



As with the other improper arguments by the prosecutor, defense counsel 

interposed no objection. He allowed through inaction, argument that is well- 

recognized as inflammatory to be used against his client. "The 'send 'em a 

message' argument may have some cachet in the political arena, but it is grossly 

improper in a court of law." Boatwright v. State, 452 So.2d 666, 667 (Fla. 4th 

DCA 1984) (emphasis supplied). "It diverts the jury's attention ... and worse, 
prompts the jury to consider matters extraneous to the evidence.'' Id. It is 

"calculated to inflame the passions and prejudices of the jury." - Id. -- See also, 

Hines v. State, 425 So.2d 589, 591 (Fla. 3d DCA 1982) ( " s o  egregious that 

reversal is remired). 

While these arquments were going on, defense counsel stayed mute, paralyzed 

by inattention or miscomprehension of the damage being done. He failed to do 

what an advocate should do: protect his client (and the proceedings) from the 

interjection of inflammatory and irrelevant considerations. 

(d) Counsel's failure to adequately present the defense case at - 
"False in one, false in all, you knaw the rule." 

-- Howard Pearl, State's penalty phase expert. 
PCT 480. 

When the time came for counsel to present the case for life he inves- 

tigated, the result was a confused, obviously misleading, weak and almost 

entirely defensive presentation of evidence and argument. Counsel ' s ignorance 

of relevant facts and capital sentencing law was painfully apparent, and his 

performance probably resulted in more harm than good. 

Counsel has testified his strategy was to make an "emotional appeal" and 

argue the age of his client, the co-defendant's life sentence, and to "put it 

off on Cox" as much as he could. Apparently to those ends, as his first witness 

he called his client to the stand. Counsel said his client was called to attest 
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to  h i s  age,  and respond to some of Connie Chr is ty ' s  testimony. H i s  c l i e n t  did 

answer some of the  testimony. He t e s t i f i e d  t h e  shotgun b a r r e l  was "about 19  

inches ,"  T 706, and t o l d  t h e  j u r y  he was not involved in  put t ing anyone i n  a 

t runk i n  t h e  "Wreck Bar." T 707. This  tes t imony o n l y  helped t o  make t h e  

uncharged o f f e n s e s  a f e a t u r e  o f  t h e  t r i a l ,  and was unpersuas ive  -- n o t  to 

mention unnecessary had counsel e f fec t ive ly  mved  t o  exclude Connie C h r i s t y ' s  

testimony . 
Most d i s t u r b i n g ,  though, was counsel 's  ignorance of - h i s  c l i e n t ' s  -- own name 

and age, which had to be apparent to anyone l i s ten ing .  As he had throughout t he  

tr ial ,  counsel referred to h i s  c l i e n t  as "Earl Smith" when he called him to  t h e  

s t a n d  and ques t ioned  him. The j u r y  (and cour t )  - had to have ser ious 

q u e s t i o n s  about  t h e  r e l i a b i l i t y  of - any of  t he  defense case when, on cross, t h e  

T 701. 

prosecutor not so cleverly asked for ,  and got ,  Mr. Rassett's real name. T. 704. 

The prosecutor continued to  cross M r .  Bassett on o t h e r  times he  had g iven  a 

f a l se  name and age,  concluding wi th  t h e  closing, "Okay. That's three  lies." 

T 706. 

Defense counsel  sought  t o  end t h e  d e b a t e  about  M r .  Bassett 's age22 by 

having him t e s t i f y  (accurately,  though as "Earl Smith") , t h a t  h i s  b i r t h d a t e  was 

September 2 1 ,  1959. T 701. But he decimated any c r e d i b i l i t y  he had with the  

jury  by leading Mr. Bassett to t e s t i f y  falsely, then arguing t h a t  f a l s i t y  during 

closing, t h a t  Rassett's age should be mitigating because he was seventeen a t  the  

t i m e  of t h i s  August, 1978, offense. T 704. For one of h i s  ~- major bases of h i s  

plea for l i fe ,  counsel said, " E a r l  Smith" is "seventeen years of age, ladies and 

gentlemen. N o t  even a l e g a l  a d u l t .  N o t  even a l e g a l  adu l t . "  T 754-757. 

Counsel's representation a t  penalty phase was a joke, and the  jury  knew it. 

22 Had counse l  s imply o b t a i n e d  M r .  Bassett 's b i r t h  c e r t i f i c a t e ,  Ex. 38, PCR 
1025, the damaging information brought out  as a result of this debate would 
never have been admissible. 
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The o t h e r  major m i t i g a t i o n  counsel sought to argue, "Putting [ the  crime] 

off on Cox" was a legitimate and substant ia l  basis for arguing a case for l i f e .  

But t o  support  t h i s  mit igat ion,  counsel did not even use evidence avai lable  and 

known to  him. Counsel's argument on t h i s  issue r e l i e d  solely on M r .  Bassett 's 

confes s ion  to  show Cox dominated and was the  ac tua l  k i l l e r .  mat counsel was 

aware of, but did not t e l l  the jury, were two critical facts which have substan- 

t i a l l y  underscored Cox's domination: Cox was twenty-nine a t  t h e  time of the 

o f f e n s e ,  e leven  y e a r s  older than the  eighteen year old Gus. (Counsel's "im- 

p r e s s i o n "  was t h a t  Cox was older than h i s  c l i e n t ,  but he d i d n ' t  "recall" if  he 

knew fo r  sure  he was older, or by how much. PCT 143-44. Numerous l a w  enforce-  

ment r epor t s  --- i n  h i s  file, however, c l ea r ly  refer to Cox's b i r thda te  i n  1948.) 

S u b s t a n t i a l  age  d i f f e r e n c e  of a codefendant  is c l e a r l y  r e l e v a n t  and 

supports an argument and finding of domination. Such evidence would have been 

e n t i r e l y  c o n s i s t e n t  wi th  c o u n s e l ' s  t heo ry ;  t h e r e  is no strategic reason for  

f a i l i n g  to  use the  difference i n  age, and counsel suggested none. 

Also suppor t ing  t h e  domination theory w a s  the  statement of Connie Christy 

to an FDLE agent. m e n  she was  interviewed, Christy to ld  w e n t  Darnell t h a t  Gus 

was afraid o f  Cox. I n  a s ta tement  underlined and s t a r r ed  by counsel, Christy 

s a y s  "Spider was a f r a i d  of Snake and wuld do what Snake to ld  him to." Counsel 

admits t h a t  testimony would have been helpful,  and has no reason for f a i l i n g  t o  

use  it when he cross examined Christy except t h a t  he may have "thought it came 

out  suff ic ient ly ."  It d idn ' t .  

Also on t h e  "domination" issue,  counsel f a i l e d  to take care t h a t  the  jury  

was to ld  accurately t h a t  it was permitted to parse out  t h e  r e l a t i v e  c u l p a b i l i t y  

o f  t h e  codefendants .  Both he  and t h e  p r o s e c u t o r  t o l d  t h e  j u r y  a i d i n g  and 

abet t ing theories  made one defendant "as g u i l t y "  as t h e  other as a matter of 

l a w ,  w i thou t  l i m i t i n g  t h a t  theory to the g u i l t  determination. T 71, 122, 144, 

145, 146, 202, 203, 238, 239, 243. Though t h e  p rosecu to r  inundated t h e  j u r y  
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w i t h  v i c a r i o u s  l i a b i l i t y  t heo ry ,  without l imi ta t ion ,  i n  opening, T 260, g u i l t  

phase closing, T 586, 612-15, 639, 644, 646, and t h e  Court  i n s t r u c t e d  them on 

t h a t  t h e o r y  a t  g u i l t  phase, T 654, 658, 659, 665, de fense  counse l  made - no 

attempt to  have t h e  j u r y  i n s t r u c t e d  to its inappl icabi l i ty  a t  penalty phase. 

N e i t h e r  d i d  he  object to  t h e  p r o s e c u t o r ' s  u se  of t h e  same theory a t  penalty 

phase ,  though it was t h e n  and remains,  unlawful under Florida l a w  and Eighth 

Amendment l a w .  Emund v. Florida, 458 U.S.  782 (1982). 

Defense counsel has no good reason for f a i l i n g  to take cor rec t ive  measures 

(he "didn ' t  t h i n k  of i t") ,  and admits  t h e  p r o s e c u t o r ' s  v i c a r i o u s  l i a b i l i t y  

argument was a t  odds wi th  h i s  t heo ry  a t  p e n a l t y  phase. PCT 100-06. While 

counsel brought t he  mi t iga t ing  i n s t r u c t i o n  on s u b s t a n t i a l  dominat ion to  t h e  

ju ry ' s  a t ten t ion ,  t h a t  argument was eroded when t h e  prosecutor argued aiding and 

a b e t t i n g  t h e o r i e s  of v i c a r i o u s  l i a b i l i t y  for purposes of penalty phase. - Cf. 

Copeland v. State ,  457 So.2d 1012, 1019 (Fla.  1984) (no vicar ious appl icat ion of 

aggravating fac tors  ) . 
F i n a l l y ,  counse l  also pe rmi t t ed  t h e  s ta te  to argue a t  penalty phase the  

confrontation clause-violative statement of Cox t h a t  Gus Bassett was a c t u a l l y  

t h e  k i l l e r .  That s t a t emen t  is f a l s e ,  as d i s c u s s e d  inf ra ,  and inadmissible. 

Whatever "strategic reason" counsel may have had for permitting Cox's hearsay to 

be admitted a t  g u i l t  phase,  d i d  no t  apply to  p e n a l t y  phase. The s t a t emen t  

undermined one  o f  t h e  cen t r a l  theories  at  penalty phase ("put it off on Cox"), 

and, as counsel admits, hur t  t h e  defense case. 

Counsel d i d  p u t  t w o  j a i l e r s  on t h e  s t a n d  to t e s t i f y  M r .  Bassett was not 

much trouble while being held i n  the  local j a i l  awai t ing  t r i a l ,  b u t  t h e  state 

jumped on it as being the  only "good" character evidence, and e f f ec t ive ly  erased 

. any persuasive voice it may have had in  another context. 
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The next line of mitigation was the m-defendant's life sentence. Counsel 

did argue the codefendant's life sentence. He failed, however, to request the 

jury be instructed they could consider that evidence as mitigating, instead 

allowing only the statutory list to be read, and himself arguing to the jury 

that it should consider itself limited to the list. His obvious ignorance of 

the law post-Lockett was unreasonably deficient, and also harmed his client in 

precluding the jury from considering another of his major bases of mitigation. 

- See Young v. Zant, 677 F.2d 792 (11th Cir. 1982). If counsel's ignorance was 

not unreasonable, then as discussed in Point 11, infra, the penalty trial failed 

to meet Eighth Amendment standards, 

4. The mitigation evidence describing Gus Bassett's childhood and 
adolescence would have changed the out- of the penalty ph ase 

"There is, of course, a wide range of reactions to social and 
emotional deprivations and abuse. This is certainly a major 
theme that you will see." 

Dr. Stephen Bank, child psychologist, PCT 252. 

Ineffective counsel's failure to investigate deprived the jury of any 

explanation for the crimes and Gus's participation, and of - all sympathetic 

information about how Gus Bassett came to be there, he The jury knew how "bad" 

was at the time of the crime, but didn't know what those who saw him struggle 

through childhood knew about the conditions into which he was born and raised. 

That evidence, presented only in post-conviction, is surrunarized in the statement 

of post-conviction facts. 

This Court has frequently recognized the importance of mitigating evidence 

relating to a defendant's difficult and trouble childhood in persuading a jury 

and court of the propriety of life, Duboise v. State, 12 F W  107 (Fla. 1988); 

Hansbrough v. State, 509 So.2d 1081 (Fla. 1987), as has the United States 

Supreme Court, Eddings v. Oklahoma, 455 U.S. 104 (1982). This is so particu- 

larly where such evidence shows mental or emotional problems, as it does here. 
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Certainly, presentation of such evidence is consistent with the practice of 

reasonably competent defense attorneys in capital cases by 1980. It is not only 

persuasive to a jury, but is essential to develop a record to support a life 

recomendation on appeal (should it be overridden) and to argue the propriety of 

life or the harmfulness of errors on direct appeal even without a life recom- 

mendation. - See, e.g, Livingston v. State, 13 FLW 187, 188 (Fla. Mar. 10, 1988) 

(reducing death sentence to life where jury remended death, one aggravating 

factor struck on appeal, and evidence of childhood abuse and neglect). 

The evidence here is compelling. It shows, both through live testimony and 

records, the sad and sometimes lurid story of Gus's exposure to violence, 

poverty, alcoholism and an extraordinarily chaotic family arranqement. The 

psychological snapshot of how the twelve year old Gus was affected by the events 

swirling around him is heartbreaking, and demonstrates the depth of Gus 

Bassett's emotional troubles. Any decision whether Mr. Bassett should live or 

die is entirely unreliable without the social history and background information 

only now known. Had counsel investigated, he would have discovered, for 

instance, much to support his theory that Gus was dominated by Cox. The 

historical, anecdotal and psychological testimony and records all point to Gus 

as a dependent person, in need of a male role model. H i s  characteristic "fol- 

lower" instinct was imbedded early in his youth, and offered solid evidentiary 

support for the argument that Gus was simply following the older Cox. - See 

Duboise, 12 FLW at 82. ("The jury could have been influenced by one of 

Duboise's companions being his older brother, a person who might well have had 

an influence on this eighteen year defendant's behavior and conduct"). Without 

this evidence, the sentencers had only Gus Bassett's own statement to determine 

whether he was dominated. 
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The state points to "harmful" information that might be revealed if Gus 

Bassett's childhood and adolescence was used in mitigation. During the 3.850 

hearing, the state referred to the fact that --- as a child, Gus was involved in 

thefts, in trouble consistently, difficult to control, and that the psycho- 

logical testimony reflecting the twelve year old's thoughts about death and 

violence were more aggravating than mitigating. The State does not say haw this 

information about GUS'S childhood could possibly be any more dmaginq than the 

nonstatutory aggravation trial counsel (whose performance they defend 

State introduce. 

In any event, it is first important to distinguish those instances 

trial counsel can ultimately decide not to present "background" mit 

let the 

in which 

.gat ion. 

There - are cases where trial counsel has a valid tactical reason to conclude his 

or her client's background is a "mixed bag," and that presentation of some 

sympathetic evidence should not be undertaken because it would open the door to 

unsympathetic evidence. Decisions with complete knowledge of what the defen- 

dant's background shows are strateqic ones, and virtually unchallengeable. - See, 

e.g., Burger v. Kemp, 107 S.Ct. 3114 (1987). Rut when there is no investiga- 

tion, and there was no serious investigation here, there can be no strategic 

decision. Counsel did - not decide - not to use the mitigation we have proven here: 

he just didn't know about it. 

The state's "door opening" contention is implausible here for other 

reasons. First, assuming a state attorney could get the bad information before 

the jury (See Provence, Robinson), the state certainly could not argue it in 

aggravation. See Mikenas, Provence. The state would also appear to a jury as 

nit-picking if it tried at trial to bring out the relatively mild "bad acts" of 

childhood when the defense has put those acts in the perspective of the impos- 

sible situation to which Gus as a child was subjected. 
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C l e a r l y ,  t h e  evidence we have proffered is precisely t h e  sort of "cmpas- 

sionate  or mitigating fac tors  stemning fran the diverse  frailties of humankind" 

which t h e  United States Supreme Court has recognized as critical to t h e  capital 

sen tenc ing  process. Woodson v. North Carolina,  428 U.S.  a t  307. It clearly 

should have been known to the  sentencers. A new penalty phase is required. 

N o  one can s e r i o u s l y  d i s p u t e  the  importance of testimony r e l a t i n g  to t h e  

co-defendant Cox's h i s tory  and background, and t h e  i n e f f e c t i v e n e s s  o f  counse l  

for failing to invest igate  it here. 

The Eleventh C i r c u i t ,  fo l lowing  t h i s  C o u r t ' s  l e a d ,  has noted i n  strong 

terms the  probative value of evidence relating t o  a co-defendant Is background 

and r e p u t a t i o n  i n  a first degree  murder case, i n  Thompson ( W i l l i a m  Lee) v. 

Wainwright, 787 F.2d 1447, 1450 (11th C i r .  1986): 

The 

In a capital case, where a defendant's l i f e  may w e l l  depend on 
the  extent and nature of h i s  par t ic ipa t ion ,  t he  background of 
a co-defendant could  be c r u c i a l .  Here one of [de fense  
counsel 's]  g o a l s  was to a f f i x  blame for t h e  crime on [ t h e  
co-defendant] , and h i s  f a i l u r e  to  invest igate  [the co-defen- 
dant ' s] background is, therefore, not understandable. 

proffered documents viere extremely relevant  to the  mit igat ion sought to 

be proven h e r e  (and a t  t r i a l )  and t h a t  is Cox's damination of Mr. Bassett .23 

They show Cox, fo r  instance, w a s  old enough to  be e n l i s t i n g  i n  t h e  army a t  a 

t i m e  when Gus was s t i l l  a c h i l d ;  t h e y  demonstrate Cox was a squad leader, i n  

combat, w i t h  weapons t r a i n i n g .  The e d u c a t i o n a l  records show Cox as a high 

achiever, compared to Gus Bassett, and the State's own I.Q. test (DOC records) 

show Cox as "b r igh t  normal" i n  1971 (compared t o  GUS'S "average" IQ) . The 

23 The documents c e r t a i n l y  are admiss ib l e  t o  demonstrate what counsel could 
have discovered upon adequate investigation. 
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comparisons to  be 

evidence t h a t  Cox's 

leader  of t h e  two. 

made t o  each in  t h e i r  relative s tages  of l i fe  is persuasive 

many l i f e  expe r i ences  p laced  him c l e a r l y  i n  t h e  role o f  

The evidence was admissible post-conviction, and would have been a t  penalty 

phase. The state did not question the  accuracy of  t h e  documents, PCT 433-45, 

and those documents had been provided to the  state prior to t h e  hearing. Hearsay 

i s  admiss ib le  in  mitigation, - See 921.141 (l), F.S. (1980), and cons t i tu t iona l ly  

must be so. - See Green v. Georgia, 442 U.S. 95 (1979); Chaney v. Brown, 730 F.2d 

1334 ( 8 t h  C i r .  1984) .  'Ihis Court should consider them here. They are cumula- 

t i v e l y  or independently s u f f i c i e n t  to  have affected the  outcome o f  t h e  p e n a l t y  

phase and to require reversa l  of the  t r i a l  cour t ' s  order denying relief. 

11. 
*. 

t 

T h i s  January  1980 t r i a l  was conducted as i f  Locket t  had never  been 

decided24 and resentencing is therefore  required under the  intervening decision 

i n  Hitchcock v. Dugger, 107 S.Ct. 1821 (1987). A l l  par t ic ipants  i n  t h i s  t r ia l ,  

i nc lud ing  defense counsel, t o ld  the  ju ro r s  c l ea r ly  and of ten  t h a t  t h e i r  mission 

a t  sentencing was t o  weigh t h e  s t a t u t o r y  aggrava t ing  factors a g a i n s t  ' ' the" 

s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  During v o i r  d i r e ,  t h e  state to ld  prospective 

ju ro r s  they would be instructed on "the" aggravating and mitigating f ac to r s  they 

could  cons ide r .  T 126. The p rosecu to r  t o l d  them aggravation was on one s ide,  

mit igat ing factors on the  other ,  and they would " f i t  t h a t  i n to  a formula." T 237 

24 The t r i a l  was he ld  only s i x  months a f t e r  t h e  s t a t u t e  w a s  amended to remove 
some o f  t h e  Locke t t -v io l a t ive  language, Ch. 79-353, Laws of Florida, and 
more t h a n  a v e a r  b e f o r e  t h e  s t anda rd  i n s t r u c t i o n s  were modif ied i n  an 
attempt to  mget t h e  Locket t  mandate, I n  t h e  Platter of use by t h e  Tr i a l  
Cour t s  of t h e  S tandard  J u r y  Ins t ruc t ions  i n  Criminal Cases, 431 So.2d 594 
(Fla.  1981). 
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(emphasis  supplied).  The defense attorney sa id  nothing to correct t h e  prosecu- 

tor's l imi t ing  m e n t s ,  and made additional statements t h a t  invited t h e  jury  to 

c o n s i d e r  i t s e l f  c o n s t r a i n e d  to  the  list of  mit igat ing factors i n  the  s t a tu t e .  

Defense counsel to ld  j u r o r s  t h a t  what could  be  cons idered  i n  m i t i g a t i o n  w a s  

" p r e t t y  w e l l  q u a n t i f i e d , "  T 109, referred to ''the" aggravating and mitigating 

fac tors ,  T 200, and t h e  sentence "guidelines." T 178. 

A t  t h e  beginning of t h e  p e n a l t y  t r i a l ,  t h e  judge read t h e  standard jury 

i n s t r u c t i o n  t h a t  "you w i l l  be i n s t r u c t e d  on t h e  f a c t o r s  i n  aggravation and 

mit igat ion so t h a t  you may consider them." See Hitchcock v. Dugger, 107 

S.Ct. a t  1824 ( t h e  j u r o r s  were t o l d  t h e  judge  "would i n s t r u c t  them 'on t h e  

fac tors  i n  aggravation and mitigation t h a t  you may cons ide r  under o u r  law" ' ) .  

J u s t  prior to closing argument, t h e  list of s t a tu to ry  aggravating and mitigating 

factors was read with the  now familiar l imiting language t h a t :  "The m i t i g a t i n g  

c i r cums tances  which you may consider as establ ished by the  evidence are these: 

[ s t a t u t o r y  l i s t i n g ]  . T 720-22.25 The closing argument of counsel (both S ta t e  

and d e f e n s e )  cont inued t o  make t h e  l i m i t i n g  p o i n t .  The S t a t e ' s  argument 

concluded by t e l l i n g  t h e  j u r y  t h e r e  was "not one" mitigating factor. T 743. 

Counsel argued mitigating fea tures  of the  case t h a t  could n o t  be c h a r a c t e r i z e d  

as f a l l i n g  w i t h i n  t h e  s t a t u t e ,  though he attempted to shoehorn them in to  those 

narrowly enumerated categories.26 mwever, t h e  cour t ' s  ins t ruc t ions  j u s t  prior 

t o  sen tenc ing  d e l i b e r a t i o n s ,  T 762-6927 were v i r tua l ly  ident ica l  to those i n  

- 
T 690. 

25 

26 

27 

The precise lanquaqe used in  t h i s  case has been reEatedlv found v io l a t ive  - -  
of Hitchcock. - -  See, e.g. ,  R i l ey  v. Wainwright, 517 %.id 656, 659 (Fla.  
1988); Downs v. Dugger, 514 %.2d 1069, 1072 (Fla.  1987); Mikenas v. Dugger, 
- So.2d - , 13 FLW 52 (Fla., January 21, 1988). 

Although mentioning n o n s t a t u t o r y  m i t i g a t i o n ,  counsel's primary view t h a t  
mitigation was  restricted to the  s t a tu to ry  list d i d  come through c l e a r l y .  
For example, he  s t a r t e d  by t e l l i n g  t h e  j u r y  t h a t :  "The aggravating and 
mitigating circumstances are what you should cons ide r  i n  a r r i v i n g  a t  t h i s  
grave decision." T 744. 

The w r i t t e n  i n s t r u c t i o n s  were g iven  to  t h e  ju ry ,  T 769, which "fur ther  
r e i n f o r c e d  the  impression already l a i d  i n  j u r o r ' s  minds," Downs v. Dugger, 

- 77 - 



c 

Hitchcock where t h e  unanimous Court found t h a t  "it could not be clearer t h a t  

t h e  adv i so ry  j u r y  w a s  instructed not to  consider, ... evidence of nonstatutory 

mitigating circumstances," 107 S.Ct. a t  1824. 

The judge too l i m i t e d  h i s  c o n s i d e r a t i o n  to the  narrow s t a tu to ry  list of 

m i t i g a t i o n .  In  Hitchcock t h e  judge said he had considered "mitigating circum- 

s t a n c e s  - as enumerated i n  F l o r i d a  s t a t u t e  921.141(6)," 107 S.Ct. a t  1824 (ori- 

g i n a l  emphas is ) ,  and t h e  Court  found t h a t  " t h e  sen tenc ing  judge refused to 

c o n s i d e r ,  evidence of nons ta tu to ry  mit igat ing circumstances." - Id. Here, the  

s e n t e n c i n g  judge f i l e d  h i s  w r i t t e n  sen tence  about  twenty minutes after the  

ju ry ' s  verd ic t ,  T 776, and stated expressly t h a t  he considered "the aggrava t ing  

and m i t i g a t i n g  f a c t o r s  set f o r t h  i n  F.S. 921.141." R 24.28 This  restricted 

scope w a s  i n  accord with t h e  judge's i n s t r u c t i o n s  t o  t h e  j u r y  and " [ w l e  must 

presume t h a t  the judge followed h i s  own ins t ruc t ions  to the  ju ry  on t h e  consid- 

erat  ion  of nonstatutory mit igat ing evidence." Johnson v. Dugger, 

13 FLW 167 (Fla., February 24, 1988).29 

S0.2d - - 

28 

29 

. 

514 S0.2d at 1072. 

- See,  e.g. ,  Morgan v. State, 515 So.2d 975, 976 (Fla. 1987) (" the  court  ... 
e x a m i a  t h e  list of s t a tu to ry  mitigating circumstances and determined t h a t  
none were applicable. Nowhere in his- order is t h e r e  any r e f e r e n c e  to  any 
n o n s t a t u t o r y  m i t i g a t i n g  evidence") ;  Riley v. Wainwright, 517 So.2d a t  659 
( j u d g e  cons idered  m i t i g a t i o n  "under Florida s t a tu t e" ) ;  Combs v. State, 13  
FLW 1 4 2  ( F l a .  February 18, 1988) ( i n  sen tenc ing  o r d e r  judge s t a t e d  h e  
considered " s t a tu to r i ly  enumerated ... mitigat ing circumstances"); Foster v. 
S t a t e ,  518 So.2d 901, 902 (Fla. 1988) (sentencing order r e f e r s  to "mitigat- 
i ng  c i r cms tances ,  as enumerated i n  s u b s e c t i o n  ( 6 )  of said Section 921 
141"). 

- 
What t h e  object ive record pla in ly  shows -- tha t  t h e  judge limited consider- 
a t ion  to statutory factors i n  the same manner as has been r e p e a t e d l y  found 
Hi tchcock-v io la t ive  by t h i s  Court  -- cannot  be shunted aside, nor  its 
presumption overcome, by an ex parte summary conunent seven years  later by 
t h e  judge tha t ,  desp i te  what t he  record shows, "it did specifically evaluate 
non-statutory m i t i g a t i n g  factors. PCR 1215. This  comment i n  t h e  o r d e r  
denying post-conviction relief filed August 11, 1987, has no support i n  the  
object ive contemporaneous record  of sen tenc ing .  It w a s  a claim t h a t  had 
p r e v i o u s l y  been s t r icken  and was not argued i n  the  proceedings to which the  
August 11th order w a s  addressed. The conanent w a s  e i t h e r  an attempt to moid 
Hitchcock error being found, or it r e p r e s e n t s  a miscamprehension of the  
scope ot Hitchcock error. The comment came before t h i s  Court  had first 

-- 
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. The n o n s t a t u t o r y  m i t i g a t i n g  f e a t u r e s  o f  t h i s  case p r o f f e r e d  by defense 

counsel were Cox's dominant role and t h e  disparate t r ea tmen t  he  rece ived .  T 

750-53. "This  Court  p r e v i o u s l y  has recognized as mitigating t h e  fact t h a t  an 

acmplice i n  the  crime i n  question, who was of equal  or g r e a t e r  c u l p a b i l i t y ,  

r ece ived  a lesser sen tence  t h a n  t h e  accused." Downs v. Dugger, 514 So.2d a t  

1072. intoxication by alcohol and marijuana should be 

cons idered  i n  m i t i g a t i o n .  T 753-54, 756-57. It could n o t  be cons idered ,  

however, because as a matter of l a w  only s t a tu to ry  mitigation could be consid- 

H e  also argued t h a t  t h e  

ered -- and t h a t  list permitted only "extreme" mental or emotional problems t o  

be considered.  That s t a tu to ry  threshold excludes en t i r e ly  any consideration of 

mental condition not meeting its high s t a n d a r d ,  bu t  i n t o x i c a t i o n  is indepen- 

d e n t l y  m i t i g a t i n g  wi thout  r ega rd  to  t h e  s t a t u t o r y  list. see, e.g., Fead v. 

State, 512 So.2d 176, 178 (Fla. 1987): Norris v. State, 429 So.2d 688, 690 (Fla. 

1983). 

-- 

Where t h e  record shows t h a t  consideration of mitigating fea tures  of a case 

w a s  limited tha t  "settles t h e  issue because there was some nonstatutory mitigat-  

ing  evidence."  Foster v. State, 518 So.2d 901, 902 (F la .  1988) .  There was 

Hitchcock error i n  t h i s  case, v i o l a t i n g  t h e  Eighth Amendment, and thus re- 

sentencing must be ordered. 

addressed t h e  meaning of Hitchcock and its effect on prior Florida prece- 
d e n t .  What Hitchcock reaffirmed is t h a t  t h e  Eighth Anendment requires that 
independent  m i t i g a t i n g  weight must be given to proffered mitigation, mere 
"cons ide ra t ion"  is n o t  s u f f i c i e n t  s i n c e  i n  mckett itself nonstatutory 
ev idence  could be "considered" and Hitchcock's effect on Florida precedent 
w a s  to  "clearly reject I 1  t h e  'mere Presentat ion '"  standard followed i n  
F l o r i d a .  Riley v.-Wain-wight, 517 &.ad a t  
comment r e f l e c t s  n e i t h e r  of t h e s e  Hitchcock 
overcome the  presunption shown by the  object ive 

660. The j u d g e ' s  post hoc 
p r i n c i p l e s  and hence cannot 
record. 

-- 
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111. 

THE STATE KNOWINGLY USED FALSE OR MISLEADING TesrzploNy AND 
AFGUMENT I N R E L Y I N G C N T B E ~ O F ! I ! H E E D ~ a l P I  
CONTRARY TD TEE FIFTB, SIXTE, EIGHTE AND 
M a J r s m ~ u u I T E D ~ ~ m m .  

me state in ten t iona l ly  used t h e  Confrontation Clause-violative s t a t e m e n t s  

of t h e  co-defendant Cox i n  a manner which f a l s e l y  implied Cox had stated ?3assett 

cormitted the  k i l l ings .  rn fact, Cox's various statements to t h e  Florida Depart- 

ment of Law Enforcement and volusia  County S h e r i f f ' s  o f f i c e  clearly show it was 

Cox's contention t h a t  t he  victims died acc identa l ly .  The p rosecu to r  e l i c i t e d  

tes t imony f ran  mbert Darnel1 of t h e  FDuE i n  f r o n t  of t h e  ju ry  during t h e  g u i l t  

phase of t h e  t r i a l  t h a t  "Cox's s t a t emen t  [ I  had impl ica ted  M r .  Smith q u i t e  

h e a v i l y  and t h a t  M r .  Cox had tried to lay most of the  blame onto M r .  Smith and 

we wanted to afford Mr. Smith the opportunity to  t e l l  h i s  s i d e  of t h e  s to ry . "  

T 512-14. 

The p rosecu to r  also brought  o u t  testimony t h a t  "Cox indicated t h a t  Smith 

- w a s .  [ t h e  s t r o n g  man] , I1  

to  Cox's a l l e g e d l y  i n c r i m i n a t o r y  s ta tement:  

(T 551-52), and the  prosecutor drew fur ther  a t ten t ion  

'was "r was j u s t  going to  ask: 

there  any way to ve r i fy  which one was doing which?' The witness answered: 'no, 

s ir , '  because by -- each  o f  them s a i d  t h a t  t h e y  were t h e  o n l y  t w o  there.' ' 

T 554. 

I n  d i s c u s s i n g  t h e  r e l a t i v e  c u l p a b i l i t y  of t h e  defendant  Bassett wi th  

argument to  t h e  j u r y  du r ing  h i s  co-defendant Cox, t h e  p r o s e c u t o r  made t h e  

r e b u t t a l  c l o s i n g  a t  g u i l t  phase. "And what is also interest ing which bears out 

t h i s  point is t h a t  t he  officer t e s t i f i e d  t h a t  when they -- Cox f i r s t  made Smith 

t h e  heavy. In  other words, h i s  s t a t emen t  is not l ike t h i s  one. But Cox made 

Smith the heavy." T 545-46. 
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During h i s  c l o s i n g  argument a t  t he  penalty phase of tr ial ,  the  prosecutor 

fur ther  m i s l e d  t he  jury as to Cox's statement by stating: "And I suggest to you 

t h a t  what you heard is a bare minhum, a bare minimum of what happened," T 732, 

and referred to the  co-defendant's statement, "And aga in  we're havinq to work 

from h i s  confess ion .  And t h e  other  guy -- he puts  t he  heavy on the other guy. 

You heard what the  o ther  guy did to him." T 742. 

M r .  Bassett's 3.850 motion below relates t h a t  Cox gave several  statements 

to the  au tho r i t i e s  regarding the  k i l l i n g s ,  PCT 747-845, between November 23, 

1978, and Janua ry  29, 1979, which i n  no way say what the  state told t h e  jury  

they did. 

t h i s  Court a t  PCR 747-845. 

Those statements were proffered b e l o w  and are i n  t he  r eco rd  b e f o r e  

The claim was denied without an evidentiary hearing. 

It  is clear the  state 's  r e p r e s e n t a t i o n  of Cox's hea r say  s t a t e m e n t s  was 

I n  h i s  November 29 statement, Ex. 20, 21, PCR 747-785, Cox relates the  

Cox states he took 

t r a v e l e r ' s  checks and cash f o r  t h e  mari juana,  and also took t h e i r  car for 

collateral against  o ther  money owed. After t he  victims l e f t ,  Cox said, he never  

saw them again.  I n  h i s  December 12 ,  1978, statement, Ex. 22, PCR 786-818, Cox 

states the  defendant Bassett, r e fe r r ed  to  as Earl  Lee Smith, brought  t h e  t w o  

younger men to meet him a t  a McDonald's res taurant  with the  in ten t  of having Cox 

assist i n  robbing them. Af t e r  robbing 

the victims, Cox says, they were put i n t o  a car trunk and taken onto a d i r t  road 

hear the Civ i l  Defense Center. When they opened the  trunk, the  two victims were 

already dead, having su f foca ted ,  according to Cox. On December 13, 1978, Cox 

gave e s sen t i a l ly  the  same statement as re la ted  above, PCR 819-828. On Janua ry  

29, 1979, Cox qave another statement after the  state gave him a s m a r y  of what 

Bassett had already stated. PCR 829-845, Ex. 24. This  time, Cox professed no t  

t o  remember many of t h e  d e t a i l s  of t h e  k i l l i n g s  bu t  s t a t e d  it could have 

9- false. 

w victims cam t o  him t o  engage i n  a mar i juana  purchase.  

H e  says Rassett had a gun a t  that time. 

. 
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3 
7 

happened the way Mr. Rassett described it. PCR 837. Significantly, the cover 

sheet for the statement, prepared by Special Agent Robert Darnel1 on Florida 

Department of Criminal Law Enforcement stationary states: 

Investigator Deemer advised Cox of his rights and then gave 
Cox a summary of a statement given by EARL LEE SMITH, M/W, DOB 
8/23/56, aka THEODORE AUGUSTUS EWSETT, M A ,  IXIB 9/21/59. Cox - 
acknowledged that the events "could have happened that way." 
Cox also acknowledqed that he had no bullets for the .38 
caliber revolver. 

PCR 829 (emphasis supplied). 

During oral argument on the appeal of the above-styled case, the state told 

this Court the evidence in the record that Cox said Smith was the "heavy" was a 

factor justifying the disparate sentences of Cox and Bassett. Recording of Oral 

Argument. It thus relied on the false or misleading testimony to ensure the 

sentence of death would be affirmed by this Court. 

The state knew of the contents of the above statements and reports, yet 

presented false or misleading hearsay testimony and argument about their 

contents to the jury. Since the rationale for a finding of first degree murder 

and sentence of death was based on the relative culpability of Bassett and Cox, 

use of this testimony prejudiced Mr. Bassett and violated his right to confronta- 

tion, fair trial, due process, and to a reliable determination of whether death 

was an appropriate sentence, under the Sixth, Eighth, and Fourteenth Amendments. 

The use of hearsay incriminating statements of the co-defendant Cox 

violates Mr. Bassett's right to confrontation and fair trial under Douglas v. 

Alabama, supra, and Bruton v. United States, 391 U.S. 123 (1968), and the Sixth 

and Fourteenth Amendments to the United States Constitution. The knowing use of 

false or misleading evidence by the state is prohibited by the Sixth and Four- 

teenth Amendments, Alcorta v. Texas, 355 U.S. 28 (1957), as is "manipulation of 

the evidence by the prosecution [which is] likely to have an important effect 

The fair trial command 

- 1  

. 
v on the jury's determination." Donnelly v. DeChristoforo. 
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of t h e  S i x t h  Amendment r e q u i r e s  t h e  s ta te  not  " s t r i k e  f o u l  blows", but use 

l e g i t i m a t e  means i n  bringing about a j u s t  conviction. Berger v. United States, 

295 U.S .  78 (1935). 

The Eighth Amendment standard f o r  ensuring t h e  r e l i a b i l i t y  of evidence used 

to support a sentence of d e a t h  has  also been i n f r i n g e d  i n  t h i s  case, as t h e  

s e n t e n c e r s  had b e f o r e  them evidence  which was clearly misleading on an i ssue  

going to one of the  core defenses a t  penalty phase t h a t  Cox was t h e  main actor 

i n  t h e  crime. A d e a t h  sen tence  cannot  s t a n d  under such circumstances. See 

C a l d w e l l  v. Mississippi, 472 U.S, 320 (1985). 

- 

From s t a t e m e n t s  made by t h e  p rosecu to r  a t  an ad hoc hearing during t h e  -- 
argument o f  October 1, 1986, on t h i s  issue, it is clear the prosecutor inten- 

t i o n a l l y  used testimony i n  v io la t ion  of t h e  confrontation clause only because he 

did not want to not call C o x .  This is what t h e  State says about using Darnel l ' s  

hearsay testimony: 

MR. WHITE: I d o n ' t  -- first of a l l ,  I don ' t  know -- I ' d  have 
to go though my whole f i l e  to see i f  I even had tha t .  I don' t 
know i f  I did. If  I did,  f r m  what I ' ve  heard, it 's not incon- 
ceivable, still, with the  philosophy tha t  Cox put the  heavy on 
Smith,  because he never  came back from t h e  f a c t  t h a t  t h e  
things I sa id  - he  had t h e  gun; he  po in ted  t h e  gun and h e  
decided to rob them. That's put t ing the  heavy on him. 

H e  never receded from that  statement, because I even went back 
to  t h e  j a i l ,  du r ing  t h e  cour se  of that tr ial ,  after a l l  the  
testimony w a s  in,  and he still stayed to tha t  statement. 

M R .  MALONE: Why d idn ' t  you put  him on? 

MR. WHITE: 

I would have had to  have made a deal t o  p u t  him on, and I 
wasn't going to make a deal wi th  him. 

Because I d i d n ' t  want t h a t  t e s t h n y  on. 

MR. M?LIQNE: So it came i n  through hearsay, instead. 

M R .  WHITE: Your Honor, I have a d i f f i c u l t  p o s i t i o n ,  as h e  
i n d i c a t e d .  I ' m  having to  defend myself and still handle the  
appeal, and t h a t ' s  a very unenviable position. 

. PCT 586-87 (emphasis supplied),  

- 8 3  - 



Y .* 

IF 
M r .  Rassett is e n t i t l e d  to an evidentiary hearing i n  t h i s  claim, Smith v. 

S t a t e ,  400 So.2d 956, 962-63 (Fla.  1981), and to relief. 

CCNCUJSION 

M r .  Bassett is e n t i t l e d  t o  a new t r i a l  or p e n a l t y  phase based on t h e  

foregoing argument. 

Respectfully submitted, 

STEVENH. MALONE 
Special  Appointed Representative 
Off ice  of t h e  C a p i t a l  Col la te ra l  Representative 

301 North Olive Avenue/9th Floor 
West Palm Reach, Florida 33401 
(305) 820-2150 
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