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I .  INTRODUCTION 

T h i s  P e t i t i o n  s e e k s  a Writ o f  H a b e a s  C o r p u s  i n  l i g h t  o f  t h i s  

C o u r t ' s  r e c e n t  d e c i s i o n s  i n  Downs v .  D u g g e r ,  No. 7 1 , 1 0 0  ( F l a .  

S e p t e m b e r  9 ,  1 9 8 7 ) ,  Thompson v .  D u g g e r ,  Nos.  7 0 , 7 3 9  & 7 0 , 7 8 1  

( F l a .  S e p t e m b e r  9 ,  1 9 8 7 ) ,  and  R i l e y  v .  w a i n w r i g h t ,  No. 6 9 , 5 6 3  

( F l a .  S e p t e m b e r  3 ,  1 9 8 7 ) .  

A t  p e t i t i o n e r ' s  c a p i t a l  s e n t e n c i n g  h e a r i n g ,  w h i c h  was h e l d  

o n  J u n e  2 4 ,  1 9 7 4 ,  t h e  t r i a l  j u d g e  e x c l u d e d  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e  i n  t h e  m i s t a k e n  b e l i e f  t h a t  m i t i g a t i n g  

c i r c u m s t a n c e s  m u s t  b e  r e s t r i c t e d  t o  " t h o s e  w h i c h  a re  a c t u a l l y  

e n u m e r a t e d  i n  t h e  s t a t u t e s  o r  t h o s e  t h a t  m i g h t  b e  more  o r  less  a 

s i d e  i s s u e  o f  t h o s e  mat te rs . "  T r .  XIV, a t  2 3 . l  A s  a r e s u l t ,  t h e  

j u r y  was n o t  p e r m i t t e d  t o  h e a r  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  

w h i c h  t h e  d e f e n s e  s o u g h t  t o  i n t r o d u c e .  A t  t h e  c l o s e  o f  t h e  

h e a r i n g ,  t h e  j u d g e  i n s t r u c t e d  t h e  j u r y  i n  terms i n d i s t i n g u i s h a b l e  

f r o m  t h e  c h a r g e s  i n  Downs, Thompson,  a n d  Ri ley ,  s u p r a  a n d  i n  

H i t c h c o c k  v .  D u g g e r ,  1 0 7  S . C t .  1 8 2 1  ( 1 9 8 7 ) :  h e  d i r e c t e d  t h e  

j u r o r s  t o  " d e t e r m i n e  w h e t h e r  s u f f i c i e n t  m i t i g a t i n g  c i r c u m s t a n c e s  

e x i s t  t o  o u t w e i g h  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  f o u n d  t o  e x i s t " ,  

a n d  t h e n  i n f o r m e d  them t h a t  " [ t ]  h e  m i t i g a t i n g  c i r c u m s t a n c e s  w h i c h  

y o u  may c o n s i d e r ,  i f  e s t a b l i s h e d  b y  t h e  e v i d e n c e  a re  t h e s e , "  

l i s t i n g  t h r e e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s :  m e n t a l  o r  

e m o t i o n a l  d i s t u r b a n c e ;  r e l a t i v e l y  m i n o r  p a r t i c i p a t i o n  i n  an  

o f f e n s e  c o m m i t t e d  b y  a n o t h e r ;  a n d  a g e  o f  t h e  d e f e n d a n t  a t  t h e  

t i m e  o f  t h e  crime. T. XIV, a t  1 4 4 .  Of c o u r s e ,  t h e  same 

e v i d e n t i a r y  r u l i n g s  a l s o  p r e c l u d e d  n o n - s t a t u t o r y  m i t i g a t i n g  

f a c t o r s  f r o m  p l a y i n g  a n y  p a r t  i n  t h e  j u d g e ' s  own c o n s i d e r a t i o n  o f  

s e n t e n c e :  s i n c e  h e  s e v e r e l y  c u r t a i l e d  t h e  d e f e n s e ' s  p r o f f e r s ,  h e  

n e v e r  h e a r d  a l l  o f  t h e  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  t h a t  was 

1 T h e  t r a n s c r i p t  i n  t h i s  case c o n s i s t s  o f  1 5  s e p a r a t e  
v o l u m e s ,  e a c h  o f  w h i c h  is i n d e p e n d e n t l y  p a g i n a t e d .  
A c c o r d i n g l y ,  t r a n s c r i p t  c i t a t i o n s  w i l l  b e  t o  v o l u m e  a n d  
p a g e  number .  



a v a i l a b l e .  And e v e n  t o  t h e  e x t e n t  t h a t  t h e  j u d g e  h e a r d  t h e  

p r o f f e r s ,  h e  d i s r e g a r d e d  t h e m  a n d  s p e c i f i c a l l y  r e s t r i c t e d  h i m s e l f  

t o  " s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s "  i n  t h e  s e n t e n c i n g  

d e t e r m i n a t i o n .  S e e  T r i a l  C o u r t  R e p o r t ,  R.  1 9 0 ;  T. XIV, a t  62- - 

T h i s  C o u r t  r e j e c t e d  p e t i t i o n e r ' s  c h a l l e n g e  t o  t h e  e x c l u s i o n  

o f  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  o n  d i r e c t  a p p e a l ,  C o o p e r  v .  

S t a t e ,  3 3 6  So .2d  1 1 3 3 ,  1 1 3 9  ( F l a .  1 9 7 6 ) ,  a n d  a g a i n  i n  c o l l a t e r a l  

p r o c e e d i n g s ,  C o o p e r  v .  S t a t e ,  437  So .2d  1 0 7 0  ( F l a .  1 9 8 3 ) .  

However ,  a s  t h e  C o u r t  r e c e n t l y  s t a t e d  i n  Downs v .  D u g g e r ,  s u p r a ,  

"a s u b s t a n t i a l  c h a n g e  i n  t h e  l a w  h a s  o c c u r r e d "  w i t h  r e s p e c t  t o  

t h e  i n t r o d u c t i o n  a n d  c o n s i d e r a t i o n  o f  n o n - s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  i n  c a p i t a l  s e n t e n c i n g  h e a r i n g s ,  a n d  t h i s  " c h a n g e  i n  t h e  

l a w  [ w a r r a n t s ]  . . . r e c o n s i d e r [ a t i o n ]  [ o f ]  i s s u e s  f i r s t  r a i s e d  

o n  d i r e c t  a p p e a l  a n d  t h e n  i n  . . . p r i o r  c o l l a t e r a l  c h a l l e n g e s . "  

Downs, s u p r a ,  s l i p  o p i n i o n  a t  2 .  R e v e r s a l  o f  p e t i t i o n e r ' s  d e a t h  

s e n t e n c e  a n d  r e - s e n t e n c i n g  a re  m a n d a t e d  b y  t h i s  new s t a n d a r d ,  

w h i c h  was a p p l i e d  b y  t h i s  C o u r t  i n  Downs, as w e l l  as  i n  Thompson 

a n d  R i l e y .  A s  t h i s  C o u r t  h a s  s t a t e d ,  " e x c l u s i o n  o f  a n y  r e l e v a n t  

m i t i g a t i n g  e v i d e n c e  a f f e c t s  t h e  s e n t e n c e  i n  s u c h  a way as  t o  

r e n d e r  t h e  t r i a l  f u n d a m e n t a l l y  u n f a i r . "  R i l e y ,  s u p r a ,  s l i p  

o p i n i o n  a t  7  n .2 .  

A t  t h e  p r e s e n t  t i m e ,  p e t i t i o n e r ' s  case is p e n d i n g  b e f o r e  t h e  

f f e d e r a l  c o u r t s  o n  a P e t i t i o n  f o r  a Writ  o f  H a b e a s  C o r p u s  p u r s u a n t  

I 

I 
t o  28  U.S.C. S S  2241-2254.  S e e  C o o p e r  v .  W a i n w r i g h t ,  8 0 7  F .2d  

\ 8 8 1  ( l l t h  C i r .  1 9 8 6 ) ,  r e h e a r i n g  d e n i e d ,  8 1 1  F.2d 6 1 2  ( l l t h  C i r .  

\ 1 9 8 7 ) .  c e r t .  d e n i e d ,  1 0 7  S . C t .  2 1 8 3  ( 1 9 8 7 ) .  I t  is p r e s e n t l y  

\ s c h e d u l e d  f o r  a h e a r i n g  b e f o r e  t h e  H o n o r a b l e  R o g e r  V i n s o n ,  U n i t e d  

I S t a t e s  D i s t r i c t  C o u r t ,  N o r t h e r n  D i s t r i c t ,  P e n s a c o l a  D i v i s i o n ,  o n  

I O c t o b e r  1 4 ,  1 9 8 7 ,  b u t  p e t i t i o n e r  is a d v i s i n g  J u d g e  V i n s o n  o f  t h e  

\ f i l i n g  o f  t h e  i n s t a n t  p e t i t i o n  w i t h  t h i s  C o u r t ,  a n d  a s k i n g  t h a t  

\ t h e  f e d e r a l  p r o c e e d i n g s  b e  h e l d  i n  a b e y a n c e  w h i l e  it is 

\ c o n s i d e r e d .  



11. JURISDICTION 

This is an original action under Fla. R. App. Proc. 

9.100(a). This Court has original jurisdiction pursuant to Fla. 

R. App. Proc. 9.030(a)(3) and Fla. Const. Art. V, sec. 3(b)(9). 

The petition presents issues which directly concern the judgment 

of this Court on appeal and hence jurisdiction lies in this 

Court. See, e.g., Smith v. State, 

1981). As the Court demonstrated in Downs v. Dugger, supra, a 

petition for a writ of habeas corpus is an appropriate means for 

seeking reconsideration of Hitchcock claims "first raised on 

direct appeal and then in . . . prior collateral challenges" in 
light of the "substantial change in the law [that] has occurred." 

Downs, supra, slip opinion at 2. 

111. FACTS UPON WHICH PETITIONER RELIES 

Petitioner was charged in a two-count indictment with first- 

degree murder and robbery. This Court described the evidence in 

the following manner in its decision on direct appeal: 

Cooper admitted at trial that he and one Steve Ellis 
robbed the grocery store, and that as they were making 
their escape in Cooper's black Camaro they were stopped 
by Deputy Wilkerson, who had stationed himself close to 
Interstate 10 in order to close off a possible escape 
route. There was conflicting testimony as to what then 
transpired. After being stopped, either Cooper or 
Ellis walked to Deputy Wilkerson's patrol car and fired 
two shots into his head. 

Cooper v. State, supra, 336 So.2d at 1136. Because co-defendant 

Steve Ellis was killed in an ensuing gunfight with the police, 

No one saw the actual shooting except, of course, 
Cooper. . . . Cooper testified that Ellis followed the 
Deputy to the patrol car, fired two shots, returned to 
the Camaro, and drove off. 

Id. at 1141. The only evidence to the contrary was that: - 
[A] witness, who was driving past the scene, saw a man 
coming from the direction of the patrol car enter the 
passenger's side of the Camaro. . . . Cooper said he 
was in the passenger's seat, where he was later found, 
at all relevant times. 



Id.  On the  other  hand, another witness  remembered seeing the man - 

"run from the d r i v e r ' s  s i d e  of the p a t r o l  car t o  the d r i v e r ' s  

s i d e  of the Camaro." Id. Moreover, when the car  was ha l ted  i n  a  - 
second po l i ce  s t o p  of the vehic le  (which resu l t ed  i n  the gunfight  

w i t h  and k i l l i n g  of co-defendant Steve E l l i s ) ,  E l l i s  approached 

the  po l i ce  deput ies  i n  p rec i se ly  the same manner a s  was used t o  

approach the  s l a i n  deputy i n  the f i r s t  s top.  

The jury returned a  general  v e r d i c t  of g u i l t y  on both counts 

of the indictment,  which does not r e f l e c t  whether the  jury 

accepted the  theory t h a t  p e t i t i o n e r  committed the k i l l i n g  or the  

a l t e r n a t i v e  felony-murder theory t h a t  p e t i t i o n e r  aided and 

abet ted  an escape i n  which h i s  co-defendant k i l l e d  the o f f i c e r .  

"The t r i a l  judge believed Cooper f i r e d  the f a t a l  s h o t s , "  Cooper 

v. S t a t e ,  supra,  3 3 6  So.2d a t  1 1 4 0 ,  and made a  f inding t o  t h a t  

e f f e c t  i n  h i s  Findings of Fact on the  i s sue  of sentence.  See R. - 
190. On d i r e c t  appeal,  t h i s  Court observed t h a t  " [ t ]  here was 

c o n f l i c t i n g  testimony on t h i s  po in t , "  3 3 6  So.2d a t  1 1 4 1 ,  but 

explained t h a t  " [ s ]  ince we have concluded t h a t  the proper 

evidence was considered by the t r i a l  court  i n  determining whether 

Cooper f i r e d  the  f a t a l  sho t s ,  we have no bas i s  t o  reverse h i s  

conclusions.  I' Id .  - 
I n  the  sentencing hearing,  the  t r i a l  judge found t h a t  the re  

were four aggravating circumstances present  i n  the case: p r i o r  

convict ion " 'of  two f e l o n i e s  involving the use of t h r e a t  or 

violence t o  persons; namely, armed robbery;"' " ' [ t l h e  murder was 

committed while the  defendant was i n  the  pe rpe t ra t ion  of a  

robbery and i n  f l i g h t  a f t e r  committing a  robbery;"' " ' [ t l h e  

murder was committed fo r  the purpose of avoiding or preventing 

the  lawful a r r e s t  of the  defendant;"' and " ' [ t l h e  c a p i t a l  felony 

was e s p e c i a l l y  heinous, a t roc ious  and c r u e l . ' "  Cooper v. S t a t e ,  

supra,  3 3 6  So.2d a t  1 1 4 0 .  - See R .  187-190. On d i r e c t  appeal ,  

t h i s  Court reversed the  f inding of the aggravating circumstance 

of a  "heinous, a t roc ious  or c rue l "  k i l l i n g ,  explaining t h a t  "we 



agree that Deputy Wilkerson was not murdered in the 'especially 

heinous' manner contemplated by the statute." 336 So.2d at 1140. 

In the sentencing hearing, defense counsel attempted to 

introduce several items of non-statutory mitigating evidence, 

each of which was excluded by the trial court. The first of 

these was evidence of the petitioner's employment history (see, 

e.g., T. XIV, at 22-24), including a job he had held as a glass- 

cutter (see -- id. at 24, 130) and employment in the tuberculosis 

center of Memorial Hospital in Mobile, Alabama (see -- id. at 77, 

130). The jury had heard petitioner mention his glass-cutting 

job when he testified during the guilt phase of the trial (see T. 

XIII, at 100) but that reference was necessarily cursory since 

employment was not relevant to the issue of guilt or innocence. 

In the sentencing phase, defense counsel sought to elaborate upon 

that brief reference by eliciting a complete description of 

petitioner's employment history from four separate witnesses: a 

life-long friend of petitioner (T.XIV at 22-27, 32, 52); 

petitioner's father (T. XIV, at 60-61); petitioner's niece (T. 

XIV, at 85); and petitioner's sister (T. XIV, at 90). Each 

time, the judge sustained the prosecutor's objection to the 

evidence as irrelevant to the statutory mitigating factors and 

therefore inadmissible in a capital sentencing hearing. - See T. 

XIV, at 22-27, 32, 60-61, 85, 90. Defense counsel argued that 

the evidence concerning petitioner's employment, particularly his 

work history following release from a prior period of incarcera- 

tion, would demonstrate petitioner's potential for rehabilitation 

and the inappropriateness of the irrevocable sentence of death. 

See T. XIV, at 24. The judge refused to allow the defense to - 
present any of this evidence of employment because "the seeking 

of rehabilitation" does not relate to any of the statutory 

"guidelines". T. XIV, at 32. The judge explained that the 

hearing had to be governed by the "guidelines . . . which are 
actually enumerated in the statutes or those that might be more 



o r  l ess  a s i d e  i s s u e  o f  t h o s e  mat ters ."  T. XIV, a t  23 .  I n d e e d ,  

t h e  j u d g e  wou ld  n o t  e v e n  h e a r  a p r o f f e r  o f  t h e  e v i d e n c e  o f  

e m p l o y m e n t  o u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y .  - S e e  T. XIV, a t  3 2 .  

D u r i n g  t h e  s e n t e n c i n g  h e a r i n g ,  p e t i t i o n e r  a l s o  s o u g h t  t o  

p r e s e n t  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  i n d i c a t i n g  t h a t  t h e  co-  

d e f e n d a n t ,  S t e v e  E l l i s ,  was a v i o l e n t  a n d  e a s i l y  e n r a g e d  

i n d i v i d u a l  a n d  t h a t  p e t i t i o n e r  was a f r a i d  o f  a n d  d o m i n a t e d  b y  

E l l i s .  D e f e n s e  c o u n s e l  a t t e m p t e d  t o  e l i c i t  t e s t i m o n y  c o n c e r n i n g  

E l l i s '  r e p u t a t i o n  f o r  v i o l e n c e  ( T .  XIV, a t  5 3 ,  8 1 ) ;  s p e c i f i c  

p r i o r  a c t s  o f  v i o l e n c e  b y  E l l i s ,  s u c h  as  b e a t i n g  h i s  s o n  a n d  

s h o o t i n g  a t  h i s  e m p l o y e r ' s  a u t o m o b i l e  (T .  XIV, a t  7 4 - 7 6 ) ;  E l l i s '  

p r o p e n s i t y  f o r  a b r u p t l y  "ac t  [ i n g ]  l i k e  a c r a z y  p e r s o n "  a n d  

c o m m i t t i n g  a c t s  o f  v i o l e n c e  o r  t h r e a t e n i n g  o t h e r s  i n  r a g e  ( T .  

XIV, a t  7 5 - 7 6 ) ;  a n d  E l l i s '  p r a c t i c e s  o f  o p e n l y  k e e p i n g  g u n s  i n  

h i s  a p a r t m e n t  ( T .  XIV, a t  7 0 )  a n d  c a r r y i n g  a g u n  i n  h i s  car ( T .  

XIV, a t  7 6 - 7 7 ) .  C o u n s e l  a l s o  s o u g h t  t o  i n t r o d u c e  t e s t i m o n y  t h a t  

p e t i t i o n e r  was a f r a i d  o f  E l l i s ,  t h a t  h e  c o n s c i o u s l y  a v o i d e d  

E l l i s ,  a n d  w e n t  t o  p l a c e s  " w h e r e  S t e v e  c o u l d n ' t  f i n d  him" t o  h i d e  

f r o m  E l l i s .  T. XIV, a t  69 -70 ,  7 7 .  C o u n s e l  e x p l a i n e d  t h a t  h e  

w i s h e d  t o  i n t r o d u c e  t h i s  e v i d e n c e  i n  o r d e r  t o  show t h a t  E l l i s  

l i k e l y  p l a y e d  t h e  l e a d i n g  r o l e  i n  c o m m i t t i n g  t h e  r o b b e r y  a n d  was 

t h e  t r i g g e r m a n  i n  t h e  m u r d e r ,  a n d  t h a t  p e t i t i o n e r  " a c t e d  u n d e r  

s u b s t a n t i a l  d o m i n a t i o n  b y  Mr. E l l i s  [ a n d ]  . . . d u r e s s . "  T. XIV, 

a t  70-71 ,  7 9 ,  8 1 .  T h e  t r i a l  j u d g e  r e f u s e d  t o  a l l o w  a n y  o f  t h i s  

t e s t i m o n y  t o  b e  p r e s e n t e d  t o  t h e  j u r y .  T. XIV, a t  5 4 ,  7 1 ,  8 1 .  

F i n a l l y ,  d e f e n s e  c o u n s e l  a l s o  s o u g h t  t o  i n t r o d u c e  o t h e r  non- 

s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  o f  p e t i t i o n e r ' s  c h a r a c t e r  a n d  h i s  

p o t e n t i a l  f o r  r e h a b i l i t a t i o n .  W h i l e  p r e s e n t i n g  t h e  t e s t i m o n y  o f  

p e t i t i o n e r ' s  g i r l f r i e n d ,  c o u n s e l  s o u g h t  t o  a s k  h e r  a b o u t  t h e i r  

m a r i t a l  p l a n s .  T. XIV, a t  51 .  T h e  p r o s e c u t o r  o b j e c t e d ,  o n  t h e  

g r o u n d s  t h a t  s u c h  e v i d e n c e  "is o f  no  v a l u e  i n  d e t e r m i n i n g  a n y  

m i t i g a t i n g  f a c t o r s  i n  t h i s  m u r d e r , "  - i d .  a t  51 -52 ,  a n d  t h e  c o u r t  

s u s t a i n e d  t h e  o b j e c t i o n .  - I d .  a t  5 2 .  S e e  a l s o  T. XIV, a t  62-63.  



C o u n s e l  a l s o  s o u g h t  t o  e l i c i t  t e s t i m o n y  a b o u t  p e t i t i o n e r ' s  

" f e e l i n g s  c o n c e r n i n g  h i s  i n c a r c e r a t i o n "  f r o m  a l i f e - l o n g  

a c q u a i n t a n c e  o f  p e t i t i o n e r ' s .  T. X I V ,  a t  34-35.  C o u n s e l  

e x p l a i n e d  t h a t  t h e  " [ d ] e f e n d a n t g s  a t t e m p t  t o  r e h a b i l i t a t e  h i m s e l f  

s i n c e  h e  was r e l e a s e d  f r o m  j a i l "  was r e l e v a n t  t o  t h e  a p p r o p r i a t e -  

n e s s  o f  a d e a t h  s e n t e n c e .  T. X I V ,  a t  22.  T h e  c o u r t  r e j e c t e d  t h e  

e v i d e n c e  a s  h a v i n g  " n o  b e a r i n g  o n  t h e  case." T. X I V ,  a t  3 5 .  

A t  t h e  c o n c l u s i o n  o f  t h e  s e n t e n c i n g  h e a r i n g ,  t h e  j u d g e  g a v e  

t h e  f o l l o w i n g  i n s t r u c t i o n s  t o  t h e  j u r y  w i t h  r e s p e c t  t o  m i t i g a t i n g  

c i r c u m s t a n c e s :  

i t  is y o u r  d u t y  t o  f o l l o w  bhe  l a w  w h i c h  w i l l  b e  g i v e n  
y o u  now b y  t h e  C o u r t  a n d  t o  r e n d e r  t o  t h e  C o u r t  a n  
a d v i s o r y  s e n t e n c e  b a s e d  upon  y o u r  d e t e r m i n a t i o n  o f  
w h e t h e r  s u f f i c i e n t  a g g r a v a t i n g  c i r c u m s t a n c e s  e x i s t  t o  
j u s t i f y  t h e  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  a n d  w h e t h e r  
s u f f i c i e n t  m i t i g a t i n g  c i r c u m s t a n c e s  e x i s t  t o  o u t w e i g h  
a n y  a g g r a v a t i n g  c i r c u m s t a n c e s  f o u n d  t o  e x i s t .  . . . 

S h o u l d  y o u  f i n d  o n e  o r  m o r e  . . . a g g r a v a t i n g  
c i r c u m s t a n c e s  t o  e x i s t ,  it w i l l  t h e n  b e  y o u r  d u t y  t o  
d e t e r m i n e  w h e t h e r  o r  n o t  s u f f i c i e n t  m i t i g a t i n g  
c i r c u m s t a n c e s  e x i s t  t o  o u t w e i g h  t h e  a g g r a v a t i n g  
c i r c u m s t a n c e s  f o u n d  t o  e x i s t .  T h e  m i t i g a t i n g  
c i r c u m s t a n c e s  w h i c h  y o u  may c o n s i d e r ,  i f  e s t a b l i s h e d  b y  
t h e  e v i d e n c e  a r e  t h e s e :  

( a )  T h a t  t h e  c r i m e  f o r  w h i c h  t h e  d e f e n d a n t  is t o  
b e  s e n t e n c e d  was c o m m i t t e d  w h i l e  t h e  d e f e n d a n t  was 
u n d e r  t h e  i n f l u e n c e  o f  e x t r e m e  m e n t a l  o r  e m o t i o n a l  
d i s t u r b a n c e ;  

( b )  T h a t  t h e  d e f e n d a n t  was a n  a c c o m p l i c e  i n  t h e  
o f f e n s e  f o r  w h i c h  h e  is t o  b e  s e n t e n c e d ,  b u t  t h e  
o f f e n s e  was c o m m i t t e d  b y  a n o t h e r  p e r s o n  a n d  t h e  
d e f e n d a n t ' s  p a r t i c i p a t i o n  was r e l a t i v e l y  m i n o r ;  

( c )  T h e  a g e  o f  t h e  d e f e n d a n t  a t  t h e  t i m e  o f  t h e  
crime. 

T. X I V ,  a t  1 4 2 ,  1 4 4 .  

I n  h i s  w r i t t e n  F i n d i n g s  o f  F a c t  o n  s e n t e n c e ,  t h e  t r i a l  j u d g e  

made n o  r e f e r e n c e  t o  n o n - s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  C o n s i s -  

t e n t l y  w i t h  h i s  r u l i n g  t h a t  m i t i g a t i o n  was l i m i t e d  t o  t h e  f a c t o r s  

" a c t u a l l y  e n u m e r a t e d  i n  t h e  s t a t u t e s "  ( T .  X I V ,  a t  2 3 ) ,  h e  i m p o s e d  

t h e  s e n t e n c e  o f  d e a t h  b e c a u s e  " n o  s t a t u t o r y  m i t i g a t i n g  c i r c u m -  

s t a n c e s  a r e  p r e s e n t e d  b y  t h e  e v i d e n c e  t o  b e  w e i g h e d  a g a i n s t  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s . "  R. 1 9 0  ( e m p h a s i s  a d d e d ) .  



I V .  NATURE OF RELIEF SOUGHT 

P e t i t i o n e r  s e e k s  t h e  r e l i e f  t h a t  t h i s  Cour t  i n  Downs, s u p r a ,  

Thompson, s u p r a ,  and R i l e y ,  s u p r a ,  r u l e d  was t h e  a p p r o p r i a t e  

r e l i e f  f o r  v i o l a t i o n s  of t h e  c a p i t a l  d e f e n d a n t ' s  r i g h t  t o  p r e s e n t  

and r e c e i v e  c o n s i d e r a t i o n  of  n o n - s t a t u t o r y  m i t i g a t i n g  circum- 

s t a n c e s :  " v a c a t [ i n g ]  [o f  t h e ]  . . . s e n t e n c e  of  d e a t h  [and]  

remand [I f o r  a  new s e n t e n c i n g  p r o c e e d i n g  b e f o r e  a  j u r y  t h a t  

c o m p l i e s  w i t h  Hi t chcock  [ v .  Dugger,  s u p r a ] . "  Downs v.  Dugger,  

s u p r a ,  s l i p  o p i n i o n  a t  6. 

V. LEGAL BASIS FOR RELIEF 

I n  R i l e y  v .  S t a t e ,  s u p r a ,  t h i s  Cour t  made c l e a r  t h a t  

" e x c l u s i o n  o f  any r e l e v a n t  m i t i g a t i n g  e v i d e n c e  a f f e c t s  t h e  

s e n t e n c e  i n  s u c h  a  way a s  t o  r e n d e r  t h e  t r i a l  f u n d a m e n t a l l y  

u n f a i r . "  Ri ley,  s u p r a ,  s l i p  o p i n i o n  a t  7  n.2 ( e x p l a i n i n g  t h e  

i m p l i c i t  h o l d i n g  of Harvard v.  S t a t e ,  4 8 6  So.2d 537  l la.), c e r t .  

d e n i e d ,  107 S.Ct .  215 ( 1 9 8 6 ) ) .  T h i s  C o u r t  e x p l a i n e d  i n  ~ i l e y  

t h a t  " t h e  f a c t  t h a t  judge  and j u r y  h e a r d  n o n s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  is i n s u f f i c i e n t  i f  t h e  r e c o r d  shows t h a t  t h e y  r e s t r i c t e d  

t h e i r  c o n s i d e r a t i o n  o n l y  t o  s t a t u t o r y  m i t i g a t i n g  f a c t o r s . "  

R i l e y ,  s u p r a ,  s l i p  o p i n i o n  a t  7. Under Ri ley and t h e  d e c i s i o n s  

t h a t  fo l lowed  i n  Thompson and Downs, a  f i n d i n g  t h a t  t h e  " j u r y  

recommendation p r o c e e d i n g  v i o l a t e d  L o c k e t t  . . . is s u f f i c i e n t  t o  

r e q u i r e  a  new s e n t e n c i n g  h e a r i n g . "  R i l e y ,  s u p r a ,  s l i p  o p i n i o n  a t  

6. 

I n  t h e  p r e s e n t  c a s e ,  it is c l e a r  t h a t  t h e  judge exc luded  t h e  

d e f e n s e ' s  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  on t h e  b a s i s  o f  a  

m i s t a k e n  b e l i e f  t h a t  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g s  must be 

l i m i t e d  t o  s t a t u t o r y  m i t i g a t i n g  f a c t o r s .  Whenever d e f e n s e  

c o u n s e l  a t t e m p t e d  t o  p r e s e n t  t h e  above -desc r ibed  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e ,  t h e  S t a t e  o b j e c t e d  on t h e  g rounds  t h a t  t h e  

d e f e n s e  was l i m i t e d  t o  t h e  m i t i g a t i n g  f a c t o r s  e x p r e s s l y  



e n u m e r a t e d  i n  t h e  s t a t u t e .  S e e ,  e . g . ,  T. XIV, a t  2 2 ,  2 4 ,  26 .  

The  t r i a l  c o u r t  r e p e a t e d l y  s u s t a i n e d  t h e  p r o s e c u t o r ' s  o b j e c t i o n s  

a n d  e x p l a i n e d :  

I t h i n k  t h e  g u i d e l i n e s  t h o u g h  a r e  n e c e s s a r i l y  t h o s e  
w h i c h  a r e  a c t u a l l y  e n u m e r a t e d  i n  t h e  s t a t u t e s  o r  t h o s e  
t h a t  m i g h t  b e  more  o r  less a  s i d e  i s s u e  o f  t h o s e  
matters .  

T. X I V ,  a t  23 .  S e e  a l s o ,  e , g . ,  T .  XIV, a t  32  ( e x c l u d i n g  e v i d e n c e  

o f  employment  a n d  " t h e  s e e k i n g  o f  r e h a b i l i t a t i o n "  b e c a u s e  it  

d o e s n ' t  " f a l l  [ I  w i t h i n  t h e  c a t e g o r y  o f  a n y  o f  t h e  g u i d e l i n e s  

g i v e n  t o  u s " ) ;  T r i a l  C o u r t  F i n d i n g s  o f  F a c t ,  R. 190  ( d e c l a r i n g  

t h a t  t h e  d e a t h  s e n t e n c e  w a s  b e i n g  imposed  b e c a u s e  "no  s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s  a r e  p r e s e n t e d  b y  t h e  e v i d e n c e  t o  be 

w e i g h e d  a g a i n s t  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s " ) ;  T. XIV, a t  62- 

6 3 . 2  The  e f f e c t  o f  t h i s  e x c l u s i o n  upon  t h e  j u r y  was p r e c i s e l y  

2  I t  i s  t r u e  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  w h o l l y  e x c l u d e  
a l l  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e .  O b s e r v i n g  t h a t  
" w e  h a v e  n o t h i n g  f r o m  t h e  Supreme  C o u r t  a n d  w e  d o n ' t  
know w h e r e  w e  are" (T .  XIV, a t  2 6 ) ,  t h e  j u d g e  i s s u e d  a 
n a r r o w  r u l i n g  p e r m i t t i n g  t h e  d e f e n s e  t o  p r e s e n t  e v i d e n c e  
o n  t h e  p e t i t i o n e r ' s  " g e n e r a l  r e p u t a t i o n "  i n  t h e  
communi ty  f o r  b e i n g  a  " p e a c e f u l  l a w - a b i d i n g  c i t i z e n . "  
T. XIV, a t  27.  B u t  t h e  j u d g e  s t r i n g e n t l y  r e s t r i c t e d  
t h i s  e v i d e n c e  t o  t h e  t r a d i t i o n a l  c a t e g o r y  o f  g e n e r a l  
c h a r a c t e r  e v i d e n c e :  

t h i s  is a s  t o  g e n e r a l  r e p u t a t i o n ,  and  n o t  a  
p e r s o n a l  o p i n i o n ,  as you  wel l  know, I t ' s  n o t  w h a t  
s h e  p e r s o n a l l y  t h i n k s  o f  h im,  b u t  w h a t  o t h e r  
p e o p l e  t h i n k  o f  h im so  f a r  a s  [ b e i n g  a ]  p e a c e f u l  
l a w - a b i d i n g  c i t i z e n .  

T.  XIV, a t  2 7 ,  When d e f e n s e  c o u n s e l  a t t e m p t e d  t o  e l i c i t  
e v i d e n c e  o f  s p e c i f i c  i n c i d e n t s  i l l u s t r a t i n g  t h e  
p e t i t i o n e r ' s  c h a r a c t e r ,  t h e  t r i a l  c o u r t  p r o h i b i t e d  t h e  
t e s t i m o n y  and  would  n o t  e v e n  h e a r  a p r o f f e r  o u t s i d e  t h e  
p r e s e n c e  o f  t h e  j u r y .  T. XIV, a t  39 .  When c o u n s e l  
a t t e m p t e d  t o  h a v e  w i t n e s s e s  a m p l i f y  o n  t h e  n a t u r e  o f  
p e t i t i o n e r ' s  c h a r a c t e r ,  t h e  j u d g e  e x c l u d e d  s u c h  d e t a i l s ,  
a s  p e r s o n a l  o p i n i o n .  See, e . g . ,  T. XIV, a t  38-39,  42 .  
A s  a r e s u l t ,  t h e  c h a r a c t e r  e v i d e n c e  p r e s e n t e d  t o  t h e  
j u d g e  a n d  t h e  j u r y  was r e d u c e d  t o  i t s  smallest  a n d  l e a s t  
s i g n i f i c a n t  form:  r a t h e r  t h a n  d e s c r i b i n g  s p e c i f i c  a n d  
c o n c r e t e  m i t i g a t i n g  f a c t s ,  t h e  w i t n e s s e s  were o n l y  
p e r m i t t e d  t o  s p e a k  i n  g e n e r a l  terms a b o u t  w h a t  t h e y  h a d  
h e a r d  i n  t h e  communi ty .  S e e ,  e . g . ,  T. XIV, a t  38-40,  42  
( c o u r t  makes  c l e a r  t h a t  w i t n e s s  c a n n o t  d e s c r i b e  e v e n t s ,  
t h i n g s  s h e  saw,  o r  h e r  p e r s o n a l  o p i n i o n ,  b u t  c a n  o n l y  
r e l a t e  c o n v e r s a t i o n s  s h e  had  w i t h  o t h e r s  c o n c e r n i n g  
p e t i t i o n e r ' s  " g e n e r a l  r e p u t a t i o n " ) .  And, o f  c o u r s e ,  
e v e n  u n d e r  t h i s  p r o c e d u r e ,  t h e  t r i a l  c o u r t  e x c l u d e d  



t h a t  which  was condemned by t h i s  C o u r t  i n  R i l e y ,  Thompson, and 

Downs. Because  t h e  j u r y  was p r e v e n t e d  f rom h e a r i n g  t h e  non- 

s t a t u t o r y  m i t i g a t i n g  e v i d e n c e ,  t h e  j u r o r s  n e c e s s a r i l y  " r e s t r i c t e d  

t h e i r  c o n s i d e r a t i o n  o n l y  t o  s t a t u t o r y  m i t i g a t i n g  f a c t o r s . "  

R i l e y ,  s u p r a ,  s l i p  o p i n i o n  a t  7 .  I n d e e d ,  t h e  p r o s e c u t o r  u rged  

t h e  j u r y  t o  r e t u r n  a  s e n t e n c e  o f  d e a t h  p r e c i s e l y  b e c a u s e  " n o t  a  

s i n g l e  m i t i g a t i n g  f a c t o r  h a s  been  d i s c u s s e d  t o d a y  o r  any  o t h e r  

d a y  t h r o u g h o u t  t h i s  t r i a l "  t h a t  c o u l d  be  weighed  a g a i n s t  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s .  T. X I V ,  a t  114-15; see a l s o  - i d .  a t  

118 .  O f  c o u r s e ,  t h e  r e a l i t y  was t h a t  n o n - s t a t u t o r y  m i t i g a t i n g  

f a c t o r s  had been  d i s c u s s e d  -- b u t  t h o s e  d i s c u s s i o n s  t o o k  p l a c e  

o u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y ,  and t h e  j u d g e  p r e c l u d e d  t h e  

j u r y  f rom e v e r  h e a r i n g  o f  t h e  n o n - s t a t u t o r y  f a c t o r s .  

T h i s  e r r o r  was compounded by t h e  g i v i n g  o f  j u r y  i n s t r u c t i o n s  

e s s e n t i a l l y  i d e n t i c a l  t o  t h o s e  condemned i n  H i t c h c o c k  v .  Dugger ,  

s u p r a  -- i n s t r u c t i o n s  e x c l u s i v e l y  e n u m e r a t i n g  " [ t l h e  m i t i g a t i n g  

c i r c u m s t a n c e s  which  you may c o n s i d e r "  a s  t h r e e ,  a l l  s t a t u t o r y .  

T .  X I V ,  a t  144 .  Here, a s  t h e r e  and  i n  R i l e y ,  " i t  i s  a p p a r e n t  

t h a t  t h e  j u d g e  b e l i e v e d  t h a t  h e  was  l i m i t e d  t o  c o n s i d e r a t i o n  o f  

t h e  m i t i g a t i n g  c i r c u m s t a n c e s  s e t  o u t  i n  t h e  s t a t u t e  and  

i n s t r u c t e d  t h e  j u r y  a c c o r d i n g l y . "  R i l e y ,  s u p r a ,  s l i p  o p i n i o n  a t  

6 .  Thus ,  e v e n  t hough  t h e  j u r o r s  h e a r d  p e t i t i o n e r  b r i e f l y  m e n t i o n  

i n  h i s  g u i l t  p h a s e  t e s t i m o n y  t h a t  he  had been  employed a s  a  

g l a s s - c u t t e r  ( T .  X I I I ,  a t  l o o ) ,  and d e f e n s e  c o u n s e l  r eminded  them 

numerous  n o n - s t a t u t o r y  m i t i g a t i n g  f a c t o r s  -- s u c h  a s  
p e t i t i o n e r ' s  employment  h i s t o r y ,  m a r i t a l  p l a n s ,  and t h e  
n a t u r e  o f  h i s  r e l a t i o n s h i p  w i t h  t h e  c o - d e f e n d a n t  -- 
b e c a u s e  t h e y  d i d n ' t  f a l l  w i t h i n  e i t h e r  " t h e  c a t e g o r y  o f  
g e n e r a l  r e p u t a t i o n "  o r  t h e  s t a t u t o r y  r o s t e r  o f  
m i t i t g a t i n g  c i r c u m s t a n c e s .  S e e ,  e . g . ,  T.  XIV, a t  3 2 .  

I n  t h e  wake o f  S k i p p e r  v .  S o u t h  C a r o l i n a ,  106  
S .C t .  1669  ( 1 9 8 6 ) ,  of  c o u r s e ,  t h e  e r r o r  o f  t h e s e  
l i m i t a t i o n s  is m a n i f e s t .  And t h e  e r r o r  c a n  no l o n g e r  be  
i n s u l a t e d  f rom c o r r e c t i o n  by t h e  c i r c u m s t a n c e  t h a t  
p e t i t i o n e r ' s  c o u n s e l  was p e r m i t t e d  t o  p r e s e n t  and a r g u e  
some n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e .  For  i n  
H i t c h c o c k  v .  Dugger ,  s u p r a ,  " [ t l h e  U n i t e d  S t a t e s  Supreme 
C o u r t  c l e a r l y  r e j e c t e d  t h i s  'mere p r e s e n t a t i o n '  
s t a n d a r d . "  R i l e y ,  s u p r a ,  s l i p  o p i n i o n  a t  7 .  



o f  t h a t  f a c t  d u r i n g  h i s  c l o s i n g  a rgumen t  i n  t h e  s e n t e n c i n g  p h a s e  

( T .  XIV, a t  1 3 0 ) ,  t h e  j u r y  "was i n s t r u c t e d  n o t  t o  c o n s i d e r  . . . 
[ t h i s ]  e v i d e n c e  o f  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s . "  

H i t c h c o c k  v .  Dugger ,  s u p r a ,  1 0 7  S.Ct.  a t  1824 .  For t h e  same 

r e a s o n ,  t h e  j u r y  would have  e x c l u d e d  f rom t h e i r  c o n s i d e r a t i o n  t h e  

v e r y  l i m i t e d  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  t h a t  t h e y  h e a r d  

r e g a r d i n g  p e t i t i o n e r ' s  good r e p u t a t i o n  i n  t h e  community (see T. 

X I V ,  a t  51-52,  57-58; see a l s o  n.2 s u p r a )  and t h e  f a c t  t h a t  

p e t i t i o n e r  s u p p o r t e d  h i s  f a t h e r  w i t h  h i s  e a r n i n g s  ( see  T,  X I V ,  a t  

60 ,  1 3 0 ) .  And, a l t h o u g h  d e f e n s e  c o u n s e l  t o l d  t h e  j u r y  d u r i n g  

c l o s i n g  a rgumen t  t h a t  "I t h i n k ,  I b e l i e v e  t h e  t e s t i m o n y  d i s c l o s e d  

t h a t  he  worked a t  Memorial  H o s p i t a l  i n  Mobi le"  (T.  X I V ,  a t  1 3 0 )  

-- a  f a c t  which a c t u a l l y  had emerged o n l y  d u r i n g  a  p r o f f e r  

o u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y  ( s ee  - T. X I V ,  a t  7 7 )  -- t h e  j u r y  

would have  a l s o  e x c l u d e d  t h a t  s t a t e m e n t  f rom i ts  c o n s i d e r a t i o n ,  

b o t h  b e c a u s e  o f  t h e  d i r e c t i v e  t o  i g n o r e  n o n - s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  and b e c a u s e  o f  t h e  j u d g e ' s  i n s t r u c t i o n s  t h a t  t h e  

a t t o r n e y s '  a r g u m e n t s  a r e  n o t  t o  be viewed a s  e v i d e n c e .  - S e e  T. X ,  

a t  3; T. X I I I ,  a t  1 9 6 ,  233,  

The r e c o r d  i n  t h i s  c a s e  a l s o  shows t h a t  t h e  t r i a l  j u d g e ,  i n  

making h i s  u l t i m a t e  d e t e r m i n a t i o n  o f  s e n t e n c e ,  " r e s t r i c t e d  [ h i s ]  

c o n s i d e r a t i o n  o n l y  t o  s t a t u t o r y  m i t i g a t i n g  f a c t o r s . "  R i l e y ,  

s u p r a ,  s l i p  o p i n i o n  a t  7. The j u d g e ' s  s t a t e m e n t s  i n  impos ing  

s e n t e n c e  a r e  e q u i v a l e n t  t o  t h o s e  t h a t  l e d  t h e  Supreme C o u r t  i n  

H i t c h c o c k  v .  Dugger ,  s u p r a ,  t o  c o n c l u d e  t h a t  "it c o u l d  n o t  be  

c l e a r e r  t h a t  . . . t h e  s e n t e n c i n g  j u d g e  r e f u s e d  t o  c o n s i d e r  . . . 
e v i d e n c e  o f  n o n s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  107  S.Ct .  a t  

1824 .  The C o u r t  i n  H i t c h c o c k  p o i n t e d  t o  t h e  s e n t e n c i n g  j u d g e ' s  

d e c l a r a t i o n s  t h a t  " ' t h e r e  [we re ]  i n s u f f i c i e n t  m i t i g a t i n g  

c i r c u m s t a n c e s  - a s  enumera t ed  - i n  F l o r i d a  S t a t u t e  9 2 1 . 1 4 1 ( 6 )  t o  

o u t w e i g h  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s ' "  and t h a t  "he  r e a c h e d  t h e  

s e n t e n c i n g  judgment"  by " ' a p p l y [ i n g ]  t h e  f a c t s  t o  c e r t a i n  

enumera t ed  " a g g r a v a t i n g "  and " m i t i g a t i n g "  c i r c u m s t a n c e s . ' "  107  



S .C t .  a t  1824  ( e m p h a s i s  i n  o r i g i n a l ) .  I n  t h e  p r e s e n t  c a s e ,  t h e  

j u d g e  announced t h a t  m i t i g a t i n g  e v i d e n c e  would be  r e s t r i c t e d  t o  

t h e  f a c t o r s  " a c t u a l l y  enumera t ed  i n  t h e  s t a t u t e s "  (T .  X I V ,  a t  2 3 )  

and  imposed a s e n t e n c e  o f  d e a t h  b e c a u s e  "no  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  a r e  p r e s e n t e d  by t h e  e v i d e n c e  t o  be  weighed  a g a i n s t  

t h e  a g g r a v a t i n g  c i r c u m s t a n c e s . "  R. 190  ( e m p h a s i s  a d d e d ) .  

The " e x c l u s i o n  o f  . . . r e l e v a n t  m i t i g a t i n g  e v i d e n c e  

a f f e c t  [ e d ]  t h e  s e n t e n c e  i n  s u c h  a  way a s  t o  r e n d e r  [ p e t i t i o n e r ' s ]  

. . . t r i a l  f u n d a m e n t a l l y  u n f a i r . "  Ri ley,  s u p r a ,  s l i p  o p i n i o n  a t  

7 n.2. B e c a u s e  t h e  j u r y  was p r e c l u d e d  f rom h e a r i n g  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e  and i n s t r u c t e d  t o  c o n s i d e r  o n l y  enumera t ed  

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s ,  t h e  " j u r y  recommenda t ion  

p r o c e e d i n g  v i o l a t e d  L o c k e t t  [ a n d ]  [ u ]  nde r  H i t c h c o c k ,  t h i s  f i n d i n g  

i s  s u f f i c i e n t  t o  r e q u i r e  a  new s e n t e n c i n g  p r o c e e d i n g . "  - I d .  a t  6 .  

The j u d g e ' s  r e f u s a l  t o  p e r m i t  c o m p l e t e  p r o f f e r s  o f  t h e  non- 

s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  s i m i l a r l y  t a i n t e d  t h e  j u d g e ' s  

s e n t e n c i n g  d e t e r m i n a t i o n  by e x c l u d i n g  n o n - s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e .  F i n a l l y ,  e v e n  t o  t h e  e x t e n t  t h a t  t h e  j u d g e  h e a r d  some 

o f  t h e  n o n - s t a t u t o r y  e v i d e n c e  i n  t h e  l i m i t e d  p r o f f e r s ,  " t h e  f a c t  

t h a t  t h e  j u d g e  . . . h e a r d  [ t h i s ]  n o n s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  is  i n s u f f i c i e n t  [ s i n c e ]  . . . t h e  r e c o r d  shows t h a t  [ h e ]  

r e s t r i c t e d  [ h i s ]  c o n s i d e r a t i o n  o n l y  t o  s t a t u t o r y  m i t i g a t i n g  

f a c t o r s . "  I d .  a t  7 .  - 

CONCLUSION 

P e t i t i o n e r  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  a p p l y  i t s  

r u l i n g s  i n  Riley, s u p r a ,  Thompson, s u p r a ,  and Downs, s u p r a ,  t o  

t h e  p r e s e n t  c a s e ,  v a c a t e  t h e  s e n t e n c e  o f  d e a t h ,  and remand t h i s  

c a s e  f o r  a  new s e n t e n c i n g  h e a r i n g  b e f o r e  a  j u r y .  
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