
I N  THE SUPREME COURT OF FLORIDA 

VERNON RAY COOPER, 

P e t i t i o n e r ,  

RICHARD L. DUGGER, S e c r e t a r y ,  
D e p a r t m e n t  o f  C o r r e c t i o n s ,  
S t a t e  o f  F l o r i d a ,  

R e s p o n d e n t .  

C a s e  No. 7 1 , 1 3 9  * -.-. 

REPLY TO RESPONDENT'S OPPOSITION TO 
THE PETITION FOR A WRIT OF HABEAS CORPUS 

P e t i t i o n e r ,  Vernon Ray C o o p e r ,  t h r o u g h  u n d e r s i g n e d  c o u n s e l ,  

r e s p e c t f u l ' l y  r e p l i e s  a s  f o l l o w s  t o  R e s p o n d e n t  R i c h a r d  L. D u g g e r ' s  

R e s p o n s e  t o  P e t i t i o n  f o r  Writ o f  Habeas  C o r p u s :  

I .  C o n t r a r y  t o  t h e  R e s p o n d e n t ' s  Argument ,  t h e  P r o f f e r e d  
M i t i g a t i n g  E v i d e n c e  Was R e l e v a n t  t o  S e n t e n c i n g  

A .  C o n t r a r y  t o  t h e  R e s p o n d e n t ' s  a r g u m e n t ,  t h i s  C o u r t ' s  
d e c i s i o n  i n  Cooper  I d o e s  n o t  r e s o l v e  t h e  i s s u e s  
p r e s e n t e d  by t h i s  h a b e a s  p e t i t i o n  

I n  a r g u i n g  t h a t  t h e  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  

p r o f f e r e d  by t h e  d e f e n s e  a t  s e n t e n c i n g  was p r o p e r l y  e x c l u d e d  by 

t h e  t r i a l  j u d g e ,  t h e  S t a t e  r e l i e s  h e a v i l y  on t h i s  C o u r t ' s  

t r e a t m e n t  o f  t h e  i s s u e  i n  Cooper  v .  S t a t e ,  336 So.2d 1 1 3 3  ( F l a .  

1 9 7 6 )  [ h e r e a f t e r  r e f e r r e d  t o  a s  "Cooper I " ] .  S e e  R e s p o n s e  a t  5- 

6 ,  8 ,  11. B u t  t h e  R e s p o n d e n t  v a c i l l a t e s  r a d i c a l l y  i n  h i s  

d e s c r i p t i o n  o f  t h e  n a t u r e  and s c o p e  o f  t h e  h o l d i n g  i n  Cooper  I .  

The R e s p o n d e n t  f i r s t  s u g g e s t s  t h a t  Cooper  I r e s o l v e d  t h e  

c o n s t i t u t i o n a l  i s s u e ,  t h a t  " t h i s  C o u r t  . . . i n  Cooper  I . . . 
f o u n d  no L o c k e t t  v .  Ohio  e r r o r . "  S e e  R e s p o n s e  a t  6 .  S e e  a l s o  - 
i d .  a t  5 ( " t h i s  C o u r t  . . . made c l e a r  . . . t h e r e  was no v i o l a -  - 
Lion  o f  L o c k e t t  v .  O h i o " ) .  T h e r e a f t e r ,  t h e  R e s p o n d e n t  a d o p t s  a 

d i a m e t r i c a l l y  o p p o s e d  i n t e r p r e t a t i o n  o f  Cooper I ,  q u o t i n g  t h i s  

C o u r t ' s  s t a t e m e n t  i n  S o n g e r  v .  S t a t e ,  365  So.2d 700 ( F l a .  1 9 7 8 )  

t h a t  Cooper  1 was c o n c e r n e d  s o l e l y  w i t h  t h e  i s s u e  o f  w h e t h e r  t h e  

p r o f f e r e d  e v i d e n c e  was r e l e v a n t  t o  t h e  s t a t u t o r y  m i t i g a t i n g  



c i r c u m s t a n c e s  and  d i d  n o t  r e a c h  t h e  c o n s t i t u t i o n a l  i s s u e .  - S e e  

R e s p o n s e  a t  9-10. On t h e  l a t t e r  t h e o r y ,  R e s p o n d e n t  a r g u e s  t h a t  

p e t i t i o n e r  f a i l e d  t o  r a i s e  t h e  c o n s t i t u t i o n a l  c l a i m  i n  Cooper  I 

and  s h o u l d  b e  v i e w e d  a s  h a v i n g  c o m m i t t e d  a  p r o c e d u r a l  d e f a u l t .  

S e e  R e s p o n s e  a t  1 8 .  

The R e s p o n d e n t  u r g e s  t h i s  C o u r t  t o  a d h e r e  t o  i t s  

i n t e r p r e t a t i o n  o f  Cooper  I i n  S o n g e r  v .  S t a t e ,  s u p r a .  - S e e  

R e s p o n s e  a t  1 0 .  B u t  i f  t h i s  C o u r t  d o e s  s o ,  t h e  C o u r t  m u s t  

c o n c l u d e ,  a s  it d i d  i n  S o n g e r ,  t h a t  Cooper  I d e c i d e d  o n l y  t h e  

i s s u e  o f  w h e t h e r  p e t i t i o n e r ' s  e v i d e n c e  was  r e l e v a n t  t o  t h e  

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  S e e  Cooper  v .  S t a t e ,  437 

So .2d  1 0 7 0 ,  1 0 7 1  ( F l a .  1 9 8 3 )  [ h e r e a f t e r  "Cooper  11"] ( r e i t e r a t i n g  

t h e  S o n g e r  a n a l y s i s  o f  Cooper  I and s t a t i n g  t h a t  " [ i l n  h i s  

i n i t i a l  a p p e a l  f r o m  h i s  c o n v i c t i o n  and s e n t e n c e ,  Cooper  r a i s e d  

t h e  q u e s t i o n  o f  w h e t h e r  c e r t a i n  e v i d e n c e  h e  had p r o f f e r e d  was 

p r o b a t i v e  and r e l e v a n t  t o  t h e  s t a t u t o r y  m i t i g a t i n g  f a c t o r s ,  and 

w e  a n s w e r e d  t h i s  q u e s t i o n  i n  t h e  n e g a t i v e " ) .  A c c o r d i n g l y ,  t h e  

Cooper  I l a n g u a g e  e v a l u a t i n g  t h e  p r o b a t i v e  v a l u e  o f  p e t i t i o n e r ' s  

e v i d e n c e ,  w h i c h  was  q u o t e d  by R e s p o n d e n t ,  would h a v e  t o  b e  r e a d  

a s  s p e a k i n g  s o l e l y  t o  t h e  q u e s t i o n  w h e t h e r  t h a t  e v i d e n c e  was 

p r o b a t i v e  o f  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s .  

P e t i t i o n e r  r e a d i l y  c o n c e d e s  t h a t  t h e  m i t i g a t i n g  e v i d e n c e  

e x c l u d e d  i n  t h i s  c a s e  was n o t  r e l e v a n t  t o  a n y  s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e .  The n o n - s t a t u t o r y  n a t u r e  o f  t h e  

e v i d e n c e  is p r e c i s e l y  w h a t  l e d  t h e  t r i a l  j u d g e  t o  e x c l u d e  i t .  

Under H i t c h c o c k  v .  D u g g e r ,  1 0 7  S . C t .  1 8 2 1  ( 1 9 8 7 ) ,  t h a t  e x c l u s i o n  

was  u n c o n s t i t u t i o n a l  i f  t h e  e v i d e n c e  w e n t  t o  show n o n - s t a t u t o r y  

m i t i g a t i o n .  And, b y  d e f i n i t i o n ,  t h a t  was s i m p l y  n o t  a n  i s s u e  

w h i c h  t h i s  C o u r t  c o u l d  h a v e  d e c i d e d  i n  Cooper  I u n d e r  t h e  v i e w  o f  

C o o p e r  I a d o p t e d  i n  S o n g e r  v .  S t a t e .  

Even i f  o n e  v i e w e d  Cooper  I a s  r e a c h i n g  and  r e j e c t i n g  a  

c o n s t i t u t i o n a l  c h a l l e n g e  t o  t h e  e x c l u s i o n  o f  t h e  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e ,  p e t i t i o n e r  r e s p e c t f u l l y  s u g g e s t s  t h a t  Cooper  



I should not foreclose the merits of his present habeas petition. - 
Cooper I t s  analysis of the right to present mitigating evidence 

and the relevancy of such evidence predated every single U.S. 

Supreme Court decision establishing the parameters of a capital 

defendant's right to present non-statutory evidence in 

mitigation. It predated the U.S. Supreme Court's first 

announcement in Lockett v. Ohio, 438 U.S. 586 (1978), and Bell v. 

Ohio, 438 U.S. 637 (1978), that mitigating evidence cannot be 

restricted to a statutory roster of circumstances. It predated 

Eddings v. Oklahoma, 455 U.S. 104 (1982), and Skipper v. South 

Carolina, 106 S.Ct. 1669 (1986). Most important of all, it 

predated Hitchcock v. Dugger, supra. As this Court stated in 

Downs v. Dugger, No. 71,100 (Fla. September 9, 1987), Hitchcock 

effected "a substantial change in the law'' of Florida with 

respect to the introduction and consideration of non-statutory 

mitigating circumstances. Downs, supra, slip opinion at 2. 

B. Contrary to the Respondent's argument, the proffered 
mitigating evidence of employment history was relevant, 
and its exclusion violated petitioner's constitutional 
right to present mitigating evidence of his character 

Respondent's challenge to the relevancy of petitioner's 

evidence of prior employment is based solely upon Cooper I. - See 

Response at 8 ("[tlhe problem with the current contention is that 

i[t] was previously rejected in Cooper I"); see also id. at 5-6 - 

(quoting Cooper I on the employment issue). We have just shown 

why Cooper I does not control the issue. And on the merits, 

there can be no serious doubt that evidence of prior employment 

is highly relevant to character and therefore to the capital 

sentencing determination. See, e.g., Tyler v. Kemp, 755 F.2d 

741, 745 (11th Cir. 1985), rehearing denied, 765 F.2d 154 (11th 

Cir. 1985), cert. denied, 106 S.Ct. 582 (1985) (concluding that 

trial counsel's ineffectiveness in failing to present evidence in 

mitigation was prejudicial because "[tlhere was significant 

mitigating evidence that could have been submitted" under Lockett 



v. Ohio, 438 U.S. 586 (1978), including Tyler's "good work 

record"). The relevancy of a defendant's work record is 

demonstrated by the fact that such evidence has traditionally 

been included in presentence reports for consideration at 

sentencing (see, e.g., Williams v. New York, 337 U.S. 241, 250 

n.15 (1949)), and the Florida legislature has expressly listed 

employment history as one of the factors that a presentence 

report must include. - See Fla. Stat. Ann. § 921.131(1)(c) (1985) 

("Such report shall include: . . . [tlhe offender's employment 
background, . . . his present employment status, and his 
occupational capabilities"). 

The Respondent declares that the petitioner "overlooks the 

fact that during the trial phase evidence was introduced which 

indicated the petitioner was seeking employment at the time this 

murder occurred." Response at 7. In fact, the Petition 

addresses this very point at pages 11-12. As explained there, 

the employment evidence which emerged at the guilt phase was 

necessarily brief and incomplete because it was not relevant to 

the question of guilt or innocence. At trial, the petitioner 

simply mentioned that "[tlhe last thing I was doing was glass 

construction work", "[c] utting the glass and putting it in the 

holes in buildings." T. XIII, at 100. By contrast, the 

sentencing evidence would have presented a complete picture of 

petitioner's employment history (see - T. XIV, at 24) including a 
job at Memorial Hospital in Mobile (see - T. XIV, at 130; see also 

id. at 77) to demonstrate that petitioner's good performance on - 
the job gave him a "chance of rehabilitation, . . . [a] chance of 
. . . gaining a responsible position in the society, even twenty- 
five years in the future." See T. XIV, at 24. Moreover, even to - 
the limited extent that the jury and the judge did hear about the 

petitioner's employment during the guilt phase, the jury "was 

instructed not to consider . . . [this] evidence of nonstatutory 
mitigating circumstances" at sentencing, Hitchcock v. Dugger, 



s u p r a ,  1 0 7  S .  C t .  a t  1 8 2 4 ,  and t h e  j u d g e  s i m i l a r l y  r e s t r i c t e d  h i s  

c o n s i d e r a t i o n  o f  e v i d e n c e  i n  m i t i g a t i o n  t o  " s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s , "  R. 190 .  

C .  C o n t r a r y  t o  t h e  R e s p o n d e n t ' s  a r g u m e n t ,  t h e  p r o f f e r e d  
e v i d e n c e  o f  d o m i n a t i o n  by  t h e  c o - p e r p e t r a t o r  was 
r e l e v a n t ,  and i t s  e x c l u s i o n  v i o l a t e d  p e t i t i o n e r ' s  
c o n s t i t u t i o n a l  r i g h t  t o  p r e s e n t  m i t i g a t i n g  e v i d e n c e  o f  
h i s  c h a r a c t e r  and t h e  c i r c u m s t a n c e s  o f  t h e  o f f e n s e  

The P e t i t i o n  d e s c r i b e s  t h e  e x c l u s i o n  o f  p e t i t i o n e r ' s  

e v i d e n c e  r e g a r d i n g  t h e  v i o l e n t  n a t u r e  o f  h i s  c o - p e r p e t r a t o r ,  

S t e v e  E l l i s ,  and E l l i s '  d o m i n a n t  r o l e  i n  t h e i r  r e l a t i o n s h i p .  A s  

t r i a l  c o u n s e l  e x p l a i n e d ,  t h i s  e v i d e n c e  would h a v e  i l l u m i n a t e d  t h e  

r e l a t i o n s h i p  be tween  E l l i s  and p e t i t i o n e r ,  d e m o n s t r a t i n g  a  

p a t t e r n  and p r a c t i c e  p u r s u a n t  t o  which t h e  more p a s s i v e  

p e t i t i o n e r  was d o m i n a t e d  and c o n t r o l l e d  by t h e  more v i o l e n t  

E l l i s .  T. XIV, a t  70-71,  79 ,  81 .  

Such e v i d e n c e  f a l l s  i n t o  two H i t c h c o c k  c a t e g o r i e s ,  showing  

b o t h  t h e  " c i r c u m s t a n c e s  o f  t h e  o f f e n s e "  ( b y  i n d i c a t i n g  which  o f  

t h e  two men would h a v e  p l a y e d  t h e  d o m i n a n t  r o l e  i n  p l a n n i n g ,  

d i r e c t i n g ,  and c a r r y i n g  o u t  t h e  c r i m e s ) ,  and p e t i t i o n e r ' s  

" c h a r a c t e r "  ( b y  showing  t h a t  he  was e a s i l y  l e d  by E l l i s ) .  S e e ,  

e . g . ,  T r o e d e l  v .  W a i n w r i g h t ,  - F. Supp.  - (S.D. F l a .  Sep t embe r  

2 3 ,  1 9 8 6 ) ,  a f f i r m e d ,  828 F.2d 670 ( 1 1 t h  C i r .  1 9 8 7 )  ( o p i n i o n  o f  

t h e  D i s t r i c t  C o u r t  a t t a c h e d  a s  Append ix )  ( c o n c l u d i n g  t h a t  t h e  

i n e f f e c t i v e n e s s  o f  t r i a l  c o u n s e l  i n  f a i l i n g  t o  i n v e s t i g a t e  a  

c o d e f e n d a n t ' s  v i o l e n t  n a t u r e  and p r e s e n t  e v i d e n c e  o f  v a r i o u s  

p r i o r  i n c i d e n t s  o f  v i o l e n t  c o n d u c t  p r e j u d i c e d  T r o e d e l  a t  h i s  

c a p i t a l  s e n t e n c i n g  h e a r i n g ) .  

The Responden t  s e i z e s  upon c e r t a i n  comments o f  t h e  j u d g e  t o  

s u g g e s t  t h a t  t h e  e x c l u s i o n s  o f  t h e  e v i d e n c e  a b o u t  E l l i s '  v i o l e n t  

n a t u r e  and d o m i n a t i o n  o f  p e t i t i o n e r  we re  b a s e d  s o l e l y  upon i t s  

competency .  S e e  Response  a t  8-9. But  a  c a r e f u l  r e a d i n g  o f  t h e  

t r a n s c r i p t  r e v e a l s  t h a t  t h e s e  r e m a r k s  and t h e  j u d g e ' s  r u l i n g s  

e x c l u d i n g  t h e  e v i d e n c e  a l l  s t e m  f rom h i s  v i e w  t h a t  n o n - s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s  c o u l d  n o t  be  p r e s e n t e d .  When p e t i t i o n e r  



f i r s t  a t t e m p t e d  t o  q u e s t i o n  a  w i t n e s s  a b o u t  E l l i s '  v i o l e n t  

n a t u r e ,  t h e  j u d g e  s u s t a i n e d  t h e  S t a t e ' s  o b j e c t i o n ,  r u l i n g  t h a t  

e v i d e n c e  c o n c e r n i n g  E l l i s  was i r r e l e v a n t  t o  " t h e  q u e s t i o n  o f  

m i t i g a t i n g  c i r c u m s t a n c e s "  ( i d .  - a t  5 3 ) ,  which t h e  c o u r t  had 

p r e v i o u s l y  d e f i n e d  a s  " t h o s e  which a r e  a c t u a l l y  e n u m e r a t e d  i n  t h e  

s t a t u t e s  o r  t h o s e  t h a t  m i g h t  b e  more o r  less  a  s i d e  i s s u e  o f  

t h o s e  m a t t e r s . "  - I d .  a t  23. When d e f e n s e  c o u n s e l  t h e n  a t t e m p t e d  

t o  f i t  t h e  E l l i s  e v i d e n c e  i n t o  c a t e g o r i e s  o f  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s ,  - see T. X I V ,  a t  5 3 ,  6 4 ,  70-71,  t h e  j u d g e  a g a i n  

r e j e c t e d  i t ,  r u l i n g  t h a t  i t  d i d  n o t  make o u t  t h e  s t a t u t o r y  

m i t i g a t i n g  f a c t o r s .  -- See  i d .  a t  5 4 ,  6 4 ,  80-81. The j u d g e  

e x p l a i n e d  t h a t  t h e  p r o f f e r e d  e v i d e n c e  was i r r e l e v a n t  t o  t h e  

s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e  t h a t  " [ t l h e  d e f e n d a n t  was an  

a c c o m p l i c e  i n  t h e  c a p i t a l  f e l o n y  commi t t ed  by  a n o t h e r  p e r s o n  and 

h i s  p a r t i c i p a t i o n  was r e l a t i v e l y  mino r "  ( F l a .  S t a t .  Ann. 5 

9 2 1 . 1 4 1 ( 5 ) ( d )  ( 1 9 7 5 ) )  b e c a u s e  " i t  was c o n t e m p l a t e d  t h a t  h e  

[ p e t i t i o n e r ]  t o o  was i n v o l v e d  i n  t h e  commiss ion. ' '  T. X I V ,  a t  54 .  

~ d o p t i n g  a  n a r r o w  v i ew  o f  t h e  s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e  

o f  d u r e s s  ( F l a .  S t a t .  Ann. 5 9 2 1 . 1 4 1 ( 5 ) ( £ )  ( 1 9 7 5 1 1 ,  t h e  j u d g e  

r u l e d  t h a t  o n l y  e v i d e n c e  o f  d u r e s s  a t  t h e  t i m e  o f  t h e  c r i m e  c o u l d  

be  a d m i t t e d ,  - see T. X I V ,  a t  6 4 ,  80-81,  t h e r e b y  e x c l u d i n g  t h e  

p r o f f e r e d  e v i d e n c e  o f  a  l o n g - t e r m  r e l a t i o n s h i p  o f  d u r e s s  and 

d o m i n a t i o n .  B u t ,  as t h e  d e c i s i o n  i n  T r o e d e l  v .  W a i n r i g h t ,  s u p r a ,  

d e m o n s t r a t e s ,  t h e  p r o f f e r e d  e v i d e n c e  o f  E l l i s '  v i o l e n t  

p e r s o n a l i t y ,  w h i l e  p e r h a p s  n o t  r e l e v a n t  t o  t h e s e  two s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s ,  was r e l e v a n t  and p r o p e r  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e .  So was e v i d e n c e  o f  a  l o n g - t e r m  r e l a t i o n s h i p  

o f  d o m i n a t i o n  t h a t  p r e d a t e d  t h e  c r i m e  and i n f l u e n c e d  p e t i t i o n e r ' s  

a c t i o n s  on t h e  d a y  o f  t h e  c r i m e .  

C o n t r a r y  t o  t h e  R e s p o n d e n t '  s a r g u m e n t ,  t h e  t e s t i m o n y  o f f e r e d  

t o  p r o v e  E l l i s '  v i o l e n t  p e r s o n a l i t y  and d o m i n a n t  r e l a t i o n s h i p  t o  

p e t i t i o n e r  was c o m p e t e n t  e v i d e n c e .  E l l e n  S a i g e r  t e s t i f i e d  i n  a  

p r o f f e r  o u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y  t h a t  s h e  had known S t e v e  



E l l i s  f o r  two y e a r s  and had known him w e l l  f o r  a p p r o x i m a t e l y  a  

y e a r  ( T .  X I V ,  a t  6 8 ) ,  t h a t  E l l i s  had r e t a l i a t e d  a g a i n s t  h i . s  

emp loye r  f o r  f i r i n g  him by  s h o o t i n g  a t  t h e  e m p l o y e r ' s  a u t o m o b i l e  

( i d .  - a t  6 8 - 6 9 ) ,  t h a t  E l l i s  k e p t  weapons  on t h e  s h e l v e s  i n  h i s  

home, and t h a t  p e t i t i o n e r  a p p e a r e d  t o  be  a f r a i d  o f  E l l i s  ( i d .  - a t  

7 0 ) ,  " g o [ i n g ]  p l a c e s  t o  k e e p  away f rom S t e v e ,  where  S t e v e  

c o u l d n ' t  f i n d  him . . . [ a n d ]  . . . r e f u s [ i n g ]  t o  answer  t h e  

phone  o n e  d a y  j u s t  b e c a u s e  he d i d n ' t  wan t  t o  have  a n y  c o n t a c t  

w i t h  S t e v e . "  - I d .  M a r i l y n  S m i t h ,  who a l s o  t e s t i f i e d  i n  a  p r o f f e r  

o u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y ,  r e c o u n t e d  t h a t  s h e  had had 

e x t e n s i v e  c o n t a c t  w i t h  E l l i s  (T .  X I V ,  a t  7 4 ) ;  s h e  c o r r o b o r a t e d  

S a i g e r ' s  a c c o u n t  o f  t h e  i n c i d e n t  i n  which E l l i s  s h o t  a t  h i s  

f o r m e r  e m p l o y e r ' s  a u t o m o b i l e  (T .  X I V ,  a t  7 6 ) ,  a d d i n g  t h a t  "he  

s a i d ,  i n  f r o n t  o f  my husband  and m y s e l f ,  t h a t  he would k i l l  [ t h e  

e m p l o y e r ]  i f  h e  g o t  t h e  o p p o r t u n i t y . "  - I d .  a t  74.  S m i t h  would 

h a v e  t e s t i f i e d  t h a t  E l l i s  " b e a t  [ h i s  s o n ]  p r e t t y  bad"  i d .  s h e  - 
s a i d  t h a t  " o n e  m i n u t e  he  was j u s t  a s  normal  a s  w e  a r e ,  and t h e  

n e x t  m i n u t e  h e  would a c t  l i k e  a  c r a z y  p e r s o n . "  - I d .  a t  75.  She 

c o r r o b o r a t e d  S a i g e r ' s  a c c o u n t  o f  E l l i s '  p o s s e s s i o n  o f  weapons ,  

n o t i n g  t h a t  h e  c a r r i e d  a  weapon i n  h i s  c a r  ( i d .  a t  7 6 - 7 7 ) ,  and - 
s h e  a l s o  c o r r o b o r a t e d  S a i g e r ' s  t e s t i m o n y  t h a t  p e t i t i o n e r  

a t t e m p t e d  t o  a v o i d  E l l i s  ( i d .  - a t  7 7 ) .  

The Responden t  a r g u e s  t h a t  p e t i t i o n e r  t e s t i f i e d  i n  a l a t e r  

h e a r i n g  on a  R u l e  3.850 Mot ion  and " n e v e r  s u g g e s t e d  t h [ a t ]  h e  was 

d o m i n a t e d  by  E l l i s . "  Response  a t  7  n .2 .  Bu t  i t  is o b v i o u s  why 

h e  d i d  n o t :  t h e  h e a r i n g  was d i r e c t e d  s o l e l y  t o  t h e  i s s u e  o f  

i n e f f e c t i v e n e s s  o f  c o u n s e l ,  and t h e  S t a t e  o b j e c t e d  whenever  t h e  

p e t i t i o n e r ' s  t e s t i m o n y  s t r a y e d  f rom t h a t  n a r r o w  i s s u e .  - S e e ,  

e . g . ,  T r a n s c r i p t  o f  H e a r i n g ,  a t  347. When t h e  Responden t  

e m p h a s i z e s  p e t i t i o n e r ' s  t e s t i m o n y  t h a t  he  went  t o  p i c k  up E l l i s  

i n  h i s  c a r  ( see  Response  a t  7  n . 2 ) ,  a r g u i n g  t h a t  t h i s  r e f u t e s  t h e  - 
e v i d e n c e  o f  d o m i n a t i o n ,  t h e  R e s p o n d e n t  r e p l i c a t e s  t h e  e r r o r  made 

by  t h e  t r i a l  c o u r t  i n  r e s t r i c t i n g  e v i d e n c e  o f  d u r e s s  and 



dominat ion t o  e v e n t s  which happened on t h e  day of t h e  criine. 

P l a i n l y ,  a  long-term r e l a t i o n s h i p  of d u r e s s  and domination would 

i n f l u e n c e  p e t i t i o n e r  t o  acqu iesce  i n  whatever E l l i s  t o l d  him t o  

do,  even i f  t h a t  inc luded a  d i r e c t i v e  t o  pick E l l i s  up a t  a  

c e r t a i n  t ime and p l a c e .  I t  was p r e c i s e l y  such a  dominating 

r e l a t i o n s h i p  and E l l i s '  v i o l e n t  p e r s o n a l i t y  t h a t  p e t i t i o n e r  

a t t empted  t o  show a t  t h e  s en t enc ing  h e a r i n g ,  bu t  t h e  judge 

excluded t h e  ev idence  pursuan t  t o  h i s  narrow view of s t a t u t o r y  

m i t i g a t i n g  c i r cums t ances .  

D. Con t ra ry  t o  t h e  Respondent ' s  argument,  t h e  o t h e r  
p r o f f e r e d  ev idence  of c h a r a c t e r  was r e l e v a n t  

The Respondent a s s e r t s  t h a t  t h e  p r o f f e r e d  m i t i g a t i n g  

ev idence  of  p e t i t i o n e r ' s  m a r i t a l  p l a n s  was i r r e l e v a n t  t o  t h e  

c a p i t a l  s en t enc ing  de t e rmina t i on .  - See Response a t  9.  But t h e  

m a r i t a l  p l a n s  showed p e t i t i o n e r ' s  a b i l i t y  t o  form a  long-term 

r e l a t i o n s h i p ,  h i s  s t a b i l i t y ,  and h i s  r e l i a b i l i t y .  In  t h e s e  

r e s p e c t s ,  i t  was c h a r a c t e r  evidence  r e l e v a n t  t o  s e n t e n c i n g ,  j u s t  

a s  i n fo rma t ion  about  a  d e f e n d a n t ' s  f ami ly  c i rcumstances  has  

always been deemed r e l e v a n t  t o  t h e  s en t enc ing  de t e rmina t i on .  

See ,  e .g . ,  Wil l iams v.  New York, s u p r a ,  337 U.S. a t  249-50 &. n. 

14-15. Indeed,  t h e  F l o r i d a  s t a t u t e  governing t h e  p r e p a r a t i o n  o f  

p re - sen tenc ing  i n v e s t i g a t i o n s  r e q u i r e s  t h a t  p r e sen t ence  r e p o r t s  

c o n t a i n  a  d i s c u s s i o n  of " [ t ]  he s o c i a l  h i s t o r y  of t h e  o f f e n d e r ,  

i n c l u d i n g  h i s  f ami ly  r e l a t i o n s h i p s ,  m a r i t a l  s t a t u s ,  i n t e r e s t s ,  

and r e l a t e d  a c t i v i t i e s . ' '  F la .  S t a t .  Ann. § 921.231(1)  ( d )  ( 1985 ) .  

The Respondent a l s o  c h a l l e n g e s  t h e  r e l evancy  of t h e  

p r o f f e r e d  m i t i g a t i n g  ev idence  of p e t i t i o n e r ' s  f e e l i n g s  about  h i s  

p r i o r  pe r i od  of i n c a r c e r a t i o n .  - See Response a t  9. A s  t r i a l  

counse l  exp la ined  t o  t h e  judge,  t h i s  evidence  was des igned t o  

demons t ra te  p e t i t i o n e r ' s  " a t t emp t  t o  r e h a b i l i t a t e  h imsel f  s i n c e  

he was r e l e a s e d  from j a i l . "  T. X I V ,  a t  22. In Skipper  v.  South 

C a r o l i n a ,  106 S.Ct. 1669 ( 1 9 8 6 ) ,  t h e  Cour t  made c l e a r  t h a t  a  

c a p i t a l  d e f e n d a n t ' s  r e a c t i o n s  t o  p r i o r  punishment a r e  h i g h l y  



r e l e v a n t  t o  t h e  l i f e - o r - d e a t h  d e c i s i o n .  Ev idence  t h a t  p e t i t i o n e r  

r e sponded  t o  t h e  p r i o r  p e r i o d  of  i n c a r c e r a t i o n  by a t t e m p t i n g  t o  

r e h a b i l i t a t e  h i m s e l f  is  " p a s t  c o n d u c t  . . . i n d i c a t i v e  . . . t h a t  

t h e  d e f e n d a n t  would n o t  p o s e  a  dange r  i f  s p a r e d  ( b u t  i n c a r c e r -  

a t e d )  [and  t h u s ]  must be c o n s i d e r e d  p o t e n t i a l l y  m i t i g a t i n g  .I1 - I d .  

E .  C o n t r a r y  t o  R e s p o n d e n t ' s  a rgumen t ,  t h e  u n c o n s t i t u t i o n a l -  
i t y  o f  t h e  j u d g e ' s  r e p e a t e d  e x c l u s i o n  o f  n o n - s t a t u t o r y  
m i t i g a t i n g  e v i d e n c e  is n o t  c u r e d  by t h e  f a c t  t h a t  t h e  
j udge  d i d  a l l o w  some i n c o n s e q u e n t i a l  n o n - s t a t u t o r y  
m i t i g a t i n g  e v i d e n c e  t o  be p r e s e n t e d  

The Respondent  a r g u e s  t h a t  t h e  t r i a l  j udge  a d m i t t e d  some 

n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  r e g a r d i n g  p e t i t i o n e r ' s  

r e p u t a t i o n  f o r  v e r a c i t y  and non-v io l ence .  Response a t  6 .  A t  t h e  

t i m e  o f  t h e  s e n t e n c i n g  h e a r i n g ,  which took  p l a c e  i n  1974 ,  t h e  

j udge  had l i t t l e  g u i d a n c e  t o  a d m i n i s t e r i n g  a  new d e a t h  s e n t e n c i n g  

s t a t u t e ,  and he  e s s e n t i a l l y  c r e a t e d  h i s  own r u l e s  f o r  t h e  t y p e s  

of m i t i g a t i n g  e v i d e n c e  he would and would n o t  a l l o w .  Whi le  

e s t a b l i s h i n g  a  g e n e r a l  r u l e  t h a t  n o n - s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  would be exc luded  ( s e e ,  e . g . ,  T. X I V ,  a t  2 3 ) ,  he made a  

v e r y  nar row e x c e p t i o n  f o r  t h e  t r a d i t i o n a l  c a t e g o r y  of  t e s t i m o n y  

a t t e s t i n g  t o  good community r e p u t a t i o n  f o r  t h e  c l a s s i c  v i r t u e s .  

See  T. X I V ,  a t  27. T h i s  s u b j e c t  was d i s c u s s e d  i n  f o o t n o t e  2  of  

t h e  P e t i t i o n  a t  p a g e s  9-10, which d e m o n s t r a t e s  t h a t  t h e  a d m i s s i o n  

o f  such  a  r e s t r i c t e d  form of n o n - s t a t u t o r y  m i t i g a t i o n  c a n n o t  

j u s t i f y  t h e  c o n s t i t u t i o n a l  v i o l a t i o n s  commit ted by e x c l u d i n g  

o t h e r  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  encompassed w i t h i n  t h e  

r u l e s  of  L o c k e t t  v .  Ohio ,  s u p r a ,  and Hi t chcock  v .  Dugger,  s u p r a .  

Moreover ,  t h e  p e t i t i o n e r ' s  p r e s e n t a t i o n  o f  even  t h i s  nar row 

c a t e g o r y  o f  n o n - s t a t u t o r y  m i t i g a t i o n  was r e n d e r e d  f r u i t l e s s  by 

t h e  j u d g e ' s  l i m i t i n g  i n s t r u c t i o n  t o  t h e  j u r y  and h i s  r e f u s a l  t o  

c o n s i d e r  any n o n - s t a t u t o r y  m i t i g a t i n g  f a c t o r s  i n  h i s  own 

s e n t e n c i n g  d e t e r m i n a t i o n .  See R i l e y  v .  S t a t e ,  s u p r a ,  s l i p  

o p i n i o n  a t  7  ( e x p l a i n i n g  t h a t  H i t chcock  r e j e c t s  t h e  " 'mere  

p r e s e n t a t i o n '  s t a n d a r d " ) .  



F. C o n t r a r y  t o  t h e  R e s p o n d e n t ' s  a r g u m e n t ,  t h e  g e n e r a l  
c a s e l a w  on  a c c o r d i n g  d e f e r e n c e  t o  t h e  t r i a l  c o u r t ' s  
e v i d e n t i a r y  r u l i n g s  h a s  no a p p l i c a t i o n  t o  t h e  p r e s e n t  
c a s e  

The Responden t  c i t e s  g e n e r a l  c a s e l a w  c a l l i n g  f o r  d e f e r e n c e  

t o  t h e  t r i a l  c o u r t ' s  e v i d e n t i a r y  r u l i n g s .  See Response  a t  1 0 ;  

see a l s o  - i d .  a t  6 .  But  a  t r i a l  j u d g e ' s  r u l i n g  is owed no 

d e f e r e n c e  when t h e  j u d g e  a p p l i e d  t h e  wrong l e g a l  s t a n d a r d .  See, 

e . g . ,  W a l t e r  v .  W a l t e r ,  464 So.2d 538 ,  539 ( F l a .  1 9 8 5 ) ;  Howard 

v .  Howard, 467 So.2d 768 ,  771  (1st D i s t .  1 9 8 5 ) .  T h a t  is 

p r e c i s e l y  wha t  happened  h e r e .  The j u d g e ' s  r u l i n g s  we re  b a s e d  

upon a  r e s t r i c t i v e  v i ew  o f  m i t i g a t i n g  c i r c u m s t a n c e s  t h a t  was n o t  

o n l y  i n c o r r e c t  b u t  u n c o n s t i t u t i o n a l .  And a l t h o u g h  Responden t  

would h a v e  t h i s  C o u r t  i g n o r e  " t h e  r e a s o n s  why t h e  t r i a l  c o u r t  

s u p p r e s s e d  t h e  p r o f f e r e d  e v i d e n c e " ,  see Response  a t  6 ,  i t  is t h e  - 
j u d g e ' s  r e a s o n i n g  which  d e m o n s t r a t e s  t h a t  he  e x c l u d e d  t h e  

e v i d e n c e  on  t h e  b a s i s  o f  a n  u n c o n s t i t u t i o n a l l y  n a r r o w  c o n c e p t  o f  

m i t i g a t i n g  c i r c u m s t a n c e s  and f u r t h e r  d e m o n s t r a t e s  t h a t  t h i s  

n a r r o w  c o n c e p t  l e d  him t o  e x c l u d e  a l l  n o n - s t a t u t o r y  m i t i g a t i n g  

e v i d e n c e  f rom h i s  own s e n t e n c i n g  c o n s i d e r a t i o n .  S e e ,  e . g . ,  

Ha rva rd  v .  S t a t e ,  486 So.2d 537 ,  539 ( F l a .  1 9 8 6 ) ,  c e r t .  d e n i e d ,  

1 0 7  S.Ct .  215 ( 1 9 8 6 )  ( " a n  a p p e l l a n t  s e e k i n g  p o s t - c o n v i c t i o n  

r e l i e f  is  e n t i t l e d  t o  a  new s e n t e n c i n g  h e a r i n g  when it  is 

a p p a r e n t  f rom t h e  r e c o r d  t h a t  t h e  s e n t e n c i n g  j u d g e  b e l i e v e d  t h a t  

c o n s i d e r a t i o n  was l i m i t e d  t o  t h e  m i t i g a t i n g  c i r c u m s t a n c e s  se t  o u t  

i n  t h e  c a p i t a l  s e n t e n c i n g  s t a t u t e " ) .  

11. C o n t r a r y  t o  R e s p o n d e n t ' s  P r o c e d u r a l  D e f a u l t  C l a i m ,  t h e  
P e t i t i o n e r  is E n t i t l e d  t o  R e l i e f  Under t h i s  C o u r t ' s  S t a n d a r d s  
f o r  P o s t - c o n v i c t i o n  R e l i e f  

The p r o c e d u r a l  d e f a u l t  c l a i m  i n  P a r t  I1 o f  t h e  Response  is 

a n  enigma.  I t  p u r p o r t s  t o  be  b a s e d  e x c l u s i v e l y  on  f e d e r a l  h a b e a s  

c o r p u s  d o c t r i n e s ,  b u t  t h e  Responden t  mus t  be  awa re  t h a t  he  made 

t h i s  v e r y  a rgumen t  on t h e  same g r o u n d s  i n  p e t i t i o n e r ' s  f e d e r a l  

h a b e a s  c o r p u s  p r o c e e d i n g  and l o s t  it t h r e e  t i m e s :  i n  Cooper  v .  

W a i n w r i g h t ,  807 F.2d 8 8 1  ( 1 1 t h  C i r .  1 9 8 6 ) ,  r e h e a r i n g  -- e n  banc  



d e n i e d ,  Cooper  v .  W a i n w r i g h t ,  8 1 1  F.2d 6 1 2  ( 1 1 t h  C i r .  1 9 8 7 ) ,  

c e r t i o r a r i  d e n i e d ,  Dugger v .  C o o p e r ,  1 0 7  S . C t .  2183 ( 1 9 8 7 ) .  

I n  a n y  e v e n t ,  t h e  R e s p o n d e n t ' s  e l a b o r a t e  a n a l y s i s  o f  t h e  

f e d e r a l  h a b e a s  c o r p u s  d o c t r i n e  o f  p r o c e d u r a l  d e f a u l t  is e n t i r e l y  

o f f  t h e  m a r k ,  b e c a u s e  t h i s  C o u r t  h a s  e s t a b l i s h e d  i t s  own 

d o c t r i n e s  f o r  d e t e r m i n i n g  w h e t h e r  a  c l a i m  c a n  b e  r a i s e d  i n  

F l o r i d a  p o s t - c o n v i c t i o n  p r o c e e d i n g s .  Even a s s u m i n g  a r g u e n d o  t h a t  

t h e  p e t i t i o n e r  had f a i l e d  t o  r a i s e  a  H i t c h c o c k  c l a i m  on  d i r e c t  

a p p e a l ,  i t  c o u l d  s t i l l  b e  r a i s e d  i n  p o s t - c o n v i c t i o n  p r o c e e d i n g s  

i f  " t h e r e  h a s  b e e n  a  c h a n g e  i n  t h e  l a w . "  W i t t  v .  S t a t e ,  465 

So .2d  5 1 0 ,  512 ( 1 9 8 5 ) ;  see,  e . g . ,  S t a t e  v .  W h i t e ,  470 So.2d 

1 3 7 7 ,  1378-79 ( F l a .  1 9 8 5 ) .  A s  t h i s  C o u r t  d e m o n s t r a t e d  i n  Downs 

v .  D u g g e r ,  No. 7 1 , 1 0 0  ( F l a .  S e p t e m b e r  9 ,  1 9 8 7 ) ,  ~ h o m p s o n  v .  

D u g g e r ,  Nos. 7 0 , 7 3 9  & 7 0 , 7 8 1  ( F l a .  S e p t e m b e r  9 ,  1 9 8 7 ) ,  and  ~ i l e y  

v .  W a i n w r i g h t ,  No. 6 9 , 5 6 3  ( F l a .  S e p t e m b e r  3 ,  1 9 8 7 ) ,  H i t c h c o c k  

e f f e c t e d  a  " s u b s t a n t i a l  c h a n g e  i n  t h e  l aw"  (Downs,  s u p r a ,  s l i p  

o p i n i o n  a t  2 )  t h a t  p e r m i t s  t h e  r a i s i n g  o f  H i t c h c o c k  c l a i m s  n o t  

p r e v i o u s l y  p r e s e n t e d .  I n d e e d ,  i n  t h e  Thompson c a s e ,  t h e  S t a t e  

a r g u e d  i n  t h e  f e d e r a l  c o u r t s ,  j u s t  a s  i n  t h e  p r e s e n t  c a s e ,  t h a t  

Thompson had p r o c e d u r a l l y  d e f a u l t e d  b e c a u s e  " t h e  i s s u e  was n o t  

p r e s e n t e d  o n  Thompson ' s  d i r e c t  a p p e a l . "  Thompson v .  W a i n w r i g h t ,  

787  F.2d 1 4 4 7 ,  1 4 5 6  ( 1 1 t h  C i r .  1 9 8 0 ) .  The E l e v e n t h  C i r c u i t  d i d  

n o t  r e a c h  t h e  p r o c e d u r a l  d e f a u l t  i s s u e  b e c a u s e  it  f o u n d  t h e  

n o n s t a t u t o r y  m i t i g a t i n g  e v i d e n c e  i n  Thompson t o o  i n s i g n i f i c a n t  t o  

w a r r a n t  r e l i e f .  S e e  i d .  a t  1456-57.  Y e t ,  n o t w i t h s t a n d i n g  -- 
Thompson ' s  f a i l u r e  t o  r a i s e  t h e  H i t c h c o c k  c l a i m  o n  d i r e c t  a p p e a l ,  

t h i s  C o u r t  p e r m i t t e d  him t o  p r e s e n t  it i n  Thompson v .  D u g g e r ,  

s u p r a ,  and  r e v e r s e d  and  remanded f o r  a  new s e n t e n c i n g  h e a r i n g .  

T h u s ,  e v e n  a s s u m i n g  a r g u e n d o  t h a t  t h e  p r e s e n t  p e t i t i o n e r  had n o t  

a d e q u a t e l y  p r e s e r v e d  h i s  H i t c h c o c k  c o n t e n t i o n s  p r i o r  t o  

H i t c h c o c k ,  t h e  " s u b s t a n t i a l  c h a n g e  i n  t h e  l aw"  e f f e c t e d  by t h e  

H i t c h c o c k  d e c i s i o n  (Downs,  s u p r a ,  s l i p  o p i n i o n  a t  2 )  would  a l l o w  

him t o  p r e s e n t  t h e  i s s u e  i n  t h i s  c o l l a t e r a l  p r o c e e d i n g .  



CONCLUS I O N  

The t r a n s c r i p t  o f  p e t i t i o n e r ' s  s e n t e n c i n g  p r o c e e d i n g  shows 

r e p e a t e d  a t t e m p t s  by  d e f e n s e  c o u n s e l  t o  i n t r o d u c e  n o n - s t a t u t o r y  

m i t i g a t i n g  e v i d e n c e  a n d  r e p e a t e d  r u l i n g s  by  t h e  t r i a l  j u d g e  

e x c l u d i n g  it  upon t h e  c o n s t i t u t i o n a l l y  e r r o n e o u s  t h e o r y  t h a t  

m i t i g a t i n g  c i r c u m s t a n c e s  m u s t  b e  r e s t r i c t e d  t o  t h e  s t a t u t o r y  

r o s t e r .  T h e s e  r u l i n g s  -- t o g e t h e r  w i t h  a  j u r y  c h a r g e  s o  s i m i l a r  

t o  t h e  o n e  condemned i n  H i t c h c o c k  t h a t  n o t  e v e n  t h e  R e s p o n d e n t  

h a s  a t t e m p t e d  t o  d i s t i n g u i s h  t h e  two  -- a l l o w e d  t h e  p r o s e c u t o r  t o  

a d d r e s s  t h i s  c a s e  a s  o n e  w h i c h  i n d i s p u t a b l y  p r e s e n t e d  no 

m i t i g a t i n g  c i r c u m s t a n c e s  w h a t s o e v e r :  h e  a r g u e d  t o  t h e  j u r y  t h a t  

i t  s h o u l d  r e t u r n  a r e c o m m e n d a t i o n  o f  d e a t h  b e c a u s e  " n o t  a  s i n g l e  

m i t i g a t i n g  f a c t o r  h a s  b e e n  d i s c u s s e d  t o d a y  o r  a n y  o t h e r  d a y  

t h r o u g h o u t  t h e  t r i a l . "  T. X I V ,  a t  114-15;  see a l s o  i d .  a t  1 1 8 .  - 
The  s e n t e n c i n g  j u d g e  t o o k  t h e  same v i e w ,  s t a t i n g  t h a t  h e  was  

i m p o s i n g  a  d e a t h  s e n t e n c e  b e c a u s e  " n o  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  a r e  p r e s e n t e d  by t h e  e v i d e n c e  t o  b e  w e i g h e d  a g a i n s t  

t h e  a g g r a v a t i n g  c i r c u m s t a n c e s , "  R. 1 9 0  ( e m p h a s i s  a d d e d ) .  

The e x c l u s i o n  o f  t h e  n o n - s t a t u t o r y  m i t i g a t i n g  e v i d e n c e ,  t h e  

l i m i t i n g  i n s t r u c t i o n  t o  t h e  j u r y ,  a n d  t h e  j u d g e ' s  r e f u s a l  t o  

c o n s i d e r  n o n - s t a t u t o r y  m i t i g a t i n g  c i r c u m s t a n c e s  combined  t o  

d e p r i v e  p e t i t i o n e r  o f  h i s  E i g h t h  Amendment r i g h t s ,  a n d  compe l  

r e v e r s a l  u n d e r  t h i s  C o u r t ' s  r u l i n g s  i n  Downs v .  D u g g e r ,  s u p r a ,  

Thompson v .  D u g g e r ,  s u p r a ,  a n d  R i l e y  v .  W a i n w r i g h t ,  s u p r a .  
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