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ISSUES PRESENTED 

POINT I - 
THE JUDICIAL REFEREE PROPERLY RECOMMENDED 
TERMINATION OF THIS FIVE YEAR OLD GRIEVANCE 
PROCEEDING AFTER THE FLORIDA BAR LOST THE CRUCIAL 
EVIDENCE UPON WHICH THE BAR COMPLAINT WAS BASED 
AND AFTER BAR COUNSEL STIPULATED THAT THE LOST 
EVIDENCE WAS "NECESSARY FOR THE PROSECUTION OF 
THIS CAUSE," 

POINT I1 - 
THE BAR CANNOT COMPLAIN ABOUT THE PROCEDURE 
EMPLOYED BY THE JUDICIAL REFEREE AT THE HEARING 
BELOW WHERE TEE BAR FAILED TO OBJECT TO THE 
PROCEDURE AND FULLY PARTICIPATED IN IT AND AVAILED 
ITSELF OF A FULL OPPORTUNITY TO PRESENT IN THE 
FORM OF A PROFFER ALL PERTINENT FACTUAL MATERIAL 
WHICH THE BAR CONSIDERED RELEVANT. 

STATEMENT OF THE CASE --- 
T h i s  i s  t h e  Answer B r i e f  of t h e  R e s p o n d e n t ,  MARK 

KAUFMAN ( h e r e i n a f t e r  KAUFMAN) t o  t h e  b r i e f  f i l e d  by THE 

FLORIDA BAR ( h e r e i n a f t e r  t h e  BAR) i n  suppor t  of i t s  P e t i t i o n  

f o r  R e v i e w .  T h i s  r e v i e w  i s  p r o c e e d i n g  o n  t h e  r e c o r d  w h i c h  

c o n s i s t s  o f  t h o s e  ma te r i a l s  c o n s i d e r e d  by and p r e s e n t e d  t o  

t h e  J u d i c i a l  Referee i n  r e a c h i n g  h i s  c o n c l u s i o n  t h a t  KAUFMAN 

v i o l a t e d  n o n e  of t h e  d i s c i p l i n a r y  a n d  i n t e g r a t i o n  r u l e s  

r e f e r r e d  t o  i n  t h e  BAR'S c o m p l a i n t .  F o r  r e f e r e n c e  by t h e  

C o u r t ,  r e l e v a n t  p o r t i o n s  of t h e  r e c o r d  b e f o r e  t h e  J u d i c i a l  

Referee  a c c o m p a n y  t h i s  B r i e f  a s  a n  A p p e n d i x .  R e f e r e n c e  

t h e r e t o  w i l l  be  d e s i g n a t e d  by t h e  symbol  "A". 
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STATEMENT OF THE FACTS -- 

The facts before the Judical Referee will be summarized 

below. The single most significant and overriding factual 

point presented to the Judicial Referee was that on February 

2 4 ,  1988 a stipulation was filed with this Court (entered 

into by counsel for KAUFMAN and the BAR) that the 

photographs upon which this entire case turns had been lost 

and that the "...aforementioned photographs were necessary 

for the prosecution of this cause." (A 2) This stipulation 

was entered into at a point in time when the original 

hearing before the referee was being continued for the 

stated purpose of continuing to attempt to ascertain the 

location of the photographs. Later, and immediately before 

the hearing before the Judicial Referee, by letter to Bar 

counsel it was further confirmed that the photographs had 

not been located, and that at the conclusion of the 

Grievance hearing the photographs remained in the possession 

of the BAR and could not be found (A 8). 

There is no question but that this matter went to the 

Judicial Referee with the BAR being in the position of not 

having its witnesses present at the hearing, and having lost 

the photographs which the BAR had earlier stipulated were 

crucial to the prosecution of this case. The procedure 

employed by the Judicial Referee (which in reality was 

nothing more than allowing counsel to proffer their 
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r e s p e c t i v e  p o s i t i o n s )  was n e v e r  o b j e c t e d  t o  by Bar c o u n s e l  

and  f u l l y  p a r t i c i p a t e d  i n  by him ( A  20) .  

T h e  e v e n t s  w h i c h  g a v e  r i s e  t o  t h e  B A R ' s  p r o s e c u t i o n  

o c c u r r e d  i n  May 1 9 8 4  ( A  11). I n s t i g a t e d  by  a c o m p l a i n t  t o  

t h e  BAR f i l e d  by KAUFMAN's  former l a w  p a r t n e r ,  t h e  G r i e v a n c e  

C o m m i t t e e  m e t  on  March 1 9 ,  1 9 8 6  and  found p r o b a b l e  c a u s e  t o  

p r o s e c u t e  KAUFMAN f o r  a l l e g e d  Bar v i o l a t i o n s  ( A  27; A 1 1 0 ;  A 

225).  The d i s c i p l i n a r y  a c t i o n  r ema ined  do rman t  f o r  one  and  

a h a l f  y e a r s  t h e r e a f t e r  u n t i l  t h e  BAR f i l e d  i t s  f o r m a l  

c o m p l a i n t  a g a i n s t  KAUFMAN w i t h  t h i s  C o u r t  on  September  1 5 ,  

1 9 8 7  (A 11). T h i s  C o u r t  i m m e d i a t e l y  a p p o i n t e d  J u d g e  C a r v e n  

A n g e l  a s  t h e  R e f e r e e  o n  S e p t e m b e r  2 2 ,  1 9 8 7 ,  a n d  h e  

s u b s e q u e n t l y  s c h e d u l e d  t h e  f i n a l  h e a r i n g  fo r  March 2, 1988. 

The  f i n a l  h e a r i n g  was c o n t i n u e d  t o  Sep tember  29, 1 9 8 8  b a s e d  

o n  t h e  B A R ' s  a n d  K A U F M A N ' s  c o u n s e l ' s  s i g n e d  a n d  f i l e d  

s t i p u l a t i o n  s t a t i n g  t h a t  c r u c i a l  p h o t o g r a p h i c  e v i d e n c e ,  l a s t  

i n  t h e  B A R ' s  p o s s e s s i o n  a n d  w h i c h  h a d  s i n c e  b e e n  l o s t ,  was 

" . . . n e c e s s a r y  f o r  t h e  p r o s e c u t i o n  of t h i s  cause . ' '  ( A  2 )  

( e m p h a s i s  added)  

-- -- 

A t  t h e  September 29 ,  1 9 8 8  f i n a l  h e a r i n g ,  t h e  Referee ,  

a f t e r  n o t i n g  t h a t  t h e  BAR's  w i t n e s s e s  had f a i l e d  t o  show up, 

s u g g e s t e d  t h e  p a r t i e s  a d d r e s s  KAUFMAN's T r i a l  Brief (A 20) .  

A l l  p a r t i e s  a g r e e d  t o  t h e  p r o c e d u r e  and  a f t e r  c o n d u c t i n g  a 

h e a r i n g  i n  w h i c h  t h e  BAR a n d  KAUFMAN p a r t i c i p a t e d ,  t h e  

Re fe ree  d i s m i s s e d  t h e  a l l e g a t i o n s  p r e s e n t e d  by  t h e  B A R ' s  
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complaint ( A  41; A 1). 

The B A R ' S  prosecution in this action was initiated by 

K A U F M A N ' s  former law partner who filed several grievances 

with the BAR pertaining to their past association ( A  27; A 

110). K A U F M A N ' s  partner filed these grievances while the 

parties were engaged in a bitter civil suit as to their 

dissolved partnership. The present complaint stems from 

allegations regarding KAUFMAN's representation of two former 

clients. The clients, Linda and Carol Horan, received 

severe facial injuries which required approximately 60 and 

25 stitches respectively, when they went through the 

windshield of their car in an automobile accident with 

another driver in October 1983 ( A  27; A 48; A 76). KAUFMAN, 

or a representative of his firm, presented the adverse 

driver's insurance company (USAA)  with documentation of the 

young women's injuries to support their claim. The 

documentation included medical bills, medical reports, oral 

reports on their condition, an opportunity to view the 

injured women, and a series of photographs, several of which 

were taken in the hospital immediately after their injuries, 

and several of which were taken sometime later ( A  17). 

In May 1984, U S A A  requested additional updated 

photographs as evidence of permanent scars. KAUFMAN, or a 

representative of his firm, complied and took Polaroid 

pictures of the Horans ( A  15; A 21; A 195). To best indicate 
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t h e  e x t e n t  of t h e  s c a r s ,  h e  h a d  t h e  H o r a n s  r e m o v e  t h e  

c o n s i d e r a b l e  amount o f  makeup t h e y  were wear ing .  However,  

w i t h o u t  t h e i r  s t r e e t  makeup,  t h e  g l a r e  f rom t h e  camera's  

f l a s h  o b l i t e r a t e d  t h e  s c a r s ,  s o  h e  a p p l i e d  a f l e s h  t i n t e d  

cosme t i c  t o  t h e  s c a r r e d  a r e a s  t o  c o u n t e r  t h e  g l a r e  ( A  2 1 ) .  

I n  J u n e  1 9 8 4 ,  a f t e r  c o m p l e t e l y  r e v i e w i n g  t h e  e n t i r e  f i l e ,  

medical r epor t s ,  e a r l i e r  p h o t o s ,  and u p d a t e d  May 1984  p h o t o s  

of b o t h  t h e  Horans ,  USAA r e s p o n d e d  and  u l t i m a t e l y  s e t t l e d  ( A  

1 7 ) .  

The G r i e v a n c e  C o m m i t t e e  m e t  i n  G a i n e s v i l l e ,  F l o r i d a  on 

March 1 9 ,  1 9 8 6  (A 95) .  Af t e r  n o t i n g  s e v e r a l  i r r e g u l a r i t i e s  

i n  t h e  p r o c e e d i n g s ,  s u c h  a s  members  w i t h  c o n f l i c t s  w i t h  

KAUFMAN r e f u s i n g  t o  r e c u s e  t h e m s e l v e s  f r o m  p a r t i c i p a t i o n ,  

t h e  BAR p r o c e e d e d  w i t h  t h e  h e a r i n g  ( A  1 0 4 ;  A 1 0 9 ) .  A t  t h e  

G r i e v a n c e  h e a r i n g ,  t h e  BAR c a l l e d  t h e  B A R ' s  i n v e s t i g a t o r ,  

C l a u d e  Meadow, a s  a w i t n e s s  ( A  1 1 6 ) .  Meadow p r e s e n t e d  t h e  

B A R ' s  s u b p o e n a e d  e v i d e n c e  f r o m  U S A A .  T h i s  e v i d e n c e  

c o n s i s t e d  of t h e  p h o t o g r a p h s  t a k e n  of t h e  H o r a n s  a t  t h e  

h o s p i t a l  a n d  t h e  p o l a r o i d  p h o t o g r a p h s  t a k e n  i n  May 1 9 8 4 .  

The BAR e n t e r e d  t h e s e  p h o t o g r a p h s  i n t o  e v i d e n c e  as  Composite 

E x h i b i t  3 a n d  t h e y  were r e t a i n e d  by  t h e  C o m m i t t e e ,  a n d  

became  p a r t  of t h e  r e c o r d  ( A  1 1 7 ;  A 1 1 8 ) .  Meadow a l s o  

i n t r o d u c e d  e n l a r g e d  r e p r e s e n t a t i o n s  of t h e  p o l a r o i d s  which  

t h e  C o m m i t t e e  r e v i e w e d  a n d  r e t a i n e d ,  b u t  w h i c h  were n o t  

e n t e r e d  a s  a n  e x h i b i t  b e c a u s e  t h e y  were n o t  made from t h e  
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same n e g a t i v e s  a s  t h e  p o l a r o i d s  ( f o r  w h i c h  t h e r e  were no  

n e g a t i v e s  a t  a l l )  a n d  b e c a u s e  t h e  o n l y  p r o b a t i v e  e v i d e n c e  

was t h e  p o l a r o i d s  (A  1 1 8  - A 120 ;  A 1 2 5 ) .  

N o  USAA r e p r e s e n t a t i v e  was c a l l e d  or  q u e s t i o n e d  a t  t h e  

h e a r i n g  a n d  t h e  C o m m i t t e e  made no  i n q u i r y  a s  t o  U S A A ' s  

r e l i a n c e  o n  t h e  p h o t o g r a p h s  o r  o n  w h a t  b a s i s  USAA s e t t l e d  

w i t h  L inda  and C a r o l  Horan. KAUFMAN t e s t i f i e d  t h a t  t h e  o n l y  

r e a s o n  any  makeup was a p p l i e d  was t o  n e g a t e  t h e  o b l i t e r a t i o n  

of t h e  s ca r s  t h a t  is  a r e s u l t  of a P o l a r o i d  f l a s h  ( A  1 9 6 ) .  

A f t e r  t h e  Committee found  p r o b a b l e  c a u s e ,  t h e  case l a y  

d o r m a n t  f o r  a y e a r  a n d  o n e  h a l f  a n d  w a s  n o t  r e v i v e d  u n t i l  

September  1 5 ,  1 9 8 7  when t h e  BAR f i l e d  i t s  f o r m a l  c o m p l a i n t  

w i t h  t h i s  C o u r t  (A 11). Dur ing  t h e  c o u r s e  of  t h e  n e a r l y  two 

y e a r s  be tween  t h e  March 1 9 ,  1 9 8 6  G r i e v a n c e  C o m m i t t e e  h e a r i n g  

and  t h e  i n i t i a l l y  s c h e d u l e d  March 2, 1 9 8 8  referee h e a r i n g ,  

t h e  c r u c i a l  p h o t o g r a p h i c  e v i d e n c e ,  e n t e r e d  by  t h e  BAR a s  

Composite E x h i b i t  3 a t  t h e  G r i e v a n c e  Committee h e a r i n g  and 

l a s t  i n  t h e  B A R ' s  p o s s e s s i o n l  was l o s t .  B e c a u s e  t h e  

p h o t o g r a p h s  were m i s s i n g ,  p r o c e e d i n g  t o  t h e  h e a r i n g  would  be  

f r u i t l e s s .  The  BAR r e c o g n i z e d  t h i s  a n d  s t i p u l a t e d  t o  a 

c o n t i n u a n c e .  The  B A R ' s  a n d  K A U F M A N ' s  c o u n s e l  s i g n e d  a n d  

d u l y  f i l e d  t h e  s t i p u l a t i o n  o n  F e b r u a r y  24 ,  1 9 8 8 ,  w h i c h  

s t a t e s  t h a t  " (  t ) h e  a f o r e m e n t i o n e d  p h o t o g r a p h s  are  n e c e s s a r y  

-- f o r  t h e  p r o s e c u t i o n  -- of  t h i s  c a u s e . "  ( A  2 )  B a s e d  o n  t h e  

j o i n t  s t i p u l a t i o n ,  t h e  Referee r e s c h e d u l e d  t h e  f i n a l  h e a r i n g  
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f o r  Sep tember  29, 1988. 

P r i o r  t o  t h e  September  29, 1 9 8 8  h e a r i n g ,  t h e  BAR a g r e e d  

t o  KAUFMAN's m o t i o n  t o  s e v e r  t h e  H o r a n  c o m p l a i n t  from t w o  

o t h e r  d i s t i n c t  c o m p l a i n t s  t h a t  t h e  BAR was p r o s e c u t i n g  

c o n c u r r e n t  w i t h  t h e  p r e s e n t  a c t i o n ,  b o t h  of w h i c h  h a d  b e e n  

f i l e d  on F e b r u a r y  1 8 ,  1986,  s e v e r a l  y e a r s  a f t e r  t h e  i n i t i a l  

g r i e v a n c e s  h a d  b e e n  r e g i s t e r e d  w i t h  t h e  BAR i n  e a c h ,  a n d  

b o t h  of w h i c h  h a v e  s i n c e  b e e n  d i s m i s s e d  - o n e  by  t h e  BAR 

v o l u n t a r i l y  and  t h e  o t h e r  by t h e  R e f e r e e  ( A  9) .  

I n  o r d e r  t o  c o n f i r m  t h e  s t a t u s  o f  t h e  e v i d e n c e ,  

KAUFMAN's c o u n s e l  wro te  a l e t t e r  t o  t h e  B A R ' s  c o u n s e l  a n d  

a s k e d  t h e  BAR t o  r e s p o n d  i f  h e  was w r o n g  t h a t  p h o t o s  l a s t  i n  

t h e  B A R ' s  p o s s e s s i o n  were l o s t  ( A  8 ) .  T h e  BAR d i d  n o t  

r e s p o n d  or d i s a g r e e  w i t h  KAUFMAN's a s s e r t i o n  t h a t  t h e r e  had 

b e e n  no  c h a n g e  i n  t h e  s t a t u s  o f  t h e  e v i d e n c e  s i n c e  t h e  

p a r t i e s  s i g n e d  t h e  F e b r u a r y  1 9 8 8  s t i p u l a t i o n .  T h e  

p h o t o q r a p h i c  e v i d e n c e  t h a t  was n e c e s s a r y  i n  F e b r u a r y  w a s  

s t i l l  n e c e s s a r y  to prosecute t h e  case i n  Sep tember  - and  -- s t i l l  

l o s t .  

--- 

- -- -- 

-- --- 

P r i o r  t o  t h e  September  29, 1 9 8 8  f i n a l  h e a r i n g ,  KAUFMAN 

f i l e d  a T r i a l  B r i e f  w i t h  t h e  c o u r t  t h a t  d i s c u s s e d  t h e  s t a t u s  

of t h e  e v i d e n c e ,  t h e  extreme d e l a y  i n  t h e  BAR's  p r o s e c u t i o n ,  

a n d  t h e  s t i p u l a t e d  f a c t  t h a t  t h e  BAR c o u l d  n o t  p r o d u c e  t h e  

o n l y  e v i d e n c e  which was n e c e s s a r y  t o  t h e  p r o s e c u t i o n  of  i t s  

cause  ( A  3 ) .  KAUFMAN h a n d  d e l i v e r e d  a c o p y  o f  t h i s  b r i e f  t o  
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t h e  BAR p r i o r  t o  t h e  h e a r i n g  a s  w e l l .  P r i o r  t o  t h e  h e a r i n g ,  

BAR c o u n s e l  in formed KAUFMAN t h a t  h e  i n t e n d e d  t o  c a l l  L inda  

a n d  C a r o l  H o r a n  t o  t e s t i f y .  A f t e r  w a i t i n g  some t i m e ,  t h e  

BAR'S w i t n e s s e s  had s t i l l  f a i l e d  t o  a r r i v e  f o r  t h e  h e a r i n g  

when t h e  Referee was r e a d y  t o  p r o c e e d  (A 20 ) .  

S i n c e  t h e  w i t n e s s e s  had n o t  a r r i v e d ,  t h e  c o u r t  proposed 

t h a t  K A U F M A N ' s  T r i a l  B r i e f ,  w h i c h  i n c l u d e d  h i s  m o t i o n  t o  

d i s m i s s ,  b e  a d d r e s s e d  ( A  2 0 ) .  D i s c u s s i o n  o n  t h e  m o t i o n  

p r o c e e d e d  w i t h o u t  o b j e c t i o n  f rom BAR c o u n s e l .  The  f i n a l  

h e a r i n g  b e g a n  a s  a d i s c u s s i o n  of  t h e  b r i e f  a n d  m o t i o n s  a n d  

b r a n c h e d  o u t  t o  e n c o m p a s s  a f u l l  d i s c u s s i o n  of t h e  f a c t s ,  

case ,  a n d  r e c o r d ,  w h i c h  i n c l u d e d  t h e  s i g n e d  a n d  f i l e d  

s t i p u l a t i o n ,  G r i e v a n c e  C o m m i t t e e  h e a r i n g  t r a n s c r i p t ,  a n d  

s u b s e q u e n t  d e p o s i t i o n  t e s t i m o n y  of t h e  H o r a n s .  The  BAR, 

K A U F M A N ' s  c o u n s e l  a n d  t h e  R e f e r e e  a l l  f u l l y  a n d  a c t i v e l y  

p a r t i c i p a t e d  i n  t h e  e n t i r e  p r o c e e d i n g s  (A 20 - A 4 1 ) .  

A f t e r  some d i s c u s s i o n  between KAUFMAN's c o u n s e l  and t h e  

Re fe ree ,  t h e  Re fe ree  a s k e d  f o r  a r e s p o n s e  from t h e  BAR ( A  

2 8 ) .  The  BAR c o u n s e l  s p e c i f i c a l l y  o u t l i n e d  t h e  e v i d e n c e  t h e  

BAR e x p e c t e d  t o  p r e s e n t  i f  i t s  w i t n e s s e s  a p p e a r e d .  The  BAR 

n e v e r  a s k e d  f o r  a c o n t i n u a n c e  or a n  o p p o r t u n i t y  t o  c a l l  i ts  

w i t n e s s e s  and c o u l d  n o t  i n  f a c t  h a v e  c a l l e d  L inda  and Carol 

H o r a n  b e c a u s e  t h e y  were n o t  p r e s e n t  e i t h e r  a t  t h e  s t a r t  or 
c o n c l u s i o n  of t h e  h e a r i n g .  

-- 

-- 
I n  f u r t h e r  d i s c u s s i o n  w i t h  t h e  c o u r t ,  t h e  BAR a d m i t t e d  
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that USAA immediately settled with Linda for the $10,000.00 

policy limits and stated that an adjuster in fact did see 

her, disputing the allegation in its complaint and earlier 

argument that the insurance company settled based only on 

the photographs (A 32; A 34). 

KAUFMAN's counsel in presenting KAUFMAN's case, 

established, through reference to the transcript of the 

Grievance Committee hearing that: 

1. The BAR subpoenaed the photographs from USAA which 

consisted of photographs taken at the hospital and the May 

1984 polaroids. 

2. These photographs were introduced into the hearing 

and record as Composite Exhibit 3. 

3. The BAR attempted to introduce enlarged facsimilies 

of the polaroids, but withdrew them from evidence since they 

contradicted the best evidence rule. 

4. At the end of the hearing, the photographs remained 

in the BAR'S possession as a formal exhibit to the 

transcript (A 21; A 26; A 29-30). 

5. The complaint was brought by KAUFMAN's law partner 

as a tool to gain leverage in ongoing civil litigation 

between the parties (A 27-28). 

In addition, by comparing Linda and Carol Horan's 

depositions taken at the Grievance hearing and a second 

deposition taken on February 19, 1988 at which BAR counsel 
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was p r e s e n t ,  K A U F M A N ' s  c o u n s e l  d e m o n s t r a t e d  t h a t  t h e r e  

e x i s t e d  s u b s t a n t i a l  d i s c r e p a n c i e s  i n  t h e  H o r a n s '  

r e c o l l e c t i o n  of w h a t  t h e  p h o t o g r a p h s  l o o k e d  l i k e  a n d  how 

t h e y  d e p i c t e d  t h e  s c a r r i n g  ( A  23; A 24). D u r i n g  a l l  o f  t h i s  

t i m e ,  t h e  Horans  s t i l l  had n o t  a p p e a r e d  f o r  t h e  h e a r i n g .  

Dur ing  a f u r t h e r  exchange  it was e s t a b l i s h e d  t h a t  USAA 

had  n e v e r  made a n  o b j e c t i o n  t o  t h e  s e t t l e m e n t ,  a n d  n e v e r  

f i l e d  a c o m p l a i n t  a g a i n s t  KAUFMAN d e s p i t e  b e i n g  n o t i f i e d  i n  

1986 o f  t h e  g r i e v a n c e  a n d  t h e  a c t  of a p p l y i n g  m a k e u p .  The  

Horans  had no c o m p l a i n t  and had  e a c h  s e t t l e d  t h e i r  cause of 

a c t i o n s  f o r  $ 1 Q , O O O . O Q ,  a n d  were o n l y  i n v o l v e d  i n  t h e  

g r i e v a n c e  b e c a u s e  KAUFMAN's former law p a r t n e r  c a l l e d  them 

and a s k e d  i f  t h e y  would h e l p  him o u t  and t e s t i f y  ( A  26-27; A 

172). I t  was e s t a b l i s h e d  t h a t  KAUFMAN acknowledged  t h a t  h e  

u s e d  f l e s h  c o l o r e d  m a k e u p  t o  o b v i a t e  t h e  s h i n e  on  t h e  

p o l a r o i d s ,  a n d  t h a t  t h e  USAA a d j u s t e r  h a d  b e e n  f r e e  t o  see 

t h e  g i r l s  a t  a n y  t i m e  ( A  22; A 36-A 37). F i n a l l y  t h e  

R e f e r e e  was made aware of t h e  BAR'S c o n d u c t  and d e l a y  i n  t h e  

p r o s e c u t i o n  of t h i s  a c t i o n  (A 25; A 3). 

T h e  H o r a n s  n e v e r  appeared .  The  Bar made no  m o t i o n  -- f o r  a 

r e c e s s  or c o n t i n u a n c e .  The  BAR n e v e r  o b j e c t e d  t o  t h e  

p r o c e d u r e  f o l l o w e d .  

- --_- 

--- 

A t  t h e  c o n c l u s i o n  of t h e  h e a r i n g ,  a f t e r  s u b s t a n t i a l  

o r a l  a r g u m e n t  b y  b o t h  p a r t i e s ,  t h e  R e f e r e e  r u l e d  i n  

KAUFMAN's  f a v o r .  



SUMMARY - OF ARGUMENT 

I t  is  u n d i s p u t e d  t h a t  t h e  BAR m u s t  p r o v e  K A U F M A N ' s  

g u i l t  by c l ea r  and c o n v i n c i n g  e v i d e n c e .  The F l o r i d a  -- Bar v. 

Hooper, 5 0 9  So.2d 289  ( F l a .  1 9 8 7 ) ;  T h e  F l o r i d a  Bar v.  

Mus leh ,  453 So.2d 794 ( F l a .  1984) .  I t  is  e q u a l l y  u n d i s p u t e d  

t h a t  t h e  Referee's d e c i s i o n  be low comes t o  t h i s  C o u r t  w i t h  a 

p r e s u m p t i o n  of c o r r e c t n e s s .  The F l o r i d a  Bar Lipman, 497 

So.2d 1 1 6 5  ( F l a .  1 9 8 6 ) ;  T h e  F l o r i d a  Bar v. V a n n i e r ,  4 9 8  

So.2d 8 9 6  ( F l a .  1 9 8 6 ) ;  F l a .  Bar R u l e s  of D i s c i p l i n e ,  -- 3-  

7 . 6 ( ~ ) ( 5 ) .  T h e  BAR i n  t h i s  case  h a s  l o s t  t h e  e v i d e n c e  t h a t  

- -- - -  

- -- - - -  

--- - -_- - 

i t  s t i p u l a t e d  was " n e c e s s a r y "  t o  t h e  p r o s e c u t i o n .  The  BAR 

c a n n o t  p o s s i b l y  meet i t s  " c l e a r  a n d  c o n v i n c i n g "  s t a n d a r d  

w i t h o u t  e v i d e n c e  it l o s t  and a d m i t s  is  "necessa ry" .  

The "p ro f fe r "  p r o c e d u r e  u t i l i z e d  be low was c o n s e n t e d  t o  

a n d  p a r t i c i p a t e d  i n  by t h e  BAR. I n  f a c t ,  t h e  p r o c e d u r e  was 

u t i l i z e d  a s  a a c c o m m o d a t i o n  t o  t h e  BAR s i n c e  t h e  BAR'S 

w i t n e s s e s  were n o t  p r e s e n t  when t h e  h e a r i n g  began and n e v e r  

e v e n  appeared t h r o u g h o u t  t h e  h e a r i n g .  

T h e  R e f e r e e  was p e r m i t t e d  t o  m a k e  c r e d i b i l i t y  

d e t e r m i n a t i o n s  f rom t h e  p ro f fe r  and accept KAUFMAN's v e r s i o n  

t h a t  no  w r o n g d o i n g  h a d  o c c u r r e d  i n  t h a t  t h e  makeup was 

a p p l i e d  n o t  t o  e n h a n c e  t h e  scars  b u t  s i m p l y  t o  p r e v e n t  t h e i r  

o b l i t e r a t i o n  by t h e  f l a s h .  

11 



ARGUMENT 

POINT I - 
T H E  J U D I C I A L  R E F E R E E  PROPERLY RECOMMENDED 
T E R M I N A T I O N  OF THIS F I V E  YEAR OLD G R I E V A N C E  
PROCEEDING AFTER THE FLORIDA BAR LOST THE CRUCIAL 
EVIDENCE UPON WHICH THE BAR COMPLAINT WAS BASED 
AND AFTER BAR COUNSEL S T I P U L A T E D  THAT THE LOST 
EVIDENCE WAS "NECESSARY FOR THE PROSECUTION OF 
T H I S  CAUSE." 

The BAR misstates the scope of the proceedings at the 

Referee hearing and the extent of the record in this cause 

of action when it asserts that "...there were no formal 

stipulations of facts by either party (and) that the crucial 

argument centered around the existence of the photographs in 

question." (Bar Brief 7). Contrary to the BAR's assertion, 

a review of the record in this cause will undisputedly show 

that the parties entered into a stipulation as to the 

availability and necessity of crucial photographic evidence 

(A 2). The BAR is prosecuting KAUFMAN in a disciplinary 

action because it asserts that photographs he took of Linda 

and Carol Horan and presented to USAA misrepresented the 

extent of their scarring. Nothing could be more crucial to 

the BAR's cause of action than the best and only evidence on 

which its case is based. 

Both parties acknowledged this on February 24,  1988 by 

signing a stipulation moving the court to continue the 

scheduled final hearing then scheduled for March 2, 1988 

because crucial photographic evidence last in the BAR's 
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possession was lost and was necessary to the prosecution of 

the cause. The stipulation specifically states that "(the) 

aforementioned photographs are necessary for the prosecution 

-- of this cause". (A 2) (emphasis added) 

-- 

These photographs were last in the BAR'S possession at 

the hearing before the Grievance Committee on March 19, 1986 

when the BAR entered photographs subpoenaed from USAA into 

evidence as Composite Exhibit No. 3 (A 26; A 117-A 118). 

The exhibit consisted of photographs taken at the hospital 

immediately after the Horans were injured and updated 

photographs taken in May of 1984 which demonstrated the 

extent of their permanent scarring. Over the course of the 

two-year delay in prosecution the photographs last in the 

BAR's possession were lost. 

Immediately prior to the rescheduled final hearing, 

KAUFMAN confirmed the lost status of photographs which were 

last in the BAR's possession with the BAR and asked the BAR 

to inform him if the status was otherwise (A 8). On 

September 29, 1988 when the final hearing began, the 

photographs which had last been in the BAR's possession were 

still lost (A 21). 

In arguments before the Referee and in his Trial Brief, 

KAUFMAN asserted that nothing could be more prejudicial than 

to allow testimonial evidence as to what the photographic 

best evidence did or did not show in the absence of the 
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o r i g i n a l s  or e v e n  f acs imi l i e s  which  t h e  BAR had made of  t h e  

p h o t o g r a p h s  ( A  21-A 2 2 ;  A 3 - A  5 ) .  ------- F l o r i d a  -------- S t a t u t e s ,  

Sr90.951. T h i s  e v i d e n c e  i s  p a r t i c u l a r l y  n e c e s s a r y  a n d  

c r u c i a l  i n  a Bar d i s c i p l i n a r y  p r o c e e d i n g  w h i c h  h a s  many 

p a r a l l e l s  t o  a c r i m i n a l  a c t i o n  b e c a u s e  t h e  p e r s o n a l  

d e p r i v a t i o n  on a n  a j u d i c a t i o n  o f  g u i l t  i s  p o t e n t i a l l y  g r e a t  

a n d  t h e  BAR i s  r e q u i r e d  t o  p r o v e  i t s  a l l e g a t i o n s  by c l e a r  

a n d  c o n v i n c i n g  e v i d e n c e .  T h e  F l o r i d a  -- Bar v. Hooper, 5 0 9  

So.2d 289 ( F l a .  1 9 8 7 ) ;  The F l o r i d a  -- Bar v. Mus leh ,  453 So.2d. 

794  ( F l a .  1 9 8 4 ) .  

- -- 

F l o r i d a  c o u r t s  h a v e  c o n s i s t e n t l y  h e l d  t h a t  a n  a c c u s e d  

i s  d e n i e d  a f a i r  t r i a l  i n  a c r i m i n a l  a c t i o n  when t h e  s t a t e  

o r  i t s  a g e n t s  e i t h e r  i n t e n t i o n a l l y  or n e g l i g e n t l y  d e s t r o y  or 

l o s e  c r u c i a l  e v i d e n c e  s o  t h a t  t h e  d e f e n d a n t  is u n a b l e  t o  

t e s t  or examine t h e  most c r i t i c a l  and i n c u l p a l t o r y  e v i d e n c e  

a g a i n s t  h im,  w h i l e  a t  t h e  same t i m e  a l l o w s  t e s t i m o n y  from 

t h e  s t a t e  a s  t o  w h a t  t h e  " l o s t "  e v i d e n c e  d i d  o r  w o u l d  show. 

S t a t e  -- v. Lee, 422  So.2d 76  ( F l a .  2d DCA 1 9 8 2 ) ;  S t a t e  - v.  

James, 404 So.2d 1 1 8 1  ( F l a .  2d DCA 1 9 8 1 ) .  A d e p r i v a t i o n  of 

c o n s t i t u t i o n a l  r i g h t s  w o u l d  o c c u r  i f  t h e  BAR h a d  b e e n  

p e r m i t t e d  t o  p r o c e e d  w i t h  t h i s  p r o s e c u t i o n  when i t  was 

u n a b l e  t o  p r o d u c e  p h y s i c a l  e v i d e n c e  w h i c h  was l a s t  i n  i t s  

p o s s e s s i o n .  See, Adams - v. S t a t e ,  367 So.2d 635  ( F l a .  2d DCA 

1 9 7 9 ) .  

KAUFMAN f u r t h e r  a r g u e d  t h a t  t h e  e x t r e m e  d e l a y  i n  
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p r o s e c u t i o n  c o u p l e d  w i t h  t h e  s t i p u l a t e d  f a c t s  d e m o n s t r a t e d  

t h a t  h e  wou ld  b e  p r e j u d i c e d  i f  f u r t h e r  t e s t i m o n y  as  t o  what  

t h e  l o s t  p h o t o g r a p h s  looked  l i k e  would  be  a l l o w e d .  F l o r i d a  

c o u r t s  h a v e  h e l d  when t h e  d e f e n d a n t  c a n  show h i s  c a u s e  i s  

p r e j u d i c e d  b y  t h e  l o s s  of i m p o r t a n t  e v i d e n c e  a c o n v i c t i o n  

s i m p l y  c a n n o t  s t a n d .  Adams v. S t a t e ,  s u p r a ,  a n d  S t a t e  v. 

Counce, 392 So.2d 1029  ( F l a .  4 t h  DCA 1 9 8 1 ) .  

- _. 

BAR c o u n s e l  a n d  K A U F M A N ' s  c o u n s e l  a g r e e d  t h a t  t h e  

c r u c i a l  l o s t  p h o t o g r a p h i c  e v i d e n c e ,  l a s t  i n  t h e  B A R ' s  

p o s s e s s i o n ,  was n e c e s s a r y  t o  t h e  B A R ' s  p r o s e c u t i o n  of t h i s  

c a u s e  ( A  2 ) .  The  Referee  h e a r d  a r g u m e n t s  a t  t h e  f i n a l  

h e a r i n g  b a s e d  o n  s t i p u l a t i o n s  i n  t h e  r e c o r d  w h i c h  b o t h  

p a r t i e s  s i g n e d  and d u l y  f i l e d .  

I t  i s  w i t h o u t  d i s p u t e  t h a t  a s t i p u l a t i o n  i s  a v o l u n t a r y  

a g r e e m e n t  be tween o p p o s i n g  c o u n s e l  c o n c e r n i n g  d i s p o s i t i o n  of 

some r e l e v a n t  p o i n t  s o  a s  t o  o b v i a t e  t h e  n e e d  f o r  p roof  o r  

t o  n a r r o w  t h e  r a n g e  of  l i t i g i b l e  i s s u e s  i n  a c a u s e  of 

a c t i o n .  A r r i n g t o n  v. S t a t e ,  2 3 3  So.2d 6 3 4  ( F l a .  1 9 7 0 ) .  

A l t h o u g h  t h e  BAR e a r l i e r  a g r e e d  a n d  s t i p u l a t e d  t h a t  t h e  

p h o t o g r a p h s  were n e c e s s a r y  when it a t t e m p t e d  t o  c o n t i n u e  t h e  

i n i t i a l  March 2,  1 9 8 8  f i n a l  h e a r i n g ,  t h e  BAR now claims and  

a s s e r t e d  a t  t h e  Referee's h e a r i n g  t h a t  t h e  p h o t o g r a p h s  were 

n o t  n e c e s s a r y  t o  i t s  p r o s e c u t i o n  ( A  3 2 ) .  I n  i t s  i n i t i a l  

b r i e f  t o  t h i s  C o u r t ,  t h e  BAR a l l e g e s  t h a t  t h e  n e c e s s i t y  

t h e o r y  i s  o n e  p r o p o u n d e d  b y  KAUFMAN o n l y  a n d  s t a t e s  t h a t :  

- 
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"The thrust of Respondent's argument to the 
Referee was that after the probable cause hearing 
before the Eighth Circuit Grievance Committee the 
photographs taken by Respondent of Carol and Linda 
Horan were lost and not available at the formal 
hearing before the Referee. Respondent argued 
that such photographs were necessary and essential 
for The Florida Bar to prosecute its case against 
Respondent and without the photographs it was 
impossible for The Florida Bar to meet its burden 
of proof." (Bar Brief, p. 4 )  

It seems as though the BAR would have this Court 

believe it was not a party to this stipulation and never 

agreed to the necessity of the photographs. This is a 

departure from the facts on which KAUFMAN relied and on 

which the Referee tried the cause. 

Florida courts have clearly established that it is 

incumbent on the moving party to avoid the consequences of a 

written stipulation to show good cause why the terms of the 

stipulation should not be carried out. Xenakis - v. --- Leslie, 

152 So.2d 500 (Fla. 2d DCA 1963) In order to obtain relief 

from a stipulation, a party must file a timely motion with 

the court showing good cause why the stipulated facts should 

be ignored. Lopez Dublin Company, 489 So.2d 805 (Fla. 3d 

DCA 1986) and Xenakis, supra. It is within the court's 

discretion to grant or deny such a motion. The stipulation 

will be strictly enforced unless the court grants relief 

pursuant to approved procedure on grounds of mistake, fraud, 

misrepresentation or manifest injustice. Lopez, supra. 

Trial courts strictly adhere to stipulations unless the 
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p a r t i e s  p r o p e r l y  o v e r t u r n  t h e m .  F o r  e x a m p l e ,  i n  a 

d i s c i p l i n a r y  s u s p e n s i o n  h e a r i n g  i n v o l v i n g  a n  a d m i n i s t r a t i v e  

agency ,  t h e  c o u r t  o v e r t u r n e d  t h e  e m p l o y e e ' s  s u s p e n s i o n  when 

t h e  h e a r i n g  e x a m i n e r  r e l i e d  o n  e v i d e n c e  w h i c h  h a d  b e e n  

o b j e c t e d  t o  a n d  was o u t s i d e  t h e  scope of t h e  p a r t i e s '  

s t i p u l a t i o n .  Gandy v. Dept. of O f f e n d e r  R e h a b i l i t a t i o n ,  3 5 1  

So.2d 1 1 3 3  ( F l a .  1st DCA 1977) .  

- - 

BAR c o u n s e l  and KAUFMAN's c o u n s e l  s t i p u l a t e d  a s  t o  t h e  

n e c e s s i t y  o f  t h e  l o s t  p h o t o g r a p h i c  e v i d e n c e  i n  t h e  

BAR'S p r o s e c u t i o n  of t h i s  c a u s e .  B o t h  p a r t i e s  s i g n e d  a n d  

f i l e d  t h e  s t i p u l a t i o n  on F e b r u a r y  24, 1 9 8 8  (A 2 ) .  The case 

came b e f o r e  t h e  Referee s u b j e c t  t o  t h e  s t i p u l a t i o n .  When a 

case is  t r i e d  u p o n  s t i p u l a t e d  f a c t s ,  t h e  s t i p u l a t i o n  i s  

c o n c l u s i v e  a n d  i s  b i n d i n g  n o t  o n l y  u p o n  t h e  p a r t i e s ,  b u t  

a l s o  u p o n  t h e  t r i a l  a n d  a p p e l l a t e  c o u r t s  a n d  n o  o t h e r  o r  

d i f f e r e n t  f a c t s  w i l l  b e  p r e s u m e d  t o  e x i s t .  L o p e z ,  s u p r a ,  

T r o u p  v. B i r d ,  5 3  So.2d 7 1 7  ( F l a .  1 9 5 1 ) ;  C o l u m b i a  Bank f o r  

Coop. v. O k e e l a n t a  S u g a r  Coop., 52  So.2d 6 7 0  ( F l a .  1 9 5 1 ) .  

F l o r i d a  c o u r t s  h a v e  h e l d  t h a t  a p a r t y  i s  e s t o p p e d  from 

-- -- -- 

- --- 

t a k i n g  s e l f - c o n t r a d i c t o r y  l e g a l  p o s i t i o n s  a n d  w i l l  n o t  

c o n d o n e  t h e  " C a t c h - 2 2 "  o r  " G o t c h a "  s c h o o l  of l i t i g a t i o n .  

--- S a l c e d o  - v. A s o c i a c i o n  C u b a n a ,  I n c . ,  3 6 8  So.2d 1 3 3 7  ( F l a .  3d 

DCA 1979) .  

T h i s  C o u r t  l i k e w i s e  s h o u l d  n o t  p e r m i t  t h e  B A R t o d e n y a  

w r i t t e n ,  s i g n e d  a n d  f i l e d  s t i p u l a t i o n  m e r e l y  b y  l a t e r  
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a s s e r t i n g  t h a t  t h e  l o s t  p h o t o g r a p h i c  e v i d e n c e  i s  n o t  

n e c e s s a r y  a f t e r  a l l  and  s h o u l d  a f f i r m  t h e  Referee's f i n d i n g s  

i n  t h e  case be low and h o l d  f o r  KAUFMAN. 

POINT I1 - 
T E E  BAR CANNOT C O M P L A I N  ABOUT THE PROCEDURE 
EMPLOYED BY THE J U D I C I A L  REFEREE AT THE HEARING 
BELOW WHERE THE BAR F A I L E D  TO O B J E C T  TO THE 
PROCEDURE AND FULLY PARTICIPATED I N  I T  AND AVAILED 
I T S E L F  OF A FULL OPPORTUNITY TO PRESENT I N  THE 
FORM OF A PROFFER ALL PERTINENT FACTUAL MATERIAL 
WHICH THE BAR CONSIDERED RELEVANT. 

T h e  BAR p e t i t i o n s  t h i s  C o u r t  f o r  a r e v i e w  a n d  a s k s  t h a t  

t h e  Referee's d e c i s i o n  below b e  r e v e r s e d  b a s e d  s o l e l y  on t h e  

a l l e g a t i o n s  i n  i t s  I n i t i a l  Brief.  KAUFMAN w a s  c a l l e d  on t o  

a n s w e r  t o  t h e  B A R ' s  a l l e g a t i o n  t h a t  h e  v i o l a t e d  c e r t a i n  

d i s c i p l i n a r y  a n d  i n t e g r a t i o n  r u l e s  b e c a u s e  h e  s u b m i t t e d  

p h o t o g r a p h s  t o  USAA i n  s u p p o r t  of h i s  c l i e n t s '  claims, which 

t h e  BAR a s s e r t s  m i s r e p r e s e n t e d  t h e  e x t e n t  of t h e  c l i e n t s '  

f a c i a l  i n j u r i e s .  

The  f i n a l  h e a r i n g  i n  KAUFMAN's d i s c i p l i n a r y  a c t i o n  

commenced w i t h  t h e  Referee ' s  s u g g e s t i o n  t h a t  t h e  c o u r t  

a d d r e s s  K A U F M A N ' s  T r i a l  B r i e f ,  w h i c h  h e  p r e v i o u s l y  f i l e d  

w i t h  t h e  c o u r t ,  b e c a u s e  t h e  B A R ' s  w i t n e s s e s  h a d  n o t  y e t  

a r r i v e d  ( A  2 0 ) .  T h e  BAR a l s o  h a d  a c o p y  of K A U F M A N ' s  T r i a l  

B r i e f  a n d  was aware of i t s  c o n t e n t s  a n d  scope  a n d  t h a t  i t  

i n c l u d e d  a m o t i o n  t o  d i s m i s s .  S i n c e  t h e  B A R ' s  w i t n e s s e s ,  

C a r o l  a n d  L i n d a  H o r a n ,  h a d  n o t  y e t  a r r i v e d  a t  t h e  h e a r i n g ,  
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t h e  BAR was i n  comple te  agreement w i t h  p roceed ing  and w i t h  

t h e  p rocedure  u t i l i z e d .  The BAR vo iced  no o b j e c t i o n  o r  

c o m p l a i n t  t o  p roceed ing  w i t h  t h e  h e a r i n g  wi thou t  i t s  

w i t n e s s e s ,  and f u l l y  p a r t i c i p a t e d  i n  t h e  h e a r i n g  ( A  2 0 - A  

4 1 ) .  P rocedure  was n e v e r  an i s s u e  -- a t  t h e  h e a r i n g  --- below. 

The proceedings below, therefore ,  a r e  more accu ra t e ly  viewed 

a s  an accommodation t o  t h e  BAR. The BAR c l e a r l y  had no 

- --- - 

cause of ac t ion  without i t s  witnesses  or the  necessary l o s t  

photographic evidence on which it  r e l i e d .  After  hearing the 

BAR's  p ro f fe r ,  the  Referee was permitted t o  make c r e d i b i l i t y  

d e t e r m i n a t i o n s  and a c c e p t  K A U F M A N ' s  v e r s i o n  t h a t  n o  

wrongdoing occurred. 

The B A R  now t a k e s  t h e  r a t h e r  u n b e l i e v a b l e  and 

i n c o n s i s t a n t  p o s i t i o n  t h a t  t h e r e  were p r o c e d u r a l  

i r r e g u l a r i t i e s .  The BAR a s k s  t h i s  Cour t  t o  r e v e r s e  on t h e  

b a s i s  of p r o c e d u r a l  o b j e c t i o n  i t  d i d  n o t  a s s e r t  below and 

which i t ,  a t  t h e  t i m e ,  i n d i c a t e d  was p e r f e c t l y  a c c e p t a b l e .  

F l o r i d a  c a s e  law i s  t o o  w e l l  e s t a b l i s h e d  t o  g i v e  any 

c redence  t o  t h e  B A R ' s  p r o c e d u r a l  arguments  which were n o t  

urged or preserved below. Simply s t a t e d  procedural mat te rs  

not objected t o  i n  a lower court  cannot be r a i sed  on appeal. 

A l l s t a t e  Insurance Co. v. G i l l e s p i e ,  455 So.2d 617  (Fla .  2d 

DCA 1984) ;  Frank v. P ionee r  ---- M e t a l s ,  - Inc. ,  1 2 1  So.2d 685 

- --- 

- 
( F l a .  3d DCA 1 9 6 0 ) .  P r o c e d u r a l  i r r e g u l a r i t i e s  t o  which no 

objec t ion  is  made a re  waived. A l l s t a t e ,  supra. - 
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The BAR was f u l l y  aware t h a t  KAUFMAN a s s e r t e d  a mot ion  

t o  d i s m i s s  i n  h i s  T r i a l  B r i e f  when t h e  c o u r t  s u g g e s t e d  t h e  

b r i e f  be a d d r e s s e d .  I n  a d d i t i o n ,  t h e  BAR was p u t  on f u r t h e r  

n o t i c e  of m o t i o n s  by  K A U F M A N ' s  c o u n s e l ' s  r e s p o n s e  t o  t h e  

C o u r t ' s  s u g g e s t i o n  t h a t  w e  a d d r e s s  your  t r i a l  b r i e f ,  when he  

r e p l i e d ,  "I was g o i n g  t o  s u g g e s t  that...we s h o u l d  a d d r e s s  it 

t h i s  m o r n i n g  e i t h e r  i n  t h e  f o r m  o f  my m o t i o n  t o  d i s m i s s  o r  

a n  o p e n i n g  s t a t e m e n t . . . " ,  t o  w h i c h  t h e  B A R  v o i c e d  n o  

o b j e c t i o n  ( A  2 0 ) .  The Bar r u l e s  p r o v i d e  t h a t  t h e  Referee  

may h e a r  m o t i o n s  a t  t h e  f i n a l  h e a r i n g .  F l a .  Bar R u l e s  of  --- - --- - 
----- D i s c i E l i n e ,  ---- -- 3 - 7 . 5 ( g ) ( 4 )  I f  t h e  B A R  p e r c e i v e d  a n y  

i r r e g u l a r i t y  i n  t h e  m o t i o n s  o r  p r o c e d u r e ,  i t  s h o u l d  h a v e  

o b j e c t e d  then .  

T h e  BAR now, h o w e v e r ,  a t t e m p t s  t o  r e v e r s e  t h e  h o l d i n g  

be low by a s s e r t i n g  t h a t  t h e  mot ion  was n o t  t i m e l y  f i l e d .  I n  

a n  a n a l o g o u s  case  i n  c r i m i n a l  l a w ,  t h e  F l o r i d a  c o u r t  h e l d  

t h a t  t h e  S t a t e  wa ived  w h a t e v e r  t e c h n i c a l  o b j e c t i o n s  i t  had  

t o  t h e  t i m e l i n e s s  o f  a m o t i o n  t o  d i s m i s s  when t h e  S t a t e  made 

i t s  argument  f o r  t h e  f i r s t  t i m e  on  appeal and n e v e r  b r o u g h t  

i t  t o  t h e  t r i a l  c o u r t ' s  a t t e n t i o n .  S t a t e  v. G i a r d i n o ,  3 6 3  

So.2d 201 ( F l a .  3d DCA 1 9 7 8 ) .  

_. 

F u r t h e r m o r e ,  by f a i l i n g  t o  o b j e c t  t o  t h e  p r o c e d u r a l  

i r r e g u l a r i t y ,  i f  a n y ,  b e l o w  t h e  BAR a b r o g a t e s  o n e  of t h e  

mos t  f u n d a m e n t a l  p u r p o s e s  o f  t h e  r u l e s  o f  p r o c e d u r e .  

F l o r i d a  c o u r t s  h a v e  h e l d  t h a t  t h e  pu rpose  o f  p r e s e r v i n g  
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error below is to afford the trial court an opportunity to 

consider the issues in question and correct any error. 

Unless an litigant urges procedural objections below, an 

ultimately unsuccessful litigant could present an argument 

which constitutes no more than a mere appellate afterthought 

so as to require a new trial, which he could have prevented 

if he had simply called the matter to the trial court’s 

attention. Corbett v. Dade County Board of Public 

Instruction, 372 So.2d 971 (Fla. 3d DCA 1979); Florida Rule 

- of Civil Procedure, 1.470(b). 

------- - ---- ----- ----- -- ------ 

KAUFMAN is faced with a similar situation here. The 

BAR had no complaint to the procedure as it occurred below 

and objects now only because it lost. 

Furthermore, and more importantly, the BAR 

misrepresents the scope of the proceedings at the Referee 

hearing when it states that ”(i)n the instant case the 

complaint was dismissed without the Bar having been able to 

call a witness.” (Bar Brief 9) The Referee in no way 

prevented the BAR from calling its witnesses. The BAR was 

not able to call Carol and Linda Horan because they had not 

appeared for the hearing when the Referee was ready to 

begin, and did not show % throuqhout the entire proceeding 

( A  20). The BAR outlined in detail what Linda and Carol 

Horan’s testimony would be if they did show up for the 

--- 

hearing and indicated that it would be hearsay at best and 
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would  be used  t o  a t tempt  t o  e s t a b l i s h  t h e  t r u t h  of what  t h e  

m i s s i n g  b e s t  e v i d e n c e  showed.  I n  o t h e r  w o r d s ,  t h e  BAR 

i n t e n d e d  t o  h a v e  L i n d a  a n d  C a r o l  H o r a n  t e s t i f y  a s  t o  w h a t  

t h e y  remembered t h e  p h o t o g r a p h s  l o o k e d  l i k e  four  y e a r s  a f t e r  

t h e y  were t a k e n ,  a n d  a f t e r  t h e  BAR l o s t  them! F r a n k l y ,  

s i n c e  t h e  BAR had no w i t n e s s e s  p r e s e n t  t h e  case s h o u l d  h a v e  

b e e n  d i s m i s s e d  o u t r i g h t  a n d  r i g h t  t h e n .  When t h e  R e f e r e e  

l e t  t h e  BAR m a k e  a p r o f f e r ,  h e  g a v e  t h e  BAR more t h a n  t h e y  

were e n t i t l e d .  

When a p a r t y  m a k e s  n o  o b j e c t i o n  t o  t h e  form of p roof  

t a k e n  o r  made i n  a p r o c e e d i n g ,  i t  c a n n o t  l a t e r  c o m p l a i n  o n  

appeal  of a c t i o n s  and p r o c e d u r e  i n  w h i c h  it a t  l e a s t  t a c i t l y  

a c q u i e s c e d .  F rank ,  s u p r a .  By f a i l i n g  t o  c a l l  a n y  w i t n e s s e s  

and f a i l i n g  t o  o b j e c t  t o  t h e  p r o c e e d i n g s  below, t h e  BAR h a s  

wa ived  any  f u r t h e r  o b j e c t i o n s .  A l l s t a t e  and F rank ,  sup ra .  

I n  a n  a n a l a g o u s  h e a r i n g  b e f o r e  a s p e c i a l  mas ter ,  t h e  

p l a i n t i f f ,  s u i n g  t o  d i s s o l v e  a p a r t n e r s h i p ,  a c q u i e s c e d  t o  

t h e  p r o c e d u r e  a n d  made n o  o b j e c t i o n  t o  t h e  form of p roof  

t aken .  On appea l ,  t h e  p l a i n t i f f ,  however ,  f i l e d  e x t e n s i v e  

e x c e p t i o n s  t o  t h e  spec ia l  master's r epor t ,  which i n c l u d e d  a 

p r o c e d u r a l  o b j e c t i o n  t h a t  t h e  s p e c i a l  master d i d  n o t  c a l l  or  

n o t i f y  a n y  of t h e  p a r t i e s  o r  h o l d  h e a r i n g s ,  f a i l e d  t o  t a k e  

o r  a l l o w  t e s t i m o n y ,  a n d  i n s t e a d  b a s e d  h i s  d e c i s i o n  o n  a n  

e x a m i n a t i o n  of t h e  books a n d  r e c o r d s .  The  c o u r t  h e l d  t h a t  

a l t h o u g h  t h e  spec ia l  master had n o t  a d h e r e d  t o  t h e  r e q u i r e d  
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p r o c e d u r e ,  t h e  p l a i n t i f f  c o u l d  n o t  a s s i g n  e r r o r  b e c a u s e  h e  

a c q u i e s c e d  t o  t h e  p r o c e d u r e  a n d  f a i l e d  t o  o b j e c t  b e l o w .  

-- O b e l  v. Henshaw, 1 3 0  So.2d 892 ( F l a .  3d DCA 1 9 6 1 ) .  

T h e  R e f e r e e  d i d  n o t  h e a r  C a r o l  a n d  L i n d a  H o r a n ' s  

t e s t i m o n y  s i m p l y  b e c a u s e  t h e y  were n o t  a t  t h e  h e a r i n g  t o  

t e s t i f y .  T h e  BAR d i d  n o t  a n d  p r e s u m a b l y  c o u l d  n o t  c a l l  

them. Had t h e y  appeared it w o u l d  h a v e  b e e n  w i t h i n  t h e  

Referee's d i s c r e t i o n  t o  r e f u s e  t o  c o n s i d e r  t h e i r  t e s t i m o n y  

s i n c e  t h e  BAR had c l e a r l y  d e m o n s t r a t e d  t h a t  i t  i n t e n d e d  t o  

e l i c i t  from t h e m  n o  more t h a n  h e a r s a y  a s  t o  w h a t  t h e  b e s t  

e v i d e n c e  ( t h e  p h o t o g r a p h s  t h e  BAR l o s t )  showed. 

T h e  p r o c e d u r e  e m p l o y e d  a t  t h e  h e a r i n g  b e l o w  w a s  

p e r f e c t l y  a c c e p t a b l e .  T h e  Re fe ree ' s  f i n d i n g s  come t o  The  

Supreme C o u r t  w i t h  a p r e s u m p t i o n  of c o r r e c t n e s s  and s h o u l d  

be  u p h e l d  u n l e s s  c l e a r l y  e r r o n e o u s  or w i t h o u t  s u p p o r t  i n  t h e  

r e c o r d .  T h e  F l o r i d a  B a r  v. L ipman ,  497  So.2d 1 1 6 5  ( F l a .  

1 9 8 6 ) ;  - T h e  -- F l o r i d a  Bar 5 x a n n i e r ,  498  So.2d 8 9 6  ( F l a .  

1 9 8 6 ) ;  F l a .  Bar R u l e s  - of D i s c i p l i n e  3 - 7 . 6 ( ~ ) ( 5 ) .  

- -- - -  

-- 
T h e  Bar p r o f f e r e d  i t s  e v i d e n c e  b e l o w .  I t  d i d  n o t  

o b j e c t  t o  t h e  p r o c e d u r e  e m p l o y e d  i n  t h e  p r o c e e d i n g s ,  c a l l  

a n y  w i t n e s s e s ,  o r  a s k  f o r  a c o n t i n u a n c e  when i t s  w i t n e s s e s  

f a i l e d  t o  appear.  T h e  BAR h a s  n o t  e s t a b l i s h e d  t h a t  t h e  

R e f e r e e ' s  f i n d i n g s  are  c l e a r l y  e r r o n e o u s  or w i t h o u t  s u p p o r t  

i n  t h e  r e c o r d .  T h i s  C o u r t  s h o u l d  a f f i r m  t h e  R e f e r e e ' s  

f i n d i n g s  . 
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CONCLUSION 

I t  i s  u n d i s p u t e d  t h a t  t h e  B A R ' s  b u r d e n  h e r e  a n d  b e l o w  

i s  t o  p r o v e  K A U F M A N ' s  g u i l t  by  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e .  T h e  F l o r i d a  Bar v.  Hooper, 5 0 9  So.2d 289  ( F l a .  

1 9 8 7 ) ;  The F l o r i d a  Bar v. Mus leh ,  453 So.2d 794 ( F l a .  1984) .  

I t  i s  e q u a l l y  u n d i s p u t e d  t h a t  t h e  Referee's d e c i s i o n  b e l o w  

- -- -- 
-- 

comes t o  t h i s  C o u r t  w i t h  a p r e s u m p t i o n  of c o r r e c t n e s s .  The 

F l o r i d a  Bar v ,  L i p m a n ,  497  So.2d 1 1 6 5  ( F l a .  1 9 8 6 ) ;  T h e  

F l o r i d a  Bar v. V a n n i e r ,  498  So.2d 8 9 6  ( F l a .  1 9 8 6 ) ;  F l a .  Bar 

R u l e s  - o f  D i s c i p l i n e ,  3 - 7 . 6 ( ~ ) ( 5 ) .  The BAR l o s t  t h e  e v i d e n c e  

- 
--  - -- 

--- --- - -- 

t h a t  it s t i p u l a t e d  w a s  " n e c e s s a r y "  t o  t h e  p r o s e c u t i o n .  The 

BAR c l e a r l y  d i d  n o t  meet i t s  "c lear  and c o n v i n c i n g "  s t a n d a r d  

w i t h o u t  t h e  e v i d e n c e  i t  l o s t  and  a d m i t s  is  " n e c e s s a r y " .  

The p r o f f e r  p r o c e d u r e  u t i l i z e d  below was c o n s e n t e d  t o  

a n d  p a r t i c i p a t e d  i n  by  t h e  BAR. I n  f a c t ,  t h e  p r o c e d u r e  was 

u t i l i z e d  a s  a a c c o m m o d a t i o n  t o  t h e  BAR s i n c e  t h e  B A R ' s  

w i t n e s s e s  were n o t  p r e s e n t  when t h e  h e a r i n g  began  and  n e v e r  

a p p e a r e d  t h r o u g h o u t  t h e  h e a r i n g .  

T h e  R e f e r e e  w a s  p e r m i t t e d  t o  m a k e  c r e d i b i l i t y  

d e t e r m i n a t i o n s  f rom t h e  p r o f f e r  and  accept KAUFMAN's v e r s i o n  

t h a t  no  w r o n g d o i n g  h a d  o c c u r r e d  i n  t h a t  t h e  makeup was 

a p p l i e d  n o t  t o  e n h a n c e  t h e  scars  b u t  s i m p l y  t o  p r e v e n t  t h e i r  

o b l i t e r a t i o n  by t h e  f l a s h .  
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It is respectfully submitted that the conclusions of 

the Referee were correct and should be adopted by this 

Court. 

Respectfully submitted, 

McCLELLAN, VOSTREJS & BATSEL, P.A. 
Post Office Box 2530 
Ocala, Florida 32678 
904/622-32= 
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