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ANSWER TO STATE'S RESPONSE 

TO PETITION FOR WRIT OF HABEAS CORPUS 

The P e t i t i o n e r  answers a s  fo l l ows :  

(1) The F i r s t  D i s t r i c t  Court  d i d  indeed p u b l i s h  i t ' s  

o p i n i o n ,  i n d i c a t i n g  t h a t  M r .  S h u l l  was e n t i t l e d  t o  r e s e n t e n -  

c i n g .  The o p i n i o n  was i s s u e d  on September 1, 1987. Th i s  Opinion 

was f i l e d  some n i n e  ( 9 )  months a f t e r  t h e  P e t i t i o n e r  f i l e d  a 

t i m e l y  Not ice  of  Appeal. A f t e r  some seven ( 7 )  months and a l l  

p l e a d i n g s  on appea l  f i l e d ,  t h e  P e t i t i o n e r  f i l e d  a W r i t  of  Man- 

damus t o  a t t emp t  t o  e x p e d i t e  t h e  s t a t e ' s  d e c i s i o n ,  a g a i n  t h e  

motion was den ied .  The P e t i t i o n e r  p r e d i c a t e d  h i s  Motion f o r  

W r i t  o f  Habeas Corpus on t h e  b e l i e f  t h a t  a l l  o t h e r  remedies  

f o r  r e l i e f  had been exhaus ted .  The P e t i t i o n e r ,  a l t hough  having 

r e c e i v e d  t h e  F i r s t  D i s t r i c t  C o u r t ' s  op in ion  i n  h i s  c a s e ,  s t i l l  
.r 

f e l t  t h a t  h i s  o n l y  o p p o r t u n i t y  f o r  immediate r e l i e f  was t h e  

Habegs-. Corpus. 

The P e t i t i o n e r  i s  n o t  and would n o t  p r o f e s s  t o  be  w e l l  

v e r s e d  i n  t h e  law o r  i t ' s  procedures ,  b u t  would s t a t e  t h a t  on 

a l l  h i s  mot ions  from h i s  Post -Convic t ion R e l i e f  Motion, t o  h i s  

appea l  o f  t h a t  motion,  t o  h i s  P e t i t i o n  f o r  W r i t  of  Mandamus, 

h i s  s o l e  b a s i s  f o r  r e l i e f  was t h i s  Honorable C o u r t ' s  ho ld ing  i n  

Whitehead v. S t a t e  498 So.2nd 893(1986) .  

The P e t i t i o n e r ' s  s o l e  purpose  f o r  h i s  Habeas P e t i t i o n  was 

t o  e x p e d i t e  whatever  remedy he  de se rved ,  and i n  e s s e n c e  he ha s  

accomplished t h i s .  



(2) As to the question the First DCA has certified 

to this Court: 

(IS APPELLANT PERMITTED TO ATTACK THE LEGALITY 
OF HIS GUIDELINE SENTENCE DEPARTURE BY RULE 
3.850 MOTION FOR POST-CONVICTION RELIEF ON THE 
BASIS THAT THE SOLE REASON FOR DEPARTURE HIS 
STATUS AS AN HABITUAL OFFENDER, ALTHOUGH VALID 
UNDER A LOWER APPELLATE COURT DECISION AT THE 
TIME IMPOSED, IS INVALID UNDER A SUBSEQUENTLY 
ISSUED SUPREME COURT DECISION ENUNCIATING A 
DIFFERENT CONSTRUCTION OF THE SENTENCING STAT- 
UTES AND SENTENCING GUIDELINES RULE?) 

This question is at best ludicrous in the Petitioner's 

case, as the remedy prayed for in the Petitioner's Motion for 

Post-Conviction was not even available on direct appeal. 

If this Honorable Court feels this Question has merit in 

the Petitioner's case, then he would pray his original Motion 

for Post-Conviction Relief be considered a Petition for Writ of 

Habeas Corpus, and any denial of the motion or it's subsequent 

motions be vacated and allow it to proceed on it's merits. 
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