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STATEMENT UF THE CASE 

On J a n u a r y  22 ,  1986,  a P i n e l l a s  C o u n t y  g r a n d  j u r y  i n d i c t -  

e d  t h e  A p p e l l a n t ,  JAMES D A I L E Y ,  f o r  t h e  f i r s t - d e g r e e  m u r d e r  o f  

S h e l l e y  B o g g i o  on May 5-6,  1985.  ( R .  7 -8 )  D a i l e y  was e x t r a d i t e d  

from C a l i f o r n i a  on F e b r u a r y  1 2 ,  1 9 8 6 ,  a n d  booked i n t o  t h e  P i n e l l a s  

C o u n t y  J a i l .  ( R .  9 ) '  H i s  f i r s t  t r i a l  commenced on  May 1 9 ,  1 9 8 7 ,  

a n d  r e s u l t e d  i n  a mi s t r i a l  d u r i n g  v o i r  d i r e .  ( R .  9 5 )  

D a i l e y  was t r i e d  by j u r y  J u n e  23-30, 1 9 8 7 ,  J u d g e  Thomas 

E .  P e n i c k  p r e s i d i n g ,  a n d  f o u n d  g u i l t y  as c h a r g e d .  ( R .  96-103)  The 

j u r y  recommended t h e  d e a t h  p e n a l t y .  ( R .  156 ,  143312 A t  s e n t e n c i n g  

on A u g u s t  7 ,  1 9 8 7 ,  t h e  j u d g e  s e n t e n c e d  D a i l e y  t o  d e a t h  by e l - e c t r o -  

c u t i o n .  ( R .  2 3 1 ,  1 4 4 6 )  W r i t t e n  f i n d i n g s  s u p p o r t i n g  t h e  d e a t h  

s e n t e n c e  were f i l e d  on S e p t e m b e r  2 ,  1987.  ( R .  233 -37)  

On S e p t e m b e r  4 ,  1 9 8 7 ,  D a i l e y  f i l e d  a No t i ce  of A p p e a l  t o  

t h i s  C o u r t  p u r s u a n t  t o  A r t i c l e  V ,  S e c t i o n  3 ( b ) ( l )  of t h e  F l o r i d a  
0 

C o n s t i t u t i o n  a n d  R u l e  3 . 0 3 0 ( a )  ( 1  ( A )  ( i )  of  t h e  F l o r i . d a  R u l e s  of  

A p p e l l a t e  P r o c e d u r e .  ( R .  243-K) The  P u b l i c  D e f e n d e r  f o r  t h e  T e n t h  

J u d i c i a l  C i r c u i t  was a p p o i n t e d  on S e p t e m b e r  8 ,  1987 .  ( R .  243-M) 

On A p r i l  2 7 ,  1 9 8 7 ,  d e f e n s e  c o u n s e l  f i l e d  a m o t i o n  t o  
s u p p r e s s  s t a t e m e n t s  a n d  a d m i s s i o n s  a l l e g e d l y  made by t h e  A p p e l l a n t  
t o  i n m a t e s  o f  t h e  P i n e l l a s  Coun ty  J a i l ,  T h e  m o t i o n  a l l e g e d  t h a t  
t h e  a f f i d a v i t  s u p p o r t i n g  t h e  A p p e l l a n t ' s  a r r e s t  w a r r a n t  was b a s e d  
on s e l f - s e r v i n g  a l l e g a t i o n s  by c o d e f  e n d r n t  J a c k  P e a r c y  wh ich  d i d  
n o t  mer i t  b e l i e f ;  t h e r e f o r e ,  t h e  A p p e l l a n t * s  i n c a r c e r a t i o n ,  w h i c h  
p r o d u c e d  t h e  s t a t e m e n t s  a n d  a d m i s s i o n s ,  was i l l e g a l .  ( R .  77-78) 
The m o t i o n  was d e n i e d  a t  a p r e t r i a l  h e a r i n g  h e l d  on  May 1 9 .  1987,  
a n d  a g a i n  d u r i n g  t r i a l  on  J u n e  2 6 ,  1987.  ( R .  1606-0'7, 9 9 )  

1 

A Motion f o r  N e w  T r i a l  was f i l e d  on  J u l y  ' 7 ,  1987. (H. 
157-58)  T h e r e  is  n o  e v i d e n c e  t h a t  i t  was e v e r  h e a r d  OY' r u l e d  o n .  

1 



STATEMENT C)F 'THE FACTS 

Guil t  Phase 

A t  a b o u t  8 : 2 0  on  t h e  m o r n i n g  o f  May 6 ,  1 9 8 5 ,  J a y  H o f f ,  

a b r i d g e  t e n d e r  a t  t h e  I n d i a n  Rocks B r i d g e  i n  P i n e l l a s  C o u n t y ,  

F l o r i d a ,  s p o t t e d  a woman's  body f l o a t i n g  i n  t h e  water.  The  a rea  

where t h e  body was f o u n d ,  a p e n i n s u l a  n o r t h  of  t h e  I n d i a n  Rocks 

B r i d g e ,  i s  c a l l e d  l ' the  Loopfr  a n d  is known a s  a " l o v e r s  l a n e "  where 

p e o p l e  p a r k  t o  e n g a g e  i n  s e x u a l  a c t i v i t y .  ( R .  776 -91)  Hoff 

n o t i f i e d  t h e  a u t h o r i t i e s .  ( R .  7 6 1 )  

G f f  i c e r  K a t h l e e n  B u c h a u s ,  l n d i a n  Rocks  Beach  P o l i c e  

D e p a r t m e n t ,  r e s p o n d e d  i m m e d i a t e l y .  ( R .  7 6 6 )  When t h e  b r i d g e  t e n d e r  

showed h e r  t h e  body ,  s h e  waded o u t  a b o u t  k n e e  d e e p  a n d  c a r r i e d  i t  

i n t o  s h a l l o w  water .  ( R .  766-68)  The  n u d e  body was l a t e r  i d e n -  

t i f i e d  as  t h a t  of S h e l l e y  B o g g i o ,  a g e  1 4 .  ( R .  760-61,  802-03, 8 9 6 )  

T e r r y  B u c h a u s ,  t h e  l e a d  d e t e c t i v e  f o r  t h e  I n d i a n  Rocks  

Beach  P o l i c e  D e p a r t m e n t ,  a r r i v e d  a t  t h e  s c e n e  a b o u t  9 : 1 2  t h a t  

m o r n i n g .  He t o o k  p h o t o g r a p h s  of items f o u n d  i n  t h e  area. ( R .  

775-'7'7, 794-95 1 The P i n e l l a s  Coun ty  S h e r i f f ' s  D e p a r t m e n t  was 

c a l l e d  i n  t o  h e l p  w i t h  t h e  i n v e s t i g a t i o n  b e c a u s e  t h e  I n d i a n  Rocks 

Beach P o l i c e  D e p a r t m e n t  was sma l l .  ( R .  7 9 4 - 9 5 )  

T e r r y  B u c h a u s  i d e n t i f i e d  crime s c e n e  p h o t o g r a p h s  d e p i c t -  

i n g  t h e  v i c t i m ' s  b o d y ,  h e r  c l o t h i n g  on  t h e  s h o r e  a n d  i n  t h e  water ,  

a n d  b lood  a n d  vomi t  on  t h e  s h o r e .  ( R .  783-87) Buchaus  a l s o  

i d e n t i f i e d  t h e  p h y s i c a l  e v i d e n c e  c o l l e c t e d  a t  t h e  s c e n e .  ( R .  

786-'790) The t i d e  h a d  washed  away a l o t  o f  f o o t p r i n t s  a n d  no ca s t s  

were made of what r e m a i n e d .  (R. 795-96)  

2 



J o a n  Wood, t h e  medica l  e x a m i n e r ,  t e s t i f i e d  t h a t  S h e l l e y  

B o g g i o  d i e d  from s t a b b i n g ,  c h o k i n g ,  a n d  d r o w n i n g .  ( R .  8 5 1 )  B e c a u s e  

t h e  d r o w n i n g  o c c u r r e d  l a s t ,  this was t h e  a c t u a l  c a u s e  o f  d e a t h .  ( R .  

8 7 7 )  S h e  e s t ima ted  t h e  time of d e a t h  as  b e t w e e n  1 :30  a n d  3 :30  on 

t h e  m o r n i n g  o f  May 6 t h .  ( R .  6 7 9 )  Over  d e f e n s e  o b j e c t i o n ,  Dr. Wood 

i d e n t i f i e d  a number of p h o t o g r a p h s  t a k e n  a t  t h e  s c e n e  a n d  a t  t h e  

a u t o p s y .  ( R .  862-63)  By use  o f  t h e  p h o t o g r a p h s ,  s h e  d e s c r i b e d  t h e  

v a r i o u s  wounds t o  t h e  v i c t i m .  ( R .  8 6 4 - 6 6 )  

S h e l l e y  s u s t a i n e d  31 s t a b  \.rounds a n d  17  o t h e r  c u t t i n g  

wounds .  ( R .  6 6 6 )  Dr. Wood d e s c r i b e d  t h e  18  d e f e n s i v e  wounds t o  

S h e l l e y ' s  h a n d s  as t h e  w o r s t  s h e ' d  e v e r  s e e n  o r  s ead  a b o u t .  (R. 

8 7 3 - 7 7 )  S h e  s a i d  i t  w o u l d  t ake  a few m i n u t e s  t o  i n f l i c t  t h e  wounds 

b u t  c o u l d  n o t  s a y  e x a c t l y  how l o n g .  ( R .  8 7 6 )  S h e l l e y  was a l i v e  

when s h e  was choked a n d  drowned b u t  may have  l o s t  c o n s c i o u s n e s s  

f rom t h e  c h o k i n g .  (R. 86'7, 8 8 2 )  Dr, Wood c o u l d  n o t  t e l l  w h e t h e r  

h e r  h e a d  was h e l d  u n d e r  water o? w h e t h e r  t h e  d r o w n i n g  r e s u l t e d  from 

t h e  u n c o n s c i o u s  body f l o a t i n g  i n  t h e  water .  ( R .  883-64) 

Dr. Wood t e s t i f i e d  t h a t  S h e l l e y P s  b l o o d  a l c o h o l  l e v e l  

was . 0 6 .  ( R .  8 6 9 )  A l t h o u g h  n o  s p e r m  rJas f o u n d ,  s h e  w o u l d  n o t  

e x p e c t  t o  f i n d  s p z r m  b e c a u s e  t h e y  wou ld  h a v e  b e e n  washed away i n  

t h e  water .  ( R .  870 -71)  She f o u n d  n o  e v i d e n c e  o f  t r a u m a  t o  t h e  

v a g i n a l  a r ea .  (H. 884)  D r .  h o o d  d i d  n o t  b e l i e v e  t h e  v o m i t  f o u n d  

a t  t h e  s c e n e  was t h a t  o f  t h e  v i c t i m .  ( R .  8 3 0 )  A s h i r t  b e l o n g i n g  

a 1  t h o u g h  

3-15) 

t h a t -  on 

t o  Jack P e a r c y  ('cine c o d e f e n d a n t )  showed e v i d e n c e  o f  b lood  

t h e  amount  was i n s u f f i c i e n t  t o  be t e s t e d  for ' t y p e .  (R. 8 

S t a c e y  B o g g i o ,  S h e l l e y P s  t w i n  s i s t e r ,  t e s t i f i e d  

3 



May 5 ,  1585, s h e ,  S h e l l e y ,  and  S t e p h a n i e  F o r s y t h e  were h i t c h h i k i n g  

i n  P i n e l l a s  P a r k ,  F l o r i d a .  They were p i c k e d  up by t h e  A p p e l l a n t ,  

James D a i l e y ,  known t o  t h e m  a s  FqJimmy D " ;  J a c k  P e a r c y ;  a n d  a n o t h e r  

man whose  name s h e  d i d  n o t  remember .  ( R .  895 -99)  A l t h o u g h  s h e  a n d  

S t e p h a n i e  d i d  n o t  know t h e  men, S h e l l e y  h a d  known t h e m  f o r  a w h i l e .  

( R .  9 0 8 )  They p i c k e d  u p  w i n e  c o o l e r s  a t  a c o n v e n i e n c e  s t o r e  a n d  

w e n t  t o  t h e  D r i f t w o o d  Bar on S u n s e t  B e a c h .  They t h e n  w e n t  t o  t h e  

n e a r b y  Q u a r t e r d e c k  Lounge  b u t  were d e n i e d  a d m i t t a n c e  b e c a u s e  t h e y  

were u n d e r a g e .  ( R .  500-01)  

The g r o u p  t h e n  wen t  t o  J a c k v s  h o u s e  i n  S e m i n o l e .  J a c k ' s  

g i r l f r i e n d ,  G a y l e  B a i l e y ,  was t h e r e .  ( R .  901-02)  Afte r  s m o k i n g  

f o u r  j o i n t s  o f  m a r i j u a n a  ( R .  5 0 7 - 0 8 ) ,  t h e y  d e c i d e d  t o  go t o  a bar 
.... 

c a l l e d  J e r r y ' s  Rock a n d  Disco  i n  S t .  P e t e r s b u r g . 5  ( R .  902 -04)  

G a y l e  l o a n e d  S h e l l e y  a n  I D .  ( R .  909) S t a c e y  a n d  S t e p h a n i e  d i d  n o t  

want  t o  go  s o  t h e  o t h e r s  d r o p p e d  them o f f  a t  S t e p h a n i e P s  h o u s e .  ( R .  

904 -05)  S h e l l e y  was i n  t h e  b a c k  s ea t  w i t h  Jimmy D .  ( R .  9 0 6 )  

G a y l e  B a i l e y  t e s t i f i e d  t h a t  s h e  l i v e d  w i t h  J a c k  P e a r c y  

a n d  James D a i l e y  i n  S e m i n o l e ,  F l o r i d a ,  i n  May of 1985. ( R .  950 -52)  

Oza Dwaine Shaw, f r o m  G l a t h e ,  K a n s a s ,  was s t a y i n g  w i t h  them 

t e m p o r a r i l y  b e c a u s e  o f  m a r i t a l  p r o b l e m s .  ( R .  953)  G a y l e  was t h e n  

p r e g n a n t  w i t h  J a c k  P e a r c y ' s  baby  a n d  h a d  s u b s e q u e n t l y  g i v e n  b i r t h  

t o  t h e  c h i l d  -- a boy who was a lmost  two y e a r s  o l d  a t  t h e  t ime of 

t h e  t r i a l .  ( R .  953,  9 6 5 )  G a y l e  s a i d  s h e  h a d  t e s t i f i e d  at P e a r c y Y s  

I n d i a n  Rocks  B e a c h ,  S u n s e t  B e a c h ,  S e m i n o l e ,  a n d  P i n e l l a s  
P a r k  a r e  a l l  c o m m u n i t i e s  l o c a t e d  i n  P i n e l l a s  Coun ty  j u s t  n o r t h  of 
S t .  P e t e r s b u r g  a n d  on t h e  a d j a c e n t  b e a c h e s .  
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t r i a l  a n d  c o n t i n u e d  to v i s i t  h i m  .in p r i s o n  o c c a s i o n a l l y .  ( R .  9 6 5 )  

G a y l e  t e s t i f i e d  t h a t ,  on May 5 ,  1986 ,  s h e ,  PearcY, J i m  

D a i l e y  a n d  Dwaine Shaw went  t o  t h e  beach ,  r e t u r n i n g  a b o u t  5 : 0 0  or 

6 :00  t h a t  e v e n i n g .  ( R .  9 5 4 )  Af te r  d i n n e r ,  t h e  t h r e e  men l e f t  f o r  

a few h o u r s ,  r e t u r n i n g  w i t h  t h ree  women. ( R .  954-55) They r o l l e d  

a n d  smoked a j o i n t .  G a y l e  r e l u c t a n t l y  l o a n e d  S h e l l e y  B o g g i o  h e r  

i d e n t i f i c a t i o n  card a n d  "ihey a l l  wen t  o u t ,  w i t h  t h e  e x c e p t i o n  of' 

Dwaine Shaw. ( R .  955 -56)  They d r o p p e d  o f f  two of t h e  g i r l s  b u t  

S h e l l e y  rem=l ined ,  r i d i n g  i n  t h e  back  s e a t  w i t h  D a i l e y .  ( R .  9 5 6 )  

They w e n t  t o  J e r r y ' s  Rock D i s c o  a n d  s t a y e d  a b o u t  a n  h o u r .  

S h e l l e y  d e c l i n e d  t o  d a n c e  v J i t h  J i m  b u t  d a n c e d  o n c e  w i t h  J a c k ,  w i t h  

G a y l e ' s  p e r m i s s i o n .  They r e t u r n e d  home l a t e ,  p r o b a b l y  a b o u t  

m i d n i g h t .  ( R .  957-58 ,  975)  Shaw was s t i l l  t h e r e .  ( R .  9 5 3 )  When 

t h e y  w e n t  i n  t h e  h o u s e ,  S h e l l e y  s l u m p e d  i n  t h e  c h a i r  as  t h o u g h  s h e  

were IFdrunk o r  s o m e t h i n g . 1 F  ( R .  9 7 1 )  

G a y l e  uJent t o  t h e  b a t h r o o m  a n d  when s h e  came o u t ,  J ack ,  

J i m ,  a n d  S h e l l e y  were g o n e .  Shaw was s t i l l  on t h e  c o u c h .  G a y l e  

d i d  n o t  l o o k  i n  D a i l e y ' s  bedroom t o  s ee  i f  h e  was t h e r e .  ( R .  9 7 2 )  

She was a n g r y  b e c a u s e  Jack b r o u g h t  t h e  g i r l s  home, d a n c e d  w i t h  

S h e l l e y ,  a n d  l e f t  w i t h o u t  her  t o  t a k e  S h e l l e y  home. ( R .  968 -70)  

G a y l e  s t a y e d  up  u n t i l  J a c k  a n d  J i m  r e t u r n e d  a t  a b o u t  2 - 0 0  

o r  3 : O O  i n  t h e  m o r n i n g .  ( R .  9 7 6 ,  9 5 9 )  Jack was w e a r i n g  t h e  same 

c l o t h e s  h e  was w e a r i n g  when he l e f t  e a r l i e r .  ( R .  9 5 9 )  J i m  wore  

o n l y  a p a i r  o f  p a n t s  and  t h e y  were wet. He was c a r r y i n g  a b u n d l e  

o f  s o m e t h i n g .  ( R .  9 6 0 )  

The f o l l o w i n g  m o r n i n g  G a y l e  d i s c o v e r e d  b o t t l e s ,  beer  
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c a n s ,  a n d  womenss  c l o t h i n g  i n  h e r  ca r .  She a l s o  f o u n d  a n  e a r r i n g  

which  s h e  r e c o g n i z e d  as b e l o n g i n g  t o  S h e l l e y  B o g g i o .  G a y l e  s a i d  

t h a t  Jack a n d  J i m  h a d  u s e d  the c a r  t h e  n i g h t  b e f o r e .  (R. 9 6 1 )  

Later  i n  t h e  m o r n i n g ,  t h e  men w e n t  t o  t h e  l a u n d r o m a t .  When t h e y  

r e t u r n e d ,  t h e y  t o l d  G a y l e  t o  p a c k  t o  g o  t o  Miami. ( R .  9 6 3 )  

They s t a y e d  i n  Miami a b o u t  a week.  G a y l e  s h a r e d  a room 

w i t h  Jack.  ( R .  9 6 3 )  Shaw s h a r e d  a room w i t h  D a i l e y .  (H. 9 7 9 )  The 

m o r n i n g  a f t e r  t h e y  a r r i v e d ,  h .owever ,  D a i l e y  l e f t  w i t h  h i s  g u i t a r  

a n d  d u f f l e  b a g  a n d  Ga-yle d i d  n o t  s ee  h i m  a g a i n .  (R. 9 6 4 )  

Oza Dwaine Shaw t e s t i f i e d  t h a t  he  was p r e s e n t l y  i n c a r -  

c e ra t ed  i n  t h e  f e d e r a l  p e n i t e n t i a r y  i n  E l r e n o ,  Oklahoma.  (R. 9 9 3 )  

He r e c a l l e d  t h a t  on May 5 ,  1986 ,  h e ,  J a c k ,  a n d  J i m  r o d e  a r o u n d  most 

of t h e  day  d r i n k i n g  bee r .  ( R .  9 9 5 )  They s p o t t e d  t h r e e  g i r l s  h i t c h -  

h i k i n g  a t  a b o u t  t h r e e  o r  f o u r  o ' c l o c k  i n  t h e  a f t e r n o o n .  The  girls 

r e c o g n i z e d  t h e  ca r  a n d  knew Jack a n d  J i m .  The s i x  o f  them rode  

a r o u n d  d r i n k i n g  f o r  a n o t h e r  h o u r  o r  two. 

t o  t h e  h o u s e  i n  S e m i n o l e  :There t h e y  d r a n k  more b e e r .  ( R .  9 9 6 )  

Afterwards,  t h e y  a l l  w e n t  

E v e n t u a l l y ,  t h e  o t h e r s  l e f t ,  a n d  Shaw f e l l  as leep  on t h e  

c o u c h .  When h e  awoke ,  t h e y  h a d  r e t u r n e d  a n d  Jack was l e a v i n g  w i t h  

S h e l l e y .  Shaw a s k e d  Jack  a n d  S h e l l e y  f o r  a r i d e  t o  t h e  phone  b o o t h  

where he c a l l e d  h i s  e x - w i f e  a n d  his g i r l f r i e n d .  (R. 9 9 7 ,  9 9 9 )  

D a i l e y  d i d  n o t  go w i t h  them. ( R .  100'7) Shaw w a l k e d  home s f t e r  

a b o u t  a n  h o u r  a n d  f o u n d  o n l y  G a y l e  t h e r e .  ( R .  998) H e  d i d  n o t  l o o k  

i n  D a i l e y e s  bedroom.  ( R .  1 0 0 6 )  A f t e r  t a l k i n g  t o  G a y l e ,  h 2  f e l l  

a s l e e p  u n t i l  2 : O O  o r  2 :30  i n  t h e  m o r n i n g  when Jack a n d  J i m  

r e t u r n e d .  ( R .  998) He n o t i c e d  t h a t  J i m  seemed t o  w a l k  a l i t t l e  bow 
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l e g g e d  a n d  t h e  i n s i d e  o f  his p a n t s  were we t .  ( R .  9 9 8 )  T h e r e  was 

n o  c o n v e r s a t i o n  a n d  e v e r y o n e  w e n t  t o  b e d .  ( R .  1 0 0 0 )  

When Shaw awoke e a r l y  t h e  f o l l o w i n g  m o r n i n g ,  e v e r y o n e  was 

p a c k i n g .  J a c k  t o l d  h im t h e y  were !!going f o r  a r i d e  f o r  a c o u p l e  

of d a y s . "  No o n e  e x p l a i n e d  t o  h i m  vlrhy t h e y  were t a k i n g  t h e  t r i p .  

( R .  1 0 0 1 )  I n  M i a m i ,  h e  s h a r e d  a room w i t h  D a i l e y  t h e  f i r s t  n i g h t ,  

a f t e r  w h i c h  D a i l e y  l e f t .  ( R .  1 0 0 1 ,  1 0 0 7 )  

D e t e c t i v e  J o h n  H a l l i d a y ,  P i n e l l a s  C o u n t y  S h e r i f f ' s  

D e p a r t m e n t ,  d e s c r i b e d  t o  t h e  j u r y  how h e  d e v e l o p e d  James D a i l e y  a n d  

J a c k  P e a r c y  as  s u s p e c t s .  S h e l l e y ' s  s is ters  i d e n t i f i e d  P e a r c y  ! s  

r e s i d e n c e  i n  t h e  L a r g o / S e m i n o l e  a r ea .  ( R .  910 -12)  They s e t  up  

s u r v e i l l a n c e  a n d ,  on May l o t h ,  G a y l e  B a i l e y  showed u p  a n d  was 

i n t e r v i e w e d .  They  f o u n d  a m o t e l  k e y  f rom t h e  K e n t  Motel i n  Miami 

i n  G a y l e  B a i l e y ' s  c a r .  ( R .  9 1 3 )  

D e t e c t i v e  H a l l i d a y  w e n t  t o  Miami a n d  f o u n d  t h a t  James 

D a i l e y  h a d  s t a y e d  a t  t h e  Ken t  Motel on  t h e  6 t h  a n d  7 t h  o f  May. 

P e a r c y ,  B a i l e y ,  Shaw, a n d  S h a w ' s  g i r l f r i e n d ,  B e t t y  Mingus ,  s t a y e d  

a t  a n o t h e r  h o t e l  on  t h e  7 t h  a n d  8 t h  o f  May. D e t e c t i v e  H a l l j - d a y  

t h e n  w e n t  t o  K a n s a s  where h e  t a l k e d  t o  Jack P e a r c y * s  m o t h e r .  ( R .  

9 1 4 )  P e a r c y  was u l t i m a t e l y  r e t u r n e d  t o  P i n e l l a s  C o ~ n t y . ~  ( R .  9 1 5 )  

H a l l i d a y  t e s t i f i e d  ' cha t  % h e y  f o u n d  a k n i f e  s h e a t h  i n  t h e  
Wals inghain  R e s e r v o i r ,  e a s t  of brhere t h e  body was f o u n d .  ( R .  9 1 8 )  
D e f e n s e  c o u n s e l  moved f o r  m i s t r i a l  b e c s u s e  t h e  i m p l i c a t i o n  was t h a t  
t h e  s h e a t h  was f o u n d  as  a r e s u l t  o f  i n f o r m a t i o n  l e a r n e d  from P e a r c y  
upon h i s  r e t u r n  from K a n s a s .  The c o u r t  d e n i e d  t h e  m o t i o n  a n d  
a l lowed  t h e  p r o s e c u t o r  t o  c o n t i n u e  w i t h  t e s t i m o n y  c o n c e r n i n g  t h e  
r e c o v e r y  o f  t h e  k n i f e  s h e a t h .  ( R .  915-19 ,  926-27)  A t  t h e  e n d  of 
t h e  S t a t e ' s  case ,  d e f e n s e  c o u n s e l  moved t o  s t r i k e  all t e s t i m o n y  
c o n c e r n i n g  t h e  d i s c o v e r y  of t h e  k n i f e  s h e a t h  b e c a u s e  t h e r e  was n o  
e v i d e n c e  l i n K i n g  i t  t o  t h e  cr ime.  The t r i a l  c o u r t  o v e r r u l e d  t h e  
o b j e c t i o n  a n d  d e n i e d  t h e  m o t i o n .  ( R .  1 1 9 9 )  
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O u t s i d e  t h e  p r e s e n c e  o f  t h e  j u r y ,  J a c k  P e a r c y  was c a l l e d  

t o  t h e  s t a n d .  ( R .  986) He i n v o k e d  h i s  r i g h t  t o  r e m a i n  s i l e n t  

p u r s u a n t  t o  t h e  F i f t h  Amendment. ( R .  987 )  The j u d g e  o r d e r e d  h i m  

t o  a n s w e r  t h e  q u e s t i o n s  b u t  h e  a g a i n  i n v o k e d  h i s  r i g h t  t o  r e m a i n  

s i l e n t  a n d  was h e l d  i n  c o n t e m p t  of c o u r t .  ( R .  9 8 9 )  P e a r c y  d i d  n o t  

t e s t i f y  i n  f r o n t  o f  t h e  j u r y .  5 

The p r o s e c u t o r  r e c a l l e d  D e t e c t i v e  H a l l i d a y  t o  t e s t i f y  

a b o u t  t h e  A p p e l l a n t ' s  a r r e s t  i n  November o f  1985.  (R. 1165-66) .  

Over  d e f e n s e  o b j e c t i o n ,  H a l l i d a y  t e s t i f i e d  t h a t  h e  a n d  t h e  v i c t i m ' s  

s i s t e r ,  S t a c e y  B o g g i o ,  w e n t  t o  C a l i f o r n i a  t o  i d e n t i f y  D a i l e y .  A s  

a r e s u l t ,  D a i l e y  was r e t u r n e d  t o  F l o r i d a .  (R. 1 1 6 9 )  A l s o  o v e r  

d e f e n s e  o b j e c t i o n ,  t h e  p r o s e c u t o r  i n t r o d u c e d  a p h o t o g r a p h  o f  D a i l e y  

t a k e n  d u r i n g  t h e  j a i l  b o o k - i n  p r o c e d u r e  ( R .  1169--i '1) a n d  two  p h o t o -  

g r a p h s  s h o w i n g  D a i l e y  a t  t h e  b e a c h  w h e r e  t h e  h o m i c i d e  o c c u r r e d .  

T h e s e  l a t t e r  p h o t o g r a p h s  were t a k e n  at some t ime p r i o r  t o  t h e  

h o m i c i d e  a n d  were f o u n d  i n  G a y l e  B a i l e y ' s  p o s s e s s i o n .  (R. 1172-76)  

James L e i t n e r ,  a n  i n m a t e  at t h e  P i n e l l a s  Coun ty  J a i l ,  

t e s t i f i e d  c o n c e r n i n g  c o n v e r s a t i o n s  w i t h  t h e  A p p e l l a n t  a n d  w i t h  J a c k  

P e a r c y  i n  t h e  j a i l v s  law l i b r a r y .  ( R .  1012-1070)  L e i t n e r  a d m i t t e d  

t h a t  h e  was a w a i t i n g  d i s p o s i t i o n  on  c h a r g e s  o f  c o n s p i r a c y  t o  

t r a f f i c  a n d  t r a f f i c k i n g  i n  c o c a i n e .  (R. 1 0 1 4 )  A l t h o u g h  t h e  c h a r g e s  

c a r r i e d  p e n a l t i e s  o f  15  (minimum m a n d a t o r y )  t o  30 y e a r s .  h e  was 

A t  t h e  s u g g e s t i o n  o f  his a t t o r n e y ,  t h e  j u d g e  s e n t e n c e d  
Pearcy a t  t h a t  t ime t o  s e r v e  f i v e  months  a n d  29  d a y s  c o n s e c u t i v e  
t o  a p r i o r  c o n t e m p t  s e n t e n c e  a n d  t o  h i s  s e n t e n c e  o f  l i f e  i m p r i s o n -  
ment f o r  t h e  i n s t a n t  o f f e n s e .  ( R .  9 9 0 )  
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p r o m i s e d  a f i v e - y e a r  s e n t e n c e  c o n c u r r e n t  w i t h  a t e n - y e a r  s e n t e n c e  

i n  C o l o r a d o .  ( R .  1013-15 ,  1 0 7 2 )  L e i t n e r  t e s t i f i e d  i n  a c r i m i n a l  

case i n  C o l o r a d o  i n  e x c h a n g e  f o r  t h a t  s e n t e n c e .  ( R .  1 0 1 5 )  

L e i t n e r  t e s t i f i e d  t h a t  h e  a n d  a n o t h e r  i n m a t e ,  P a b l o  

D e J e s u s ,  became t r u s t e e s  a n d  w o r k e d  a s  law l i b r a r i a n s  at t h e  

P i n e l l a s  C o u n t y  J a i l .  ( R .  1016-1'7) He s a i d  t h a t  P e a r c y  a n d  D a i l e y  

f r e q u e n t e d  t h e  l i b r a r y  w h i l e  .in j a i l .  (R. 1 0 1 8 - 1 9 )  L e i t n e r  a n d  

D e J e s u s  p a s s e d  o r a l  a n d  w r i t t e n  m e s s a g e s ,  c a l l e d  T v k i t e s v l  i n  t h e  

j a i l ,  b a c k  a n d  f o r t h  b e t w e e n  P e a r c y  a n d  D a i l e y .  

P r i o r  t o  d e l i v e r i n g  t h e  k i t e s ,  L e i t n e r  r e a d  a n d  made 

c o p i e s  o f  t h e m ,  a l l e g e d l y  t o  p r o t e c t  h i m s e l f .  ( R .  1024-25)  He 

t e s t i f i e d  t h a t  h e  r e p o r t e d  the n o t e s  t o  t h e  j a i l  s u p e r v i s o r  b e c a u s e  

h e  " d i d n ' t  p a r t i c u l a r l y  e n j o y  h a v i n g  a n y t h i n g  t o  do  w i t h  i n m a t e s  

t h a t  were d i s c u s s i n g  a crime l i k e  t h a t  w h e r e  someone  was k i l l e d ,  

e s p e c i a l l y  a 1 4  y e a r  o l d . ' !  ( R .  1 0 2 6 )  L e i t n e r  g a v e  c o p i e s  of t h e  

n o t e s  t o  t h e  p r o s e c u t o r .  ( R .  1 0 2 9 )  F o l l o w i n g  a r g u m e n t s  by c o u n s e l ,  

t h e  t r i a l  c o u r t  a d m i t t e d  two n o t e s  w r i t t e n  by t h e  A p p e l l a n t  b u t  d i d  

n o t  a d m i t  two n o t e s  w r i t t e n  by J a c k  P e a r c y .  ( R .  1 0 5 2 )  

L e i t n e r  t e s t i f i e d  t h a t  h e  a l s o  r e l a y e d  v e r b a l  messages 

b e t w e e n  P e a r c y  a n d  D a i l e y  d u r i n g  December of 1986 .  ( R ,  1057-59 ,  

1 0 8 6 )  He r e l a t e d  t o  D a i l e y  w h a t  r izppened at P e a r c y ' s  t r i a l .  (R. 

1060-61)  He s a i d  that D a i l e y  a s k e d  h i m  to t e l l  P e a r c y  t h a t  i f  

P e a r c y  g o t  a new t r i a l  on  a p p e a l ,  h e  w o u l d  t h e n  t e s t i f y  a n d  t e l l  

w h a t  r e a l l y  h a p p e n e d  -- t h a t  h e  was t h e  o n e  t h a t  d i d  i t .  ( R .  1 0 6 6 )  

L e i t n e r  a d v i s e d  D a i l e y  t h a t  i t  was i m p e r a t i v e  t h a t  h e  n o t  t e s t i f y  

a t  h i s  t r i a l  b e c a u s e  h e  w o u l d  t h e n  b e  c h a r g e d  w i t h  p e r j u r y  i f  h e  
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t e s t i f i e d  d i f f e r e n t l y  a t  a r e t r i a l  of J a c k  P e a r c y .  (R. 1069-70 )  

L e i t n e r  t e s t i f i e d  t h a t  P a b l o  D e J e s u s  was 31so i n  t h e  

l i b r a r y  d u r i n g  o n e  o f  t h e  c o n v e r s a t i o n s  a n d  a s k e d  D a i l e y  why h e  h a d  

t o  k i l l  t h e  g i r l  r a t h e r  t h a n  j u s t  k n o c k  h e r  o u t  s i n c e  she was o n l y  

1 4  y e a r s  o l d .  ( R .  1 0 6 6 )  D a i l e y  a l l e g e d l y  r e s p o n d e d ,  'Wan, I j u s t  

l o s t  i t . "  ( R .  1 0 6 7 )  

P a b l o  D e J e s u s  was a l s o  j a i l e d  on  a c o c a i n e  t r a f f i c k i n g  

c h a r g e  a n d  was a w a i t i n g  s e n t e n c i n g .  His p l e a  b a r g a i n  was f o r  t e n  

y e a r s  i n s t e a d  of f i f t e e n  b e c a u s e  h e  t e s t i f i e d  a g a i n s t  a c o d e f e n d a n t  

u n d e r  t h e  " s u b s t a n t i a l  a s s i s t a n c e "  p r o v i s i o n s .  (R 1079-82)  He 

s a i d  t h a t  h i s  l a w y e r  t o l d  h i m  h e  would  g e t  o n l y  s e v e n  y e a r s  i f  h e  

t e s t i f i e d  i n  D a i l e y ' s  t r i a l .  ( R .  1082-83)  His s e n t e n c e  was t o  r u n  

c o n c u r r e n t l y  w i t h  a n  e i g h t - y e a r  Mary land  s e n t e n c e .  ( H .  1 0 9 9 )  

D e J e s u s  r e l a t e d  'chat he met D a i l e y  i n  December o f  1986  

when h e  g a v e  h i m  a n o t e  f r o m  Jack P e a r c y . '  ( R .  1085-87)  He s a i d  

D a i l e y  a s k e d  h i m  t o  t e l l  P e a r c y  n o t  t o  w o r r y ,  t h a t  h e  was t h e  o n l y  

o n e  t h a t  knew w h a t  h a d  h a p p e n e d  a n d ,  as  l o n g  as  h e  d i d n ? t  b r e a k  

down, he c o u l d  b e a t  t h e  ease a n d  t h e n  h e l p  P e a r c y .  (R. 1092)  On 

a n o t h e r  o c c a s i o n ,  D a i l e y  a l l e g e d l y  s a i d  t h a t  h e  a n d  P e a r c y  were 

"fall ( R .  1 0 9 3 )  On a t h i r d  o c c a s i o n ,  DeJesus r e l a t e d  

t o  P e a r c y  t h a t  D a i l e y  s a i d  n o t  t o  w o r r y ,  t h a t  h e  wou ld  n o t  t a k e  t h e  

0 

D e J e s u s  s a i d  t h a t ,  a l t h o u g h  he knew it was a g a i n s t  j a i l  
p o l i c y  t o  p a s s  n o t e s ,  h e  d i d  n o t  know w h e t h e r  i t  was a g a i n s t  t h e  
law. ( R .  1088-89)  D e f e n s e  c o u n s e l  o b j e c t e d  a n 6  moved f o r  a m i s t r i a l  
b e c a u s e  t h e  p r o s e c u t o r i  was i n t e n t i o n a l l y  t r y i n g  t o  i n t r o d u c e  e v i -  
d e n c e  o f  o t h e r  crimes.  T h e  j u d g e  d e n i z d  the m o t i o n  b u t  a d v i s e d  
t h e  p r o s e c u t o r  n o t  t o  g o  i n t o  t h e  o t h e r  crime a s p e c t .  (R. 1 0 8 9 )  

6 
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s t a n d  and c o u l d  b e a t  t h e  case. ( R .  l(395) Another  t i m e ,  D a i l e y  

a l l e g e d l y  a sked  D e J e s u s  t o  r e a s s u r e  Jack  t h a t  h e  would b e a t  t h e  

case and t h e n  t e l l  t h e  t r u t h  -- t h a t  h e  k i l l e d  t h e  g i r l .  ( R .  1895)  

P a u l  S k a l n i k ,  a fo rmer  p o l i c e  o f f i c e r ,  was a l s o  a n  inma te  

a t  t h e  P i n e l l a s  County J a i l .  H i s  p e n d i n g  c h a r g e s  were f o r  p a r o l e  

v i o l a t i o n  and g r a n d  t h e f t .  ( R .  llM7-09) He s a i d  t h a t  no one  had 7 

o f f e r e d  him a n y t h i n g  t o  t e s t i f y  i n  D a i l e y ' s  t r i a l .  S k a I n  i k 

a d m i t t e d ,  however ,  t h a t  h e  had t e s t i f i e d  i n  o t h e r  c r i m i n a l  c a s e s  

o v e r  t h e  p a s t  f i v e  y e a r s I  a p p r o x i m a t e l y  s i x  t o  e i g h t  t i m e s .  ( R .  

1 1 0 8 )  F i v e  o r  s i x  of t h o s e  were E i r s t - d e g r e e  murder c a s e s  and a l l  

i n v o l v e d  i n f o r m a t i o n  h e  a l l s g e d l y  l e a r n e d  w h i l e  i n  j a i l .  ( R ,  1 1 5 6 )  

S k a l n i k  s a i d  t h a t  h e  had  been r e s p o n s i b l e  f o r  h e l p i n g  t o  p u t  38 

p e r s o n s  i n  p r i s o n ,  and t h a t  h e  d i d  t h i s  b e c a u s e  h e  s t i l l  had  law 

en fo rcemen t  i n  him. ( R .  1157)  
@ 

S k a l n i k  t e s t i f i e d  .chat i n  A p r i l  O K  May of 1 9 8 7 ,  P a i l e y  

a sked  him if  h e  k n e w  whe the r  n o t e s  between f r i e n d s  were a d m i s s i b l e  

i n  c o u r t .  ( R .  1 1 1 2 )  H e  s a i d  t h a t  D a i l e y  t o l d  him Pea rcy  had "done 

more t h a n  h e  had s a i d ,  t h a t  h e  had s t a b b e d  [ t h e  g i r l ]  t o o . "  ( R .  

1 1 1 4 )  On a s econd  o c c a s i o n ,  D a i l e y  a l l e g e d l y  t o l d  S k a l n i k  t h a t  

The S t a t e  f i l e d  a motion i n  l i m i n e ,  a t t e m p t i n g  t o  g e t  a 
p r e t r i a l  r u l i n g  p r o h i b i t i n g  d e f e n s e  c o u n s e l  f r o m  c ross -examin ing  
S k a l n i k  c o n c e r n i n g  t h e  t a c t  t h a t  his v i c t i m  9as a n  s l d e r l y  f e m a l e ,  
t h e  amount of money h e  t o o k ,  and how h e  t o o k  i t  f rom t h e  v i c t i m .  
( R .  1609-143) The  mot ion  was h e a r d  on t h e  morning of t h e  May 1 9  

m i s t r i a l  b u t  no r u l i n g  w d s  made. Def snse  c o u n s e l  p romised  n o t  t o  
men t ion  i t  d u r i a g  v o i r  d i r e  and  t h e  c o u r t  a g r e e d  t o  r u l e  on i t  
b e f o r e  anyone ment ioned  i t  a t  t r i a l .  ( R .  1 6 1 1 )  A t  trial, when 
d e f e n s e  c o u n s e l  a sked  S k a l n i k  i f  h i s  crimes i n v o l v e d  t a k i n g  t h i n g s  
from women under  d i s h o n e s t  c i r c u m s t a n c e s ,  t h e  p r o s e c u t o r  o b j e c t e d .  
( R .  1 1 1 8 )  The judge  s u s t a i n e d  the o b j e c t i o n .  (R. 1 1 1 9 - 2 0 )  
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P e a r c y  h a d  a c t u a l l y  h e l d  the g i r l  " u n d e r .  rl A c c o r d i n g  t o  S k r a l n i k ,  

D a i l e y  t o l d  h i m  t h a t  t h e  g i r l  " k e p t  s t a r i n g  a t  h im ( D a i l e y ) ,  

s c r e a m i n g ,  a n d  wou ld  n o t  d i e .  And h e  ( D a i l e y )  s t a b b e d  he r  a n d  h e  

t h r e w  t h e  k n i f e  away. *1 ( R .  1 1  1 6 - 1  7 )  

P r i o r  t o  h i s  a l l e g e d  c o n v e r s a t i o n s  w i t h  D a i l e y ,  S k a l n i k  

h a d  g i v e n  D e t e c t i v e  H a l l i d a y  i n f o r m a t i o n  a b o u t  Jack P e a r c y .  The 

i n f o r m a t i o n  was o f  no  u s e  b e c a u s e  P e a r c y  had  a l r e a d y  b e e n  c o n -  

v i c t e d .  A l t h o u g h  S k a l n i k  t e s t i f i e d  t h a t  H a l l i d a y  d i d  n o t  t e l l  h im 

a b o u t  t h e  c a s e  o r  t h a t  a n y o n e  e l s e  was i n v o l v e d ,  h e  l a t e r  c o n t a c t e d  

H a l l i d a y  t o  r e p o r t  c o n v e r s a t i o n s  w i t h  D a i l e y .  ( R .  1 1 4 6 - 4 7 )  

D e t e c t i v e  H a l l i d a y  also d e s c r i b e d  h i s  m e e t i n g s  w i t h  t h e  

t h r e e  s t a t e  w i t n e s s e s  i n  t h e  P i n e l l a s  Coun ty  J a i l .  He s a i d  t h a t  

h e  n e v e r  p r o m i s e d  them a n y t h i n g  for t h e i r  t e s t i m o n y .  ( R .  1177-54 )  

H a l l i d a y  h a d  w o r k e d  w i t h  P a u l  S k a l n i k  on  p r i o r  cases .  He r e l - a t e d  

t h a t  as  a r e s u l t  o f  i n f o r m a t i o n  from S k a l n i k ,  t h e y  r e c o v e r e d  a ski 

mask worn  by R i c h a r d  C o o p e r ,  o n e  o f  t h e  p e r p e t r a t o r s  of  t h e  High  

P o i n t  m u r d e r s .  ( R .  1186-87 )  They r e c o v e r e d  a weapon i n  a n o t h e r  

case b e c a u s e  o f  S k a l n i k ' s  a s s i s t a n c e .  ( R .  1 1 8 8 )  

H a l l i d a y  a d m i t t e d  t h a t  he h a 6  been  t o  %he j a i l  t r y i n g  t o  

f i n d  w i t n e s s e s  a g a i n s t  D a i l e y  p r i o r  t o  December, 1986,  a n d  h a d  n o t  

f o u n d  a n y .  I n  e a r l y  December, he  h a d  i n t e r v i e w e d  f i f t e e n  o r  s o  

i n m a t e s  a t t e m p t i n g  t o  f i n d  s t a t e m e n t s  D a i l e y  m i g h t  h a v e  made. He 

s a i d  t h a t  h e  d o e s  t h i s  r o u t i n e l y .  ( R .  1 1 9 2 )  

The  s t a t e  r e s t e d .  ( R .  1195-96 )  The d e f e n s e  r e s t e d  

w i t h o u t  p r e s e n t i n g  z case.  ( R .  1 2 2 7 )  On J u n e  2 7 ,  1587,  t h e  j u r y  

f o u n d  A p p e l l a n t  g u i l t y  of f i r s t  d e g r e e  m u r d e r .  ( R .  1 3 1 9 )  
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Penalty Phase 

D e t e c t i v e  Ha. l . l iday t e s t i f i e d  t h a t  h e  h a d  i n v e s t i g a t e d  

c l o s e  t o  o n e  h u n d r e d  homic ides  a n d  a b o u t  o n e  h u n d r e d  s e x u a l  

b a t t e r i e s  o v e r  a s i x - y e a r  p e r i o d ,  ( R .  1342-43)  D e f e n s e  c o u n s e l  

o b j e c t e d  t o  h i s  b e i n g  t e n d e r e d  as  a n  e x p e r t  on h o m i c i d e  i n v e s t i g a -  

t i o n  a n d  s e x u a l  b a t t e r y  b e c a u s e  h i s  o p i n i o n  t e s t i m o n y  xas b a s e d  on 

n o t h i n g  more t h a n  common i n t e l l i g e n c e  a n d  s p e c u l a t i o n .  (R 1351-52)  

N e v e r t h e l e s s ,  t h e  j u d g e  q u a l i f i e d  h i m  as a n  e x p e r t .  ( R .  1 3 5 3 )  

H a l l i d a y  t e s t i f i e d  b e f o r e  t h e  j u r y  t h a t  t h e  v i c t i m ' s  n u d e  

body was f o u n d  t w e n t y  f e e t  o f f  a n  embankment i n  t h e  i n t r a c o a s t a l  

w a t e r w a y .  Her j e a n s  and  s h i r t  were n e a r b y .  The s h i r t  was t o r n  

f r o m  t h e  s t a b b i n g .  Her b l a c k  u n d e r w e a r  was f o u n d  a b o u t  1 4 0  f e e t  

away.  There was a t r a i l  o f  b l o o d  from tha t  l o c a t i o n  t o  t h e  

embankment  where t h e  body was f o u n d .  ( R .  1357)  

Over  d e f e n s e  o b j e c t i o n ,  H a l l i d a y  t e s t i f i e d  t h a t  i t  was 

h i s  o p i n i o n  t h a t  some of t h e  s t a b  wounds o c c u r r e d  a f t e r  t h e  s h i r t  

was r emoved .  ( R .  1 3 5 9 )  A g a i n  o v s r  d e f e n s e  o b j e c t i o n ,  H a l l i d a y  s a i d  

t h a t ,  i n  h i s  o p i n i o n ,  when c l o t h i n g  i s  f o u n d  a t  a d i f f e r e n t  

l o c a t i o n  t h a n  t h e  body ,  c o n s e n s u a l .  sex i s  r u l e d  o u t  b e c a u s e ,  when 

s e x  i s  c o n s e n s u a l ,  f l [ y ] o u  t a k e  [ y o u r  c l o t h i n g ]  w i t h  y o u . "  (R, 1 3 6 0 )  

H a l l i d a y  a l s o  t e s t i f i e d  t h a t  D a i l e y  bdas f o u n d  g u i l t y  

of a g g r a v a t e d  b a t t e r y  i n  A r i z o n a  i n  1979 .  ( R .  1 3 6 0 )  He was 

s e n t e n c e d  t o  170  d a y s  i n  j a i l .  ( R .  1 3 6 2 )  Mary Kay D o l l a r ,  a 

d e f e n s e  w i t n e s s ,  l a t e r  t e s t i f i e d  t h a t  D a i l e y  wro te  t o  h e r  e x p l a i n -  

i n g  t h a t  he  go t  i n t o  t r o u b l e  i n  A r i z o n a  i n  1979  w h i l e  p l a y i n g  p o o l .  

Someone came a t  h i m  vi i th  a p o o l  s t i c k  a n d  h e  h i t  t h e  man i n  s e l f  
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d e f e n s e .  ( R .  1 3 7 6 )  D a i l e y ' s  mother  l a t e r  t e s t i f i e d  t o  e s s e n t i a l l y  

@ t h e  same f a c t s .  ( R .  1 3 9 4 )  O v e r  d e f e n s e  o b j e c t i o n -  t h e  s t a t e  

i n t r o d u c e d  a c e r t i f i e d  copy  o f  t h e  judgmen t  a n d  s e n t e n c e  i n t o  

e v i d e n c e .  ( R .  1397-98 ,  1 4 7 9 )  

Mary Kay D o l l a r  t e s t i f i e d  t h a t  s h e  was marr ied t o  James 

D a i l e y  f o r  t e n  y e a r s .  ( R .  1 3 6 4 )  They met i n  K a n s a s  i n  1962 a n d  

were married i n  1966  when b o t h  were t w e n t y  y e a r s  o l d .  A t  t h e  time 

o f  t h e i r  m a r r i a g e ,  J i m  cJas i n  the A i r  F o r c e .  ( R .  1 3 6 5 )  B e f o r e  

e n t e r i n g  t h e  m i l i t a r y ,  h e  a t t e n d e d  Kansas  S t a t e  C o l l e g e  f o r  a s h o r t  

t ime  a n d  w o r k e d  i n  G l e c t r o n i c s .  He d r o p p e d  o u t  o f  c o l l e g e  when h i s  

f a t h e r  d i e d .  W h i l e  i n  t h e  Cir F o r c e ,  J i m  W ~ S  i n  V i e t n a m  t h r e e  

t imes a n d  i n  Korea, Germany a n d  t h e  P h i l i p p i n e s .  (R, 1366-70)  

J i m  a n d  Mary Kay h a d  cwo c h i l d r e n .  James i i l i c h a e l ,  age 

2 0 ,  was i n  t h e  A i r  F o r c e  a t  t h e  time of  t h e  t r i a l .  S t a c e y  Raye ,  

a age 18,  was w o r k i n g  as a n u r s e i s  a i d $  ( R .  1366 . -69 )  Mary Kay 

i d e n t i f i e d  a p h o t o g r s p h  of h e r s e l f ,  J i m ,  a n d  t h e i r  s o n  when h e  was 

s i x  mon ths  o l d .  ( R .  1 3 7 4 ,  1 4 8 0 )  S h e  s a i d  t h a t  J i m  was good w i t h  

t h e  c h i l d r e n  a n d  n e v e r  h i t  h e r  or t h e  c h i l d r e n .  A l t h o u g h  h e  was 

a v e r y  good h u s b a n d ,  he  h a d  a d r i n k i n g  p r o b l e m  w h i c h  f i n a l l y  c a u s e d  

t h e i r  d i v o r c e .  ( R .  1 3 7 0 )  The d r i n k i n g  p r o b l e m  was worse e a c h  t ime  

h e  r e t u r n e d  f rom Vie tnam.  ( R .  1374-75)  

Mary Kay t e s t i f i e d  t h a t  t h e  o n l y  t imes  s h e  h a d  s e e n  J i m  

g e t  " i n  a s c u f f l e "  was when he  N a s  d e f e n d i n g  a woman. S h e  r e c a l l e d  

t h a t ,  i n  1 9 7 0 ,  h e  i n t e r v e n e d  i n  a n  a r g u m e n t  b e t w e e n  a. g i r l  a n d  h e r  

b o y f r i e n d  a n d  was s t a b b e d  1 1  t imes  by t h e  b o y .  He n e a r l y  d i e d .  ( R .  

1 3 7 2 )  Mary Kay d e s c r i b e d  o t h e r  o c c a s i o n s ,  o n e  of wh ich  was i n  t h e  
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P h i l i p p i n e s ,  when J i m  s t o o d  up  i n  d e f e n s e  o f  a woman. ( R .  1 3 7 2 )  

D a i l e y  i s  t a l e n t e d  w i t h  tqood a n d  made h i s  d a u g h t e r ' s  b e d .  

He p l a y s  t h e  g u i t a r  a n d  s i n g s .  Mary Kay r e p o r t e d  t h a t  h e  s a n g  i n  

t h e  c h u r c h  c h o i r  a n d  t a u g h t  Sunday  S c h o o l  when t h e y  were m a r r i e d .  

(R. 1373)  A l t h o u g h  h e  was r a i s e d  i n  t h e  E p i s c o p a l  c h u r c h ,  h e  

c o n v e r t e d  t o  C a t h o l i c i s m  b e f o r e  h i s  d a u g h t e r  ! s  b i r t h .  ( R .  1373)  

Mary Kay i s  p r e s e n t l y  married t o  R i c h a r d  D o l l a r  who 

worked  w i t n  J i m  D a i l e y  i n  e l e c t r o n i c s  w h i l e  i n  t h e  A i r  F o r c e .  When 

s h e  met R i c h a r d  a n d  h i s  f i r s t  wi fe ,  b o t h  s h e  a n d  R i c h a r d ' s  w i fe  

were p r e g n a n t .  The two f a m i l i e s  became f r i e n d s .  ( R  1 3 6 3 ,  1378)  

J i m  D a i l e y  a n d  D i c k  D o l l a r  are s t i l l  f r i e n d s .  ( R .  1 3 7 3 )  

R i c h a r d  D o l l a r  t e s t i f i e d  t h s t  D a i l e y  wa.s a " b i l l b o a r d -  

t y p e  GI," a r e c r u i t e r s s  d ream.  He was v e r y  good a t  h i s  j o b .  ( R .  

1 3 7 9 )  D o l l a r  i d e n t i f i e d  a p h o t o g r a p h  o f  h i m s e l f  a n d  D a i l e y  i n  t h e  

m i l i t a r y .  ( R .  1 3 8 1 ,  1 4 8 1 )  Years l a t e r ,  a f t e r  D o l l a r  was d i v o r c e d ,  

h e  began  c o r r e s p o n d i n g  w i t h  J i m  a n d  Mary Kay D a i l e y .  Some t ime 

l a t e r ,  a f t e r  b o t h  c o u p l e s  were d i v o r c e d ,  h e  married Mary Kay. ( R .  

1360-81)  D a i l e y  a l l o w e d  R i c h a r d  D o l l a r  t o  a d o p t  h i s  t d o  c h i l d r e n  

b e c a u s e  of h i s  f r i e n d s h i p  w i t h  D o l l a r .  ( R .  1 3 8 2 )  

0 

S t a c e y  D o l l a r  ( f o r m e r l y  S t a c e y  D a i l e y ) ,  a g e  1 6 ,  t e s t i f i e d  

t h a t  s h e  i fas a b o u t  f i v e  y e a r s  o l d  iqhen h e r  p a r e n t s  were d i v o r c e d .  

( R .  1363-84)  S h e  s a i d  t h a t  t h e  A p p e l l a n t  was a good f a t h e r .  ( R .  

1 3 8 4 )  S h e  i d e n t i f i e d  two  homemade b i r t h d a y  cards s h e  r e c e i v e d  

f r o m  h im on h e r  s e v e n t e e n t h  a n d  e i g h t e e n t h  b i r t h d a y s .  ( R ,  1386-88 ,  

1482-83)  S t a c e y  s a i d  t h a t  s h e ' d  b e e n  v i s i t i n g  h e r  f a t h e r  o n c e  a 

week s i n c e  h e  h a d  been  i n  j a i l .  ( R .  1 3 8 8 )  
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Grace D a v i e s ,  t h e  A p p e l l a n t  s mothe r ,  t e s t i f i e d  t h a t  J i m  

was h e r  f a v o r i t e  of her  f o u r  c h i l d r e n  b e c a u s e  h e  was sweet?  l o v i n g ,  a 
a n d  t h o u g h t f u l .  ( R .  1385-90)  S h e  s a i d  t h a t  J i m  was t a l e n t e d  a n d  

s a n g  i n  t h e  c h u r c h  c h o i r .  His f a t h e r  was t h e  c h o i r  d i r e c t o r .  ( R .  

1 3 9 1 )  Mrs. D a v i e s  s a i d  t h a t  J i m l s  f a t h e r  d i e d  a t  a g e  43 from a 

h e a r t  a t t a c k .  J i m ,  who h a d  s t a r t e d  c o l l e g e ,  d i d  n o t  a d j u s t  w e l l  

t o  t h e  l o s s .  ( R .  1391-92)  S h e  c o u l d  n o t  a f f o r d  t o  k e e p  him i n  

c o l l e g e  a f t e r  h i s  f a t h e r ’ s  d e a t h .  ( R .  1 3 9 2 )  T h u s ,  D a i l e y  l e f t  

c o l l e g e  a n d  e n l i s t e d  i n  t h e  A i r  F o r c e .  ( R .  1 3 9 3 )  

The t r i a l  c o u r t  j u d g e  i n s t r u c t e d  t h e  j u r y  o n  f i v e  

a g g r a v a t i n g  f a c t o r s :  ( 1 )  t h e  crime bfas c o m m i t t e d  w h i l e  t h e  

d e f e n d a n t  was e n g a g e d  i n  a s e x u a l  b a t t e r y  o r  a t t e m p t e d  s e x u a l  

b a t t e r y ;  ( 2 )  t h e  crime was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  

( s l H A C 1 f ) ;  ( 3 )  t h e  crime was c o m m i t t e d  t o  a v o i d  o r  p r e v e n t  a l a w f u l  

a r r e s t ;  (4) t h e  crime was commit ted i n  a c o l d ,  c a l c u l a t e d  a n d  @ 
p r e m e d i t a t e d  manner  w i t h o u t  p r e t e n s e  o f  moral  o r  l e g a l  j u s t i f i -  

c a t i o n  ( I 1 C C P V 1 ) ;  a n d  ( 5 )  t h e  d e f e n d a n t  was p r e v i o u s l y  c o n v i c t e d  of 

a f e l o n y  i n v o l v i n g  t h e  u s e  o r  t h r e a t  of v i o l e n c e .  (R, 1126-27)  

He i n s t r u c t e d  t h e  j u r y  t o  c o n s i d e r  t h e  f o l l o w i n g  i n  

m i t i g a t i o n :  ( 1 )  t h e  c a p a c i t y  o f  t h e  d e f e n d a n t  t o  a p p r e c i a t c  t h e  

c r i m i n a l i t y  of his c o n d u c t  o r  c o n f o r m  his c o n d u c t  t o  t h e  r e q u i r e -  

m e n t s  of law kqas s u b s t a n t i a l l y  i m p a i r e d  by a l c o h o l  o r  d r u g s ;  ( 2 )  

t h e  d e f e n d a n t  was a n  a c c o m p l i c e  i n  t h e  o f f e n s e  b u t  t h e  o f f e n s e  WLS 

c o m m i t t e d  by a n o t h e r  a n d  t h e  d c f e n d a n t  y s  p a r t i c i p a t i o n  was r e l a -  

t i v e l y  m i n o r ;  ( 3 )  t h e  d e f e n d a n t  a c t e d  u n d e r  e x t r e m e  d u r e s s  o r  u n d e r  

s u b s t a n t i a l  d o m i n a t i o n  by a n o t h e r  p e r s o n ;  (4) t h e  d e f e n d a n t  was 
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u n d e r  t h e  i n f l u e n c e  of" e x t r e m e  m e n t a l  o r  e m o t i o n a l  d i s t u r b a n c e ;  and  

( 5 )  a n y  o t h e r  a s p e c t ;  of h i s  c h a r a c t e r  o r  record  o r  a n y  o t h e r  

c i r c u m s t a n c e  o f  t h e  o f f e n s e .  ( R .  1427-28)  

The j u r y  recommended t h e  d e a t h  p e n a l t y .  ( R .  1 4 3 3 ,  1 5 6 )  

Sentencing 

S e n t e n c i n g  was h e l d  on  A u g u s t  7 ,  1967 .  The A p p e l l a n t  

made a s t a t e m e n t  t o  t h e  c o u r t  e x p r e s s i n g  h i s  r e g r e t  f o r  t h e  d e a t h  

o f  S h e l l e y  B o g g i o  a n d  h i s  d i s i l l u s i o n m e n t  w i t h  t h e  c r i m i n a l  j u s t i c e  

s y s t e m .  A l t h o u g h  D a i l e y  p r o f e s s e d  h i s  i n n o c e n c e ,  h e  r e q u e s t e d  t h e  

d e a t h  p e n a l t y  r a t h e r  t h a n  L i f e  i m p r i s o n m e n t .  ( R .  1442-44)  T h u s ,  

d e f e n s e  c o u n s e l  d i d  n o t  a r g u e  f o r  a l i f e  s e n t e n c e  a n d  D a i l e y  was 

s e n t e n c e d  t o  d e a t h  i n  t h e  e l e c t r i c  c h a i r .  ( R .  2 3 1 ,  '1446) J u d g e  

P e n i c k  t o l d  D a i l e y  t h a t  h e  also p r e s i d e d  o v e r  t h e  t r i a l  of c o d e -  

f e n d a n t  J a c k  P e a r c y  and  f o u n d  D a i l e y  most  c u l p a b l e .  ( R .  1445-46)  

I n  h i s  w r i t t e n  o r d e r  d a t e d  S e p t e m b e r  2 ,  1987,  J u d g e  

P e n i c k  f o u n d  t h e  same f i v e  a g g r a v a t i n g  f a c t o r s  on  w h i c h  he  i n -  

s t r u c t e d  t h e  j u r y .  ( R .  233 -37)  After  d i s c u s s i n g  e a c h  o f  t h e  

m i t i g a t i n g  f a c t o r s  read t o  t h e  j u r y ,  h e  c o n c l u d e d  t n a t  n o n e  o f  

t h e s e  f a c t o r s  m i t i g a t e d  t h e  crime. ( R .  237 -39)  The j u d g e  a l s o  

d i s c u s s e d  t h e  d i s p a r i t y  i n  s e n t e n c i n g  b e t w e e n  D a i l e y  a n d  P e a r c y .  

He n o t e d  t h a t  h e  p r e s i d e d  o v e r  t h e  t r i a l s  of b o t h  d e f e n d a n t s  

a c c u s e d  of t h i s  m u r d e r  a n d  t h a t  J a c k  P e a r c y ,  t h e  c o d e f e n d a n t ,  was 

f o u n d  g u i l t y  o f  f i r s t - d e g r e e  m u r d e r  a n d  s e n t e n c e d  t o  l i f e  i n  

p r i s o n .  ( R .  2 3 2 )  H i s  o p i n i o n  was t h a t  D a i l e y  " N a s  c l e a r l y  t h e  

d o m i n a t i n g  f o r c e  b e h i n d  t h e  murde r  o f  S h e l l y  Boggio." ( R .  2 3 9 )  

@ 
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SUPIMARY OF 'THE A R G U M E N T  

ISSUE I :  T h e  t r i a l  j u d g e  e r r e d  by p e r m i t t i n g  t h e  p r o -  

s e c u t o r  t o  i n t r o d u c e  e v i d e n c e  a t  t r i a l  t ha t  t h e  A p p e l l a n t  f o u g h t  

e x t r a d i t i o n  f rom C a l i f o r n i a .  The e v i d e n c e  was n o t  p r o b a t i v e  o f  

f l i g h t  o r  c o n s c i o u s n e s s  of g u i l t  b e c a u s e  t h e r e  were o t h e r  p o s s i b l e  

r e a s o n s  f o r  h i s  r e f u s a l  t o  w a i v e  e x t r a d i t i o n .  T h u s ,  i t  was i r -  

r e l e v a n t  a n d  p r e j u d i c i a l .  A d d i t i o n a l l y ,  as w i t h  t h e  r i g h t  t o  r e m a i n  

s i l e n t ,  i t  i s  f u n d a m e n t a l l y  u n f a i r  f o r  t h e  s t a t e  t o  t e l l  someone  

t h a t  he h a s  t h e  r i g h t  t o  r e f u s e  t o  w a i v e  e x t r a d i t i o n  a n d ,  when h e  

chooses  t o  e x e r c i s e  t h e  r i g h t ,  t o  p e n a l i z e  h i m  f o r  d o i n g  s o  by 

u s i n g  h i s  e x e r c i s e  of t h e  r i g h t  a g a i n s t  h i m  a t  t r i a l .  

ISSUE 11: D e f e n s e  c o u n s e l  o b j e c t e d  when t h e  p r o s e c u t o r  

a t t e m p t e d  t o  i n t r o d u c e  i n t o  e v i d e n c e  a b o o k - i n  p h o t o g r a p h  of t h e  

A p p e l l a n t ,  b e c a u s e  t h e  p h o t o g r a p h  h a d  n o t  b e e n  p r o v i d e d  t o  t h e  

d e f e n s e  i n  d i s c o v e r y .  A l t h o u g h  t h e  t r i a l  j u d g e  o f f e r e d  t o  a l l o w  

d e f e n s e  c o u n s e l  t o  q u e s t i o n  t h e  w i t n e s s  c o n c e r n i n g  t h e  a u t h e n t i c i t y  

o f  t h e  p h o t o g r a p h ,  which was n e v e r  q u e s t i o n e d ,  h e  f a i l e d  t o  h o l d  

t h e  m a n d a t e d  R i c h a r d s o n  h e a r i n g  c o n c e r n i n g  t h e  d i s c o v e r y  v i o l a t i o n .  

T h i s  i s  p e r  se  r e v e r s i b l e  e r r o r .  

ISSUE L I E :  The j u d g e  p e r m i t t e d  t h e  s t a t e  t o  e l i c i t  hear -  

s a y  t e s t i m o n y  from two j a i l  i n m a t e s  c o n c e r n i n g  i n f o r m a t i o n  p a s s e d  

b e t w e e n  D a i l e y  a n d  t h e  c o d e f e n d a n t ,  J a c k  P e a r c y ,  w h i l e  i n  t h e  

P i n e l l a s  C o u n t y  J a i l .  A d d i t i o n a l l y ,  t h e  c o u r t  a l l owed  t e s t i m o n y  

c o n c e r n i n g  t h e  d i s c o v e r y  o f  a k n i f e  s h e a t h ,  o b v i o u s l y  b a s e d  on 

i n f o r m a t i o n  r e c e i v e d  from P e a r c y  who d i d  n o t  t e s t i f y  a t  t r i s l .  

The  s t a t e  a t t e m p t e d  t o  c i r c u m v e n t  t h e  h e a r s a y  r u l e  by n o t  a s k i n g  e 



t h e  w i t n e s s e s  t o  r e v e a l  t h e  s o u r c e  o f  t h e i r  t e s t i m o n y .  Never -  

t h e l e s s ,  i t  was a p p a r e n t  t h a t  t h e  t e s t i m o n y  was h e a r s a y  based  on 

P e a r c y ' s  o u t - o f - c o u r t  s t a t e m e n t s .  T h u s ,  t h e  s p i r i t  o f  t h e  h e a r s a y  

r u l e  was v i o l a t e d  a n d  t h e  A p p e l l a n t  was  p r e j u d i c e d .  

ISSUE P V :  The t r i a l  c o u r t  p e r m i t t e d  t h e  s t a t e  t o  i n t r o -  

d u c e  i n t o  e v i d e n c e  a k n i f e  s h e a t h  f o u n d  i n  Wal s ingham R e s e r v o i r ,  

l o c a t e d  b e t w e e n  t h e  crime s c e n e  arid t h e  h o u s e  where D a i l e y  a n d  t h e  

c o d e f e n d a n t  were l i v i n g .  A l t h o u g h  t h e r e  was t e s t i m o n y  c o n c e r n i n g  

i t s  d i s c o v e r y ,  t h e r e  was no t e s t i m o n y  t o  c o n n e c t  t h e  k n i f e  s h e a t h  

t o  t h e  A p p e l l a n t  o r  t h e  crime. T h u s ,  t h e  c o u r t  e r r e d  by a l l o w i n g  

t h e  s t a t e  t o  i n t r o d u c e  t h e  s h e a t h  i n t o  e v i d e n c e .  

ISSUE V :  O v e r  d e f e n s e  o b j e c t i o n ,  t h e  t r i a l  c o u r t  p e r -  

m i t t e d  t h e  p r o s e c u t o r  t o  e l i c i t  h e a r s a y  f r o m  D e t e c t i v e  H a l l i d a y  

a b o u t  p r i o r  s t a t e m e n t s  made t o  h i m  by t h e  t h r e e  w i t n e s s e s  f r o m  t h e  

P i n e l l a s  Coun ty  J a i l .  The s t a t e m e n t s  were r e p e t i t i v e  o f  s t a t e m e n t s  

made e a r l i e r  d u r i n g  t h e  t r i a l .  They were n o t  a d m i s s i b l e  u n d e r  t h e  

s t a t e  o f  mind e x c e p t i o n  t o  t h e  h e a r s a y  r u l e ,  a s  a r g u e d  by t h e  

p r o s e c u t o r ,  b u t  i n s t e a d  u e r e  p r i o r  c o n s i s t e n t  s t a t e m e n t s .  They 

were i n a d m i s s i b l e  b e c a u s e  t h e y  were n o t  made p r i o r  t o  t h e  e x i s t e n c e  

o f  t h e  w i t n e s s e s  m o t i v e s  t o  f a b r i c a t e .  

ISSUE VI: The t r i a l  c o u r t  s u s t a i n e d  t h e  s t a t e ' s  o b j e c -  

t i o n  when d . e f e n s e  c o u n s e l  a t t e m p t e d  t o  c r o s s - e x a m i n e  P a u l  S k a l n i k ,  

a key p r o s e c u t i o n  w i t n e s s ,  c o n c e r n i n g  t h e  n a t u r e  o f  h i s  p r e s e n t  a n d  

p r i o r  f e l o n i e s  i n  w h i c h  he  c o n n e d  women o u t  o f  money. Thi.s was 

e r r o r  f o r  two r e a s o n s .  F i r s t ,  d e f e n s e  c o u n s e l  had  a n  a b s o l u t e  r i g h t  

t o  q u e s t i o n  t h e  w i t n e s s  c o n c e r n i n g  t h e  f a c t s  b e h i n d  h i s  p e n d i n g  



c h a r g e s .  S e c o n d ,  t h e  A p p e l l a n t  was d e n i e d  his s i x t h  amendment 

r i g h t  to c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h im.  The s t a t e  o p e n e d  t h e  

d o o r  t o  t h i s  f o r m  o f  q u e s t i o n i n g  when S k a l n i k  vouched  f o r  h i s  

c r e d i b i l i t y  as a s t a t e  w i t n e s s .  T h u s ,  t h e  A p p e l l a n t  was d e n i e d  h i s  

r i g h t  to p r e s e n t  a m e a n i n g f u l  d e f e n s e .  

ISSUE V I I :  The t r i a l  c o u r t  e r r ed  by i n s t r u c t i n g  t h e  j u r y  

on  t h e  f i n a l  s e n t e n c e  o f  t h e  f f p r i n c i p a l s r l  i n s t r u c t i o n  -- t h a t  t h e  

d e f e n d a n t  n e e d  n o t  h a v e  b e e n  p r e s e n t  when t h e  crime was c o m m i t t e d  

t o  be  g u i l t y .  J u r y  i n s t r u c t i o n s  s h o u l d  o n l y  be g i v e n  when s u p p o r t e d  

by t h e  e v i d e n c e  at t r ia l . .  There  was s b s o l u t e l y  no e v i d e n c e  to 

s u p p o r t  s u c h  a t h e o r y  a n d  n e i t h e r  t h e  d e f e n s e  n o r  t h e  p r o s e c u t i o n  

r e q u e s t e d  t h e  i n s t r u c t i o n .  It was p a r t i c u l a r l y  h a r m f u l  b e c a u s e  i t  

e n c o u r a g e d  t h e  j u r o r s  t o  f i n d  t h e  A p p e l l a n t  g u i l t y  e v e n  i f  t h e y  

b e l i e v e d  t h a t  h e  was a t  home i n  bed  when c o d e f e n d a n t  Jack P e a r c y  

k i l l e d  t h e  v i c t i m .  The f a c t  t h a t  the c o d e f e n d a n t s  e n d e a v o r e d  t o  

p r o t e c t  each o t h e r  f r o m  c o n v i c t i o n  a f t e r  t h e  o f f e n s e  may h a v e  

m i s l e d  t h e  j u r o r s  to b e l i e v e  D a i l e y  was g u i l t y  as a p r i n c i p a l  e v e n  

i f '  he h a d  n o t h i n g  t o  do  w i t h  the  m u r d e r .  

ISSUE V I I C I :  D u r i n g  h e r  c l o s i n g  a r g u m e n t ,  the p r o s e c u t o r  

made two comments w h i c h  were * ' f a . i r l y  s u s c e p t i b l e v f  o f  b e i n g  v i ewed  

by t h e  j u r y  as comments on t h e  A p p e l l a n t D s  f a i l u r e  t o  t e s t i f y .  The 

c o u r t  o v e r r u l e d  d e f e n s e  c o u n s e l ' s  ob  j e c t i o n .  The e r r o r  may h a v e  

c o n t r i b u t e d  t o  t h e  v e r d i c t  b e c a u s e  t h e  p r o s e c u t o r  Fs  a r g u m e n t  m i g h t  

h a v e  p e r s u a d e d  t h e  j u r o r s  t h a t  t h e  A p p e l l a n t  w o u l d  h a v e  t e s t i f i e d ,  

i f  h e  were i n n o c e n t ,  t o  r e f u t e  t h e  c i r c u m s t a n t i a l  e v i d e n c e  a n d  t h e  

t e s t i m o n y  o f  t h e  jail i n f o r m a n t s .  
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ISSUE I X :  D u r i n g  p e n a l t y  p h a s e ,  t h e  j u d g e  q u a l i f i e d  

D e t e c t i v e  H a l l i d a y  as a n  e x p e r t  i n  homic ide  a n d  s e x u a l  b a t t e r y  a n d  

a l l o w e d  h i m  t o  t e s t i f y  t h a t ,  b e c a u s e  t h e  v i c t i m P s  body was f o u n d  

n u d e  a n d  h e r  c l o t h i n g  s c a t t e r e d  a r o u n d  t h e  a r e a ,  i t  was h i g h l y  

p r o b a b l e  t h a t  a s e x u a l  b a t t e r y  o r  a t t e m p t e d  s e x u a l  b a t t e r y  o c c u r -  

r e d .  D u r i n g  p r i o r  v o i r  d i r e  o f  H a l l i d a y ,  h e  a d m i t t e d  t h a t  h i s  

t e s t i m o n y  was m e r e l y  common s e n s e  a n d  a " f a i r  a s s u m p t i o n . 1 1  I t  i s  

e r r o r  f o r  t h e  c o u r t  t o  p e r m i t  e x p e r t  t e s t i m o n y  when t h e  s u b j e c t  o f  

t h e  t e s t i m o n y  i s  w i t h i n  t h e  common u n d e r s t a n d i n g  o f  t h e  j u r o r s .  

H a l l i d a y ' s  t e s t i m o n y ,  as  h e  r e a d i l y  a d m i t t e d ,  was o n l y  common s e n s e  

a n d  was, t h e r e f o r e ,  n o t  h e l p f u l  t o  t h e  j u r y .  I n  f a c t ,  i t  may h a v e  

c a u s e d  them t o  make f i n d i n g s  u i t h o u t  i n d e p e n d e n t  a n a l y s i s .  

ISSUE X :  The t r i a l  c o u r t  e r r e d  by i n s t r u c t i n g  on a n d  

f i n d i n g  t h r e e  s t a t u t o r y  a g g r a v a t i n g  f a c t o r s  -- t h a t  t h e  crime was 

committed d u r i n g  a s e x u a l  b a t t e r y ,  t o  a v o i d  a r r e s t ,  a n d  i n  ?I c o l d ,  

c a l c u l a t e d  a n d  p r e m e d i t a t e d  manner .  None of  t h e s e  f a c t o r s  were 

s u p p o r t e d  by t h e  e v i d e n c e .  A d d i t i o n a l l y ,  t h e  j u d g e  f o u n d  a non-  

s t a t u t o r y  a g g r a v a t i n g  f a c t o r  -- t h a t  t h e  A p p e l l a n t  h a d  b e e n  a 

d r i f t e r  f o r  t w e n t y  y e a r s .  He b u r i e d  t h a t  f a c t o r  a m i d s t  h i s  

d i s c u s s i o n  of  n o n s t a t u t o r y  m i t i g a t i o n .  The c o u r t  i s  p r o h i b i t e d  by 

s t a t u t e  from c o n s i d e r i n g  n o n s t a t u t o r y  a g g r a v a t i n g  f a c t o r s .  

ISSUE X I :  To s u p p o r t  h i s  i n s t r u c t i o n  on t h e  S 921 .141  

( b ) ( 2 )  s t a t u t o r y  a g g r a v a t i n g  f a c t o r  -- t h a t  t h e  A p p e l l a n t  h a d  b e e n  

c o n v i c t e d  of  a p r i o r  v i o l e n t  f e l o n y ,  t h e  t r i a l  j u d g e  a d m i t t e d  a 

c e r t i f i e d  copy  o f  D a i l e y ? s  judgmen t  a n d  s e n t e n c e  i n  a 1979  c o n v i c -  

t i o n  f o r  a g g r a v a t e d  b a t t e r y .  The document  c o n t a i n e d  2 n o t a t i o n  t h a t  e 
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a n o t h e r  charge had been  d i s m i s s e d  p u r s u a n t  t o  t h e  p l e a  a g r e e m e n t .  

A l t h o u g h  d e f e n s e  c o u n s e l  o b j e c t e d  t o  t h e  documen t  ? s  a d m i s s i o n  

w i t h o u t  d e l e t i o n  of t h e  n o t a t i o n ,  t h e  c o u r t  a d m i t t e d  i t  "as i s . s t  

T h i s  was e r r o r  b e c a u s e  t h e  d i s m i s s e d  o f f e n s e  was n o t  a " c o n v i c t i o n r 1  

a s  r e q u i r e d  by s u b s e c t i o n  (5)(b). 

ISSUE X I I :  The  t r i a l  c o u r t  e r r ed  by f a i l i n g  t o  c o n s i d e r  

t h e  m i t i g a t i o n  p r e s e n t e d  by t h e  d e f e n s e  d u r i n g  p e n a l t y  p h a s e .  

A l t h o u g h  a s e n t e n c i n g  j u d g e  may f i n d  t h a t  m i t i g a t i o n  does n o t  

o u t w e i g h  t h e  s t a t u t o r y  a g g r a v a t i o n ,  h e  may n o t  r e f u s e  t o  c o n s i d e r  

t h e  m i t i g a t i o n  a t  a l l .  The t r i a l  c o u r t  e r r e d  by f a i l i n g  t o  c o n -  

s i d e r  a s t a t u t o r y  m i t i g a t o r  a n d  v a r i o u s  n o n s t a t u t o r y  m i t i g a t i o n ,  

i n c l u d i n g  d i s p a r i t y  i n  s e n t e n c i n g  b e t w e e n  t he  A p p e l l a n t  a n d  t h e  

e q u a l l y  g u i l t y  c o d e f e n d a n t .  

ISSUE XLII: I n  h i s  w r i t t e n  f i n d i n g s  o f  f a c t  i n  s u p p o r t  

o f  t h e  d e a t h  p e n a l t y ,  t h e  c o u r t  e r r o n e o u s l y  c o n s i d e r e d  f a c t s  n o t  
0 

of record .  These f a c t s  i n c l u d e d  31.1 o f  t h e  e v i d e n c e  p r e s e n t e d  a t  

t h e  t r i a l  of t h e  c o d e f e n d a n t ,  J a c k  P e a r c y ;  t h e  a r g u m e n t s  o f  c o u n s e l  

i n  t h a t  t r i a l ;  t h e  ~ o d e f e n d a n t ~ s  P S I ;  t h e  p r o ~ e c u t o r ~ s  s e n t e n c i n g  

memorandum which  i n c l u d e d  f a c t s  n o t  of r e c o r d ;  a n d  a v i c t i m  i m p a c t  

s t a t e m e n t  i n  D a i l e y ' s  P S I .  I t  i s  well e s t a b l i s h e d  t h a t  t h e  t r i a l  

c o u r t  may n o t  c o n s i d e r  n o n r e c o r d  i n f o r m a t i o n ,  d o c u m e n t s  t h a t  h a v e  

n o t  b e e n  f u r n i s h e d  Lo t h e  d e f e n s e ,  s t a t e m e n t s  o f  c o d e f e n d a n t s  f r o m  

o t h e r  t r i a l s ,  a n d  v i c t i m  i m p a c t  s t a t e m e n t s .  T h u s ,  t h e  t r i a l  c o u r t  

v i o l a t e d  D a i l e y ' s  s i x t h  amendment r i g h t  t o  c o n f r o n t  t h e  w i t n e s s e s  

a n d  his e i g h t h  amendment r i g h t  t o  a c o n s t i t u t i o n a l  a n d  r e l i a b l e  

s e n t e n c i n g  p r o c e e d i n g .  
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A R G U M E N T  

ISSUE I 

THE ' T R I A L  C O U R T  E R R E D  BY A D M I T T I N G  
EVIDENCE 'THAT THE APPELLANT EXERCISED 
HIS R I G H T  TG A N  E X ' T R A D L T I O N  H E A R I N G  
A N D  BY PERNZTTING TSE PROSECUTOH TO 
COIVPIEN'I O N  'THAJT EVLDENCE D U R I N G  HIS 

- 

O P E N I N G  A H G U M E N T .  

The A p p e l l a n t  was e x t r a d i t e c ;  f r o m  C a l i f o r n i a  on  o r  a b o u t  

F e b r u a r y  1 2 ,  1986,  a n d  booked i n t o  t h e  P i n e l l a s  C o u n t y  J a i l .  ( R .  

9) D u r i n g  o p e n i n g  a r g u m e n t  a t  t r i a l ?  t h e  p r o s e c u t o r  ' c o l d  t h e  j u r y  

t h a t  D a i l e y  f o u g h t  e x t r a d i t i o n  f r o m  C a l i f o r n i a ,  a n d  t h a t  D e t e c t i v e  

H a l l i d a y  a n d  t h e  . v i c t i m ' s  t w i n  s i s te r  h a d  t o  go t o  C a l i f o r n i a  t o  

i d e n t i f y  h im.  D e f e n s e  c o u n s e l  moved f o r  a, m i s t r i a l ,  a r g u i n g  t h a t  

t h e  A p p e l l a n t  e x e r c i s e d  a c o n s t i t u t i o n a l  r i g h t  -- t h e  r i g h t  t o  

r e m a i n  s i l e n t .  ( R .  '7152) The p ~ o s e c u t o r  a r g u e d  t h a t  it was r e l e v a n t  

to show i n t e n t ,  d e n i a l  of' g u i l t ,  a n d  f l i g h t .  The c o u r t  t ook  t h e  

m o t i o n  u n d e r  a d v i s e m e n t .  ( R .  '752) 

The p r o s e c u t o r  l a t e r  c a l l e d  D e t e c t i v e  H a l l i d a y  t o  t e s t i f y  

a b o u t  t h e  A p p e l l a n t  vs  a r r e s t  a n d  e x t r a d i t i o n .  ( R .  1165-66 )  D e f e n s e  

c o u n s e l  * s  m o t i o n  f o r  m i s t r i a l , ,  made d u r i n g  t h e  p r o s e c u t o r ' s  o p e n i n g  

s t a t e m e n t ,  was s t i l l  p e n d i n g .  T h i s  time t h e  p r o s e c u t o r  a r g u e d  t h a t  

D a i l c y  ! s  f a i l u r e  t o  w a i v e  e x t r a d i t i o n  showed c o n s c i o u s n e s s  of g u i l t  

a n d  f l i g h t  f r o m  P i n e l l a s  C o u n t y .  D e f e n s e  c o u n s e l  a r g u e d  t h a t  his 

c l i e n t  c la imed a c o n s t i t u t i o n a l  r i g h t  n o t  t o  waive e x t r a d i t i o n .  

( R .  1 1 6 2 )  The t r i a l  j u d g e  d e n i e d  t h e  m o t i o n  f o r  new t r i a l ,  o v e r -  

r u l e d  t h e  o b j e c t i o n ,  a n d  g r a a n t e d  d z f e n s e  c o u n s e l  a c o n t i n u i n g  

o b j e c t i o n .  (X. 1167- -69 )  

t 
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H a l l i d a y  f i r s t  t e s t i f i e d  t ha t  D a i l e y  was a r r e s t e d  i n  

November of 1985, a n d  t h a t  h e  t o o k  p a r t  i n  t h e  e x t r a d i t i o n .  ( R .  

1 1 6 6 )  Af t e r  t h e  d e f e n s e  o b j e c t i o n  was o v e r r u l e d ,  h e  t e s t i f i e d  t h a t  

he  w e n t  t o  C a l i f o r n i a  w i t h  S t a c e y  B o g g i o  b e c a u s e  s h e  h a d  t o  

A s  a r e s u l t ,  D a i l e y  was r e t u r n e d  t o  i d e n t i f y  James D a i l e y .  8 

F l o r i d a  a n d  i n c a r c e r a t e d  i n  t h e  P i n e l l a s  Coun ty  J a i l .  ( R .  1 1 6 9 )  

I n  S t a t e  v. Henson ,  221 Ran. 635, 562  P .2d  51 ( 1 9 7 7 1 ,  t h e  

Supreme C o u r t  of Kansas  c o n s i d e r e d  t h e  v e r y  same i s s u e  we a d d r e s s  

h e r e  -- t h e  a d m i s s i b i l i t y  of  e v i d e n c e  t ha t  t h e  d e f e n d a n t  f o u g h t  

e x t r a d i t i o n .  The c o u r t  f i r s t  n o t e d  t h a t  i t  f o u n d  no K a n s a s  case 

w h i c h  d e a l t  w i t h  t h e  i s s u e ,  a n d  t h a t  o t h e r  s t a t e s  d i f f e r e d  i n  t h e i r  

t r e a t m e n t  of i t .  562 P . 2 d  a t  63. T h e  Henson c o u r t  d e t e r m i n e d  t h a t  

t h e  b e t t e r  v i ew was tha t  s u c h  e v i d e n c e  was i n a d m i s s i b l e  b e c a u s e  

t l w a i v e r  o f  e x t r a d i t i o n  is  no  e v i d e n c e  o f  i n n o c e n c e ,  a n d  r e s i s t a n c e  

i s  n o  e v i d e n c e  o f  g u i l t . "  562 P . 2 d  at 64 ( c i t i n g  Commonwealth v.  

Woong Knee New, 354 P a .  188, 47 A.2d 450,  467  ( 1 9 4 6 ) ) ;  S t a t e  v .  

M a r t i n ,  229  Mo. 6 2 0 ,  129 S.W. 881 ( 1 9 1 0 ) .  The  c o u r t  r e a s o n e d  t h a t ,  

u n d e r  t h e  U n i f o r m  C r i m i n a l  E x t r a d i t i o n  Act a n d  Compact ,  

e v e r y  a c c u s e d  p e r s o n  i s  a f f o r d e d  the  r i g h t  t o  
h a v e  e x t r a d i t i o n  a d j u d i c a t e d -  . . . [ T l h e  
d e f e n d a n t  was m e r e l y  e x e r c i s i n g  h i s  s t a t u t o r y  
r i g h t s  . . . i n  r e f u s i n g  t o  e x e c u t e  a w a i v e r  
of e x t r a d i t i o n .  R e f u s a l  t o  waive s t a t u t o r y  
r i g h t s  i n  c o n n e c t i o n  iJ:ith e x t r a d i t i o n  i s  t o  b e  
d i s t i n g u i s h e d  f r o m  a n  a c c u s e d ' s  r e f u s a l  t o  

' D a i l e y  a p p a r e n t l y  r a i s e d  the  i s s u e  of  i d e n t i t y  i n  f i g h t i n g  
e x t r a d i t i o n .  The p r o s e c u t o r  a g r e e d  n o t  t o  b r i n g  o u t  a t  t r i a l  t h a t  
D a i l e y  d e n i e d  he  was t h e  same p e r s o n  tha t  was crnnted for m u r d e r .  
( R .  1166-69)  A c t u a l l y ,  i t  w o u l d  h a v e  b e e n  t o  his b e n e f i t  i f  t h e  
j u r o r s  had  h e a r d  t h i s  d e f e n s e  ( o n c e  t h e  e x t r a d i t i o n  was i n  e v i -  
d e n c e )  because i t  s u g g e s t s  t h a t  D a i l e y  d i d  n o t  know t h a t  a murde r  
o c c u r r e d  a n d  a s sumed  t h a t  the s u s p e c t  was a n o t h e r  Ja.mes D a i l e y .  
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f u r n i s h  h a n d w r i t i n g  e x e m p l a r s  o r  v o i c e  s a m p l e s  
where n o  s t a t u t o r y  r i g h t s  a r e  i n v o l v e d .  

5 6 2  P .2d  a t  64 ( c i t a t i o n  o m i t t e d ) .  
a 

The i s s u e  wou ld  seem t o  be a case of f i r s t  i m p r e s s i o n  i n  

F l o r i d a  also. We b e l i e v e ,  h o w e v e r ,  t h a t  F l o r i d a  wou ld  a g r e e  w i t h  

t h e  K a n s a s  Supreme  C o u r t ,  f i n d i n g  t h e  e v i d e n c e  i n a d m i s s i b l e ,  f o r  

s e v e r a l  r e a s o n s .  F i r s t  0.f a l l ,  it v i o l a t e s  d u e  process  to a s s u r e  

a n  i n d i v i d u a l  t h a t  h e  h a s  t h e  r i g h t  t o  c o n t e s t  e x t r a d i t i o n  a n d ,  

when he  e x e r c i s e s  t h e  r i g h t ,  t o  u s e  i t  a s  e v i d e n c e  a g a i n s t  h im.  

A f u n d a m e n t a l  p r i n c i p a l  of c o n s t i t u t i o n a l  law i s  t h a t  t h e  s t a t e  may 

n o t  p e n a l i z e  a d e f e n d a n t  f o r  e x e r c i s i n g  a l e g a l  r i g h t  by u s i n g  h i s  

e x e r c i s e  of t h a t  r i g h t  as  e v i d e n c e  a g a i n s t  h i m  a t  t r i a l .  S e e  D o y l e  

v .  O h i o ,  426  U.S. 6 1 0 ,  96  S .  C t .  2 2 4 0 ,  49 L .  E d .  2d 91 ( 1 9 7 6 ) ;  

S t a t e  v .  B u r w i c k ,  442  S o . 2 d  944 ( F l a .  1 9 8 3 ) ,  c c r t .  d e n i e d ,  466  U.S. 

9 3 1 ,  104  S.  C t .  1 7 1 9 ,  80 L .  E d .  2d 191 ( 1 9 8 4 ) .  D o y l e ,  B u r w i c k ,  

a n d  o t h e r  cases d i s c u s s e d  h e r e i n ,  s u g g e s t  t h a t  F l o r i d a  wou ld  a p p l y  

t h e  same l o g i c  to t h e  s i t u a t i o n  a t  h a n d .  I f  i t  i s  e r r o r  t o  u s e  a 

d e f e n d a n t ' s  e x e r c i s e  o f  his r i g h t  t o  r e m a i n  s i l e n t  a g a i n s t  h i m ,  i t  

mus t  a l s o  b e  e r r o r  t o  u s e  a d e f e n d a n t ' s  e x e r c i s e  of h i s  r i g h t  n o t  

t o  w a i v e  e x t r a d i t i o n  a g a i n s t  h im.  

S e c o n d l y ,  as t h e  Henson c o u r t  n o t e d ,  w a i v e r  of e x t r a -  

d i t i o n  d o e s  n o t  e v i d e n c e  i n n o c e n c e  n o r  d o e s  r e s i s t a n c e  e v i d e n c e  

g u i l t .  S e e  Woong Knee N e w ,  47  A.2d a t  467  (many a c c u s e d  p e r s o n s  

whose  g u i l t  is  l a t e r  e s t a b l i s h e d  w a i v e  e x t r a d i t i o n ) .  T h u s ,  t h e  

e v i d e n c e  i s  i r r e l e v a n t  a n d  p r e j u d i c i a l .  On ly  r e l e v a n t  e v i d e n c e  is  

a d m i s s i b l e .  S e e  S 90.402, F l a .  S t a t .  ( 1 9 8 7 ) .  
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R e q u e s t i n g  a p r e t r a n s f e r  e x t r a d i t i o n  h e a r i n g  i s  c l e a r l y  

t h e  e x e r c i s e  o f  a s t a t u t o r y  r i g h t .  I t  i s  a l s o  t h e  e x e r c i s e  o f  a 

c o n s t i t u t i o n a l  d u e  p r o c e s s  r i g h t  b e c a u s e  t h e  h e a r i n g  r e q u i r e d  by 

t h e  E x t r a d i t i o n  Act is  p r o t e c t e d  by t h e  d u e  p r o c e s s  c l a u s e  of t h e  

f i f t h  a n d  f o u r t e e n t h  amendments .  S e e  C u y l e r  v .  Adams,  449  U.S. Lk33, 

101 S .  C t .  7 0 3 ,  66 L .  E d .  2d 641  ( 1 9 8 1 )  ( p r i s o n e r s  t r a n s f e r r e d  

p u r s u a n t  t o  D e t a i n e r  Act mus t  be a f f o r d e d  p r o c e d u r a l  s a f e g u a r d s  

p r o v i d e d  by E x t r a d i t i o n  A c t ) .  'j A c c o r d i n g l y ,  t h e  i n t r o d u c t i o n  of 

e v i d e n c e  t h a t  D a i l e y  e x e r c i s e d  h i s  d u e  p r o c e s s  r i g h t  t o  c o n t e s t  h i s  

e x t r a d i t i o n  p e n a l i z e d  h i m  f o r  e x e r c i s i n g  a. c o n s t i t u t i o n a l  r i g h t .  

I n  D o y l e  v .  Oh&, 426  U.S. 6 1 0 ,  96  S .  C t .  2 2 4 0 ,  49 L .  

Ed.  2d 91 ( 1 9 7 6 ) ,  t h e  U n i t e d  S t a t e s  Supreme  C o u r t  h e l d  t h a t  a t r i e r  

of f a c t  may n o t  draw a d v e r s e  i n f e r e n c e s  f rom a d e f e n d a n t ' s  d e s i r e  

t o  e x e r c i s e  h i s  c o n s t i t u t i o n a l  r i g h t s .  

[Wlhen a p e r s o n  u n d e r  a r r e s t  is i n f o r m e d .  . . 
t h a t  h e  may r e m a i n  s i l e n t ,  t h a t  a n y t h i n g  lie 
s a y s  may b e  u s e d  a g a i n s t  h i m ,  a n d  t h a t  he  may 
h a v e  a n  a t t o r n e y  i f  h e  wishes  . . . i t  d o e s  n o t  

C u y l e r  v .  Adams, 449 U.S. '433, 1 0 1  S .  C t .  7 0 3 ,  66 L .  Ed.  
2d 641 ( 1 9 8 1 )  l e n d s  s u p p o r t  t o  t h e  a r g u m e n t  t h a t  p r o c e d u r a l  r i g h t s  
u n d e r  t h e  E x t r a d i t i o n  Act a r e  c o n s t i t u t i o n a l  r i g h t s .  U n i f o r m  a c t s  
s u c h  as t h e  D e t a i n e r  Agreemen t  a n d  t h e  E x t r a d i t i o n  Act,  a d o p t e d  by 
t h e  s t a t e s ,  a r e  s a n c t i o n e d  by C o n g r e s s  u n d e r  t h e  compac t  c l a u s e  o f  
t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a r t i c l e  I ,  s e c t i o n  1 0 ,  c l a u s e  3. 
The compac t  c l a u s e  p r o h i b i t s  s t a t e s  f rom e n t e r i n g  i n t o  a g r e e m e n t s  
w i t h  o t h e r  s t a t e s  w i t h o u t  t h e  c o n s e n t  o f  C o n g r e s s .  I d .  By e n a c t i n g  
t h e  C r i m e  C o n t r o l  C o n s e n t  Act of  1 9 3 4 ,  48 S t a t .  9m, as amended ,  
C o n g r e s s  g a v e  i t s  c o n s e n t  t o  t h e  s t a t e s  t o  e n t e r  i n t o  a g r e e m e n t s  
o r  c o m p a c t s  f o r  c o o p e r a t i v e  e f f o r t  a n d  m u t u a l  a s s i s t a n c e  i n  t h e  
e n f o r c e m e n t  of c r i m i n a l  laws.  449  U.S. c 7 . t  4 4 4 ,  6 6  L .  Ed .  2d a t  649- 
50.  A c c o r d i n g l y ,  t h e  i n t e r p r e t a t i o n  of  t h e s e  laws i s  a q u e s t i o n  
of f e d e r a l  law. S e e  C u y l e r ,  449  U.S. a t  4 4 2 ?  6 6  L .  Ed.  2d a t  650. 
The  C u y l e r  C o u r t  h e l d  t h a t  t h e  D e t a i n e r  Act mus t  b e  read . to  i n c o r -  
p o r a t e  t h e  p r o c e d u r a l  s a f e g u a r d s ,  i n c l u d i n g  r i g h t  t o  a. h e a r i n g ,  
r e q u i r e d  by t h e  E x t r a d i t i o n  Act. - I d .  
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c o m p o r t  w i t h  d u e  p r o c e s s  t o  p e r m i t  t h e  p r o s e c u -  
t i o n  d u r i n g  t h e  t r i a l  t o  c a l l  a t t e n t i o n  t o  h i s  
s i l e n c e  a t  t h e  time of a r r e s t  a n d  t o  i n s i s t  
t h a t  b e c a u s e  he  d i d  n o t  s p e a k  a b o u t  t h e  f a c t s  
of  t h e  case a t  t h a t  t ime,  as h e  was t o l d  h e  
n e e d  n o t  d o ,  a n  u n f a v o r a b l e  i n f e r e n c e  m i g h t  be 
d rawn  a s  t o  t h e  t r u t h  o f  h i s  t r i a l  t e s t i m o n y .  

- I d .  a t  619  ( q u o t i n g  from U n i t e d  S t a t e s  v .  Hale, 422  U.S. 1 7 1 ,  162-  

83,  9 5  S. C t .  2133, 45 L .  Ed .  2d 9 9  ( 1 9 7 5 ) ( W h i t e ,  J . ,  c o n c u r r i n g ) ) .  

I n  W a i n w r i g h t  v .  G r e e n f i e l d ,  474  U.S. 2 8 4 ,  1 0 6  S.  C t .  

6 3 4 ,  88 L .  E d .  2d 623  ( 1 9 8 6 ) ,  t h e  C o u r t  f o u n d  t h a t  t h e  D o y l e  

h o l d i n g  b a r r e d  t h e  p r o s e c u t i o n  f rom u s i n g  e v i d e n c e  t h a t  t h e  d e f e n d -  

a n t  e x e r c i s e d  t h e s e  c o n s t i t u t i o n a l  r . i g h t s  t o  r e b u t  a n  i n s a n i t y  

d e f e n s e .  The C o u r t  h e l d  t h a t  b e c a u s e  M i r a n d a  w a r n i n g s  c a r r y  a n  

i m p l i e d  p r o m i s e  t h a t  " s i l e n c e  w i l l  c a r r y  n o  p e n a l t y , "  u s e  o f  a 

d e f e n d a n t ' s  p o s t - M i r a n d a  s i l e n c e  a s  e v i d e n c e  of s a n i t y  v i o l a t e d  d u e  

p rocess .  474  U.S. a t  295.  The G r e e n f i e l d  C o u r t  n o t e d  t h a t  i t s  0 
d e c i s i o n  was i n  a c c o r d  w i t h  t h i s  C o u r t ' s  Burwick  h o l d i n g .  

C i t i n g  D o y l e  v .  Ohio,  t h i s  C o u r t  n o t e d  t h a t  t h e  d e f e n d a n t  

i n  B u r w i c k  was i m p l i c i t l y  a s su red  t h a t  h e  wou ld  n o t  be  p e n a l i z e d  

i f  h e  chose t o  e x e r c i s e  h i s  M i r a n d a  r i g h t s .  

I t  i s  f u n d a m e n t a l l y  u n f a i r  f o r  t h e  s t a t e  
t o  l u r e  Burwick  i n t o  r e m a i n i n g  s i l e n t  t h e n  
impeach t h e  man w i t h  t h i s  v e r y  same s i l e n c e .  
To p e r m i t  t h e  s t a t e  t o  b e n e f i t  f rom t h e  f r u i t s  
o f  i t s  own d e c e p t i o n s  v i o l a t e s  t h e  d u e  p r o c e s s  
c l a u s e  of t h e  f o u r t e e n t h  a.mendment a n d  a r t i c l e  
I ,  s e c t i o n  9 of t h e  F l o r i d a  C o n s t i t u t i o n .  

B u r v i c k ,  442  S o . 2 d  a t  948  ( c i t a t i o n s  o m i t t e d ) ;  s ee  a l s o  G a r r o n  v.  

S t a t e ,  528 S o . 2 d  3 5 3  (Fla. 1 9 8 S ) ( f o l l o w i n g  G r e e n f i e l d  a n d  B u r w i c k ) .  

I n  B r a n n i n  v .  S t a t e ,  496 S o . 2 d  124  ( F l a .  t h i s  

C o u r t  e x p l a i n e d  a n d  t h e r e b y  e x p a n d e d  t h e  s c o p e  of i t s  Burwick  
0 
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d e c i s i o n .  S u c c i n c t l y ,  t h e  B r a n n i n  c o u r t  s t a t e d  that :  

Burwick  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  
t e s t i m o n y  a b o u t  a n  a c c u s e d ' s  e x e r c i s e  of con-  
s t i t u t i o n a l  r i g h t s ,  r e g a r d l e s s  of t h e  n a t u r e  
of  t h e  d e f e n s e  r a i s e d ,  i s  e r r o r .  

496  S o . 2 d  a t  125. 

T r i a l  c o u n s e l  f i r s t  a r g u e d  t h a t  t h e  p r o s e c u t o r  v s  comment 

t h a t  D a i l e y  f o u g h t  e x t r a d i t i o n  was a comment on h i s  r i g h t  t o  r e m a i n  

s i l e n t .  I n  a s e n s e ,  i t  was. D a i l e y  was a r r e s t e d  i n  C a l i f o r n i a  i n  

November o f  1985.  He was t o l d  t h a t  he h a d  a c h o i c e .  He c o u l d  

w a i v e  e x t r a d i t i o n  a n d  v o l u n t a r i l y  r e t u r n  t o  F l o r i d a  t o  face  f i r s t -  

d e g r e e  m u r d e r  charges ,  o r  h e  c o u l d  c h a l l e n g e  t h e  l e g a l i t y  of t h e  

t r a n s f e r .  He chose  t h e  l a t t e r .  

R e f u s i n g  t o  w a i v e  e x t r a d i t i o n  a n d  r e q u e s t i n g  t h e  p r o -  

c e d u r a l  s a f e g u a r d s  p r o v i d e d  by law may b e  compared  t o  r e m a i n i n g  

s i l e n t  a n d  r e q u e s t i n g  a l a w y e r  r a t h e r  t h a n  mak ing  a d m i s s i o n s  o r  

s t a t e m e n t s  a f t e r  b e i n g  a d v i s e d  of' Ivliranda ~- r i g h t s .  A s  w i t h  r e m a i n -  

i n g  s i l e n t  o r  r e q u e s t i n g  c o u n s e l ,  t h e r e  a r e  v a r i o u s  r e a s o n s  why 

D a i l e y  may h a v e  e x e r c i s e d  t h i s  r i g h t .  P e r h a p s  h e  was m e r e l y  a c t i n g  

on a d v i c e  of c o u n s e l .  By r e f u s i n g  t o  w a i v e  e x t r a d i t i o n ,  D a i l e y  

l l rBemained s i l e n t ,  f o r c i n g  F l o r i d a  t o  l e g a l l y  e x t r a d i t e  h im.  

I n  H e r r i n g  v. S t a t e ,  501 S o . 2 d  1 9  ( F l a .  3d D C A  1 9 8 6 ) ,  t h e  

c o u r t  d e a l t  w i t h  a n  i s s u e  c l e a r l y  a n a l o g o u s  t o  t h e  i s s u e  a t  h a n d .  

H e r r i n g  was a s k e d  i f  h e  w o u l d  s u b m i t  t o  a !?hand swab t e s t  f o r  

g u n s h o t  r e s i d u e ! !  b u t  was n o t  t o l d  t h a t  h e  was r e q u i r e d  by law t o  

t ake  t h e  t e s t  o r  t h a t  h i s  r e f u s a l  c o u l d  b e  u s e d  a g a i n s t  him. When 

t h e  o f f i c e r  a r r i v e d ,  armed w i t h  t h e  e q u i p m e n t ,  t h e  d e f e n d a n t  



d e c l i n e d  t o  t a k e  t h e  t e s t .  The p r o s e c u t o r  i n t r o d u c e d  t h i s  e v i d e n c e  

a t  t r i a l ,  l a t e r  a r g u i n g  t o  t h e  j u r y  t h a t  h i s  r e f u s a l  was p r o o f  o f  

h i s  c o n s c i o u s n e s s  o f  g u i l t .  501 So.2d a t  20. 

The T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  r e v e r s e d  t h e  t r i a l  

c o u r t  * s  a d m i s s i o n  o f  ' ch is  t e s t i m o n y .  C i t i n g  S t a t e  v .  E s p e r t i ,  220 

So.2d  41G, 416 ( F l a .  2d D C R  1 9 6 4 1 ,  t h e  c o u r t  n o t e d  t ha t  a d e f e n d -  

a n t  's b e h a v i o r  i s  c i r c u m s t a n t i a l  e v i d e n c e  o f  c o n s c i o u s n e s s  o f  g u i l t  

o n l y  when t h e  behav io r -  i s  " s u s c e p t i b l e  o f  no  p r i m a  f a c i e  e x p l a n a -  

t i o n  e x c e p t  c o n s c i o u s n e s s  of 501 S o . 2 d  a t  20. I n  E s p e r t i ,  

t h e  c o u r t  a p p r o v e d  t h e  a d n i i s s i o n  o f  s imi la r  e v i d e n c e  becausr:, t h e  

d e f e n d a n t  was t o l d  t h a t  he h a d  no r i g h t  t o  r e f u s e  t he  t e s t .  T h u s ,  

t h e r e  were no c i r c u m s t a n c e s  o t h e r  t h a n  c o n s c i o u s n e s s  o f  g u i l t  t o  

e x p l a i n  h i s  b e h a v i o r .  The E s p e r t i  c o u r t  n o t e d ,  h o w e v e r ,  t h a t ,  h a d  

t h e  d e f e n d a n t  been  t o l d  h e  had ti?€ r i g h t  t o  r e f u s e ,  i t  wou ld  have  

been  u n f a i r  t o  a d m i t  t h e  e v i d e n c e  of h i s  r e f u s a l .  

Tne u n f a i r n e s s ,  of c o u r s e ,  is  t h a t  a 
d e f e n d a n t  who i s  t o l d  lie may r e f u s e  a n d  is t o l d  
o f  no c o n s e q u e n c e s  u h i c h  wou ld  s t t a c h  t o  h i s  
r e f u s a l  may q u i t e  p l a u s i b l y  r e f u s e  s o  as t o  
d i s e n g a g e  h i m s e l f  f r o m  f u r t h e r  i n t e r a c t i o n  w i t h  
the  p o l i c e  o r  s i m p l y  d e c i d e  n o t  t o  v o l u n t e e r  
t o  do a n y t h i n g  he is n o t  c o m p e l l e d  t o  do. I n  
c o n t r a s t ,  i f  a d e f e n d a n t  knows t h a t  h i s  r e f u s a l  
c a r r i e s  u i t h  i t  a d v e r s e  c o n s e q u e n c e s  t h e  
h y p o t h e s i s  t h a t  t h e  r e f u s s l  was a n  i n n o c e n t  a c t  
i s  f a r  l e s s  p l a u s i b l e ,  

H e r r i n q ,  501 S o . 2 d  a t  20. Examples  of  r e f u s a 1 . s  'chat do  c a r r y  

c o n s e q u e n c e s  a r e  f a i l u r e  t o  t a k e  a blood. a l c o h o l  t e s t  o r  a 

b r e a t h a l y z e r .  R e f u s a l  t o  t ake  these  tes ts  may r e s u l t  i n  the  l o s s  

o f  o n e * s  d r i v e r v s  l i c e n s e .  S o u t h  D a k o t a  v .  N e v i l l e ,  459 U.S. 5 5 3 ,  

l o 3  S.  C t ,  916 ,  7 4  L .  Ed.  2d 748 ( 1 9 8 3 ) ;  H e r r i n g ,  501 S o . 2 d  a t  21,  
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n . 2 ;  $ 3 1 6 . 1 9 3 2 ( 1 ) ( a ) ,  F l a .  S t a t .  ( 1 9 8 2 ) .  

0 On t h e  o t h e r  h a n d ,  when a d e f e n d a n t  i s  t o l d  t h a t  h e  h a s  

a r i g h t  to r e f u s e ,  and  no  c o n s e q u e n c e s  a r e  m e n t i o n e d ,  t h e  i m p l i c a -  

t i o n  i s  t h a t  n o  p e n a l t y  i s  a t t a c h e d .  It i s  t h e n  f u n d a m e n t a l l y  

u n f a i r  to u s e  t h e  i n d i v i d u a l ' s  e x e r c i s e  of t h e  r i g h t  a g a i n s t  him.  

S e e  H e r r i n g ,  501 S o . 2 d  a t  20-21 ( c i t i n g  U n i t e d  S t a t e s  v .  Hale, 422 

U.S. 1 7 1 ,  9 5  S .  C t .  2 1 3 3 ,  45 L .  E d .  2d 99  ( 1 9 7 5 ) ) .  

L i k e  t h e  d e f e n d a n t  i n  H e r r i n g ,  D a i l e y  was t o l d  t h a t  h e  

h a d  t h e  r i g h t  t o  r e f u s e  to w a i v e  e x t r a d i t i o n .  He was n o t  t o l d  t h a t  

a p e n a l t y  was a t t a c h e d  t o  ' ch i s  r i g h t .  H i s  exe rc i se  o f  t h e  r i g h t  

t o  f i g h t  e x t r a d i t i o n  i s  a n a l o g o u s  t o  t h e  e x e r c i s e  of  t h e  r i g h t  to 

r e m a i n  s i l e n t  -- w h i c h  c a r r i e s  no  p e n a l t y .  I t  i s  n o t  l i k e  r e f u s i n g  

a m a n d a t o r y  p r o c e d u r e  s u c h  a s  f i n g e r p r i n t i n g ,  o r  l i k e  r e f u s a l  to 

t a k e  a b r e a t h a l y z e r  t e s t  w h i c h  c a r r i e s  a p e n a l t y .  T h u s ,  D a i l e y ' s  

e x e r c i s e  o f  h i s  r i g h t  t o  c o n t e s t  e x t r a d i t i o n ,  l i k e  e x e r c i s e  of t h e  

r i g h t  to r e m a i n  s i l e n t ,  was n o t  p r o b a t i v e  o f  c o n s c i o u s n e s s  of  g u i l t  

b e c a u s e  h e  h a d  n o  r e a s o n  n o t  to e x e r c i s e  t h e  r i g h t .  

E v i d e n c e  mus t  b e  r e l e v a n t  t o  b e  a d m i s s i b l e .  S 9 0 . 4 0 2 ,  

F l a .  S t a t .  ( 1 9 8 7 ) .  The  p r o s e c u t o r  a r g u e d  t h a t  t h e  e v i d e n c e  t h a t  

D a i l e y  f o u g h t  e x t r a d i t i o n  was p r o b a t i v e  of D a i l e y  ' s  c o n s c i o u s n e s s  

o f  g u i l t  a n d  f l i g h t  from P i n e l l a s  C o u n t y .  E v i d e n c e  of f l i g h t  i s  

o n l y  a d m i s s i b l e  a s  e v i d e n c e  of  t h e  d e f e n d a n t  v s  c o n s c i o u s n e s s  of 

g u i l t  i f  t h e r e  i s  s u f f i c i e n t  e v i d e n c e  t h a t  t h e  d e f e n d a n t  f l e d  to 

a v o i d  p r o s e c u t i o n  f o r  t h e  c h a r g e d  o f f e n s e .  Merritt v. S t a t e ,  5 2 3  

S o . 2 d  573 ( F l a .  1 9 8 8 ) .  F l i g h t  a l o n e  i s  no  more c o n s i s t e n t  w i t h  

g u i l t  t h a n  w i t h  i n n o c e n c e .  - I d .  



I n  t he  case a t  h a n d ,  t h e  p r o s e c u t i o n  p r e s e n t e d  e v i d e n c e  

t h a t  D a i l e y  l e f t  P i n e l l a s  Coun ty  on t h e  d a y  f o l l o w i n g  t h e  m u r d e r  

a n d  t r a v e l e d  t o  M i a m i .  He l e f t  Miami t h e  n e x t  d a y .  ( R .  965-64) 

These f a c t s  i n d i c a t e  f l i g h t  a n d  c o u l d  be c o n s t r u e d  as  e v i d e n c i n g  

c o n s c i o u s n e s s  of g u i l t .  They  Lqere a d m i t t e d  w i t h o u t  o b j e c t i o n .  

On t h e  o t h e r  h a n d ,  t h e  A p p e l l a n t ' s  r e f u s a l  to w a i v e  

e x t r a d i t i o n  a n d  r e t u r n  t o  F l o r i d a  Lo face  m u r d e r  c h a r g e s  some s i x  

o r  s e v e n  mon ths  a f t e r  t h e  h o m i c i d e  i s  n o t  p r o b a t i v e  of g u i l t  o r  

i n n o c e n c e .  J u s t  as  t h e r e  a re  many p o s s i b l e  m o t i v e s  f o r  r e m a i n i n g  

s i l e n t  upon a r r e s t ,  U n i t e d  S t a t e s  v .  Hale, 422 U.S. at 180,  95 S.  

C t  21 36 ( p o s t - M i r a n d a  s i l e n c e  has  d u b i o u s  p r o b a t i v e  v a l u e  b e c a u s e  

o f  t h e  many a n d  a m b i g u o u s  e x p l a n a t i o n s  f o r  s u c h  s i l e n c e ) ,  t h e r e  a r e  

many p o s s i b l e  m o t i v e s  f o r  r e f u s i n g  t o  w a i v e  e x t r a d i t i o n .  F o r  exam- 

p l e ,  D a i l e y  may h a v e  s i n c e r e l y  b e l i e v e d  t h a t  F l o r i d a  was m i s t a k e n  

a b o u t  h i s  i d e n t i t y .  P e r h a p s  h e  d e c i d e d  n o t  t o  d o  a n y t h i n g  I i c  was 
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n o t  r e q u i r e d  t o  do .  C e r t a i n l y ,  h e  w o u l d  n o t  v o l u n t a r i l y  l e a v e  

C a l i f o r n i a ,  where h e  l i v e d  a n d  worked, t o  r e t u r n  t o  F l o r i d a  t o  face  

s e r i o u s  c r i m i n a l  c h a r g e s .  T h u s ,  e v i d e n c e  t h a t  D a i l e y  f o u g h t  e x t r a -  

d l t i o n  s i x  o r  s e v e n  mon ths  a f t e r  t h e  h o m i c i d e  was i r r e l e v a n t .  

The s t a t e ' s  u s e  o f  a d e f e n d a n t ' s  e x e r c i s e  of  a c o n s t i -  

t u t i o n a l  r i g h t  may s e v e r e l y  damage t h e  a c c u s e d ' s  o p p o r t u n i t y  t o  

p r e s e n t  h i s  case t o  t h e  j u r y .  T h u s ,  i t  is "an  i m p e r m i s s i b l e  s t r i k e  

a t  t h e  v e r y  funda.menta1.  d u e  p r o c e s s  p r o t e c t i o n s  t h a t  t h e  F o u r t e e n t h  

Amendment has  made a p p l i c a b l e  Lo e n s u r e  a n  i n h e r e n t  f a i r n e s s  i n  o u r  

a d v e r s a r i a l  s y s t e m  o f  c r i m i n a l  j u s t i c e .  It  B r u n o  v .  R u s h e n ,  727 F . 2 d  

1 1 9 3 ,  1195  ( 9 t h  C i r .  1 9 8 3 )  ( c i t a t i o n s  o m i t t e d )  ( p r o s e c u t o r  a r g u e d  



t h a t  d e f e n d a n t ' s  e x e r c i s e  of r i g h t  t o  c o u n s e l  i m p l i e d  f a b r i c a t i o n  

of d e f e n s e  ) . 
T h i s  C o u r t  may n o t  f i n d  t h e  e r r o r  h a r m l e s s  u n l e s s  i t  i s  

shown beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  e r r o r  d i d  n o t  c o n t r i b u t e  

t o  t h e  d e f e n d a n t ' s  c o n v i c t i o n .  Chapman v .  C a l i f o r n i a ,  386 U.S. 1 8 ,  

87 S . C t .  8 2 4 ,  17 L.Ed.2d  705  ( 1 9 6 7 ) ;  S t a t e  v .  D i G u i l i o ,  491 S o . 2 d  

1129 ( F l a .  1 9 8 6 ) .  The b u r d e n  o f  p r o o f  i s  on t h e  s t a t e .  Chapman, 

386 U.S. a t  2 6 ;  D i G u i l i o ,  491 S o . 2 d  a t  1139.  The e r r o r  a f f e c t e d  

b o t h  t h e  g u i l t  a n d  t h e  p e n a l t y  p h a s e  of D a i l e y ' s  t r i a l .  The  j u r y  

may h a v e  b e l i e v e d  t h a t  D a i l e y  mus t  be  g u i l t y  b e c a u s e  h e  d i d  n o t  

v o l u n t a r i l y  r e t u r n  t o  F l o r i d a  t o  p r o f e s s  h i s  i n n o c e n c e .  The  t r i a l  

j u d g e  u s e d  e v i d e n c e  of f l i g h t  i n  s e n t e n c i n g  as  a r e a s o n  f o r  h i s  

f i n d i n g  t h a t  t h e  crime was c o m m i t t e d  t o  a v o i d  a r r e s t .  The  e x e r c i s e  

o f  l e g a l  r i g h t s  must  n o t  b e  u s e d  t o  e n h a n c e  s t a t u t o r y  a g g r a v a t i n g  

m f a c t o r s .  S e e  B e r t o l o t t i  v .  S t a t e ,  476  S o . 2 d  1 3 0 ,  133 ( F l a .  1 9 8 5 ) .  

I t  mus t  be  remembered  t h a t  t h e  p r o s e c u t o r  w e n t  t o  g r e a t  

l e n g t h s  t o  g e t  t h i s  e v i d e n c e  a d m i t t e d .  A s  t h i s  C o u r t  o b s e r v e d  i n  

Gunn v .  S t a t e ,  83  So. 511 ( F l a .  1 9 1 9 ) ,  

Then why was i t  c f f e r e c !  by t h e  s t a t e  a n d  a d -  
m i t t e d  by t h e  c o u r t ?  S u r e l y  n o t  m e r e l y  t o  
consume t ime  and  s w e l l  t h e  r e c o r d ?  The s t a t e ' s  
a t t o r n e y  must  h a v e  b e l i e v e d  t h a t  t h e  . . . 
t e s t i m o n y  would  t e n d  t o  e s t a b l i s h  t h e  g u i l t  o f  
t h e  p r i s o n e r ,  a n d  t h e  c o u r t ,  i n  a d m i t t i n g  i t ,  
c o n s i d e r e d  i t  c o m p e t e n t  f o r  t h a t  p u r p o s e .  
H a v i n g  g o t t e n  i t  b e f o r e  t h e  j u r y  o v e r  t h e  
o b j e c t i o n  o f  t h e  d e f e n d a n t ,  a n d  a c o n v i c t i o n  
o b t a i n e d ,  t h e  s t a t e  c a n n o t  b e  h e a r d  t o  s a y  i t  
was h a r m l e s s  e r r o r .  Who c a n  s a y  t h a t  t h e  
t e s t i m o n y  t h a t  t h e  c o u r t  . . . p e r m i t t e d  t o  g o  
t o  t h e  j u r y  f o r  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  
t h e  g u i l t  o f  t h e  d e f e n d a n t  d i d  n o t  a n d  c o u l d  
n o t  h a v e  t h e  e f f e c t  t h a t  t h e  s t a t e ' s  a t t o r n e y  
i n t e n d e d ?  
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B O O K - I N  PHOTOGRAPH OF D A I L E Y  THAT WAS 

Over  d e f e n s e  o b j e c t i o n ,  t h e  p r o s e c u t o r  i n t r o d u c e d  i n t o  

e v i d e n c e ,  t h r o u g h  D e t e c t i v e  H a l l i d a y ,  a p h o t o g r a p h  of D a i l e y  t a k e n  

when h e  was e x t r a d i t e d  f r o m  C a l i f o r n i a  a n d  booked  i n t o  t h e  P i n e l l a s  

C o u n t y  J a i l .  ( R .  1 1 7 1 ,  1 4 7 8 )  D e f e n s e  c o u n s e l  o b j e c t e d  b e c a u s e  t h e  

p h o t o  was n o t  p r o v i d e d  d u r i n g  d i s c o v e r y .  ( R .  1 1 7 0 )  The a s s i s t a n t  

s t a t e  a t t o r n e y  d i d  n o t  c o n t e s t  d e f e n s e  c o u n s e l ' s  a s s e r t i o n  t h a t  t h e  

p h o t o g r a p h  was n o t  p r o v i d e d  d u r i n g  d i s c o v e r y  a n d  n o  R i c h a r d s o n  

h e a r i n g  was h e l d .  N e v e r t h e l e s s  t h e  t r i a l  c o u r t  o v e r r u l e d  d e f e n s e  

c o u n s e l ' s  o b j e c t i o n  a n d  p e r m i t t e d  t h e  p h o t o g r a p h  t o  be  i n t r o d u c e d  

i n t o  e v i d e n c e .  ( R .  1170-71)  The b e n c h  c o n f e r e n c e  w e n t  a s  f o l l o w s :  

M R .  A N D R I N G A  [ d e f e n s e  c o u n s e l ] :  Neve r  
b e e n  p r o v i d e d  b e f o r e .  

M R .  HEYMAN [ p r o s e c u t o r ] :  D i s c o v e r y  v i o -  
l a t i o n  b e i n g  a l l e g e d ?  P r e t t y  common p r a c t i c e .  
Mr. A n d r i n g a  p r a c t i c e s  c r i m i n a l  law i n  P i n e l l a s  
C o u n t y .  He knows t h e r e  i s  a b o o k i n g  p h o t o g r a p h  
t a k e n  o f  e v e r y o n e  booked i n t o  P i n e l l a s  Coun ty  
J a i l .  

MR. A N D R I N G A :  I c a n ' t  remember v e r y  many 
t imes t h e y  h a v e  b e e n  p l a c e d  i n t o  e v i d e n c e .  

THE C O U R T :  Here ' s  irhat, I am g o i n g  t o  do .  
I w i l l  ask t h e  j u r y  t o  s t e p  o u t .  I f  you  d e s i r e  
s p e c i a l  v o i r  d i r e  of t h i s  w i t n e s s ,  you  may h a v e  
i t .  

M R .  A N D R I N G A :  I don ' t  d e s i r e  s p e c i a l  v o i r  
d i r e .  I don ' t  d o u b t  f o r  a s e c o n d  t h a t  was t h e  
b o o k i n g  p h o t o g r a p h .  
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THE C O U R T :  Your  o b j e c t i o n  i s  n o t e d  f o r  
t h e  r e c o r d  a n d  I am o v e r r u l i n g  i t .  ( R .  1170- 
71 1 

When t h e  p r o s e c u t o r  p r o c e e d e d  t o  i n t r o d u c e  t h e  p h o t o g r a p h  

i n t o  e v i d e n c e ,  t h e  t r i a l  c o u r t  n o t e d  t h e  o b j e c t i o n  f o r  t h e  r e c o r d  

a n d  r c c z i v e d  i t  i n t o  e v i d e n c e .  ( R .  1171 :  1 4 7 8 )  I t  was t h e n  

p u b l i s h e d  t o  t h e  j u r y .  ( R .  1171)  

F l o r i d a  R u l e  of  C r i m i n a l  P r o c e d u r e  3.220(a)  ( 1  ) ( x i )  

r e q u i r e s  t h e  p r o s e c u t o r  t o  d i s c l o s e  t o  d e f e n s e  c o u n s e l ,  w i t h i n  

f i f t e e n  d a y s  a f t e r  w r i t t e n  demand by t h e  d e f e n d a n t ,  " [ a l n y  t a n g i b l e  

p a p e r s  or o b j e c t s  which t h e  p r o s e c u t i n g  a t t o r n e y  i n t e n d s  t o  u s e  i n  

t h e  h e a r i n g  o r  t r i a l  a n d  which xere  n o t  o b t a i n e d  from o r  b e l o n g e d  

t o  t h e  a c c u s e d . "  On March 3 ,  1985,  d e f e n s e  c o u n s e l  f i l e d  a 

c o m p r e h e n s i v e  demand f o r  d i s c o v e r y  of e v e r y t h i n g  t o  which  he was 

e n t i t l e d  u n d e r  F l o r i d a ' s  p r o c e d u r a l  r u l e s .  ( R .  1 9 )  The p r o s e c u t o r  

d i d  n o t  d e n y  t h a t  t h e  book- in  p h o t o g r a p h  h a d  n e v e r  b e e n  f u r n i s h e d  

t o  d e f e n s e  c o u n s e l  i n  d i s c o v e r y .  ( R .  1170)  

The p r o s e c u t o r  a t t e m p t e d  t o  c i r c u m v e n t  t h e  r e a l  i s s u e  - 
t h e  d i s c o v e r y  v i o l a t i o n  -- by a r g u i n g  t h a t  d e f e n s e  c o u n s e l  knew 

t h a t  p h o t o g r a p h s  were r o u t i n e l y  t a k e n  d u r i n g  b o o k i n g  p r o c e d u r e .  

( R .  1 1 7 0 )  A s  d e f e n s e  c o u n s e l  p o i n t e d  out, t h i s  was n o t  t h e  i s s u e .  

He d i d  n o t  d o u b t  t h e  a u t h e n t i c i t y  of t h e  p h o t o g r a p h .  H i s  o b j e c t i o n  

was t h a t  t h e  p r o s e c u t o r  h a d  n o t  d i s c l o s e d  t h e  p h o t o g r a p h  a n d  t h a t  

t h e  s t a t e  i n t e n d e d  t o  i n t r o d u c e  i t  i n t o  e v i d e n c e .  l o  W i t h o u t  

l o  The j u d g e  a p p a r e n t l y  b e l i e v e d ,  f o l l o w i n g  t h e  p r o s e c u t o r ' s  
a r g u m e n t ,  t h a t  a u t h e n t i c i t y  o f  t h e  p h o t o g r a p h  was t h e  o n l y  i s s u e .  
When d e f e n s e  c o u n s e l  e x p l a i n e d  that h e  h a d  n o  d o u b t  t h i s  was t h e  
b o o k i n g  p h o t o g r a p h  a n d  d i d  n o t  n e e d  t o  v o i r  d i r e  t h o  w i t n e s s ,  'che 
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n o t i c e ,  d e f e n s e  c o u n s e l  was u n p r e p a r e d  t o  c h a l l e n g e  i t s  a d m i s s i o n .  

R i c h a r d s o n  v .  S t a t e ,  2 4 6  S o . 2 d  791  (Fls. l 9 7 1 ) ,  r e q u i r e s  

t h a t  t h e  t r i a l  j u d g e  h o l d  3 h e a r i n g  when t h e  s t a t e  has f a i l e d  t o  
0 

comply  w i t h  t h e  d i s c o v e r y  r u l e s .  The h e a r i n g  mus t  c o v e r  a t  l e a s t  

t h e  f o l l o w i n g  t h r e e  q u e s t i o n s  ( 1  w h e t h e r  t h e  v i o l a t i o n  was i n a d -  

v e r t e n t  or w i l l f u l ;  ( 2 )  w h e t h e r  i t  was t r i v i a l  o r  s u b s t a n t i s l ;  a n d ,  

most i m p o r t a n t l y ,  ( 3 )  w h e t h e r  i t  a f f e c t e d  t h e  d e f e n d a n t ' s  a b i l i t y  

t o  p r e p a r e  f o r  t r i a l .  - I d .  a t  775 .  T h i s  C o u r t  h a s  r e p e a t e d l y  f o u n d  

t ha t  f a i l u r e  t o  hold a R i c h a r d s o n  h e a r i n g  i s  p e r  5 2  r e v e r s i b l e  

error w i t h o u t  regard t o  t h e  harmless e r r o r  r u l e .  S e e  e . g . ,  Brown 

v .  S t a t e ,  515 S o . 2 d  2 1 1 ,  2 1 3  ( F l a .  1 9 8 7 ) .  

The t r i a l  j u d g e  d i d  n o t  a s k  a n y  of  t h e  q u e s t i o n s  r e q u i r e d  

by R i c h a r d s o n .  The p u r p o s e  of a R i c h a r d s o n  h e a r i n g  i s  t o  d e t e r m i n e  

w h e t h e r  a v i o l a t i o n  is harmless .  S m i t h ,  500  So.2d 1 2 5 ,  1 2 6  (Fla. 

1 9 8 6 ) .  I t  f e r r e t s  o u t  p r o c e d u r a l ,  r a t h e r  t h a n  s u b s t a n t i v e ,  p r e  j u -  

d i c e .  W i l c o x  v.  S t a t e ,  367 S o . 2 d  1020,  1 0 2 3  (Fla. 1 3 7 3 ) .  T h e  

j u d g e  m u s t  d e c i d e  whether  the u i s c o v e r y  v i o l a ' i i o n  p r e v e n t e d  t h e  

d e f e n d a n t  from p r o p e r l y  p r e p a r i n g  for t r i a l .  - I d .  A r e v i e w i n g  c o u r t  

c a n n o t  d e t e r m i n e  whether  t h e  e r r o r  was harmless  u n l e s s  t h e  d e f e n s e  

h a d  a n  o p p o r t u n i t y  t o  r e s p o n d  Lo t h e  R i c h a r d s o n  q u e s t i o n s .  S m i t h ,  

500 S o . 2 d  a t  126 .  

The b o o k - i n  p h o t o g r a p h  d e p i c t e d  D a i l e y  a s  a d e r e l i c t ,  

c o n t r a s t e d  t o  his a p p e a r a n c e  i n  t h e  c o u r t r o o m .  After  s e e i n g  t h e  

t r i a l  c o u r t  i m m e d i a t e l y  o v e r r u l e d  t h e  o b j e c t i o n .  ( R .  11'70--7'1) 

There were a c t u a l l y  two p h o t o g r a p h s ,  ti f r o n t  v i ew a n d  a 
s i d e  v i e w .  ( R .  1 4 7 8 )  
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p h o t o g r a p h ,  t h e  j u r o r s  c o u l d  b e t t e r  p i c t u r e  D a i l e y  c o m m i t t i n g  s u c h  

a d r e a d f u l  m u r d e r .  l 2  P r e s u m a b l y ,  t h i s  i s  why t h e  s t a t e  i n t r o d u c e d  

t h e  p h o t o g r a p h  b e c a u s e  i t  $?as c l e a r l y  u n n e c e s s a r y  to p r o v e  t h a t  

D a i l e y  was booked i n t o  j a i l .  No other r e l e v a n c e  was s u g g e s t e d .  ( R .  

1 1 7 0 )  Had h e  been  f o r e w a r n e d ,  d e f e n s e  c o u n s e l  m i g h t  h a v e  been  

p r e p a r e d  a n d  s u c c e s s f u l l y  p r e c l u d e d  i t s  a d m i s s i o n . .  

I n  Haya v .  S t a t e ,  489 S o . 2 d  829  (Fla. 3d D C A  1 9 8 6 ) ,  t h e  

c o u r t  r e v e r s e d  t h e  d e f e n d a n t ' s  c o n v i c t i o n s  b e c a u s e  t h e  j u d g e  a d -  

m i t t e d  a p h o t o g r a p h  of t h e  d e f e n d a n t  w h i c h  had  n o t  b e e n  s u p p l i e d  

to t h e  d e f e n s e  i n  p r e t r i a l  d i s c o v e r y .  C o n v e r s e l y ,  i n  Huffman v .  

S t a t e ,  472 S o . 2 d  469 (Fla. 1 s t  D C A  19851,  t h e  c o u r t  r e f u s e d  t o  f i n d  

a R j -cha rdson  v i o l a t i o n  b e c a u s e ,  un3.i:ke t h e  i n s t a n t  case ,  t h e  s t a t e  

i n t r o d u c e d  t h e  d e f e n d a n t ' s  book- in  p l i o t o g r a p h  o n l y  3,s r e b u t t a l .  

I n  Huffman, t h e  d r i v e r  of  a v e h i c l e  i n v o l v e d  i n  a h i t -  

a n d - r u n  a c c i d e n t  was w e a r i n g  a dress s h i r t .  D e f e n d a n t  Huffman 

t e s t i f i e d  t h a t  he was w e a r i n g  a t - . s h i r t  on  t h e  n i g h t  o f  t h e  

a c c i d e n t  a n d  d i d  n o t  own a d r e s s  s h i r t .  The p r o s e c u t o r  d i d  n o t  

h a v e  t h e  b o o k - i n  p h o t o g r a p h  i n  his p o s s e s s i o n  a n d  s e n t  t h e  w i t n e s s ,  

a s t a t e  t r o o p e r ,  to t h e  s h e r i f f ' s  d e p a r t m e n t  to g e t  i t .  472 S o . 2 d  

a t  472 .  The b o o k - i n  p h o t o g r a p h  showed t h e  d e f e n d a n t  w e s r i n g  a 

dress  s h i r t  on t h e  n i g h t  o f  t h e  a c c i d e n t .  The t r o o p e r  i d e n t i f i e d  

l 2  The p r o s e c u t o r  a r g u e d  i n  c l o s i n g :  "Mr. D a i l e y  sits t h e r e  
i n  f r o n t  of' y o u ?  c l e a n  shclven, c o a t  a n d  Lie o n ,  l o o k i n g  s o r t  o f  
l i k e  a s t o c k b r o k e r .  I a s k  you t o  t h i n k  a b o u t  w h a t  fie l o o k e d  l i k e  
on  t h e  n i g h t  o f  May 5tl1, t he  e a r l y  m o r n i n g  h o u r s  o f  May 6 t h ,  1985, 
on  that s t r i p  o f  l a n d  n o r t h  o f  t h e  I n d i a n  Hocks b r i d g e  w i t h  a k n i f e  
i n  his h a n d ,  S h e l l y  B o g g i o ' s  b l o o d  on  h im,  s t a n d i n g  o v e r  t h e r e  
p r o b a b l y  a f t e r  t h a t  g i r l  h a d  b e e n  s e x u a l l y  a s s a u l t e d ,  a f t e r  31 s t a b  
wounds ,  1 7  c u t t i n g  wounds.  11 (R. 1 2 8 5 )  
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t h e  p h o t o g r a p h  a s  p o r t r a y i n g  Huffman 2s h e  saw h im that n i g h t .  

Huffman is  c l e a r l y  d i s t i n g u i s h a b l e  f rom o u r  case f o r  

t h r e e  r e a s o n s .  F i r s t  o f  a l l ,  H u f f m a n F s  p r o s e c u t o r  d i d  n o t  i n t e n d  

to u s e  t h e  b o o k - i n  p h o t o g r a p h  --- h e  d i d  noi; h a v e  i t  w i t h  him. 

T h u s ,  t h e  d i s c o v e r y  v i o l a t i o n  was n o t  i n t e n t i o n a l .  S e c o n d ,  t h e  

p h o t o g r a p h  was u s e d  o n l y  i n  rebu’Lta1 .  The  d e f e n d a n t  was r e s p o n -  

s i b l e  f o r  i t s  i n t r o d u c t i o n .  F i n a l l y ,  t h e  p h o t o g r a p h  was c l e a r l y  

r e l e v a n t  a n d  n e c e s s a r y  t o  p r o v e  . t h a t  the  d e f e n d a n t  was t h e  d r i v e r  

o f  t h e  car  t h a t  l e f t  t h e  s c e n e  o f  t h e  a c c i d e n t .  

I n  t h e  case at h a n d ,  we h a v e  n o n e  of t h e s e  f a c t o r s .  The 

p r o s e c u t o r  h a d  the b o o k - i n  p h o t o g r a p h  w i t h  h i m  a n d  o b v i o u s l y  

i n t e n d e d  t o  i n t r o d u c e  i’c i n t o  e v i d e n c e .  I t  was i n t r o d u c e d  d u r i n g  

d i r e c t  e x a m i n a t i o n  o f  =2 s t a t e  w i t n e s s  a n d  n o t  2s r e b u t t a l ,  X t  was  

n o t  r e l e v a n t  t o  p r o v e  any i s s u e  i n  t h e  case.  

F a i l u r e  t o  h o l d  a R i c h a r d s o n  h e a r i n g  when a d i s c o v e r y  m 
v i o l a t i o n  i s  a l l e g e d  is p e r  s e  r e v e r s i b l e  e r r o r .  Brown, 515 S o . 2 d  

at 213; S m i t h h ,  500  So.2d a t  125. F a i l - u r e  t o  h o l d  s u c h  a h e a r i n g  

i s  p a r t i c u l a r l y  e g r e g i o u s  here b e c a u s e  t h e  A p p e l l a n t P s  l i f e  was a t  

stake. See Cooper v .  State: 336 So .2d  1133 ,  1137-38 (Fla, 1 9 7 6 ) ,  

c e r t .  d e n i e d ,  431 U.S. 925, 97  S. C t .  2 2 0 0 ,  53 L. Ed. 2 d  2 3 9  ( 1 9 7 7 )  

( w h e r e  c o m p l e x  t r i a l  i n v o l v i n g  human Life  i s  schedul .ed  t o  b e g i n  i n  

o n e  week, i m m e d i a t e  d i s c l o s u r e  i s  d i c t a t e d  by r u l e ) .  A c c o r d i n g l y ,  

D a i l e y  mus t  be g i v e n  a new tr ial . .  
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ISSUE L i I  

THE T R I A L  C O U R T  E R R E D  BY A D M P T ' T I N G  

STATEMENTS BY THE CODEFENDANT WHO D I D  
N O T  TESTIFY AT ' T R I A L ,  THUS V I O L A T I N G  
D A I L E Y  v S  R I G H T  TO CONFRONTATION 

E V I D E N C E  BASED ON OUT-OF-COURT 

D e t e c t i v e  H a l l i d a y  t e s t i f i e d  t h a t ,  w h i l e  i n v e s t i g a t i n g  

t h e  crime, h e  w e n t  t o  K a n s a s  w h e r e  J a c k  P e a r c y  was a . r r e s t e d .  ( R .  

914-15)  A l t h o u g h  t h e  j u r y  was n e v e r  t o l d  w h e t h e r  P e a r c y  made a n y  

s t a t e m e n t s ,  he  g a v e  a" v i d e o - t a p e d  d e p o s i t i o n  when h e  was a r r e s t e d  

i n  O la the ,  K a n s a s ,  a n d  8 s t a t e m e n t  i m p l i c a t i n g  D a i l e y  when h e  was 

r e t u r n e d  t o  P i n e l l a s  Coun ty .  ( R .  1 5 9 - 6 0 ) 1 3  F1e also made a d m i s s i o n s  

t o  i n m a t e s  i n  t h e  P i n e l l a s  Coun ty  J a i l .  ( R .  1057-61,  1085-87 ,  1 1 4 6 -  

4 7 )  T h r e e  o f  t h e s e  i n m a t e s  t e s t i f i e d  at D a i l e y P s  t r i a l .  

J a c k  P e a r c y  d i d  n o t  t e s t i f y  a t  D a i l e y ' s  t r i a l .  When h e  

was c a l l e d  t o  t h e  s t a n d  o u t s i d e  t h e  p r e s e n c e  o f  t he  j u r y ,  h e  

i n v o k e d  h i s  r i g h t  t o  r e m a i n  s i l e n t  a n d  was h e l d  i n  c o n t e m p t  of 

c o u r t .  ( R .  986-89)  T h u s ,  t h e  j u r y  n e v e r  saw o r  h e a r d  P e a r c y .  

N e v e r t h e l e s s ,  t h e  p r o s e c u t o r  c o n t i n u a l l y  t r i e d ,  o f t e n  

s u c c e s s f u l l y ,  t o  i n t r o d u c e  P e a r c y  ' s  o u t - o f  c o u r t  s t a t e m e n t s  t h r o u g h  

o t h e r  w i t n e s s e s .  To c i r c u m v e n t  t h e  h e a r s a y  p r o h i b i t i o n ,  t h e  

p r o s e c u t o r  a v o i d e d  a s k i n g  t h e  w i t n e s s e s  Lihere t h e y  o b t a i n e d  t h e  

i n f o r m a t i o n .  I n  t h i s  manner ,  t h e  s t a t e  e l i c i t e d  t e s t i m o n y  f r o m  

D e t e c t i v e  H a l l i d a y  a b o u t  a k n i f e  s h e a t h  f o u n d  i n  t h e  Walsingliam 

R e s e r v o i r ,  somewhere b e t w e e n  I n d i a n  Rocks  Beach  w h e r e  t h e  body was 

1 3  T h i s  i n f o r m a t i o n  was i n  t h e  p r o s e c u t o r -  s s  s e n t e n c i n g  
memorandum. ( R .  159-60)  



f o u n d  a n d  S e m i n o l e  where P e a r c y  a n d  D a i l e y  l i v e d .  ( R .  9 1 8 )  The 

s t a t e  a l s o  e l i c i t e d  h e a r s a y  i n f o r m a t i o n  f r o m  two i n m a t e s  who p a s s e d  

n o t e s  b e t w e e n  D a i l e y  a n d  P e a r c y  i n  t h e  j a i l .  ( R .  1 0 2 6 ,  1060-61)  

The s t a t e  c a n n o t  e v a d e  t h e  h e a r s a y  rule by t h e  s i m p l e  

e x p e d i e n t  o f  n o t  a s k i n g  t h e  VJitnnesses the  s o u r c e  o f  t h e i r  i n f o r -  

m a t i o n  o r  t h e  bas i s  o f  t he i r  t e s t i m o n y .  T h e  T h i r d  D i s t r i c t  C o u r t  

o f  A p p e a l  r e j e c t e d  t h i s  

wooden a p p l i c a t i o n  o f  the  h e a r s a y  r u l e  a n d  t h e  
c o n f r o n t a t i o n  c l a u s e  o f  t h e  S i x t h  Amendment. 
[The c o u r t  h e l d ]  t h a t  where . . . t h e  i n e s -  
capab le  i n f e r e n c e  f r o m  t h e  t e s t i m o n y  is t h a t  
a n o n - t e s t i f y i n g  w i t n e s s  has f u r n i s h e d  t h e  
p o l i c e  k J i t h  e v i d e n c e  of t h e  d e f e n d a n t ' s  g u i l t ,  
t h e  t e s t i m o n y  i s  h e a r s a y ,  and. t h e  d e f e n d a n t ' s  
r i g h t  o f  c o n f r o n t z t i o n  i s  d e f e a t e d ,  n o t w i t h -  
s t a n d i n g  t ha t  t h e  a c t u a l  s t a t e m e n t s  made by t h e  
n o n - t e s t i f y i n g  w i t n e s s  a r e  n o t  r epea ted .  

P o s t e l l  v .  S t a t e ,  398  S o . 2 d  851, 854  ( 3 d  D C A )  ( f o o t n o t e  o m i t t e d ) ,  

r e v .  d e n i e d ,  411 So .2d  384 (Fla. 1 9 8 1 ) ;  a c c o r d  B e a t t y  v .  S t a t e ,  486  

So.2d 5.9, 60-61 ( F l a .  4th DCA 1 9 8 6 )  ( o f f i c e r  repea ted  i n f o r m a t i o n  

8 
r e c e i v e d  f r o m  anonymous c a l l e r ) ;  D a v i s  v.  S t a t e ,  483  So .2d  1 1  (Fla. 

3d DCU 1 9 8 6 )  ( i n e s c a p a b l e  i n f e r e n c e  f r o m  o f f i c e r v s  t e s t i m o n y  t h a t  

he d e v e l o p e d  a l ead  f r o m  i n t e r v i e w s  Gqith w i t n e s s e s  a t  t he  s c e n e ) .  

In P o s t e l l ,  t h e  t r i a l  c o u r t  p e r m i t t e d  a n  o f f i c e r  t o  

t e s t i f y  t h a t  he  h a d  a c o n v e r s a t i o n  w i t h  a w i t n e s s  a t  t h e  s c e n e  o f  

t h e  cr ime.  A s  a r e s u l t  o f  t h i s  c o n v e r s a t i o n ,  h e  a n d  two o t h e r  

o f f i c e r s  " r e s p o n d e d f f  t o  %lie d e f e n d a n t ' s  r e s i d e n c e  where t h e y  f o u n d  

a n d  a r r e s t e d  t h e  d e f e n d a n t .  398  S o . 2 d  a t  853. R e v e r s i n g ,  the  

P o s t e l l  c o u r t  h e l d  t h a t  g 7 [ ~ ~ ] h e n  t h e  l o g i c a l  i m p l i c a t i o n  t o  be  drawn 

f r o m  t h e  t e s t i m o n y  leads  t h e  j u r y  t o  b e l i e v e  t h a t  a n o n - t e s t i f y i n g  
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w i t n e s s  h a s  g i v e n  t h e  p o l i c e  e v i d e n c e  o f  t h e  a c c u s e d ' s  g u i l t ,  t h e  

t e s t i m o n y  s h o u l d  be  d i s a l - l o w e d  a s  h e a r s a y . "  398  So.2d a t  855. 

I n  J i m e n e z  v.  S t a t e ,  535 S o . 2 d  343 ( F l a .  2d D C A  1 9 8 8 1 ,  

a p o l i c e  o f f i c e r  was p e r m i t t e d  to t e s t i f y  t h a t  h e  c o n v e r s e d  r J l t h  

an u n i d e n t i f i e d  i n f o r m a n t  who h a d  c o n v e r s e d  w i t h  t h e  d e f e n d a n t  a n d  

h i s  b r o t h e r  who had  agreed t o  d e l i v e r  t h e  c o c a i n e .  T h e  s t a t e  n e v e r  

p r o d u c e d  t h e  i n f o r m a n t .  C i t i n g  P o s t e l l ,  t h e  S e c o n d  D i s t r i c t  h e l d  

t h a t  [ t  ]he i n t r o d u c t i o n  of t h e  i n f o r m a n t  9 s  t e s b i m o n y  t h r o u g h  o t h e r  

w i t n e s s e s  e f f e c t i v e l y  d e p r i v e d  a p p e l l a n t  o f  t h e  r - i g h t  t o  c o n f r o n t  

w i t n e s s e s  a g a i n s t  h im.  535 So .  2d a t  34.5 ( c i t a t i o n s  o m i t t e d ) .  

The same i s  t r u e  of c o u r s e  when t h e  n o n - t e s t i f y i n g  

w i t n e s s  i s  t h e  c o d e f e n d a n t  who d o e s  n o t  t e s t i f y  a t  t r i a l  b u t  has 

i m p l i c a t e d  t h e  d e f e n d a n t .  _. Td. at n . 8  ( c i t i n g  S t a t e  v .  C h c r n i c k ,  278  

S.W.2d 741 ( ! l o .  19'55) a n d  S t a t e  v .  N i e s b b a l s k i ,  82 M . J . L ,  177,  83  

A .  179 ( 1 9 1 2 ) ) ;  P4olina v .  S t a t e ,  406 S o . 2 d  57 ( F l a .  3d D C A  1 9 8 1 ) .  

I n  M o l i n a ,  t h e  i n v e s t i g a t i n g  o f f i c e r  was p e r m i t t e d  t o  t e s t i f y ,  o v e r  

o b j e c t i o n ,  t h a t  " a f t e r  i n t e r v i e w i n g  two e o - d e f e n d a n t s  who d i d  n o t  

themselves  t e s t i f y ,  t h e y  a r r e s t e d  I 4 o l i n a  a n d  t h e n  p l a c e d  h i s  

p i c t u r e  i n  a p h o t o  l i n e u p  for i d e n t i f i c a t i o n  by t h e  v i c t i m . Q '  406 

So .2d  at 57 ( f o o t n o t e  o m i t t e d ) .  The a p p e l l a t e  c o u r t  h e l d  t h a t  t h e  

d e f e n d a n t ' s  r i g h t  t o  c o n f r o n t a t i o n  was v i o l a t e d .  406  S o . 2 d  a t  58. 

The case at h a n d  i s  t h e  sane.  The f i r s t  o f  t h e  e r r o n e o u s  

h e a r s a y  a d m i s s i o n s  llras t h e  i n t r o d u c t i o n  of t e s t i m o n y  l e a d i n g  t o  t h e  

i n t r o d u c t i o n  of the k n i f e  s h e a t h  f o u n d  i n  Wal s ingham H e s e r v o i r . 1 4  

The n e x t  i s s u e  dea l s  ; J i t h  t h e  e r r o n e o u s  ' i d m i s s i o n  of t h i s  1 4  
e x h i b i t  e v e n  t h o u g h  n o  e v i d e n c e  c o n n e c t e d  i t  t o  t h e  cr ime.  
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D e t e c t i v e  H a l l i d a y  t e s t i f i e d  t h a t  h e  wen t  t o  O l a t h e ,  K a n s a s ,  where 

he  i n t e r v i e w e d  P e a r c y ' s  m o t h e r  who g a v e  h i m  P e a r c y v s  s h i r t  a n d  

p a n t s .  The s t a t e  i n t r o d u c e d  t h e  s h i r t  i n t o  e v i d e n c e .  ( R .  913-15) 

H a l l i d a y  t e s t i f i e d  that a f t e r  P e a r c y  was r e t u r n e d  to P i n e l l a s  

C o u n t y ,  t h e y  9 1 c o l l e c t e d  s h o e s  f r o m  h i m  2nd . . . f o u n d  a s h e a t h  a t  

t h e  Wnls ingham R e s z r v o i r  . . . . I r  ( R .  9 1 5 )  

D e f e n s e  c o u n s e l  o b j e c t e d  a n d  moved f o r  a mi s t r i a l  b e c a u s e  

o f  t h e  o b v i o u s  i m p l i c a t i o n  t h a t  t h e  s h e a t h  was f o u n d  as a r e s u l t  

o f  i n f o r m a t i o n  l e a r n e d  f r o m  P e a r c y  upon h i s  r e t u r n  f r o m  K a n s a s .  

D e f e n s e  c o u n s e l  a r g u e d  c o r r e c t l y  t h a t  u s i n g  P e a r c y  1 s  s t a t e m e n t s  

a g a i n s t  D a i l e y  r a i s e d  a c o n f r o n t a t i o n  p r o b l e m .  The state of  c o u r s e  

a r g u e d  t h a t  i t  ' I d i d  n o t  r i s e  t o  t h e  l e v e l  o f  p r o o f "  a n d  t h a t  i t  

" i m p l i c a t e d  P e a r c y . "  ( R .  9 1 6 )  The  c o u r t  d e n i e d  t h e  m o t i o n  a n d  

a l l o w e d  t h e  p r o s e c u t o r  t o  c o n t i n u e  w i t h  t e s t i m o n y  c o n c e r n i n g  t h e  

r e c o v e r y  o f  t h e  k n i f e  s h e a t h . 1 5  ( R .  9 1 6 )  

If t h e  t e s t i m o n y  a b o u t  t h e  k n i f e  was i n t e n d e d  t o  i m p l i -  

c a t e  P e a r c y  r a t h e r  t h a n  D a i l e y ,  i t  was n o t  r s l e v a n t .  16  M o r e o v e r ,  

t h e  p r o s e c u t o r  u s e d  t h e  e v i d e n c e  a g a i n s t  D a i l e y  d u r i n g  h e r  c l o s i n g  

a r g u m e n t .  S h e  a r g u e d  t h a t  S k a l n i k  s s  t e s t i m o n y  t h a t  D a i l e y  acknow- 

l e d g e d  h e  t h r e w  away t h e  k n i f e  ! ' in t h e  r e s e r v o i r "  l i n k e d  D a i l e y  t o  

l 5  Af t e r  t h e  o b j e c t i o n  was o v e r r u l e d ,  t h e  p r o s e c u t o r  e l i c i t e d  
more t e s t i m o n y  as t o  where a n d  how t h e  s h e a t h  was f o u n d .  ( R .  9 1 7 )  
The j u d g e  a g r e e d  t h a t  d e f e n s e  c o u n s e l  h a d  a c o n t i n u i n g  o b j e c t i o n  
b u t  a d m i t t e d  t h e  s h e a t h  i n t o  e v i d e n c e .  ( R .  426 -27) .  

l 6  The s t a t e  a r g u e d  t h a t  i t  was r e l e v a n t  b e c a u s e ,  u n d e r  t h e  
p r i n c i p a l s  t h e o r y ,  D a i l e y  was r e s p o n s i b l e  f o r  P e a r c y  ' s  a c t i o n s .  
( R .  9 2 7 )  The p r o b l e m  w i t h  t h i s  r e a s o n i n g  is t h a t ,  i f  P e a r c y  
c o m m i t t e d  t h e  m u r d e r  a l o n e ,  D a i l e y  Nas n o t  a p r i n c i p a l .  
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t h e  k n i f e .  ( R .  1 2 7 5 )  Her f a c t s  lsere e r r o n e o u s .  S k a l n i k  d i d  n o t  

s a y  w h e r e  D a i l e y  th rew t h e  k n i f e .  ( R .  1 1 9 9 )  A t t e m p t i n g  t o  b o l s t e r  

S k a l n i k ' s  t e s t i m o n y ,  t h e  p r o s e c u t o r  l a t e r  a r g u e d  t h a t  S k a l n i k  knew 

0 

D a i l e y  t h r e w  away t h e  k n i f e  e v e n  w i t h o u t  knowing  o f  t h e  s h e a t h ' s  

r e c o v e r y  i n  t h e  r e s e r v o i r .  ( R .  1 2 8 1 )  

We d o n ' t  know, o f  c o u r s e ,  w h e t h e r  P e a r c y  s a i d  t h e r e  was 

a k n i f e  o r  k n i f e  s h e a t h  i n  t h e  r e s e r v o i r  o r  w h e t h e r  h e  s a i d  i t  was 

h i s  o r  D a i l e y " .  We d o n ' t  know whether  i t  b e l o n g e d  t o  e i t h e r  o f  

t h e  d e f e n d a n t s .  P e a r c y  may h a v e  f a b r i c a t e d  t h e  s t o r y  a n d  t h e  

s h e a t h  f o u n d  i n  t h e  r e s e r v o i r  may h a v e  been  t h r o w n  t h e r e  l o n g  a g o  

by t h e  p e r p e t r a t o r  o f  a d i f f e r e n t  crime, o r  l o s t  o r  d i s c a r d e d  by 

a n  i n n o c e n t  p a r t y .  I t  was n e v e r  c o n n e c t e d  t o  t h e  crime. 1 '7 

D e f e n s e  c o u n s e l  a l s o  o b j e c t e d  t o  t e s t i m o n y  by L e i t n e r ,  

a n o t h e r  j a i l  i n m a t e ,  based  p a r t i a l l y  on  h e a r s a y  s t a t e m e n t s  o f  Jack 

P e a r c y .  L e i t n e r  s a i d  h e  r e p o r t e d  n o t e s  p a s s e d  b e t w e e n  D a i l e y  a n d  

P e a r c y  ( " k i t e s f f )  b e c a u s e  he  " d i d n  I t  p a r t i c u l a r l y  e n j o y  h a v i n g  

a n y t h i n g  t o  do w i t h  i n m a t e s  t h a t  were d i s c u s s i n g  a crime l i k e  t h a t  

where someone was k i l l e d ,  e s p e c i a l l y  a 14  y e a r  o l d . "  ( R .  1 0 2 6 )  

D e f e n s e  c o u n s e l  o b j e c t e d  b e c a u s e  t h e  w i t n e s s ' s  m o t i v e  d e p e n d e d  on 

h e a r s a y  s t a t e m e n t s  made by P e a r c y  as w e l l  a s  D a i l e y .  The j u d g e  

o v e r r u l e d  t h e  o b j e c t i o n .  ( R .  1 0 2 7 )  

L e i t n e r ' s  m o t i v e  may also h a v e  d e p e n d e d  on i n f o r m a t i o n  

f r o m  k i t e s  w r i t t e n  by P e a r c y  r a t h e r  t h a n  D a i l e y .  The t r i a l  c o u r t  

" A t  t h e  e n d  o f  t h e  s t a t e r s  case ,  d e f e n s e  c o u n s e l  moved t o  
s t r i k e  a l l  t e s t i m o n y  c o n c e r n i n g  t h e  d i s c o v e r y  of  t h e  k n i f e  s h e a t h  
b e c a u s e  t h e r e  was no  e v i d e n c e  l i n k i n g  i t  t o  t h e  crime. The t r i a l  
c o u r t  o v e r r u l e d  t h e  o b j e c t i o n  a n d  d e n i e d  t h e  m o t i o n .  (R. 1 1 9 9 )  
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r e f u s e d  t o  a d m i t  P e a r c y ' s  n o t e s  b u t  a d m i t t e d  two  n o t e s  w r i t t e n  by 

D a i l e y .  ( 1 0 5 2 )  N e v e r t h e l e s s ,  L e i t n e r  r ead  a l l  o f  t h e  n o t e s .  

L e i t n e r  a l s o  t e s t i f i e d  t h a t  h e  t o l d  D a i l e y  t h a t  P e a r c y  

a sked  him to e x p l a i n  w h a t  h a p p e n e d  a t  P e a r c y ' s  t r i a l .  D e f e n s e  

c o u n s e l  o b j e c t e d ,  on h e a r s a y  g r o u n d s ,  a n d  moved f o r  a mis t r ia l .  ( R .  

1060-61)  The t r i a l  c o u r t  j u d g e  d e n i e d  t h e  m o t i o n  f o r  m i s t r i a l  b u t  

s u s t a i n e d  t h e  o b j e c t i o n  a n d  t o l d  t h e  j u r y  t o  d i s r e g a r d  t h e  comments 

made by t h e  w i t n e s s  " j u s t  b e f o r e  you  l e f t  t h e  room. s r  (R. 1063-65)  

I t  i s  u n l i k e l y  t h a t  t h e  j u r o r s  knew w h i c h  comments t h e y  

were s u p p o s e d  t o  d i s r e g a r d .  T h u s ,  t h e  c u r a t i v e  i n s t r u c t i o n  was n o t  

o f  much h e l p .  L e i t n e r ' s  t e s t i m o n y  c l e a r l y  i m p l i e d  t h a t  P e a r c y  t o l d  

h i m  t o  t e l l  D a i l e y  what  h a p p e n e d  a t  P e a r c y ' s  t r i a l .  The i m p o r t a n c e  

o f  t h i s  t e s t i m o n y  was i t s  b e a r i n g  on  P e a r c y  a n d  D a i l e y ' s  p l a n  t h a t  

n e i t h e r  w o u l d  t e s t i f y  a g a i n s t  t h e  o t h e r .  The g i s t  o f  t h e  p l a n  was 

t h a t ,  o n c e  D a i l e y  was a c q u i t t e d  a n d  P e a r c y  was g r a n t e d  a new t r i a l  

on  a p p e a l ,  D a i l e y  w o u l d  t e s t i f y  t h a t  h e  c o m m i t t e d  t h e  murde r  t o  

e x o n e r a t e  P e a r c y .  I n  t h i s  way, t h e y  would  b o t h  g e t  away w i t h  t h e  

crime. l 8  T h i s  was e x t r e m e l y  damag ing  e v i d e n c e  w h i c h  c e r t a i n l y  

c a u s e d  t h e  j u r o r s  t o  w a n t  to p r e v e n t  s u c h  a r e s u l t .  I n  f a c t ,  i t  

may h a v e  made t h e  j u r o r s  a n g r y  enough to f i n d  D a i l e y  g u i l t y  s o l e l y  

to c i r c u m v e n t  t h e  p l a n .  

L e i t n e r  t e s t i f i e d  t h a t  h e  r e l a y e d  v e r b a l  m e s s a g e s  b e t w e e n  
P e a r c y  a n d  D a i l e y  d u r i n g  December o f  1986.  ( R .  1057-59 ,  1 0 8 6 )  He 
s a i d  t h a t  D a i l e y  a s k e d  h i m  to t e l l  P e a r c y  t h a t  i f  P e a r c y  g o t  a new 
t r i a l  on a p p e a l ,  h e  w o u l d  t h e n  t e s t i f y  a n d  t e l l  wha t  r e a l l y  
h a p p e n e d  -- t h a t  h e  was t h e  one  t h a t  d i d  i t .  ( R .  1 0 6 6 )  
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The  r i g h t  t o  c o n f r o n t a t i o n  i s  a f u n d a m e n t a l  c o n s t i t u -  

t i o n a l  r i g h t .  The e r r o n e o u s  a d m i s s i o n  of h e a r s a y  r e s u l t e d  i n  a n  

e x t r e m e l y  p r e j u d i c i a l  v i o l a t i o n  D a i l e y  's s i x t h  amendment r i g h t .  

"The e s s e n t i a l  p r i n c i p l e  o f  t h e  h e a r s a y  r u l e  i s  t h a t  f o r  t h e  p u r -  

p o s e  o f  s e c u r i n g  t r u s t w o r t h i n e s s  o f  t e s t i m o n i a l  a s s e r t i o n s ,  a n d  o f  

a f f o r d i n g  t h e  o p p o r t u n i t y  t o  t e s t  t h e  c r e d i t  of' t h e  w i t n e s s ,  s u c h  

a s s e r t i o n s  a r e  t o  be made i n  c o u r t ,  s u b j e c t  t o  c r o s s - e x a m i n a t i o n . "  

P o s t e l l ,  398  S o . 2 d  a t  856  ( c i t i n g  C h e r n i c k ,  278  S.W.2d a t  '747-48). 

Our s y s t e m  demands t h a t  t h e  f i n d e r  of f a c t  
d e t e r m i n e  t h e  b e l i e v a b i l i t y  of a n y  w i t n e s s  a n d  
t h e  w e i g h t  t o  be g i v e n  t h a t  w i t n e s s ' s  t e s t i -  
mony. T h a t  s i m p l y  c a n n o t  be  done  when t h e  j u r y  
i s  d e p r i v e d  o f  a l l  o p p o r t u n i t y  t o  c o n s i d e r  t h e  
demeanor  o f  t h e  w i t n e s s ;  when t h e  memory: i n -  
t e l l i g e n c e ,  a n d  c a n d o r  o f  t h e  w i t n e s s  i s  f r e e  
f r o m  t e s t i n g ;  when t h e  b i a s  o r  i n t e r e s t  o f  t h e  
w i t n e s s  c a n n o t  b e  p r o b e d ;  when bhe w i t n e s s  !s 
o p p o r t u n i t y  a n d  a b i l i t y  t o  o b s e r v e  i s  i n s u l a t e d  
f r o m  q u e s t i o n i n g ;  a n d  when,  i n d e e d ,  t h e  wit- 
n e s s ' s  i d e n t i t y  i s  t o t a l l y  c o n c e a l e d  s o  as t o  
make [ t h e  blritness I t o t a l l y  u n i m p e a c h a b l e .  I n  
s h o r t ,  t h e  i n s i d i o u s  d i m i n u t i o n  o f  t h e  p r e c i o u s  
r i g h t s  o f  c o n f r o n t a t i o n  a n d  c r o s s - e x a m i n a t i o n ,  
t h r o u g h  some l i t e r a l  a p p l i c a t i o n  o f  t h e  r u l e  
a g a i n s t  h e a r s a y ,  c a n n o t  be  t o l e r a t e d .  

P o s t e l l ,  398 S o . 2 d  a t  856. 

I n  P o s t e l l ,  398  S o . 2 d  a t  8 5 6 ,  a n d  M o l i n a ,  406 S o . 2 d  a t  

5 8 ,  t h e  o n l y  o t h e r  t e s t i m o n y  l i n k i n g  t h e  d e f e n d a n t  t o  t h e  crime 

was q u e s t i o n a b l e  e y e w i t n e s s  i d e n t i f i c a t i o n  by t h e  v i c t i m .  I n  t h i s  

case,  w e  d o n J t  e v e n  h a v e  t h a t .  I n s t e a d ,  we h a v e  q u e s t i o n a b l e  

t e s t i m o n y  f r o m  t h r e e  j a i l h o u s e  1 7 s n i t c h e s "  w i t h  r e a s o n  t o  f a b r i c a t e .  

T h u s ,  t h e  s t a t e  c a n n o t  show beyond a r e a s o n a b l e  d o u b t  t h a t  t hese  

e r r o r s  d i d  n o t  a f f e c t  t h e  v e r d i c t .  S t a t e  v . D i G u i l i o ,  491 So.2d 

1 1 2 9 ,  1136-39 ( F l a .  1 9 8 6 ) .  

4 4 



ISSUE i V  

THE ' T R I A L  C O U R T  E R R E D  Ill A D M I T T I N G  
THE KNIFE SHEATH AS A N  E X H I B I T ,  A N D  
A C COMP A N Y  L NG E V I D EN CE CON CE R N I NG I T S 
D I S C O V E R Y ,  BECAUSE THE KNIFE SHEATH 
WAS NOT C O N N E C T E D  THE A P P E L L A N T  
O R  rro THE C R I M E  A N D ,  T H E R E F O R E ,  WAS 
I R R E L E V A N T  A N D  INADMISSIBLE.  

To be a d m i s s i b l e  as e v i d e n c e  a t  t r i a l ,  a p h y s i c a l  o b j e c t  

mus t  be  c o n n e c t e d  t o  t h e  crime. Huhn v .  S t a t e ,  511 S o . 2 d  583, 589  

( F l a .  4 t h  D C A  1 9 8 7 ) .  The t e s t  f o r  a d m i s s i b i l i t y  i s  r e l e v a n c e .  _. I d .  

R e l e v a n t  e v i d e n c e  i s  e v i d e n c e  t h a t  t e n d s  t o  p r o v e  o r  d i s p r o v e  a 

mater ia l  f a c t .  S 9 0 . 4 0 2 ,  F l a .  S t a t .  ( 1 9 8 7 ) .  

An e x a m p l e  is  p r o v i d e d  by Thomas v .  S t a t e ,  2 2 3  S o . 2 d  318  

( F l a .  1 9 6 9 ) ,  i n  w h i c h  a k n i f e  was a d m i t t e d  i n t o  e v i d e n c e .  The 

k n i f e  b l a d e  was f o u n d  on t h e  f r o n t  s e a t  o f  a t a x i c a b  i n  w h i c h  t h e  

d r i v e r  h a d  b e e n  s t a b b e d  t o  d e a t h .  The k n i f e  h a n d l e  was f o u n d  

n e a r b y .  A l t h o u g h  t h e  d e f e n d a n t  a r g u e d  t h a t  no  e v i d e n c e  c o n n e c t e d  

h i m  w i t h  t h e  k n i f e ,  a s t a t e  w i t n e s s  t e s t i f i e d  t h a t  h e  f o u n d  a k n i f e  

s i m i l a r  t o  t h e  murde r  weapon a n d  g a v e  i t  t o  t h e  d e f e n d a n t  two d a y s  

b e f o r e  t h e  m u r d e r .  T h u s ,  t h e  k n i f e  was c o n n e c t e d  b o t h  t o  t h e  crime 

a n d  t h e  d e f e n d a n t  a n d  t h e  d e f e n d a n t P s  a r g u m e n t  was w i t h o u t  mer i t .  

2 2 3  S o . 2 d  a t  323;  see  a l s o  Thomas v .  S t a t e ,  456 S o . 2 d  454 ,  458 

( F l a .  1 9 8 4 )  ( d e f e n d a n t ' s  s l i g h t l y  b l o o d s t a i n e d  s h i r t  was r e l e v a n t ,  

p r o b a t i v e ,  a n d  l o g i c a l l y  r e l a t e d  t o  crime b e c a u s e  e v i d e n c e  showed 

t h a t  d e f e n d a n t  w o r e  i t  on  n i g h t  o f  m u r d e r ) ;  C r a i g  v .  S t a t e ,  168  

S o . 2 d  7 4 7 ,  748  ( F l a .  1 9 6 4 )  ( s c r e w d r i v e r  was p o s i t i v e l y  i d e n t i f i e d  

by . v i c t i m  a s  weapon u s e d  by d e f e n d a n t ) .  
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If a weapon i s  i n t r o d u c e d  a n d  i s  n o t  c o n n e c t e d  t o  t h e  

crime, p r e j u d i c e  may o c c u r  by i t s  d i s p l a y  t o  t h e  j u r y .  I n  Williams 

v .  S t a t e ,  188 S o . 2 d  3 2 0  ( F l a .  2d D C A  1 9 6 6 ) ,  f o r  e x a m p l e ,  t h e  s t a t e  

p l a c e d  i n  t h e  j u r y  ! s  p r e s e n c e  n i n e  o b j e c t s ,  i n c l u d i n g  e x p l o d e d  

g u n s h e l l  c a s i n g s  a n d  t i r e  t r a c k  p h o t o g r a p h s ,  t h a t  were r e l a t e d  t o  

t h e  h o m i c i d e .  When d e f e n s e  c o u n s e l  q u e s t i o n e d  why these  o b j e c t s  

were o p e n l y  b e f o r e  t h e  j u r y ,  t h e  p r o s e c u t o r  a s s u r e d  t h e  c o u r t  t h a t  

t h e  o b j e c t s  were " s u b j e c t  t o  b e i n g  c o n n e c t e d  u p . "  188 S o . 2 d  a t  

333. The p r o s e c u t o r  e l i c i t e d  t e s t i m o n y  from numerous  w i t n e s s e s  t o  

b u i l d  a f o u n d a t i o n  f o r  t h e  i n t r o d u c t i o n  i n t o  e v i d e n c e  o f  t hese  

e x h i b i t s .  On t h e  t h i r d  day  o f  t r i a l ,  h o w e v e r ,  h e  a n n o u n c e d  t h a t  

h e  was w i t h d r a w i n g  a l l  n i n e  o b j e c t s .  D e f e n s e  c o u n s e l  moved f o r  

m i s t r i a l  w h i c h  t h e  c o u r t  d e n i e d .  188 So.2d a t  334. 

The Williams c o u r t  f o u n d  a " f l a g r a n t  d i s r e g a r d  o f  t h e  

d e f e n d a n t ' s  r i g h t s  a n d  t h e  r u d i m e n t a r y  g r o u n d  r u l e s  of  f a i r  p l a y  

i n  a j u r y  t r i a l . r t  I t  n o t e d  t ha t  t h e  r u l e s  a r e  "a imed a t  i n s u r i n g  

t h a t  t h e  j u r y  sees a n d  hears  o n l y  s u c h  e v i d e n c e  as i s  l e g a l l y  

a d m i s s i b l e .  y v  _. I d .  I n  t h e  i n s t a n t  c a se ,  the  r u d i m e n t a r y  g r o u n d  r u l e s  

o f  f a i r  p l a y  were v i o l a t e d  two s t e p s  f u r t h e r .  Not  o n l y  was t h e  

k n i f e  s h e a t h  n o t  c o n n e c t e d  t o  t h e  A p p e l l a n t  -- i t  was n o t  e v e n  

c o n n e c t e d  t o  t h e  crime. And i t  rJas a d m i t t e d  i n t o  e v i d e n c e .  

The Huhn case i s  e v e n  more h e l p f u l .  I n  Huhn t h e  t r i a l  - 9  

c o u r t  a d m i t t e d  i n t o  e v i d e n c e  a p i s t o l  f o u n d  i n  t h e  d e f e n d a n t q s  

g l o v e  compar tmen t  e v e n  t h o u g h  t h e r e  was no  e v i d e n c e  t h a t  i t  was 

u s e d  d u r i n g  t h e  crime c h a r g e d .  A l t h o u g h  t h e  p r o s e c u t o r  a r g u e d  t h a t  

weapons  h a d  been  u s e d  i n  t h e  o f f e n s e  c h a r g e d  a n d  t h e  d e f e n d a n t  was 
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i n  p o s s e s s i o n  o f  a weapon,  t h e  a p p e l l a t e  c o u r t  h e l d  t h a t  t h e  gun  

s h o u l d  n o t  h a v e  b e e n  a d m i t t e d  b e c a u s e  t h e r e  was n o t h i n g  t o  c o n n e c t  

t h a t  p a r t i c u l a r  gun  t o  t h e  crimes f o r  wh ich  Huhn r ~ a s  on t r i a l .  

511 So.2d a t  589. T h u s ,  t h e  gun was n o t  r e l e v a n t .  - :id. 

The case a t  hand  i s  w o r s e .  A s  i n  Huhn, a weapon was u s e d  

i n  t h e  o f f e n s e .  I n  f a c t ,  a k n i f e  was u s e d .  U n l i k e  Huhn, h o w e v e r ,  

D a i l e y  was n o t  i n  p o s s e s s i o n  o f  a k n i f e .  Nor was h e  i n  p o s s e s s i o n  

o f  t h e  k n i f e  s h e a t h  i n t r o d u c e d  i n t o  e v i d e n c e .  The k n i f e  s h e a t h  was 

f o u n d  i n  a r e s e r v o i r  somewhere  i n  P i n e l l a s  Coun ty  b e t w e e n  I n d i a n  

Rocks  Beach, t h e  s c e n e  of t h e  crime, a n d  the h o u s e  i n  S e m i n o l e  

where P e a r c y  a n d  D a i l c y  kiere l i v i n g .  The s t a t e  i n t r o d u c e d  no  

e v i d e n c e  c o n c e r n i n g  i t s  o w n e r s h i p  a n d  f a i l e d  t o  c o n n e c t  i t  t o  t h e  

murde r  o f  S h e l l e y  B o g g i o .  No e v i d e n c e  was i n t r o d u c e d  t o  e x p l a i n  

why t h e  o f f i c e r s  w e n t  t o  t h e  r e s e r v o i r  i n  search  o f  a k n i f e  o r  a 

k n i f e  s h e a t h .  The i m p l i c a t i o n ,  h o w e v e r ,  was t h a t  t h e  o f f i c e r s  h a d  

i n f o r m a t i o n  l i n k i n g  D a i l e y  t o  t h e  s h e a t h  a n d  t h e  s h e a t h  t o  t h e  

crime. Why e l s e  wou ld  i t  h a v e  b e e n  i n t r o d u c e d  a t  t r i a l ?  

The c o u r t ' s  e r r o r  i n  a d m i t t i n g  t h e  k n i f e  s h e a t h  i n t o  

e v i d e n c e  W ~ S  compounded by t h e  m y r i a d  of t e s t i m o n y  a n d  a r g u m e n t  

c o n c e r n i n g  t h e  k n i f e .  F i r s t ,  D e t e c t i v e  H a l l i d a y  t e s t i f i e d  t h a t  

r f t h e y 9 1  c o l l e c t e d  s h o e s  from Jack P e a r c y  a n d  f o u n d  a k n i f e  s h e a t h  

a t  t h e  Wals ingham R e s e r v o i r ,  He d i d  n o t  s a y  why t h e y  l o o k e d  t h e r e  

o r  w h a t  t h e y  e x p e c t e d  t o  f i n d .  ( R .  9 1 5 - 1 6 )  A f t e r  t h e  c o u r t  o v e r -  

r u l e d  d e f e n s e  c o u n s e l ' s  o b j e c t i o n ,  t h e  p r o s e c u t o r  e l i c i t e d  more 

t e s t i m o n y  a b o u t  t h e  search  f o r  t h e  s h e a t h  ( R .  9 1 4 )  b u t  s t i l l  f a i l e d  

t o  e x p l a i n  how i t  was c o n n e c t e d  t o  t h e  cr ime.  T h e  c o u r t  t h e n  
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a l l o w e d  t h e  s t a t e  t o  i n t r o d u c e  t h e  s h e a t h  i n t o  e v i d e n c e .  ( R .  9 2 7 ) .  

A t  t h e  c l o s e  of t h e  s t a t e ' s  case,  d e f e n s e  c o u n s e l  moved 

t o  s t r i k e  a l l  t e s t i m o n y  c o n c e r n i n g  t h e  k n i f e  s h e a t h  b e c a u s e  t h e r e  

was n o  e v i d e n c e  l i n k i n g  i t  t o  t h e  crime. He c o r r e c t l y  a r g u e d  t h a t  

t h e  k n i f e  s h e a t h  was i r r e l e v a n t  a n d  was n o t  r f t i e d  up. '!  The s t a t e ' s  

r e s p o n s e  was t h a t  i t  '?goes  t o  t he  w e i g h t  o f  t h e  e v i d e n c e "  a n d  t h a t  

P a u l  S k a l n i k  t e s t i f i e d  t h a t  D a i l e y  s a i d  h e  t h r e w  t;he k n i f e  away. 

The c o u r t  d e n i e d  t h e  d e f e n s e  mot ion .  ( R .  1 1 9 9 )  

If S k a l n i k ' s  t e s t i m o n y  t h a t  D a i l e y  threw the  k n i f e  away 

was r eason  t o  a d m i t  t h e  k n i f e  s h e a t h ,  t h e n  the  o f f i c e r s  c o u l d  h a v e  

a d m i t t e d  s n y  k n i f e  o r  k n i f e  s h e a t h  t h e y  f o u n d  i n  n o r t h e r n  P i n e l l a s  

C o u n t y .  S k a l n i k  n a v e r  s a i d  where D a i l e y  threw t h e  k n i f e .  The 

Wals ingham R e s e r v o i r  was n o t  t h e  s c e n e  o f  t h e  crime b u t  i s  l o c a t e d  

somewhere  b e t w e e n  I n d i a n  Rocks Beach a n d  S e m i n o l e ,  F l o r i d a .  

T h a t  i t  "goes  Lo t h e  w e i g h t  of t h e  e v i d e n c e "  i s  c l e a r l y  

e r r o n e o u s  r e a s o n i n g .  U s i n g  t h a t  l o g i c ,  a n y  u n c o n n e c t e d ,  i r l r e l e v a n t  

o b j e c t  c o u l d  be  a d m i t t e d  i n t o  e v i d e n c e .  I t  wou ld  have "no w e i g h t . * '  

The d a n g e r ,  o f  c o u r s e ,  i s  t h a t  b e c a u s e  t h e  j u r o r s  wou ld  1 - o g i c a l l y  

a s sume  t h e r e  must  some r e l e v a n c e ,  t h e y  would  s p e c u l a t e  t h a t  t h e r e  

was a c o n n e c t i o n  b e t w e e n  t h e  o b j e c t ,  t h e  d e f e n d a n t ,  a n d  t h e  crime. 

When t h e  s t a t e  f a i l e d  t o  c o n n e c t  t h e  s h e a t h  t o  e i t h e r  t he  

A p p e l l a n t  o r  t h e  crime, the j u r o r s  mus t  h a v e  been  v e r y  c o n f u s e d  

c o n c e r n i n g  i t s  r e l e v a n c e .  They p r o b a b l y  g u e s s e d  t h a t  t h e  p r o s e -  

c u t o r  a n d  t h e  j u d g e  knew t h e  c o n n e c t i o n  b u t  t h e  r u l e s  of e v i d e n c e  

wou ld  n o t  permi . t  t h e  'che j u r y  t o  hear t h e  n e c e s s a r y  e v i d e n c e ;  t h u s ,  

t h e y  w o u l d  h a v e  t o  a s sume  t h a t  t h e  s h e a t h  was p r o b a t i v e  o f  t h e  
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A p p e l l a n t ' s  g u i l t  i n  some way. 

D u r i n g  her  c l o s i n g  a r g u m e n t ,  thhe p r o s e c u t o r  s u g g e s t e d  a n  

e r r o n e o u s  c o n n e c t i o n  b e t w e e n  D a i l e y  a n d  thhe k n i f e  s h e a t h .  She t o l d  

t h e  j u r y  t h a t  S k a l n i k  t e s t i f i e d  t h a t  D a i l e y  s a i d  h e  threw away t h e  

k n i f e  i n  t h e  r e s e r v o i r ,  a n d  t h a t  t h i s  t e s t i m o n y  l i n k e d  D a i l e y  t o  

thhe k n i f e .  ( R .  1275)  T h i s  was ;3r ror .  S k a l n i k  d i d  n o t  s a y  where 

D a i l e y  t h r e w  t h e  k n i f e .  ( R .  1 1 9 9 )  Later ,  w h i l e  a t t e m p t i n g  t o  

b o l s t e r  S k a l n i k ' s  t e s t i m o n y ,  t h e  p r o s e c u t o r  n o t e d  t h a t  S k a l n i k  knew 

D a i l e y  " t h r e w  t h e  k n i f e "  a n d  t h a t  he d i d  n o t  know t h e  s h e a t h  was 

r e c o v e r e d  i n  t h e  r e s e r v o i r .  ( R .  1281)  T h u s ,  t h e  p r o s e c u t o r  i m p l i e d  

t h a t  t h e  r e c o v e r y  o f  t h e  k n i f e  shea th  s u p p o r t e d  S k a l n i k ' s  t e s t i m o n y  

t h a t  D a i l e y  t o l d  h i m  he  t h r e w  t h e  k n i f e  away. 

I n  r e a l i t y ,  t h e r e  was a b s o l u t e l y  no c o n n e c t i o n .  Even i f  

S k a l n i k  was ' t e l l i n g  t h e  t r u t h  when h e  s a i d  D a i l e y  t o l d  h i m  h e  threw 

t h e  k n i f e  awzys  t h e r e  was n o  r e a s o n  t o  c o n n e c t  t h e  sheath f o u n d  i n  

t h e  r e s e r v o i r  w i t h  t h e  k n i f e  D a i l e y  a l l - e g e d l y  threw away. The 

k n i f e ,  o f  c o u r s e ,  was n e v e r  f o u n d .  A c c o r d i n g l y ,  t h e  t r i a l  c o u r t  

e r r e d  by a l l o w i n g  t h e  s t a t e  t o  i n t r o d u c e  t h e  k n i f e  s h e a t h  i n t o  

e v i d e n c e  a n d  by a l l o w i n g  t e s t i m o n y  c o n c e r n i n g  i t s  d i s c o v e r y .  
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ISSUE V 

THE ' T R I A L  C O U R T  E R R E D  BY P E R M I T T I N G  
THE STATE TO E L I C I T  H E A R S A Y  EVIDENCE 
OF P R I O R  CONS-CS'I'ENT STATEMENTS MADE 
TO D E T E C T I V E  H A L L I D A Y  BY THE THREE 
INMATE WITNESSES. 

Af t e r  the t h r e e  j a i l  i n m a t e s  t e s t i f i e d  a b o u t  t h e  a d m i s -  

s i o n s  t h a t  D a i l e y  a l l e g e d l y  made w h i l e  i n  t h e  P i n e l l a s  Coun ty  J a i l ,  

t h e  p r o s e c u t o r  r e c a l l e d  D e t e c t i v e  Ha l1 ida .y  a n d  a s k e d  i f  h e  met w i t h  

t h e s e  w i t n e s s e s  a t  t h e  j a i l .  ( R .  1 1 7 6 ,  1 1 8 3 )  Over d e f e n s e  o b j e c -  

t i o n ,  t h e  t r i a l  c o u r t  a l l o w e d  H a l l i d a y  t o  r e p e a t  wha t  L e i t n e r ,  

D e J e s u s ,  a n d  S k a l n i l c  t o l d  h i m  were t h e i r  r e a s o n s  f o r  r e p o r t i n g  

t h e i r -  c o n v e r s a t i o n s  w i t h  D a i l e y .  The  J u d g e  a l s o  a l l o w e d  H a l l i d a y  

t o  t e s t i f y  a b o u t  t h e  s u b s t a n c e  o f  i n f o r m a t i o n  L e i t n e r  a l l e g e d l y  

l e a r n e d  f r o m  D a i l e y ,  h e a r s a y  s ta tements  S k a l n i k  made t o  H a l l i d a y  

a b o u t  a b u s e  h e  r e c z i v e d  b e c a u s e  o f  h i s  t e s t i m o n y ,  a n d  i n f o r m a t i o n  

S k a l n i k  p r o v i d e d  Law e n f o r c e m e n t  i n  n o n r e l a t e d  c r i m i n a l  ca ses .  ( R .  

1 1 7 7 ,  1 1 7 9 ,  1186-88)  

When d e f e n s e  c o u n s e l  o b j e c t e d  on  h e a r s a y  g r o u n d s  t o  

D e t e c t i v e  H a l l i d a y ' s  t e s t i m o n y  c o n c e r n i n g  t h e  i n f o r m a n t s '  r e a s o n s  

f o r  lVcoming f o r w a r d ,  t h e  p r o s e c u t o r  a r g u e d  t h a t  t h e  e v i d e n c e  

showed " s t a t e  of" mind. The j u d g e  o v e r r u l e d  d e f e n s e  c o u n s e l  '5 

o b j e c t i o n s .  ( R .  1 1 7 7 ,  1 9 7 9 )  H a l l i d a y  r e p e a t e d .  b a s i c a l l y  t h e  same 

s t a t e m e n t s  t h e  w i t n e s s e s  made e a r l i e r  i n  t h e  t r i a l .  

A p r i o r  c o n s i s t e n t  s t a t e m e n t  may n o t  be  i n t r o d u c e d  t o  

c o r r o b o r a t e  o r  b o l s t e r  the. c r e d i b i l i t y  o f  t h e  w i t n e s s .  J a c k s o n  v .  

S t a t e ,  498 S o . 2 d  9 0 6 ,  903 ( F l a .  1 9 8 6 ) ;  Van Ga.llon v .  S t a t e ,  50 
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S o . 2 d  882 ( F l a .  1951 1. S e c t i o n  9 0 . 8 0 1 ( 2 ) ( b ) ,  F l o r i d a  S t a t u t e s  

( 1 9 8 7 ) ,  p r o v i d e s  a n  e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  when a p r i o r  

c o n s i s t e n t  s t a t e m e n t  i s  u s e d  t o  r e b u t  a n  e x p r e s s  o r  i m p l i e d  c h a r g e  

of i m p r o p e r  i n f l u e n c e ,  m o t i v e  o r  r e c e n t  f a b r i c a t i o n .  I t  i s  

e s s e n t i a l ,  h o w e v e r ,  t h a t  t h e  p r i o r  c o n s i s t e n t  s t a t e m e n t  h a v e  b e e n  

made p r i o r  t o  t h e  e x i s t e n c e  of t h e  r e a s o n  t o  f a l s i f y .  J z c k s o n ,  4 9 8  

S o . 2 d  a t  910;  Wise v .  S t a t e ,  14 F.L.W. 1 3 5 3 ,  1354  ( F l a .  2d D C A  May 

31,  1 9 8 9 ) ;  Q u i l e s  v .  S t a t e ,  523 S o . 2 d  1261 ( F l a .  2d D C A  1 9 8 8 ) .  I n  

t h e  case a t  h a n d ,  t h e  t h r e e  j a i l h o u s e  " s n i t c h e s "  h a d  r e a s o n  t o  

t e s t i f y  f a l s e l y  b e f o r e  t h e y  c o n t a c t e d  D e t e c t i v e  H a l l i d a y  o r  o t h e r  

law e n f o r c e m e n t  a u t h o r i t i e s .  T h u s ,  ' the e x c e p t i o n  d o e s  n o t  a p p l y  

a n d  t h e  h e a r s a y  was i n a d m i s s i b l e .  

L e i t n e r  t e s t i f i e d  t h a t  he  r e p o r t e d  t h e  A p p e l l a n t  " s  n o t e s  

t o  t h e  j a i l  s u p e r v i s o r  b e c a u s e  h e  l s d i d n l t  p a r t i c u l a r l y  e n j o y  h a v i n g  

a n y t h i n g  t o  do w i t h  i n m a t e s  t h a t  were d i s c u s s i n g  a crime l i k e  t h a t  

where someone  was k i l l e d ,  e s p e c i a l l y  a 14  y e a r  o l d . "  ( R .  1 0 2 6 )  Over  

d e f e n s e  o b j e c t i o n ,  H a l l i d a y  t e s t i f i e d  t h a t  L e i t n e r  t o l d  h i m  t h a t  

0 

he  f e l t  b a d l y  b e c a u s e  D a i l e y  a n d  P e a r c y  were " j o k i n g  a b o u t  t h i s  

mat ter ,  t h a t  t h e y  were t a l k i n g  a b o u t  w a l k i n g  o u t  o f  t h e  j a i l ,  

b e a t i n g  t h e  c h a r g e . I f  ( R .  117'1) H a l l i d a y  t h e n  s a i d  t h a t  L e i t n e r  

t o l d  h i m  " b o t h  i n d i v i d u a l s  were i n v o l v e d  i n  t h e  crime.11 ( R .  1 1 7 8 )  

S e c t i o n  9 0 . 8 0 1 ( 2 ) ( b )  p r o v i d e s  ' cha t  " [ a ]  s t a t e m e n t  i s  n o t  
h e a r s a y  i f  t h e  d e c l a r a n t  t e s t i f i e s  a t  t r i a l  o r  h e a r i n g  a n d  i s  
s u b j e c t  t o  c r o s s - e x a m i n a t i o n  c o n c e r n i n g  t h e  s t a t e m e n t  a n d  t h e  
s t a t e m e n t  i s  . . . [ c l o n s i s t e n t  w i t h  h i s  t e s t i m o n y  a n d  i s  o f f e r e d  
t o  r e b u t  a n  e x p r e s s  o r  i m p l i e d  c h a r g e  a g a i n s t  h i m  of i m p r o p e r  
i n f l u e n c e ,  m o t i v e ,  o r  r e c e n t  f a b r i c a t i o n . 1 1  
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D e J e s u s  t e s t i f i e d  t h a t  h e  came f o r w a r d  b e c a u s e  "it Mas 

a g a i n s t  my m o r a l s  as a f a t h e r ,  a n d  a s  a human a n d  . . i t  was 

b e g i n n i n g  t o  e f f e c t  [ s i c ]  me." ( R .  1 1 0 5 )  A g a i n  o v e r  d e f e n s e  

o b j e c t i o n ,  H a l l i d a y  s a i d  t h a t  D e J e s u s  t o l d  h i m  h e  h a d  a d a u g h t e r  

a n d  c o u l d n P t  s t a n d  t h e  f a c t  t h a t  D a i l e y  m i g h t  g e t  o u t  a n d  do t h i s  

t o  someone e l s e .  ( R .  1 1 7 9 )  

S k a l n i k  t e s t i f i e d  t h a t  h e  r e p o r t e d  h i s  c o n v e r s a t i o n s  w i t h  

D a i l e y  b e c a u s e  "1 s t i l l  d o  h a v z  law e n f o r c e m e n t  i n s i d e  o f  me. I t ' s  

d i f f i c u l t  t o  see  p e o p l e  i n c a r c e r a t e d  . . . who when t h e y  blallc u p  

a n d  down t h e  h a l l w a y s ,  l a u g h  a n d  j o k e  a b o u t  a murde r  t h a t  t h e y  h a v e  

c o m m i t t e d .  They r e a l l y  t h i n k  t h e y  c s n  beat t h e  s y s t e m .  No, s i r ,  

i d o n l t  a p p r e c i a t e  i t . "  ( R .  115'7) H a l l i d a y  t e s t i f i e d  t h a t  S k a l n i l c  

s a i d  h e  came f o r w a r d  b e c a u s e  "he s t i l l  h a s  law e n f o r c e m e n t  i n  h i m  

a n d  h e  c a n n o t  s t a n d  t h e  f a c t  t h a t  t h e  i n m a t e s  . . 2re c o n s t a n t l y  

t a l k i n g  a b o u t  w a l k i n g  on t h e i r  c h a r g e s . 1 1  ( R .  1188) 
e 

Over  d e f e n s e  o b j e c t i o n ,  H a l l i d a y  r e p e a t e d  o t h e r  o f  

S k a l n i k v s  s t a t e m e n t s  w h i c h  were c o n s i s t e n r ;  w i t h  S k a l n i k ' s  c a r l i e r  

t r i a l  t e s t i m o n y .  *' Slca ln ik  t e s t i f i e d  t h a t  he h e a r d  D a i l e y ' s  l a w y e r  

t e l l  D a i l e y  t h a t  S k a l n i k  wou ld  t e s t i f y  a g a i n s t  h im.  ( R e  1161-62)  

I m m e d i a t e l y  t h e r e a f t e r ,  o t h e r  i n m a t e s  t h r e w  b a t t e r i e s  a t  S k a l n i k .  

( R .  1 1 6 1 )  Even t h o u g h  d e f e n s e  c o u n s e l  n e v e r  a t t e m p t e d  t o  impeach  

t h i s  t e s t i m o n y ,  H a l l i d a y  was l a t e r  p e r m i t t e d  t o  t e s t i f y  t h a t  

S k a l n i l c  r e p o r t e d  t o  h i m  t ha t  D a i l e y * s  a t t o r n e y  met w i t h  D a i l e y  a n d ,  

2o  D e f e n s e  c o u n s e l  a r g u e d  t h a t  it was hearsav a n d  "1 d o n ' t  
know what  his s t a t e  o f  m i n d - h a s  t o  do  w i t h  a n y t h i n g . "  
o v e r r u l e d  t h e  o b j e c t i o n .  ( R .  1 1 8 4 )  

The j u d g e  

- 
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i m m e d i a t e l y  t h e r e a f t e r ,  o t h e r  i n m a t e s  i n  D a i l e y  ' s  lrpodll  b e g a n  

t h r o w i n g  n i n e - v o l t  b a t t e r i e s  a t  S k a l n i k .  ( R .  1 1 8 8 )  

S k a l n i k  s a i d  t h a t  h e  t e s t i f i e d  i n  f i v e  o r  s i x  o t h e r  

murde r  cases a b o u t  t h i n g s  h e  h e a r d  i n  t h e  P i n e l l a s  Coun ty  J a i l .  

He r e p o r t e d  t h a t  e v e r y  i n d i v i d u a l  h e  had  t e s t i f i e d  a g a i n s t  was 

c o n v i c t e d ,  a n d  t h a t  e v e r y  time h e  h a d  g i v e n  i n f o r m a t i o n  t o  law 

e n f o r c e m e n t  a b o u t  where a weapon o r  a p i e c e  o f  ma te r i a l  c o u l d  be  

f o u n d ,  i t  was t h e r e .  ( R .  1 1 5 6 )  He a d m i t t e d  t e s t i f y i n g  i n  t h e  "High 

P o i n t "  m u r d e r s .  ( R .  1158) Aga in  o v e r  d e f e n s e  o b j e c t i o n ,  H a l l i d a y  

t e s t i f i e d  t h a t  a s  a r e s u l t  o f  i n f o r m a t i o n  f r o m  S l c a l n i k ,  t h e y  r e -  

c o v e r e d  a s k i  mask worn by R i c h a r d  C o o p e r ,  o n e  o f  t h e  p e r p e t r a t o r s  

of  t h e  High  P o i n t  m u r d e r s ,  a n d  t h a t  t h e y  r e c o v e r e d  a weapon i n  

a n o t h e r  case b e c a u s e  o f  S k a l n i k ' s  h e l p . "  ( R .  1186-88)  H a l l i d a y  

t e s t i f i e d  t h a t  t h e  r e s u l t s  o f  i n f o r m a t i o n  r e c e i v e d .  f r o m  S k a l n i k  

were l v e x t r e m e l y  p o s i t i v e . 1 1  ( R .  1 1 8 7 )  He r e p e a t e d  S k a l n i k ' s  e a r l i e r  

a s s e r t i o n s  t h a . t ,  as a r e s u l t  o f  h i s  a s s i s t a n c e  i n  t hese  cases ,  

S l e a l n i k  was " n o t  t r e a t e d  well1 '  by t h e  a u t h o r i t i e s .  ( R .  1158 ,  1188) 

H a l l i d a y  q s  t e s t i m o n y  Has i n a d m i s s i b l e  b e c a u s e  t h e  w i t -  

n e s s e s  d i d  n o t  make t h e s e  p r i o r  c o n s i s t e n t  s t a t e m e n t s  b e f o r e  t h e i r  

m o t i v a t i o n  t o  f a b r i c a t e  e x i s t e d .  These i n f o r m a n t s  came f o r w a r d  

@ 

D e f e n s e  c o u n s e l  a r g u e d  t h a t  t e s t i m o n y  c o n c e r n i n g  a n o t h e r  
case was immater ia l .  The t r i a l  j u d g e  a p p a r e n t l y  a c c e p t e d  t h e  
s t a t e ' s  a r g u m e n t  t h a t  d e f e n s e  c o u n s e l  h a d  "opened  t h e  door-" by 
c r o s s - e x a m i n i n g  S k a l n i k  a b o u t  t e s t i f y i n g  i n  o t h e r  cases .  A l t h o u g h  
t h e  p r o s e c u t o r  a r g u e d  t h a t  d e f e n s e  c o u n s e l  " i n f e r r e d  t h a t  t h e r e  was 
s o m e t h i n g  i m p r o p e r  a b o u t  i t , "  d e f e n s e  c o u n s e l  d e n i e d  h a v i n g  done  
s o .  ( R .  1 1 8 6 )  The j u d g e  a g a i n  o v e r r u l e d  d e f e n s e  c o u n s e l  when h e  
o b j e c t e d ,  on  t h e  same g r o u n d s  ( h e a r s a y  a n d  m a t e r i a l i t y ) ,  t o  

21 

S k a l n i k ' s  f u r t h e r  t e s t i m o n y  a b o u t  o t h e r  cases i n  w h i c h  h e  h a d  
@ a s s i s t e d  H a l l i d a y .  ( R .  1 1 8 7 )  
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e i t h e r  b e c a u s e  t h e y  t h o u g h t  t h e y  c o u l d  g e t  b e t t e r  dea l s  i n  e x c h a n g e  

f o r  t h e i r  t e s t i m o n y ,  as  a r g u e d  by t h e  d e f e n s e ,  o r  because of' t h e i r  

m o r a l  i n d i g n a t i o n ,  as  a r g u e d  by t h e  p r o s e c u t i o n .  W h a t e v e r  t h e i r  

r e a l  m o t i v e s  were, t h e y  a l r e a d y  e x i s t e d  when t h e  i n m a t e s  c o n t a c t e d  

law e n f o r c e m e n t  t o  o f f e r  t h e i r  t e s t i m o n y .  

I n  J a c k s o n ,  498 S o . 2 d  a t  9 1 0 ,  t h e  d e f e n d a n t  a l l e g e d l y  

c o n f e s s e d  t h e  crime t o  a c o - p r i s o n e r  who t e s t i f i e d  a g a i n s t  h im.  

A s  i n  t h e  i n s t a n t  case ,  d e f e n s e  c o u n s e l  a t t e m p t e d  t o  impeach  t h e  

c r e d i b i l i t y  o f  t h e  w i t n e s s .  D e f e n s e  c o u n s e l  i n t i m a t e d  w h i l e  c r o s s -  

e x a m i n i n g  t h e  w i t n e s s ,  h o w e v e r ,  t h a t  t h e  w i t n e s s  h a d  a n  i m p r o p e r  

m o t i v e  t o  t e s t i f y  f a l s e l y  f r o m  t h e  moment lie f i r s t  h e a r d  a b o u t  t h e  

r o b b e r y .  T h e r e f o r e ,  his p r i o r  c o n s i s t e n t  s t a t e m e n t s  were made 

a f t e r ,  r a t h e r  t h a n  b e f o r e ,  t h e  a l l e g e d  m o t i v e  to f a l s i f y  a r o s e  rind 

t h e  e x c e p t i o n  t o  t h e  h e a r s a y  r u l e  bias n o t  a p p l i c a b l e .  - I d .  

8 The same i s  t r u e  i n  t h e  case at h a n d .  A l t h o u g h  d e f e n s e  

c o u n s e l  q u e s t i o n e d  L e i t n e r ,  D e J e s u s ,  a n d  S l t a l n i k  c o n c e r n i n g  

p r o m i s e s  o f  l e n i e n c y  by law e n f o r c e m e n t  o f f i c e r s  a n d  t h e  p r o s e -  

c u t o r ' s  o f f i c e ,  h i s  p r i m a r y  e m p h a s i s  was on  t h e  m o t i v e s  t h a t  c a u s e d  

them to c o n t a c t  p r i s o n  o f f i c i a l s  a n d  D e t e c t i v e  H a l l i d a y  i n  t h e  

f i r s t  p l a c e .  A s  d e f e n s e  c o u n s e l  b r o u g h t  o u t  on c r o s s - e x a m i n a t i o n ,  

a l l  t h r e e  had  s e n t e n c i n g s  p e n d i n g  a n d  h a d  s n i t c h e d  b e f o r e .  ( R .  

1014-15 ,  1079-82,  1107-09 )  They knew t h e  v a l u e  o f  t h e i r  t e s t i m o n y  

w i t h o u t  b e i n g  o f f e r e d  d e a l s .  A l t h o u g h  d e f e n s e  c o u n s e l  i m p l i e d  t h a t  

t h e y  were f a b r i c a t i n g  t e s t i m o n y  t o  g e t  l e s se r  s e n t e n c e s ,  h e  d i d  n o t  

i m p l y  t h a t  t h e y  c h a n g e d  t h e i r  s t o r i e s  b e t w e e n  t h e  t i n e  H a l l i d a y  

i n t e r v i e w e d  them a n d  t h e  t r i a l .  
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H a l l i d a y  d i d  n o t  seek o u t  t h e s e  t h r e e  w i t n e s s e s .  By h i s  

own t e s t i m o n y ,  a l l  t h r e e  c o n t a c t e d  ' j a i l  o f f i c i a l s  o r  H a l l i d a y  t o  

r e p o r t  i n f o r m a t i o n .  22 Even i f  t h e y  were e v e n t u a l l y  p r o m i s e d  b e t t e r  

dea ls  ( w h i c h  two of them d e n i e d ) ,  t h e y  a l l  h a d  m o t i v e s  t o  f a l s i f y  

b e f o r e  a n y  p romises  were mads .  2 3  O t h e r w i s e ,  t h e y  wou ld  n o t  h a v e  

c o n t a c t 9 d  H a l l i d a y  w i t h  t h e  i n f o r m a t i o n .  H a l l i d a y  t e s t i f i e d  t h a t  

h e  n e v e r  p r o m i s e d  t h e m  a n y t h i n g  f o r  t h e i r  t e s t i m o n y .  ( R .  1179-84)  

The t r i a l  c o u r t  a d m i t t e d  H a l l i d a y  ' s  t e s t i m o n y  a b o u t  

S k a l n i l c ' s  a s s i s t a n c e  i n  p r i o r  cases b e c a u s e  t h e  d e f e n s e  a l l e g e d l y  

"opened  t h e  door . ' '  N e v e r t h e l e s s ,  H a l l i d a y  m e r e l y  e x p o u n d e d  upon  

what  S k a l n i k  h a d  a l r e a d y  t o l d  t h e  j u r y  a b o u t  h i s  v a l u a b l e  assist-  

a n c e  i n  o t h e r  cases ,  t h u s  b u t t r e s s i n g  h i s  c r e d i b i l i t y .  None o f  t h e  

d e t a i l s  were r e l e v a n t  t o  t h e  i n s t a n t  case .  M o r e o v e r ,  d e f e n s e  

c o u n s e l  had  n o t  i n f e r r e d  t h a t  S k a l n i k s s  t e s t i m o n y  a b o u t  h i s  p r i o r  

a s s i s t a n c e  t o  law e n f o r c e m e n t  was f a l s e .  T h u s ,  H a l l i d a y s s  tes--  

t i m o n y  d i d  n o t  r e b u t  a l l e g a t i o n s  of r e c e n t  f a b r i c a t i o n .  

0 

The r u l e  a g a i n s t  Lhe u s e  o f  p r i o r  c o n s i s t e n t  s t a t e m e n t s  

i s  a p p a r e n t  upon r e f l e c t i o n .  W i t h o u t  t h e  r u l e ,  a w i t n e s s ' s  t e s -  

t i m o n y  c o u l d  b e  blown o u t  o f  p r o p o r t i o n .  I f  t h e  w i t n e s s  t o l d  t h e  

same s t o r y  o u t  o f  c o u r t  t o  a g r o u p  of r e p u t a b l e  c i t i z e n s ,  t h e y  

The i n m a t e s  were aware, h o w e v e r ,  t h a t  H a l l i d a y  was 
s e e k i n g  i n f o r m a n t s  i n  t h e  j a i l .  H a l l i d a y  t e s t i f i e d  t h a t  h e  had 
b e e n  t o  t h e  j a i l  i n  e a r l y  December, 1 9 8 6 ,  a n d  h a d  i n t e r v i e w e d  
f i f t e e n  o r  s o  i n m a t e s  i n  a n  u n s u c c e s s f u l  a t t e m p t  t o  f i n d  e v i d e n c e  
a g a i n s t  James D a i l e y .  ( R .  1 1 9 2 )  A d d i t i o n a l l y ,  S l c a l n i k  h a d  g i v e n  
H a l l i d a y  i n f o r m a t i o n  a b o u t  t h e  c o d e f e n d a n t  e a r l i e r .  ( R .  1 1 4 6 )  

22 

23 D e J e s u s  a d m i t t e d  t h a t  h i s  a t t o r n e y  t o l d  h i m  h e  m i g h t  g e t  
o n l y  s e v e n  i n s t e a d  of t e n  y e a r s  i f  h e  t e s t i f i e d  a g a i n s t  D a i l e y .  ( R .  
1062-83) 
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c o u l d  t h e n  " p a r a d e  o n t o  t h e  w i t n e s s  s t a n d  a n d  r e p e a t  t h e  s t a t e m e n t  

t ime a n d  a g a i n  u n t i l  t h e  j u r y  m i g h t  e a s i l y  f o r g e t  t h a t  t h e  t r u t h  

o f  t h e  s t a t e m e n t  was n o t  b a c k e d  by t h o s e  c i t i z e n s . "  A l l i s o n  v .  

S t a t e ,  162 S o . 2 d  922  ( F l a .  1st D C A  1 9 6 4 ) .  The d a n g e r  i s  p a r t i c u -  

l a r l y  a c u t e  when t h e  o u t - o f - c o u r t  s t a t e m e n t  i s  r e p e a t e d  t o  t h e  j u r y  

by a law e n f o r c e m e n t  o f f i c e r .  A l l i s o n ,  162 So.2d a t  924.  

I n  Lamb v .  S t a t e ,  357 S o . 2 d  437, 436  ( F l a .  2d D C R  19781,  

t h e  t r i a l  c o u r t  p e r m i t t e d  a n  i n v e s t i g a t i n g  o f f i c e r  t o  t e s t i f y  

r e g a r d i n g  s t a t e m e n t s  made by t h e  v i c t i m  w h i c h  were c o n s i s t e n t  w i t h  

t h e  v i c t i m v s  t e s t i m o n y  a t  t r i a l ,  The Lamb c o u r t  r e v e r s e d ,  n o t i n g  

t h a t  t h e  law e n f o r c e m e n t  o f f i c e r ' s  t e s t i m o n y  !!had t h e  i m m e d i a t e  

e f f e c t  of p u t t i n g  a c l o a k  o f  c r e d i b i l i t y "  upon t h e  t e s t i m o n y  o f  t h e  

w i t n e s s .  357 S o . 2 d  a t  4 3 8 ;  s ee  a l s o  P e r e z  v .  S t a t e ,  371 S o . 2 d  7 1 4 ?  

717 ( F l a .  2d D C A  1 9 7 9 )  (when c o r r o b o r a t i n g  w i t n e s s  i s  law e n f o r c e -  

ment  o f f i c e r  who i s  g e n e r a l l y  r e g a r d e d  by j u r y  a s  d i s i n t e r e s t e d ,  

o b j e c t i v e ,  a n d  h i g h l y  c r e d i b l e ,  d a n g e r  o f  i m p r o p e r l y  i n f l u e n c i n g  

j u r y  becomes  p a r t i c u l a r l y  g r a v e  a n d  e r r o r  c a n n o t  be  h a r m l e s s ) .  

The s t a t e  o f  mind e x c e p t i o n  t o  t h e  h e a r s a y  r u l e ,  u n d e r  

w h i c h  t h e  j u d g e  a d m i t t e d  Lhe p r i o r  c o n s i s t e n t  s t a t e m e n t s ,  was n o t  

a p p l i c a b l e .  T h a t  e x c e p t i o n  a l l o w s  e x t r a j u d i c i a l  s t a t e m e n t s  o n l y  

i f  t h e  d e c l a r a n t ' s  s t a t e  o f  mind i s  a t  i s s u e  i n  t h e  case o r  t o  

p r o v e  o r  e x p l a i n  t h e  d e c l a r a n t ' s  s u b s e q u e n t  c o n d u c t .  S t a t e  v. 

C o r r e l l ,  5 2 3  S o . 2 d  5 6 2 ,  5 6 5  ( F l a .  1 9 6 8 ) ;  S 9 0 . 8 0 3 ( 3 ) ( a ) ,  F l a .  S t a t .  

( 1 9 8 7 ) .  I f  i t  i s  i n t e n d e d  t o  e x p l a i n  o r  p r o v e  s u b s e q u e n t  c o n d u c t ,  

t h a t  c o n d u c t  must  be  r e l e v a n t  t o  t h e  i s s u e s  i n  t h e  c a s e .  M o r r i s  v .  

S t a t e ,  487 S o . 2 d  2 9 1 ,  292-93  ( F l a .  1 9 8 6 ) .  
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A l t h o u g h  t h e  c r e d i b i l i t y  o f  t h e  t h r e e  w i t n e s s e s  was a t  

i s s u e ,  t h e i r  s t a t e  of mind vJas n o t .  F u r t h e r m o r e ,  t h e  h e a r s a y  d i d  

n o t  p r o v e  o r  e x p l a i n  a n y  s u b s e q u e n t  c o n d u c t  o f  t h e  w i t n e s s e s .  See 

e.g., M u t u a l  L i f e  I n s u r a n c e  Co. v .  H i l l m o n ,  1 4 5  U.S.  2 8 5 ,  12  S . C t .  

9 0 9 ,  36 L .  E d .  706  ( 1 8 9 2 )  ( s t a t e m e n t s  of i n t e n t  a d m i s s i b l e  t o  p r o v e  

t h e  p e r s o n  d i d  t h e  a c t  which h e  s a i d  h e  d i d ) ;  J o n e s  v.  S t a t e ,  440  

So .2d  570 ,  577 ( F l a .  1 9 8 3 )  ( t e s t i m o n y  t h a t  s e v e n  d a y s  be fo re  m u r d e r  

of p o l i c e  o f f i c e r ,  d e f e n d a n t  t h r e a t e n e d  t o  l l k i l l  a p i g ,  s d m i s s i b l e  

t o  p r o v e  s u b s e q u e n t  c o n d u c t  of d e f e n d a n t ) .  I n  t h e  case a t  h a n d ,  

n o  s u b s e q u e n t  c o n d u c t  of  t h e  w i t n e s s e s  was a t  i s s u e .  

- 

F u r t h e r m o r e ,  H a l l i d a y * s  t e s t i m o n y  a b o u t  t h e  r e a s o n s  t h e  

i n f o r m a n t s  g a v e  f o r  coming f o r w a r d  d i d  n o t  e v i d e n c e  s t a t e  o f  mind 

a n d  c e r t a i n l y  were n o t  p r o b a t i v e  o f  c r e d i b i l i t y .  The  s e l f - s e r v i n g  

s t a t e m e n t s  d i d  n o t  show t h e  t r u e  s t a t e  o f  mind of t h e s e  w i t n e s s e s  

a t  t h e  t ime  H a l l i d a y  i n t e r v i e w e d  them, b u t  o n l y  what  t h e y  t o l d  h im.  

H a l l i d a y ' s  r e p e t i t i o n  of  t h e i r  s e l f - r i g h t e o u s  a n d  s e l f - s e r v i n g  

s t a t e m e n t s  o f f e r e d  no  new e v i d e n c e ,  b u t  s e r v e d  o n l y  t o  i m p r o p e r l y  

b o l s t e r  t h e i r  c r e d i b i l i t y .  

S e c t i o n  9 0 . 8 0 3 ( 3 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 7 1 ,  t h e  s t a t e  of 

mind e x c e p t i o n  t o  t h e  h e a r s a y  r u l e ,  c o n t a i n s  two e x c e p t i o n s  t o  t h e  

e x c e p t i o n .  The r u l e  does n o t  make a d m i s s i b l e  ( b ) ( l )  s l [ a ] n  a f t e r -  

t he - f ac t  s t a t e m e n t  of memory o r  b e l i e f  t o  p r o v e  t h e  f a c t  remembered 

o r  b e l i e v e d  . . . o r  ( 2 )  [ a ]  s t a t e m e n t  made u n d e r  c i r c u m s t a n c e s  

t h a t  i n d i c a t e  i t s  l a c k  of t r u s t b $ o r t h i n e s s . l '  $ 9 0 . 8 0 3 ( 3 ) ( b ) ,  F l a .  

S t a t .  ( 1 9 8 7 ) .  Even  i f  H a l l i d a y ' s  t e s t i m o n y  showed s t a t e  of mind ,  

e i t h e r  e x c e p t i o n  w o u l d  p r e c l u d e  i t s  a d m i s s i b i l i t y  i n  t h i s  case.  
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T h e  f i r s t  e x c e p t i o n  t o  a d m i s s i b i l i t y  a p p e a r s  t o  b e  t h e  

c o d i f i c a t i o n  o f  t h e  s e c o n d  h a l f  o f  t h e  d e f i n i t i o n  o f  t h e  s t a t e  of 

mind e x c e p t i o n  i n  C o r r e l l ,  523 So.2d a t  565. (See d i s c u s s i o n  on 

p a g e  56 ,  s u p r a ) .  The p r o s e c u t o r  was o f f e r i n g  t h e  h e a r s a y  t o  p r o v e  

t h a t  t h e  i n f o r m a n t s  r e p o r t e d  D a i l e y  I s  a l l e g e d  a d m i s s i o n s  o u t  o f  

moral i n d i g n a t i o n  r a t h e r  t h a n  f o r  b e t t e r  "dea l s .  What t h e  

i n f o r m a n t s  t o l d  H a l l i d a y  r e l a t e d  t o  t h e i r  p r i o r  r a t h e r  t h a n  s u b s e -  

q u e n t  c o n d u c t ,  h o w e v e r .  T h e r e f o r e ,  H a l l i d a y ' s  t e s t i m o n y  c o n s i s t e d  

o f  l l a f t e r - the - f ac t  s t a t e m e n t s  o f  memory o f f e r e d  t o  p r o v e  t h e  f a c t s  

remembered, a n d  w o u l d  be i n a d m i s s i b l e  u n d e r  $ 9 0 . 8 0 3 ( 3 )  ( b )  ( 1  1. 

T h a t  t h e  i n f o r m a n t s  g a v e  H a l l i d a y  t h e  same r e a s o n s  t h e y  

g a v e  a t  t r i a l  does n o t  make t h e  r e a s o n s  a n y  more l i k e l y  t o  be t r u e .  

They had  good r e a s o n  t o  l i e  t o  H a l l i d a y  ? b o u t  t h e i r  m o t i v a t i o n .  

S u r e l y  t h e s e  w i t n e s s e s  who h a d  a s s i s t e d  law e n f o r c e m e n t  b e f o r e  

w o u l d  n o t  t e l l  H a . l l i d a y  t h a t  t h e y  were making  u p  t e s t i m o n y  t o  g e t  

b e t t e r  d e a l s .  T h e i r  s t a t e m e n t s  were made u n d e r  c i r c u m s t a n c e s  t h a t  

i n d i c a t e d  a lack  of t r u s t w o r t h i n e s s .  T h u s ,  e v e n  i f  t h e  s t a t e m e n t s  

h a d  shown s t a t e  o f  mind ,  t h e y  w o u l d  h a v e  b e e n  i n a d m i s s i b l e  u n d e r  

9 5 0 . 8 0 3 ( 3 ) ( b ) ( 2 ) .  The p r o s e c u t o r ' s  s t a t e  of  mind a r g u m e n t  was 

n o t h i n g  more t h a n  a r u s e  t o  g e t  o t h e r w i s e  i n a d m i s s i b l e  h e a r s a y  i n t o  

e v i d e n c e  t o  b u t t r e s s  t h e  t e s t i m o n y  of t h e  t h r e e  k e y  w i t n e s s e s .  

T h e  e r r o n e o u s  i n t r o d u c t i o n  o f  t hese  p r i o r  c o n s i s t e n t  

s t a t e m e n t s  was f a r  f r o m  harmless.  The r e p e t i t i o n  of  t h e  s e l f -  

s e r v i n g  t e s t i m o n y  by a l aw e n f o r c e m e n t  o f f i c e r  p l a c e d  a c l o z k  o f  

u n d e s e r v e d  c r e d i b i l i t y  upon t h e  t e s t i m o n y  of t h e  w i t n e s s e s  whose  

c r e d i b i l i t y  h a d  b e e n  s e v e r e l y  i m p e a c h e d .  The re  was no  c o n c l u s i v e  
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t e s t i m o n y  n o r  a n y  p h y s i c a l  e v i d e n c e  l i n k i n g  D a i l e y  to t h e  cr ime.  

I t  c o u l d  j u s t  h a v e  e a s i l y  b e e n  P e a r c y  who k i l l e d  t h e  g i r l .  Only  

t h e  t e s t i m o n y  o f  t h e  t h r e e  i n m a t e s  made i t  a p p e a r  t h a t  D a i l e y  

k i l l e d  her  o r  t h a t  t h e  d e f e n d a n t s  k i l l e d  h e r  t o g e t h e r .  

The ' ces t imony o f  P a u l  S k a l n i k  was e s p e c i a l l y  damag ing  i n  

p e n a l t y  p h a s e .  H a l l i d a y  ?s r e p e t i t i o n  of S k a l n i k  p s  a l l e g e d  m o r a l  

r e a s o n s  f o r  t e s t i f y i n g  a n d  t h e  a b u s e  he s u f f e r e d  f o r  i t  made h i s  

t e s t i m o n y  seem more c r e d i b l e .  S k a l n i k  t o l d  t h e  j u r o r s  t h a t  D a i l e y  

s a i d  t h a t  t h e  g i r l  k e p t  s c r e a m i n g  a n d  w o u l d n ' t  d i e .  T h i s  t e s t i m o n y  

made t h e  crime more h e i n o u s ,  a t r o c i o u s  a n d  c r u e l ,  a n d  more p r e m e d i -  

t a t e d .  The i d e a  t h a t  t h e  c r i m e  was s o  a t r o c i o u s  t h a t  c o n v i c t e d  

c r i m i n a l s  were m o r a l l y  i n d i g n a n t  made i t  seem e v e n  w o r s e .  

The d e f e n d a n t  h a s  a n  a b s o l u t e  r i g h t  t o  c r o s s - e x a m i n e  the 

s t a t e ' s  w i t n e s s e s  t o  impeach  t h e i r  c r e d i b i l i t y .  Ful 'con v .  S t a t e  - 9  

335 S o . 2 d  2 8 0 ,  283-84 ( F l a .  1 9 7 6 ) .  When t h e  c r e d i b i l i t y  of  t h e  
0 

w i t n e s s e s  i s  c r u c i a l ,  as i n  t h i s  case ,  t h e  i m p r o p e r  a d m i s s i o n  of 

s e l f - s e r v i n g  h e a r s a y ,  i n  t h e  f o r m  o f  p r i o r  c o n s i s t e n t  s t a t e m e n t s ,  

v i o l a t e s  t h e  d e f e n d a n t ' s  r i g h t  to c o n f r o n t a t i o n  a s  s u r e l y  as i f  h e  

h a d  been  d e n i e d  t h e  r i g h t  t o  c r o s s - e x a m i n e  t h e  w i t n e s s e s  t o  impeach  

t h e i r  c r e d i b i l i t y .  S e e  Chambers v .  M i s s i s s i p p i ,  4 1 0  U.S. 284 ,  92  

S .  Ct. 1038,  35 L .  Ed .  2d 279 ( 1 9 7 3 )  ( r i g h t  t o  c r o s s - e x a m i n a t i o n  

e x p l i c i t  i n  s i x t h  amendment r i g h t  t o  c o n f  r o n t n t i o n )  ; P o i n t e r  v .  

was r e v e r s i b l e  e r r o r .  
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ISSUE VI 

THE T R I A L  C O U R T  E R R E D  BY RESTRICTING 

OF PAUL SKALNIK A B O U T  THE N A T U R E  OF 
HIS PAST AND PENDING FELONY CHARGES 
FOR T A K I N G  MONEY FROM WOMEN U N D E R  
DISHONEST C I R C U M S T A N C E S .  

DEFENSE COUNSEL ' S  CROSS-,EXAMINATION 

The s t a t e  f i l e d  a M o t i o n  i n  L i m i n e  r e q u e s t i n g  t h a t  

d e f e n s e  c o u n s e l  be o r d e r e d  n o t  t o  m e n t i o n  t h e  f a c t s  o f  t h e  c h a r g e s  

p e n d i n g  a g a i n s t  i n m a t e  w i t n e s s e s  P a u l  S k a l n i k  James L e i t n e r ,  P a b l o  

D e J e s u s ,  a n d  Gary  D o l a n ,  w i t h o u t  f i r s t  o b t a i n i n g  p e r m i s s i o n  o f  t h e  

c o u r t  o u t s i d e  t h e  p r e s e n c e  o f  the j u r y .  ( R .  88 )  A t  a p r e t r i a l  

h e a r i n g  h e l d  t h e  same d a t e ,  t h e  p r o s e c u t o r  a r g u e d  t h a t ,  a l t h o u g h  

t h e  d e f e n s e  was e n t i t l e d  t o  impeach  t h e s e  w i t n e s s e s  ba i th  t h e i r  

c h a r g e s  a n d  a n y  b e n e f i t  p r o m i s e d  f o r  t e s t i f y i n g ,  h e  s h o u l d  be  

p rec l .uded  f r o m  a s k i n g  a b o u t  t h e  c i r c u m s t a n c e s  o f  t h e i r  p e n d i n g  

cases.  ( R .  1609- 'IO) A s  to Paul S k a l n i k ,  who was f a c i n g  a v i o l a t i o n  

o f  p a r o l e  a n d  two new g r a n d  t h e f t s ,  t h e  p r o s e c u t o r  r e q u e s t e d  t h a t  

t h e  c o u r t  p r o h i b i t  d e f e n s e  c o u n s e l  f r o m  g e t t i n g  i n t o  I s t h e  f a c t  t h a t  

h i s  v i c t i r n  was a n  e l d e r l y  fema1.e a n d  t h e  amount  o f  money ' cha t  was 

t a k e n  a n d  how h e  t o o k  t h e  money frown t h e  v i c t i m . ' !  ( R .  1 6 1 0 )  

D e f e n s e  c o u n s e l  t o l d  t h e  j u d g e  h e  j u s t  r e c e i v e d  t h e  

s t a t e ' s  m o t i o n  t h a t  m o r n i n g  a n d  t h o u g h t  t h e r e  was a n  a p p e l l a t e  

d e c i s i o n  f a v o r a b l e  t o  h i s  s i d e .  He s a i d  t h a t  h e  would l i k e  t o  l o o k  

f o r  i t  a n d  r e s p o n d  t o  t h e  m o t i o n .  ( R .  1 6 1 0 )  The t r i a l -  c o u r t  a g r e e d  

t o  a l l o w  d e f e n s e  c o u n s e l  t o  research t h e  matter a f t e r  h e  p r o m i s e d  

n o t  t o  b r i n g  up  t h e  s u b j e c t  d u r i n g  v o i r  d i r e .  ( R .  1 6 1 1 )  

A t  t r i a l ,  when d e f e n s e  c o u n s e l  a s k e d  S k a l n i l c  i f  his 
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crimes i n v o l v e d  t a k i n g  t h i n g s  f r o m  women u n d e r  d i s h o n e s t  L.' Tircum-  

s t a n c e s ,  t h e  p r o s e c u t o r  o b j e c t e d .  '' ( R .  1118) D e f e n s e  c o u n s e l  

c i t e d  t h e  case o f  P a t t e r s o n  v.  S t a t e ,  501 S o . 2 d  691 ( F l a .  2d DCA 

1 9 8 7 ) , 2 5  i n  w h i c h  t h e  c o u r t  h e l d  t h a t  t h e  d e f e n d a n t  has  a n  a b s o l u t e  

r i g h t  to b r i n g  o u t  p e n d i n g  c r i m i n a l  c h a r g e s  i n  c r o s s - e x a m i n a t i o n  

of  a p r o s e c u t i o n  w i t n e s s ,  e v e n  when t h e  c h a r g e s  r e l a t e  to a 

d i f f e r e n t  o f f e n s e .  501 So.2d a t  692.  N e v e r t h e l e s s ,  t h e  t r i a l  c o u r t  

s u s t a i n e d  t h e  s t a t e ' s  o b j e c t i o n .  ( R .  1119-20)  The c o u r t  r u l e d  t ha t  

d e f e n s e  c o u n s e l  c o u l d  ask o n l y  i f  S k a l n i k  had  b e e n  c o n v i c t e d  o f  a 

f e l o n y ,  i f  the f e l o n i e s  i n v o l v e d  9 t h o n e s t y  a n d  i n t e g r i t y  st a n d  liow 

may t imes h e l d  been  c o n v i c t e d .  ( R .  1 1 2 0 )  

A l t h o u g h  t h e  s t a t e  B s  motion i n  l i m i n e  r e f e r r e d  s p e c i -  

f i c a l l y  t o  c h a r g e s  p e n d i n g  a g a i n s t  t h e  i n m a t e s ,  a n d  t h i s  was t h e  

s u b j e c t  o f  t h e  m o t i o n  h e a r i n g ,  d e f e n s e  c o u n s e l  d i d  n o t  d i s t i n g u i s h  

b e t w e e n  p e n d i n g  a n d  p r i o r  f e l o n i e s  when a r g u i n g  a t  t r i a l  t h a t  h e  

s h o u l d  be p e r m i t t e d  Lo c r o s s - e x a m i n e  S k a l n i l c  c o n c e r n i n g  t h e  c i r c u m -  

s t a n c e s  o f  h i s  f e l o n y  o f f e n s e s .  - P a t t e r s o n ,  t h e  case d e f e n s e  

c o u n s e l  c i t e d ,  i n v o l v e d  p e n d i n g  c r i m i n a l  c h a r g e s .  Based on  

P a t t e r s o n  a n d  o t h e r  cases  d i s c u s s e d  h e r e i n ,  t h e  d e f e n s e  h a d  a n  

'' The h e a r i n g  was h e l d  on t h e  m o r n i n g  o f  D a i . l e y 9 s  f i r s t  
t r i a l  which  e n d e d  i n  mi s t r i a l  d u r i n g  v o i r  d i r e .  T h u s ,  t h e  q u e s t i o n  
was n o t  a d d r e s s e d  a g a i n  u n t i l  the s e c o n d  t r i a l .  

2 5  T h i s  case i s  i d e n t i f i e d  i n  t h e  t r i a l  t r a n s c r i p t  o n l y  by 
t h e  name D e f e n s e  c o u n s e l  t o l d  t h e  j u d g e  thal; ii; was 
a n  o p i n i o n  from t h e  S e c o n d  D i s t r i c t ,  a n d  t h a t  t h e  j u d g e  was R . J .  
D r i v e r .  The o p i n i o n  r e v e a l s  t h a t  B . J .  D r i v e r  was t h e  t r i a l  c o u r t  
j u d g e .  The a p p e l l a t e  o p i n i o n  was a u t h o r e d  by J u s t i c e  Grimes,  t h e n  
A c t i n g  Chief J u d g e  i n  t he  S e c o n d  D i s t r i c t  C o u r t  o f  A p p e a l .  
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a b s o l u t e  r i g h t  t o  c r o s s - e x a m i n e  S k a l n i k  a b o u t  h i s  p e n d i n g  c h a r g e s  a 

Paul S k a l n i k  a d m i t t e d  t h a t  h e  h a d  p e n d i n g  c h a r g e s  f o r  

p a r o l e  v i o l a t i o n  a n d  two  new g r a n d  t h e f t s .  ( R .  110'7-09) He 

t e s t i f i e d  t h a t  t h e  parole v i o l a t i o n  was f o r  f o u r  p r i o r  t h e f t  

c h a r g e s .  When asked how many times h e  had  b e e n  c o n v i c t e d  of  a 

f e l o n y ,  h e  r e s p o n d e d  " C f J i v e  o r  s i x ,  i f  1 am n o t  m i s t a k e n . I 1  ( R .  

1 1 0 7 ) 2 6  A c c o r d i n g l y ,  a l l  b u t  one  o r  two o f  h i s  p r i o r  t h e f t s  were 

p e n d i n g  f o r  s e n t e n c i n g  a t  t h e  t ime  o f  S k a l n i k ' s  t e s t i m o n y  b e c a u s e  

o f  h i s  p a r o l e  v i o l a t i o n .  Wi th  t h e  two new p e n d i n g  theft c h a r g e s ,  

S k a l n i l c  had s i x  t h e f t s  p e n d i n g  s e n t e n c i n g  a n d  o n l y  o n e  o r  two 

p r i o r s .  D e f e n s e  c o u n s e l  was c l e a r l y  e n t i t l e d  t o  c r o s s - e x a m i n e  

S k a l n i k  as  t o  t h e  n a t u r e  o f  t h e  s i x  p e n d i n g  c h a r g e s .  F u l t o n  v.  

S t a t e ,  335 S o . 2 d  2 8 0 ,  283-84 (Fla. 1 9 7 6 )  (when p r o s e c u t i o n  w i t n e s s  

i s  u n d e r  c r i m i n a l  c h a r g e s  a t  t ime h e  t e s t i f i e s ,  d e f e n s e  has a n  

a b s o l u t e  r i g h t  t o  b r i n g  o u t  c i r c u m s t a n c e s  on c r o s s - e x a m i n a t i o n ) .  0 
A d d i t i o n a l l y ,  c o u n s e l  s h o u l d  h a v e  b e e n  p e r m i t t e d  t o  

i m p e a c h  S k a l n i k  c o n c e r n i n g  t h e  n a t u r e  of' h i s  c r i m i n a l  b e h a v i o r  

b e c a u s e  t h e  A p p e l l a n t  h a d  3 c o n s t i t u t i o n a l  r i g h t  t o  c o n f r o n t  t h e  

w i t n e s s e s  a g a i n s t  h i m  a n d  t o  d e v e l o p  a n d  p r e s e n t  his t h e o r y  o f  

d e f e n s e .  A f u r t h e r  r s a s o n  was b e c a u s e  t h e  s t a t e  o p e n e d  t h e  d o o r  

t o  t h i s  impeachmen t  t e s t i m o n y .  E v i d e n c e  o f  t h e  n a t u r e  o f  S k a l n i k ' s  

t h e f t  o f f e n s e s  was c e n t r a l  to h i s  c r e d i b i l i t y  a n d  t e n d e d  t o  r e b u t  

S k a l n i k  * s  t e s t i m o n y  i n f e r r i n g  t h a t  h e  was a r e l i a b l e  w i t n e s s .  

'' When a s k e d  on c r o s s  how many times h e  h a d  b e e n  c o n v i c t e d  
o f  a f e l o n y  i n v o l v i n g  m o r a l  t u r p i t u d e ,  S k a l n i k  a l s o  s a i d  f i v e  o r  
s i x  t imes.  ( R .  1 1 2 0 )  He s a i d  Lha t  he  d i d  n o t  remember c x a c t l y  how 
many times h e  h a d  been  c o n v i c t e d  o f  a f e l o n y .  ( R .  1 1 2 1 )  
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J u r o r s  a r e  e n t i t l e d  t o  hear  t h e  c i r c u m s t a n c e s  of a c t u a l  

o r  t h r e a t e n e d  p e n d i n g  c h a r g e s  s o  t h a t  t h e y  w i l l  b e  f u l l y  a p p r i s e d  

of t h e  w i t n e s s ' s  p o s s i b l e  s e l f - i n t e r e s t .  B l a n c o  v .  S t a t e ,  353 S o . 2 d  

602  ( F l a .  3d D C A  1 9 7 7 ) .  These c i r c u m s t a n c e s  i n c l u d e  t h e  d e t a i l s  

o f  t h e  cr imes.  K e l l y  v.  S t a t e ,  425  S o . 2 d  81 ( F l a .  2d D C A  1 9 8 2 ) .  

The n a t u r e  o f  t h e  crimes is  a d m i s s i b l e  3 v i d e n c e  b e c a u s e  i t  shows 

0 

t h e  j u r y  how s e r i o u s  t h e  c h a r g e s  a r e  a n d ,  c o r r e s p o n d i n g l y ,  t h e  

d e p t h  o f  t h e  w i t n e s s P s  m o t i v a t i o n  t o  t e s t i f y  f o r  t h e  p r o s e c u t i o n .  

B l a n c o ,  353 S o . 2 d  602 ;  --- s e e  a l s o  Lusk  v .  S t a t e ,  531 S o . 2 d  1377 ,  1382 

( F l a .  2d D C A  1 9 8 8 )  ( e v i d e n c e  of  p e n d i n g  c h a r g e s  shows w i t n e s s ' s  

" p o s s i b l e  b i a s  i n  a t t e m p t i n g  t o  c u r r y  f a v o r  w i t h  t h e  s t a t e  t h r o u g h  

his t e s t i m o n y v f ) ;  Watts v .  S t a t e e ,  450 So.2d 2 6 5 ,  266  ( F l a .  2d DCA 

1 9 8 4 )  ( s u c h  e v i d e n c e  d e m o n s t r a t e s  ? f w i t n e s s v s  b i a s  o r  m o t i v e  f o r  

t e s t i f y i n g  f o r  a n y  r e a s o n  o t h e r  t h a n  t o  t e l l  t h e  t r u t h g f ) .  

A d d i t i o n a l l y ,  t h e  t r i a l  c o u r t  v s  r e s t r i c t i o n  o f  d e f e n s e  

c o u n s e l v s  c r o s s - e x a m i n a t i o n  v i o l a t e d  t h e  A p p e l l a n t  p s  S i x t h  Amend- 

ment r i g h t  t o  c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  h im.  A p r i m a r y  

i n t e r e s t  s e c u r e d  by t h e  c o n f r o n t a t i o n  c l a u s e  i s  t h e  r i g h t  o f  c r o s s -  

e x a m i n a t i o n ,  w h i c h  i n c l u d e s  t h e  r i g h t  t o  e x a m i n e  a w i t n e s s  as t o  

mat te rs  a f f e c t i n g  h i s  c r e d i b i l i t y ,  i n c l u d i n g  a p o s s i b l e  m o t i v e  f o r  

t e s t i f y i n g .  D a v i s  v. Alaska, 415  U.S. 308, 94  5 .  C t .  1 1 0 5 ,  39 L .  

Ed.  2d 347 ( 1 9 7 4 ) .  L i m i t i n g  t h e  s c o p e  of' c r o s s - e x a m i n a t i o n  i n  a 

manner  w h i c h  k e e p s  f r o m  t h e  j u r y  r e l e v a n t  f a c t s  b e a r i n g  on t r u s t -  

w o r t h i n e s s  o f  c r u c i a l  p r o s e c u t i o n  t e s t i m o n y  i s  i m p r o p e r ,  e s p e c i a l l y  

i f  d i r e c t e d  at a k e y  p r o s e c u t i o n  w i t n e s s .  Mendez v .  S t a t e ,  1!12 

S o . 2 d  9 6 5 ,  966  ( F l a .  2d D C A  1 9 8 2 )  ( c i t a t i o n s  o m i t t e d ) .  



I n  D a v i s  v .  Alaska, t h e  Lr ia l  c o u r t  r e f u s e d  to a l l o w  

e v i d e n c e  o f  a k e y  p r o s e c u t i o n  w i t n e s s v s  p r i o r  o f f e n s e s  f o r  w h i c h  

he  was on  p r o b a t i o n  a t  the t ime of t r i a l .  The d e f e n s e  w a n t e d  to 

show t h a t  t he  w i t n e s s  v v a c t e d  o u t  of' f e a r  o r  c o n c e r n  of p o s s i b l e  

j e o p a r d y  t o  h i s  p r o b a t i o n . "  - I d .  a t  311. The Supreme C o u r t  h e l d  

t h a t  t h i s  r e f u s a l  was r e v e r s i b l e  e r r o r ,  c i t i n g  ' s t h e  p e t i t i o n e r ' s  

r i g h t  t o  p r o b e  i n t o  t h e  i n f l u e n c e  o f  p o s s i b l e  b ias  i n  t h e  t e s t i m o n y  

o f  a c r u c i a l  i d e n t i f i c a t i o n  w i t n e s s . ' I  - I d .  at 319. 

The p r e s e n t  case i s  t h e  same. S k a l n i k  was a, k e y  p r o s e -  

c u t i o n  w i t n e s s .  He had even more r e a s o n  to l i e  t h a n  t h e  d e f e n d a n t  

i n  D a v i s  v. Alaska b e c a u s e  h e  was c h a r g e d  w i t h  p a r o l e  v i o l a t i o n  a n d  

two new t h e f t  c h a r g e s .  H i s  h i s t o r y  o f  p r o v i d i n g  9 v ~ n i t c h 1 1  t e s t i m o n y  

showed h i s  f a m i l i a r i t y  w i t h  t h e  b e n e f i t s  o f  s u c h  t e s t i m o n y .  

K e l l y  v .  S t a t e  i s  a l s o  s i m i l a r  t o  t h e  case a t  h a n d .  I n  

K e l l y ,  t he  e v i d e n c e  showed tha t  t h e  p r o s e c u t i o n  w i t n e s s  had b e e n  

a r r e s t e d  a n d  c h a r g e d  f o r  s o l - i c i t i n g  a b r i b e  a n d  c a r r y i n g  a f i rearm.  

D u r i n g  c r o s s - e x a m i n a t i o n ,  d e f e n s e  c o u n s e l  a s k e d  the w i t n e s s  what  

h e  h a d  done  t h a t  l e d  t o  t h e  a r res t .  The w i t n e s s  i n v o k e d  h i s  f i f t h  

amendment r i g h t .  The t r i a l  c o u r t  d e n i e d  a d e f e n s e  m o t i o n  to s t r i k e  

t h e  w i t n e s s 9 s  t e s t i m o n y .  1+25 S o . 2 d  at 82-33. 

The S e c o n d  D i s t r i c t  C o u r t  o f  Appeal. r e v e r s e d .  I t  h e l d  

t h a t  t h e  d e f e n d a n t ' s  i n a b i l i t y  t o  impeach  t h e  w i t n e s s  c o n s t i t u t e d  

a. v i o l a t i o n  of h i s  r i g h t  to c o n f r o n t  t h e  w i t n e s s e s  a g a i n s t  him. 

C i t i n g  B e a u d i n e  v .  U n i t e d  S t a t e s ,  368 So.2d 41'7 ( 5 t h  C i r .  1 9 6 6 ) ,  

t h e  c o u r t  s t a t e d  t h a t  "it i s  almost  a l w a y s  t h e  case when c r o s s -  

e x a m i n a t i o n  d i r e c t e d  t o  i t s  main o b j e c t i v e  -.- d e s t r u c t i o n  of  
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c r e d i b i l i t y  -- i s  u n d u l y  r e s t r i c t e d ,  [ t h a t ]  t h e  r e c o r d ,  o f  n e c e s * -  

s i t y ,  d o e s  n o t  a n d  c a n n o t  r e y l e c t  what  wou ld  h a v e  been  d e v e l o p e d ;  0 
a p p r o p r i a t e  c r o s s - e x a m i n a t i o n  c o u l d  o n l y  be a c c o m p l i s h e d  by a n  

a d r o i t  p e n e t r a t i n g ,  r e l e n t ] - e s s  c r o s s - e x a m i n a t i o n  s e a r c h i n g  d e e p l y  

i n t o  t h e  m o t i v a t i o n  of t h e  w i t n e s s . "  K e l l y ,  425  S o . 2 d  a t  84. L i k e  

K e l l y ,  t h e  A p p e l l a n t  h e r e i n  xas d e n i e d  his r i g h t  t o  c o n f r o n t  t h e  

w i t n e s s  c o n c e r n i n g  h i s  c r e d i b i l i t y .  

The s t a t e  o p e n e d  t h e  d o o r  t o  t h e  i n t r o d u c t i o n  o f  t h e  

impeachment  e v i d e n c e  when S k a l n i k ,  a f o r m e r  p o l i c e  o f f i c e r ,  

t e s t i f i e d  t h a t  n o  o n e  o f f e r e d  h i m  a n y t h i n g  t o  t e s t i f y  i n  D a i l e y ' s  

t r i a l ,  t h a t  h e  h a d  h e l p e d  t h e  s t a t e  p u t  30 c r i m i n a l s  i n  p r i s o n ,  27  

a n d  t h a t  h e  t e s t i f i e d  o n l y  b e c a u s e  h e  s t i l l  had  law e n f o r c e m e n t  i n  

him.  ( R .  1 1 0 8 ,  1156-5'7) His h i s t o r y  of d i s h o n e s t y  was r e l e v a n t  t o  

impeach  t h i s  s e l f  - s e r v i n g  t e s t i m o n y  E v i d e n c e  t h a t  S k a l n i k  

h a b i t u a l l y  c o n n e d  women o u t  o f  money by t r i c k e r y  a n d  d i s h o n e s t y  

r JouId  h a v e  s u g g e s t e d  t o  t h e  j u r y  t h a t  S k a l n i k  m i g h t  be  l y i n g  a b o u t  

D a i l e y ' s  a l l e g e d  a d m i s s i o n s  to g a i n  a n o t h e r  p e r s o n a l  b e n e f i t .  

In L u s k ,  531 S o . 2 d  a t  1382 ,  a k e y  p r c s e c u t i o n  w i t n e s s  

t e s t i f i e d  t h a t  he  was b a s i c a l l y  a n o n v i o l e n t  p e r s o n .  The S c c o n d  

D i s t r i c t  C o u r t  o f  A p p e a l  h e l d  t h a t  the  s t a t e  h a d  opened  t h e  d o o r  

t o  t h e  i n t r o d u c t i o n  o f  impeachment  e v i d e n c e  s h o w i n g  t ha t  t h e  

w i t n e s s  had  c o m m i t t e d  v a r i o u s  b a t t e r i e s  on his wife  a n d  was on 

p r o b a t i o n  f o r  b a t t e r i n g  a n o t h e r  p e r s o n .  The  c o u r t  f o u n d  t h e  

e v i d e n c e  r e l e v a n t  t o  shovJ t h e  w i t n e s s ' s  l ack  of  t r u t h f u l n e s s  

27 P r i o r  t o  h i s  a l l e g e d  
had  g i v e n  H a l l i d a y  i n f o r m a t i o n  

c o n v e r s a t i o n s  w i t h  Da i l - ey ,  S k a l n i k  
a b o u t  Jack P e a r c y .  ( R ,  1146-47)  
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r e g a r d i n g  h i s  v i o l e n t  n a t u r e .  The e v i d e n c e  was also a d m i s s i b l e  a s  

s p e c i f i c  i n s t a n c e s  o f  c o n d u c t  s h o w i n g  t h e  w i t n e s s ' s  cha rac t e r  f o r  0 
v i o l e n c e ,  o n c e  t h a t  cha rac t e r  t r a i t  h a d  b e e n  p l a c e d  a t  i s s u e .  I n  

o u r  case,  t h e  s t a t e  p l a c e d  S k a l n i l r ' s  c r e d i b i l i t y  a t  i s s u e  when h e  

a t t e s t e d  to h i s  p u r e  m o t i v e s  f o r  t e s t i f y i n g  - - i n f e r r i n g  r e l i a b i l i t y  

-- a n d  t o  h i s  h i s t o r y  o f  s u c c e s s  as a p r o s e c u t i o n  w i t n e s s .  28 

S i m i l a r l y ,  i n  McCrae - v .  S t a t e ,  395 S o . 2 d  1 1 4 5 ,  1152 ( F l a .  

1 9 8 1 ) ,  t h i s  C o u r t  h e l d  that t h e  s t a t e  was e n t i t l e d  t o  i n t e r r o g a t e  

t h e  d e f e n d a n t  c o n c e r n i n g  t h e  n a t u r e  of  h i s  p r i o r i  f e l o n y  t o  n e g a t e  

i n n u e n d o e s  of h i s  c o u n s e l  t h a t  t h e  f e l o n y  was n o t  s e r i o u s .  The 

c o u r t  n o t e d  t h a t  o n e  o f  t h e  o b j e c t s  o f  c r o s s - e x a m i n a t i o n  i s  " t o  

e l i c i t  t h e  w h o l e  t r u t h  of t r a n s a c t i o n s  w h i c h  a r e  o n l y  p a r t l y  

- 
The c r o s s - e x a m i n a t i o n  w o u l d  also h a v e  t e n d e d  t o  impeach  

D e t e c t i v e  H a l l i d a y  's l a t e r  t e s t i m o n y  t h a t  S k a l n i k  *s i n f o r m a t i o n  h a d  
p r o v e n  r e l i a b l e  i n  t h e  p a s t ;  t h a t  as  a r e s u l t  o f  h i s  h e l p ,  t h e y  
r e c o v e r e d  a s k i  mask worn  by o n e  o f  t h e  p e r p e t r a t o r s  o f  t h e  High  
P o i n t  m u r d e r s  a n d  a weapon i n  a n o t h e r  case.  ( R .  1186-88 )  It  wou ld  
h a v e  t e n d e d  t o  r e b u t  I l a l l i d a y ' s  remark t h a t  mos t  of' t he  w i t n e s s e s  
h e  i n t e r v i e w e d  a t  t h e  j a i l  t ha t  became s t a t e  w i t n e s s e s  were v e r y  
r e l i a b l e .  A l t h o u g h  t h e  t r i a l  c o u r t  s u s t a i n e d  z n  o b j e c t i o n  t o  t h a t  
remark ( R .  11821, t h e  p r o s e c u t o r  b r o u g h t  i t  up  a g a i n  d u r i n g  c l o s i n g  
a r g u m e n t .  S h e  s a i d ,  

26: 

I am n o t  a s k i n g  you  to l i k e  Lhcm . . . . I am 
a s k i n g  you  t o  b e l i e v e  them. And t h e r e  i s  no  
r e a s o n  why you s h o u l d n ' t  . . a ( R .  127'7-70) 
They were each h o n e s t  w i t h  you  a b o u t  what  t h e y  
e x p e c t  o r  hope  t o  r e c e i v e ,  ( R .  1 2 7 9 )  Not o n c e  
d i d  [ d e f e n s e  c o u n s e l ]  r e b u t  OK- impeach  what 
t h e y  s a i d .  Not o n c e .  They c a n ' t  a t t a c k  what 
t h e y  s a i d  b e c a u s e  t h e y  wcre t e l l i n g  t h e  t r u t h .  
( R .  1279-80)  You hea rd  D e t e c t i v e  H a l l i d a y ' s  
e x p e r i e n c e  . . . . I f  t h e s e  men a r e  c o n s ,  t h e y  
wou ld  n o t  con  D e t e c t i v e  H a l l i d a y .  ( R .  1283)  

A l t h o u g h  t h i s  b o l s t e r i n g  of S l ta l i? ik ' s  t e s t i m o n y  d i d  n o t  o c c u r  u n t i l  
a f t e r  the j u d g e  h a d  c u r t a i l e d  c r o s s - e x a m i n a t i o n  of S k a l n i k ,  i t  - -  
c e r t a i n l y  e x a c e r b a t e d  t h e  e a r l i e r  e r r o r .  
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e x p l a i n e d  i n  t h e  d i r e c t  e x a m i n a t i o n . "  Q u e s t i o n s  d e s i g n e d  I f to  c a l l  

o u t  f a c t s  t e n d i n g  t o  c o n t r a d i c t ,  e x p l a i n  or m o d i f y  some i n f e r e n c e  0 
w h i c h  m i g h t  o t h e r w i s e  be drawn f r o m  [a  w i t n e s s ' s ]  t e s t i m o n y ,  a r e  

l e g i t i m a t e  c r o s s - e x a m i n a t i o n . 1 '  395  So .2d  a t  1152  ( q u o t i n g  f rom 4 

J o n e s  on E v i d e n c e  I $ 25:  3 ( 6 t h  ed. 1 9 7 2 ) ) .  E v i d e n c e  c o n c e r n i n g  t h e  

n a t u r e  o f  S k a l n i k ' s  o f f e n s e s  c .~ou ld  h a v e  f u l l y  a p p r i s e d  t h e  j u r o r s  

o f  t h e  s e r i o u s n e s s  of h i s  crimes, t h e  e x t e n t  o f  h i s  s e l f - i n t e r e s t ,  

a n d  h i s  t e n d e n c y  t o  l i e  f o r  p e r s o n a l  g a i n .  

The r i g h t  t o  c o n f r o n t  t h e  w i t n e s s e s  i s  a f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t  g u a r a n t e e d  by  t h e  s i x t h  amendment .  I t  i s  

e l e m e n t a r y  t h a t  t h e  c o u r t  may n o t  d e p r i v e  t h e  d e f e n d a n t  of  h i s  

r i g h t  t o  c r o s s - e x a m i n e  a v i t n e s s  rlho t e s t i f i e s  a g a i n s t  h im.  See 
P o i n t e r  v .  T e x a s ,  380 U.S. 4 0 0 ,  85 S . C t .  1 0 6 5 ,  13 L .  E d .  2d 9 2 3  

( 1 9 6 5 ) .  An a b u s e  of d i s c r e t i o n  by t h e  t r i a l  j u d g e  i n  c u r t a i l i n g  

c r o s s - e x a m i n a t i o n  of a k e y  p r o s e c u t i o n  w i t n e s s  r e g a r d i n g  matters 

ge rmane  t o  t h e  w i t n e s s s s  t e s t i m o n y  a n d  p l a u s i b l y  r e l e v a n t  t o  t h e  

d e f e n s e  may ! ' e a s i l y  c o n s t i t u t e  r e v e r s i b l e  e r r o r , I g  e s p e c i a l l y  i n  a 

c a p i t a l  case .  C o x w e l l  v .  S t a t e ,  361 So.2d 1 4 6 ,  1 5 2  ( F l a .  19 '98 ) ;  

a c c o r d  P a i t  v .  S t a t e ,  112  So .2d  380 ( F l a .  1 9 5 9 )  ( e r r o r  i n  c a p i t a l  

case must  be c a r e f u l l y  s c r u t i n i z e d  b e f o r e  w r i t t e n  o f f  as harmless ) .  

The p o l i c y  c o n s i d e r a t i o n s  he re  a r e  n o t  t h e  same a s  when 

t h e  p r o s e c u t i o n  i s  a t t e m p t i n g  t o  impeach a d e f e n d a n t .  R u l e s  t h a t  

r e s t r i c t  t h e  a d m i s s i o n  of cha rac t e r  e v i d e n c e  a g a i n s t  t h e  d e f e n d a n t  

a r c  d e s i g n e d  to g u a r d  a g a i n s t  t h e  c o n v i c t i o n  of a n  i n n o c e n t  p e r s o n .  

When a d e f e n d a n t  is  a t t e m p t i n g  t o  impeach a p r o s e c u t i o n  w i t n e s s ,  

t h e  p o l i c y  c o n s i d e r a t i o n s  a r e  r e v e r s e d .  The e x c l u s i o n  of s u c h  



e v i d e n c e ,  n o t  i t s  a d m i s s i o n ,  c o u l d  l e a d  to a n  i n n o c e n t  p e r s o n  b e i n g  

s e n t e n c e d  to p r i s o n  o r  d e a t h .  The d a n g e r  i s  xo r se  when t h e  w i t n e s s  @ 
i s  a. p r o f e s s i o n a l  f t s n i t c h "  r a t h e r  t h a n  a n  e y e w i t n e s s  to t h e  crime. 

The r i g h t  to d e v e l o p  a n d  p r e s e n t  a t h e o r y  of d e f e n s e  i s  

a f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t .  Chambers v .  M i s s i s s i p p i ,  410  

U.S. 2 8 4 ,  93 S .  C t .  1038, 35 L .  E d .  26  2'79 ( 1 9 7 3 ) ;  W a s h i n g t o n  v .  

T e x a s ,  388 U.S. 14,  67 S . C t .  192G, 16 L .  E d .  2d 1 0 1 9  ( 1 9 6 7 ) .  

D a i l e y P s  d e f e n s e  was t h a t  he d i d  n o t  commit t h e  crime. It was 

e s s e n t i a l  to h i s  d e f e n s e  t o  c o n v i n c e  t h e  j u r y  t h a t  t h e  t h r e e  

i n m a t e s  who p r o v i d e d  a l l  of t h e  d i r e c t  e v i d e n c e  o f  D a i l e y ' s  g u i l t  

were l y i n g .  P a u l  S k a l n i k ' s  t e s t i m o n y  was the most  da.maging. T h u s ,  

t h e  t r i a l  c o u r t  's r e s t r i c t i o n  o f  c r o s s - e x a m i n a t i o n  c o n c e r n i n g  

S k a l n i k  's p r i o r  d i s h o n e s t  b e h a v i o r  d e p r i v e d  James D a i l e y  of  h i s  

c o n s t i t u t i o n a l  r i g h t  t o  p r e s e n t  a m e a n i n g f u l  d e f e n s e .  

When a n  e r r o r  a f f e c t s  a c o n s t i t u t i o n a l  r i g h t ,  t h e  r e v i e w -  @ 
i n g  c o u r t  may n o t  f i n d  i t  harmless uil less t h e  s t a t e  p r o v e s  beyond 

a r e a s o n a b l e  d o u b t  t h a t  t h e  e r r o r  d i d  n o t  c o n t r i b u t e  'GO t h e  

d e f e n d a n t  s s  c o n v i c t i o n .  S t a t e  v .  D i G u i l i o ,  491 S o . 2 d  1129 ( F l a .  

1 9 8 6 ) .  S k a l n i l c  p r o v i d e d  t h e  o n l y  d e t a i l s  o f  t h e  murde r  a t t r i b u t e d  

t o  D a i l e y .  Had the  j u r o r s  n o t  b e l i e v e d  S k a l n i k ,  t h e y  m i g h t  n o t  

l i avc  b e e n  c o n v i n c e d  beyond a r e a s o n a b l e  d o u b t  t h a t  D a i l e y  was 

g u i l t y .  29 T h u s ,  t h e  case s h o u l d  be r e v e r s e d  f o r  a new t r i a l - .  

2 9  E r r o r  d u r i n g  t h e  g u i l t  p h a s e  of  a. t r i a l  may b e  h a r m f u l  
d u r i n g  p e n a l t y  p h a s e .  C a s t r o  v .  S t a t e ,  1 4  F.L.W. 359 ,  364 ( F l a .  
J u l y  13,  '1989). S k s l n i l c  t e s t i f i e d  t h a t  D a i l e y  told him t h e  g i r l  
" k e p t  s t a r i n g  a t  h i m ,  s c r e a m i n g ,  a n d  w o u l d  n o t  d i e . "  ( R .  1116-1'1) 
The o t h e r  two i n f o r m a n t s  t e s t i f i e d  o n l y  t h a t  D s i l e y  a n d  P e a r c y  
p l a n n e d  t o  e x o n e r a t e  each o t h e r  a n d  tha t  D a i l e v  s a i d  h e  k i l l e d  the  
g i r l  b e c a u s e  h e  " l o s t  it.11 ( R .  1066- -95)  The t g s t i m o n y  " c h a t  D a i l e y  
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ISSUE V I I  

THE T R I A L  C O U R T  E R R E D  BY I N S T R U C T I N G  
THE J U R Y  O V E R  DEFENSE O B J E C T I O N  THAT 
THE DEFENDANT NEED NOT HAVE BEEN 
PRESENT WHEN THE C R I M E  WAS COMMITTED 
TO BE G U I L T Y  OF FIRST-DEGREE M U R D E R .  

A s  p a r t  of t h e  g u i l t  p h a s e  j u r y  i n s t r u c t i o n s ,  t h e  t r i a l  

c o u r t  g a v e  S t a n d a r d  J u r y  I n s t r u c t i o n  3 . 0 1 ,  r e g a r d i n g  l v p r i n c i p a l s . "  

( R .  1305-06)  The i n s t r u c t i o n  reads as f o l l o w s :  

I f  two o r  more p e r s o n s  h e l p  each o t h e r  
commit o r  a t t e m p t  t o  commit a crime a n d  t h e  
d e f e n d a n t  i s  o n e  o f  them t h e  d e f e n d a n t  must  be  
t r e a t e d  as i f  h e  h a d  done  a l l  o f  t h e  t h i n g s  t h e  
o t h e r  p e r s o n  o r  p e r s o n s  d i d  i f  t h e  d e f e n d a n t :  

1 .  Knew what was g o i n g  t o  h a p p e n ,  

2 .  I n t e n d e d  t o  p a r t i c i p a t e  a c t i v e l y  o r  
by s h a r i n g  i n  a n  e x p e c t e d  b e n e f i t  a n d  

3. A c t u a l l y  d i d  s o m e t h i n g  by w h i c h  he  
i n t e n d e d  t o  h e l p  commit t h e  crime. 

19Help?1 means t o  a i d ,  p l a n  o r  a s s i s t .  To 
be  a p r i n c i p a l ,  t h e  d e f e n d a n t  d o e s  n o t  h a v e  t o  
b e  p r e s e n t  when t h e  crime i s  c o m m i t t e d .  

When t h e  p r o s e c u t o r  p r e s e n t e d  t h i s  w r i t t e n  i n s t r u c t i o n  

t o  t h e  j u d g e  d u r i n g  c h a r g e  c o n f e r e n c e ,  she h a d  o m i t t e d  t h e  f i n a l  

s e n t e n c e .  ( R .  1213-14)  D e f e n s e  c o u n s e l  o b j e c t e d  t o  t h e  f i n a l  

s e n t e n c e  b e c a u s e  n o  t h e o r y  o f  t h e  e v i d e n c e  o r  a rgumen. t  s u p p o r t e d  

i t .  ( R .  1 2 1 4 )  The j u d g e  s a i d  h e  was w o r r i e d  a b o u t  what c o u n s e l  

" l o s t  i t "  s u g g e s t s  a f r e n z i e d  i r r a t i o n a l  k i l l i n g  ( n o t  C C P )  w h i l e  
t e s t i m o n y  t ha t  t h e  g i r l  w o u l d  n o t  d i e  s u g g e s t s  c a l c u l a t i o n  a n d  
p o s s i b l e  p r e m e d i t a t i o n .  S k a l n i k  ' s  t e s t i m o n y  makes t h e  h o m i c i d e  more 
h e i n o u s  a n d  c r u e l  ( H A C ) .  E.vcn i f  t h e  e x c l u d e d  impeachment  e v i d e n c e  
r a i s e d  a d o u b t  l e s s  t h a n  a ' * r e a s o n a b l e  d o u b t , ' I  t h a t  d o u b t  m i g h t  
h a v e  w e i g h e d  i n  f a v o r  o f  a l i f e  r e c o m m e n d a t i o n .  
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would  a r g u e  d u r i n g  t h e  c l o s i n g s .  D e f e n s e  c o u n s e l  s a i d  t h a t  h e  d i d  

n o t  t h i n k  t h e r e  was a n y  c h a n c e  t h e  s t a t e  w o u l d  a r g u e  t h a t  D a i l e y  0 
w a s n ' t  t h e r e .  T h e  p r o s e c u t o r  a g r e e d  t h a t  s h e  wou ld  n o t  a r g u e  i t .  

( R .  1 2 1 4 )  A p p a r e n t l y ,  t h e  j u d g e  d i d  n o t  b e l i e v e  them.  

THE CQUR'T:  I am w o r r i e d  a b o u t  you  a r g u i n g  
i t ,  w o r r i e d  h e  w a s n ' t  t h e r e .  I am g o i n g  t o  
g i v e  i t .  I w a n t  i t  g i v e n .  

He a g r e e d  t o  g i v e  i t  o v e r  d e f e n s e  o b j e c t i o n . 3 '  ( R .  1 2 1 4 )  

" J u r y  i n s t r u c t i o n s  mus t  r e l a t e  t o  i s s u e s  c o n c e r n i n g  

e v i d e n c e  r e c e i v e d  a t  t r i a l . "  B u t l e r  v .  S t a t e ,  4 9 3  S o . 2 d  4 5 1 ,  452  

( F l a .  1 9 8 6 ) ;  B u f o r d  v .  W a i n w r i g h t ,  428  S o . 2 d  1383 (Fla.), c e r t .  

d e n i e d ,  4G4 U.S. 9 5 6 ,  104  S .  C t .  372, 78 L. Ed.  2d 331 (1983) .  

On ly  i n s t r u c t i o n s  wh ich  h a v e  s u p p o r t  i n  t h e  record  s h o u l d  b e  g i v e n .  

B u f o r d ,  428  S o . 2 d  a t  1391 .  The c o u r t  s h o u l d  n o t  g i v e  i n s t r u c t i o n s  

t h a t  a r e  c o n f u s i n g  or m i s l e a d i n g .  B u t l e r ,  4 9 3  S o . 2 d  a t  4 5 2 ;  D o y l e  

v .  S t a t e ,  483 So.2d 89,  9 0  ( F l a .  4 t h  D C A  1 9 8 6 )  ( g i v i n g  of m i s -  

l e a d i n g  i n s t r u c t i o n  c o n s t i t u t e s  f u n d a m e n t a l  a n d  r e v e r s i b l e  e r r o r )  

A l t h o u g h  a j u d g e  s h o u l d  g e n e r a l l y  a d h e r e  t o  t h e  S t a n d a r d  

J u r y  I n s t r u c t i o n s ,  Moody v.  S t a t e ,  359  S o . 2 d  557, 560  ( F l a .  4 t h  D C A  

19781, t h e  i n s t r u c t i o n s  n e e d  n o t  be  1 i t e r a . l l y  g i v e n  i n  e v e r y  case.  

3o D e f e n s e  c o u n s e l  n o t e d  t h a t  c o d e f e n d a n t  P e a r c y  had  a r g u e d  
i t  " b e c a u s e  o f  D a i l e y , ? !  b u t  t h a t  " D a i l e y  w a s n ' t  t h e r e  when i t  was 
d o n e . "  ( R .  1 2 1 4 )  I f  t h e  j u d g e  was " w o r r i e d 1 1  t h a t  D a i l e y  r e a l l y  
w a s n ' t  t h e r e  when t h e  crime was commit ted ,  by g i v i n g  t h e  i n s t r u c -  
t i o n  h e  e n c o u r a g e d  t h e  j u r y  t o  make a n  e r r o n e o u s  f i n d i n g .  If t h e  
s t a t e  had  a r g u e d  i t ,  t h e  harm c a u s e d  by t h e  i n s t r u c t i o n  wou ld  h a v e  
b e e n  w o r s e .  A l t h o u g h  no  o n e  a r g u e d  t h a t  D a i l e y  was g u i l t y  e v e n  i f  
h e  was n o t  t h e r e ,  b o t h  c o u n s e l  commented on  t h e  p r i n c i p a l  i n s t r u c -  
t i o n .  The p r o s e c u t o r  a r g u e d  t h a t  i f  D a i l e y  h e l p e d  commit t h e  cr ime,  
h e  wou ld  be g u i l t y  o f  P e a r c y ' s  a c t s .  ( R .  1249-50 ,  1264-66)  
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S t a t e  v .  B r y a n ,  287  So .2d  73 ,  7 5  ( F l a .  19 '73)  ( F l o r i d a  Supreme C o u r t  

a p p r o v a l  of recommended i n s t r u c t i o n s  'Ois n o t  i r o n  c lad  o r  c a r t e  

b l a n c h e  a n d  mus t  b e  a p p l i e d  i n  each i n s t a n c e  as a p p r o p r i a t e " ) .  

F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 9 8 5  p r o v i d e s  t h a t  t h e  s t a n d a r d  

j u r y  i n s t r u c t i o n s  rrmayll be u s e d  by t h e  t r i a l  j u d g e s  

t o  t h e  e x t e n t  t h a t  t h e  f o r m s  a r e  a p p l i c a b l e ,  
u n l e s s  t h e  t r i a l  j u d g e  s h a l l  d e t e r m i n e  t h a t  a n  
a p p l i c a b l e  form o f  i n s t r u c t i o n  i s  e r r o n e o u s  o r  
i n a d e q u a t e ,  i n  which e v e n t  he  s h a l l  m o d i f y  o r  
amend s u c h  f o r m  o r  g i v e  s u c h  o t h e r  i n s t r u c t i o n  
as t h e  j u d g e  s h a l l  d e t e r m i n e  t o  b e  n e c e s s a r y  
a c c u r a t e l y  a n d  s u f f i c i e n t l y  t o  i n s t r u c t  t h e  
j u r y  i n  t h e  c i r c u m s t a n c e s  of t h e  case . . . . 

The s t a n d a r d  i n s t r u c t i o n s  '!are n o t  t o  be l i t e r a l l y  a p p l i e d  i n  e v e r y  

case,  t h e  o b j e c t  b e i n g  t o  make t h e  p a t t e r n  f i t  t h e  c l o t h  r a t h e r  

t h a n  t h e  c l o t h  t h e  p a t t e r n . ' !  B r y a n ,  287  S o . 2 d  a t  77 .  

The i n s t r u c t i o n  t h a t  t h e  d e f e n d a n t  n e e d  n o t  h a v e  b e e n  

p r e s e n t  when t h e  crime was c o m m i t t e d  was c l e a r l y  e r r o r .  Both  t h e  

s t a t e  a n d  t h e  d e f e n s e  f o u n d  i t  i n a p p l i c a b l e .  ( R .  1 2 1 4 )  B a s e d  on  

t h e  e v i d e n c e ,  t h e r e  i s  n o  way t h a t  D a i l e y  c o u l d  be g u i l t y  of f i r s t -  

d e g r e e  m u r d e r  if he  was n o t  p r e s e n t  when t h e  m u r d e r  was commit ted.  

The i n s t r u c t i o n  was c o n f u s i n g  a n d  m i s l e a d i n g  t o  t h e  j u r y .  

Some o f  t h e  e v i d e n c e  s u g g e s t e d  t h a t  D a i l e y  may h a v e  gone  t o  bed  a n d  

t h a t  P e a r c y  t o o k  S h e l l e y  t o  t h e  b e a c h  a l o n e .  31 B e c a u s e  of t h e  

e r r o n e o u s  j u r y  i n s t r u c t i o n ,  t h e  j u r o r s  may h a v e  b e l i e v e d  t h a t ,  e v e n  

j1 Dwaine Shaw t e s t i f i e d  t h a t  o n l y  P e a r c y  t o o k  S h e l l e y  home. 
Shaw s a i d  t h a t  h e  rode  w i t h  them as  f a r  as t h e  p a y  p h o n e .  ( R .  997-  
9 9 ,  1 0 0 7 )  G a y l e  B a i l e y  was i n  t h e  b a t h r o o m  a n d  d i d  n o t  s e e  them 
l e a v e .  ( R .  9 7 2 )  I t  i s  c o n c e i v a b l e  t h a t  P e a r c y  t o o k  S h e l l e y  t o  t h e  
b e a c h  a n d  k i l l e d  h e r ,  t h e n  r e t u r n e d  t o  p i c k  up  D a i l e y ,  a n d  t h a t  t h e  
two men r e t u r n e d  t o g e t h e r  l a t e r  i n  t h e  n i g h t .  



i f  D a i l e y  was a s l e e p  i n  bed  when the  m u r d e r  book p l a c e ,  he was 

32 g u i l t y  b e c a u s e  h e  a n d  J a c k  p i c k e d  up  t h e  g i r l  t o g e t h e r  e a r l i e r .  

A l t e r n a t i v e l y ,  t h e  j u r o r s  may h a v e  b e l i e v e d  t h a t  D a i l e y  

was g u i l t y  e v e n  i f  he w a s n ' t  p r e s e n t  when P e a r c y  m u r d e r e d  t h e  g i r l  

b e c a u s e  P e a r c y  a n d  D a i l e y  l e r e  *!fall p a r t n e r s .  The Letters D a . i l e y  

p a s s e d  to P e a r c y  w h i l e  i n  j a i l  i n f e r r e d  . that  t h e y  were 7vpar2 ;ner4sF8 

c o v e r i n g  f o r  e a c h  o t h e r .  ( R .  1476-7 '7 )  I n m a t e  P a b l o  D e J e s u s  t e s t i -  

f i e d  t1ia.t D a i l e y  t o l d  h i m  t h a t  h e  s n d  Pea . rcy  c,rere " f a l l  p a r t n e r s t f  

z n d  t h a t  Lhey h a d  b e e n  t o g e t h e r  a l o n g  t i m e .  ( R .  1 0 9 3 )  

E v i d e n c e  of i n v o l v e m e n t  w i t h  a p e r p e t r a t o r  o n l y  a f t e r  t h e  

crime was c o m p l e t e d  docs riot  j u s t i f y  c o n v i c t i o n  u n d e r  a p r i n c i p a l s  

t h e o r y .  S m i t h  v .  S t a t e ,  502 S o . 2 d  77 (Fla. 3d D C A  1 9 8 7 ) .  N e v e r -  

t h e l e s s ,  t h e  j u r o r s  may h a v e  c o n c l u d e d  t h a t ,  e v e n  i f  D a i l e y  was n o t  

Lliere when P e a r c y  c o m m i t t e d  t h e  crime, h e  was e q u a l l y  g u i l t y  f o r  

t r y i n g  'i;o p r o t e c t  P e a r c y  f rom c o n v i c t i o n .  The e r r o n z o u s  i n s t r u c -  

t i o n  w o u l d  h a v e  b o l s t e r e d  that c o n c l u s i o n .  

The  d a n g e r  i n  i n s t r u c t i n g  on  z l e g a l  a v e n u e  u n s u p p o r t e d  

by t h e  e v i d e n c e  is  tha t  t h e  j u r y  may n e v e r t h e l e s s  c inploy t h a t  

a v e n u e  t o  c o n v i c t .  'This d a n g e r  is p a r t i c u l a r l y  d i s t u r b i n g  when t h e  

l e g a l  t h e o r y  i s  t h e  p r i n c i p a l s  t h e o r y  u n d e r  w h i c h  o n e  man may be 

h e l d  l e g a l l y  r s s p o n s i b l e  f 'or  d crime committed by a n o t h e r .  A j u r y  

n o t  u n a n i m o u s l y  c o n v i n c e d  beyond  a ?easona.bl.: d o u b t  ' cha t  t h e  

The p r o s e c u t o r  misstated t h e  t e s t i m o n y  d u r i n g  h e r  c l o s i n g  
a r g u m e n t .  Shaw t e s t i f i e d  t h a t  o n l y  P e a r c y  l e f t  t o  t a k e  S h e l l e y  
home a f t e r  t h e  g r o u p  r e t u r n e d  from Lhe b a r .  ( R .  9 9 7 ,  100'7) Shaw 
r o d e  with Jaclc a n d  S h e l l e y  as f a r  a s  t h e  phone  b o o t h .  The  p r o s e c u -  
teer t o l d  t h e  j u r y  that, t h i s  happened  3iir l ier  a n d  t h z t ,  w h i l e  Shaw 
 as on the p h o n e ,  the g r o u p  left t o  go t o  t h e  b 3 r ,  ( R  1272-7'4) 
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a c c u s e d  commit ted t h e  crime may c o n v i c t  on  a p r i n c i p a l s  t h e o r y  

where t h a t  o p t i o n  i s  p r o v i d e d .  T h u s ,  t h e  d a n g e r  i s  r e a l  t h a t  some 

of t h e  j u r o r s  f o u n d  p r o o f  t h a t  D a i l e y  Mas t h e  p e r p e t r a t o r  l a c k i n g  

b u t  v o t e d  t o  c o n v i c t  a t  l e a s t  u n d e r  t h e  p r i n c i p a l -  t h e o r y .  

0 

When a case i s  p r e s e n t e d  t o  t h e  j u r y  Iton a l t e r n a t e  

t h e o r i e s ,  some o f  w h i c h  a r e  l e g a l l y  c o r r e c t  a n d  o t h e r s  l e g a l l y  

i n c o r r e c t  a n d  t h e  r e v i e w i n g  c o u r t  c a n n o t  d e t e r m i n e  from t h e  r e c o r d  

on  which  t h e o r y  t h e  e n s u i n g  g e n e r a l  v e r d i c t  r e s t e d ,  t h e  c o n v i c t i o n  

c a n n o t  s t a n d . "  P e o p l e  v .  Garewal, 1 7 3  Cal .  App. 3d 285, 303,  218 

Cal .  R p t r .  6 9 0 ,  700 ( 1 9 8 5 ) ;  P e o p l e  v .  Olmedo,  167  Cal .  App. 3d 

1 0 8 5 ,  1 0 9 4 ,  213 Cal .  R p t r .  7 4 2 ,  747  ( 1 9 8 5 )  ( d e a l i n g  w i t h  e r r o n e o u s  

l l p r i n c i p a l s l l  t h e o r y  j u r y  i n s t r u c t i o n s  ) .  S u c h  e r r o r  v i o l a t e s  t h e  

d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t  t o  h a v e  t h e  j u r y  d e c i d e  e v e r y  

mater ia l  i s s u e .  Olmedo, 167  Cal. App. 3d a t  1 0 9 3 ,  213 Cal. R p t r .  

a t  7 4 6 ;  s ee  a l s o  S a n d s t r o m  v .  M o n t a n a ,  442  U.S. 5 1 0 ,  5 2 6 ,  9 9  S.  

C t .  2 4 5 0 ,  61 L .  Ed .  2d 3 9 ,  5 2  ( 1 9 7 9 )  (when case s u b m i t t e d  t o  j u r y  

on  a l t e r n a t i v e  t h e o r i e s ,  u n c o n s t i t u t i o n a l i t y  of a n y  t h e o r y  r e q u i r e s  

t h a t  c o n v i c t i o n  b e  s e t  a s i d e ) ;  In r e  W i n s h i p ,  397  U.S. 358, 3 6 4 ,  

90 S.  C t .  1 0 6 8 ,  25 L .  E d .  2d 3 6 8  ( 1 9 7 0 )  ( d u e  p r o c e s s  p r o t e c t s  

a g a i n s t  c o n v i c t i o n  e x c e p t  upon p r o o f  of e v e r y  e l e m e n t ) .  

I n  t h e  case a t  h a n d ,  some of  t h e  j u r o r s  may h a v e  r e l i e d  

on  t h e  e r r o n e o u s  i n s t r u c t i o n  r a t h e r  t h a n  a l e g a l l y  p r o p e r  t h e o r y ,  

t o  f i n d  D a i l e y  g u i l t y .  T h u s ,  t h e  e r r o r  may h a v e  c o n t r i b u t e d  t o  h i s  

c o n v i c t i o n .  See B u t l e r ,  4 9 3  So.2d a t  4 5 3 ;  S t a t e  v .  D i G u i l i o ,  491 

So .2d  1129  ( F l a .  1 9 8 6 ) .  A c c o r d i n g l y ,  D a i l e y  i s  e n t i t l e d  t o  a new 

t r i a l .  
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I S S U E  V I I I  

THE T R I A L  C O U R T  E R R E D  B Y  F A I L I N G  TO 
G R A N T  A M I S T R I A L  WHEN Tl-IE P R O S E C U T O R  
MADE TWO C C M M E N T S  ON T H E  D E F E N D A N T ' S  
F A I L U R E  TO T E S T I F Y  D U R I N G  H E R  C L O S I N G  
A R G U M E N T .  

James D a i l e y  d i d  n o t  t a k e  t h e  s t a n d  i n  his own d e f e n s e .  

( R .  1 2 7 )  His c o d e f e n d a n t ,  Jack P e a r c y ,  i n v o k e d  h i s  f i f t h  amendment 

r i g h t  a n d  r e f u s e d  t o  t e s t i f y .  ( R .  987 -83)  D u r i n g  c l o s i n g  a r g u m e n t ,  

t h e  p r o s e c u t o r  a r g u e d :  

N o w ,  t h e r e  a r e  o n l y  t h r e e  p e o p l e  who know 
e x a c t l y  what  h a p p e n e d  on t h a t  Loop area n o r t h  
o f  I n d i a n  Rocks Beach t h e  n i g h t  of  May 5 t h ,  
e a r l y  m o r n i n g  h o u r s  of May 6 t h ,  1985 .  S h e l l y  
B o g g i o  a n d  s h e  i s  d e a d :  J a c k  P e a r c y  a n d  h e  i s  
n o t  a v a i l a b l e  t o  t e s t i f y ;  a n d  t h e  D e f e n d a n t .  
So ,  when t h e  d e f e n s e  s t a n d s  up  h e r e ,  as t h e y  
h a v e  a l r e a d y  a n d  I i m a g i n e  Mr. A n d r i n g a  w i l l  
when he  g e t s  up  t o  r e b u t ,  a n d  s a y s  where 's  t h e  
e v i d e n c e ,  where  v s  t h e  e y e w i t n e s s e s  u s e  y o u r  
common s e n s e .  M u r d e r e r s  of  young  g i r l s  d o n ' t  
commit t h e  crime, d o n ' t  s e x u a l l y  a s s a u l t  a n d  
commit  a crime of m u r d e r  w i t h  a n  a u d i e n c e .  

( R .  1260-61 )33  A l t h o u g h  d e f e n s e  c o u n s e l  d i d  n o t  i n t e r r u p t  t h e  

p r o s e c u t o r ,  h e  o b j e c t e d  a n d  moved f o r  m i s t r i a l  when s h e  f i n i s h e d  

her c l o s i n g  a r g u m e n t ,  s p e c i f i c a l l y  m e n t i o n i n g  t h e  a b o v e  comment on 

t h e  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y . 3 4  The j u d g e  s u m m a r i l y  d e n i e d  

t h e  m o t i o n .  ( R .  1 2 8 7 )  

'' While  d i s c u s s i n g  p o s s i b l e  m o t i v e  'I t h e  p r o s e c u t o r  r e p e a t -  
e d  a p o r t i o n  o f  t h e  o f f e n s i v e  comment: Ifas 1 s a i d  b e f o r e ;  t h e r e  
i s  [ s i c ]  o n l y  t h r e e  p e o p l e  who know what r e a l l y  h a p p e n e d  o u t  t h e r e  
t h a t  n i g h t  a n d  why t h e y  k i l l e d  h e r . "  ( R .  1 2 6 4 )  

34 An o b j e c t i o n  made B t  t h e  c o n c l u s i o n  of c l o s i n g  a r g u m e n t  
i s  t i m e l y .  S t a t e  v .  Cumbie ,  - 380 S o . 2 d  1 0 3 1 ,  1 0 3 3  ( F l a .  1 9 8 0 ) .  
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When t h e  p r o s e c u t o r  made a s e c o n d  r e m a r k  t h a t  r e m i n d e d  

t h e  j u r y  o f  t h e  A p p e l l a n t ' s  f a i l u r e  t o  t e s t i f y ,  d e f e n s e  c o u n s e l  

o b j e c t e d  i m m e d i a t e l y .  R e s p o n d i n g  t o  d e f e n s e  c o u n s e l v s  comment t h a t  

t h e  s t a t e  p r e s e n t e d  no  e v i d e n c e  o f  w h e t h e r  D a i l e y  h a d  f i n g e r n a i l s  

t h a t  wou ld  s c r a t c h  t h e  v i c t i m  ( R .  1 2 3 3 1 ,  t h e  p r o s e c u t o r  a r g u e d :  

F i n g e r n a i l s .  You d i d n ' t  h e r e  [ s i c ]  a b o u t  
t h e  l e n g t h  of Mr. D a i l e y ' s  f i n g e r n a i l s .  No, 
b e c a u s e  h e  l e f t  P i n e l l a s  C o u n t y ,  w e n t  t o  M i a m i ,  
w h e r e  h e  s t a y e d  l e s s  t h a n  24 h o u r s  a n d  we 
a r r e s t  h i m  months  l a t e r  i n  t h e  S t a t e  of 
C a l i f o r n i a .  T h a t ' s  r i g h t .  On ly  h e  knows t h e  
l e n g t h  of h i s  f i n g e r n a i l s .  

( R .  1 2 7 0 )  D e f e n s e  c o u n s e l  o b j e c t e d  a n d  moved f o r  a m i s t r i a l  b a s e d  

upon " g r o u n d s  t h a t  a r e  a p p a r e n t  t o  t h e  C o u r t . "  The t r i a l  j u d g e  

r e s p o n d e d :  " U n d e r s t a n d  t h e  a r g u m e n t .  T h a t ' s  d e n i e d  a t  t h i s  t ime .  

P r o c e e d . "  ( 1 2 7 0 )  D e f e n s e  c o u n s e l  r e m i n d e d  t h e  j u d g e  of h i s  o b j e c -  

t i o n  a t  t h e  c l o s e  of t h e  p r o s e c u t o r ' s  a r g u m e n t  when h e  o b j e c t e d  t o  

h e r  f i r s t  comment on t h e  A p p e l l a n t ' s  f a i l u r e  t o  t e s t i f y .  ( R ,  1 2 8 7 )  

The j u d g e  s a i d  h e  u n d e r s t o o d  2nd t h a t  t h e  " [ m j o t i o n s  a r e  d e n i e d . "  

Comments on t h e  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y  v i o l a t e  

t h e  s e l f - i n c r i m i n a t i o n  c l a u s e  o f  t h e  f i f t h  amendment t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  G r i f f i n  v.  C a l i f o r n i a ,  - 380 U.S. 6 0 9 ,  6 1 3 ,  85 

S.  C t .  1 2 2 9 ,  1 4  L .  E d .  2d 1 0 6 ,  109  ( 1 9 6 5 ) .  They a l s o  v i o l a t e s  

F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 2 5 0 .  3 5  D a n f o r d  v .  S t a t e ,  492  

S o . 2 d  6 9 0 ,  691 ( F l a .  4 t h  D C A  1 9 8 6 ) .  A comment i s  e r r o r  i f  i 'c  i s  

" f a i r l y  s u s c e p t i b l e "  o f  b e i n g  v i ewed  by t h e  j u r y  as r e f e r r i n g  to 

35 R u l e  3 . 2 5 0  p r o v i d e s  t h a t  "no Z c c u s e d  p e r s o n  s h a l l  b e  
c o m p e l l e d  t o  g i v e  t e s t i m o n y  a g a i n s t  h i m s e l f ,  n o r  s h a l l  a n y  p r o s e -  
c u t i n g  a t t o r n e y  be p e r m i t t e d  b e f o r e  a j u r y  o r  c o u r t  to comment on 
t h e  f a i l u r e  o f  t h e  a c c u s e d  t o  t e s t i f y  i n  h i s  own b e h a l f  . . . . I' 
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t h e  d e f e n d a n t ' s  f a i l u r e  to t e s t i f y .  S t a t e  v.  D i G u i l i o ,  491 S o . 2 d  

1129  ( F l a .  1 9 8 6 ) ;  S t a t e  v .  K i n c h e n ,  490 S o . 2 d  21 ( F l a .  1 9 8 5 ) .  

A.  F i r s t  Comment 

"Now, t h e r e  are o n l y  t h r e e  peop le  who know 
exactly what happened on t h a t  Loop area north 
of Indian Rocks Beach t h e  n i g h t  of May 5th ,  
early morning hours of May 6 t h ,  1985. Shel ly  
Boggio and s h e  i s  dead: Jack Pearcy and he  i s  
n o t  a v a i l a b l e  t o  t e s t i f y ;  and t h e  Defendant." 

The f i r s t  comment by t h e  p r o s e c u t o r  i n  t h i s  case i s  

s i m i l a r  t o  t h e  p r o s e c u t o r ' s  e r r o n e o u s  comment i n  S t a t e  v .  Marshall ,  

476 S o . 2 d  150  ( F l a .  1985) .  T h a t  p r o s e c u t o r  a r g u e d  a s  f o l l o w s :  

Ladies  a n d  g e n t l e m e n ,  t h e  o n l y  p e r s o n  you  
h e a r d  f r o m  i n  t h i s  c o u r t r o o m  w i t h  r e g a r d  t o  t h e  
e v e n t s  of November 9 ,  1 9 6 1 ,  was B r e n d a  S c a v o n e  
[ t h e  v i c t i m ] .  

475  S o . 2 d  a t  151. I t  i s  a l s o  s i m i l a r  t o  t h e  comment t h a t  t h e  

U n i t e d  S t a t e s  Supreme  C o u r t  f o u n d  t o  c o n s t i t u t e  r e v e r s i b l e  e r r o r  

i n  G r i f f i n  v .  C a l i f o r n i a ,  The G r i f f i n  p r o s e c u t o r  a r g u e d :  
0 

-- 
Ess ie  Mae i s  d e a d ,  s h e  c a n ' t  t e l l -  you  h e r  

s i d e  of t h e  s t o r y .  The d e f e n d a n t  w o n ' t .  

380  U . 3 .  a t  6 1 1 ,  14  L .  E d .  2d a t  1229 .  

Compare t hese  comments t o  t h e  a r g u m e n t  of t h e  p r o s e c u t o r  

i n  t h e  i n s t a n t  case.  ( S e e  ' * F i r s t  Comment, 'I a b o v e )  T h c  common 

d e n o m i n a t o r  o f  a l l  t h r e e  comments i s  t h e i r  r e f e r e n c e s  to a l a c k  of 

w i t n e s s  t e s t i m o n y  when t h e  d e f e n d a n t  was t h e  o n l y  w i t n e s s  who c o u l d  

h a v e  p r o v i d e d  t h e  t e s t i m o n y .  J u d g e  H u r l e y ,  i n  t h e  d i s t r i c t  c o u r t  

o p i n i o n  i n  Marshal l ,  a n a l y z e d  t h a t  p r o s e c u t o r ' s  comment as f o l l o w s :  

S i n c e  o n l y  two p e o p l e  w i t n e s s e d  t h e  e v e n t s  
i n  q u e s t i o n ,  a n d  o n e  of t h o s e  chose n o t  t o  t e s -  
t i f y ,  we c a n n o t  a c c e p t  t h e  s t a t e ' s  a r g u m e n t  
t h a t  t h e  p r o s e c u t o r  s s  remarks amoun ted  t o  



n o t h i n g  more t h a n  a comment on " t h e  e v i d e n c e  
a s  i t  e x i s t e d  b e f o r e  t h e  j u r y . "  . . . "A 
c o n s t i t u t i o n a l  v i o l a t i o n  o c c u r s  . . . i f  e i t h e r  
t h e  d e f e n d a n t  a l o n e  h a s  t h e  i n f o r m a t i o n  t o  
c o n t r a d i c t  t h e  g o v e r n m e n t  e v i d e n c e  r e f e r r e d  t o  
o r  t h e  j u r y  ' n a t u r a l l y  a n d  n e c e s s a r i l y '  wou ld  
i n t e r p r e t  t h e  summat ion  a s  n comment on  t h e  
f a i l u r e  o f  t h e  a c c u s e d  t o  ' t e s t i f y . I 1  

Marshal l  v .  S t a t e ,  4 7 3  S o . 2 d  6 8 8 ,  6 9 8  ( 4 t h  D C A  1 9 8 4 )  ( c i t a t i o n s  

o m i t t e d ) ,  g u a s h e d  on  o t h e r  g r o u n d s ,  476  S o . 2 d  150 ( F l a .  1 9 8 5 ) .  

A l t h o u g h  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  was q u a s h e d  b e c a u s e  i t  

a p p l i e d  t h e  " p e r  s e  r e v e r s i b l e f 1  r u l e  r a t h e r  t h a n  t h e  I f h a r m l e s s  

e r r o r "  r u l e ,  t h i s  C o u r t  a g r e e d  x i t h  t h e  d i s t r i c t  c o u r t ' s  f i n d i n g  

t h a t  t h e  p r o s e c u t o r  ' 9  comments " i m p e r m i s s i b l y  h i g h l i g h t e d  t h e  

d e f e n d a n t v s  d e c i s i o n  n o t  t o  t e s t i f y . "  476  S o . 2 d  a t  153. 36 

J u d g e  H u r l e y * s  remarks a r e  e q u a l l y  a p p l i c a b l e  i n  t h e  case 

a t  h a n d .  D a i l e y ' s  p r o s e c u t o r  named t h e  t h r e e  w i t n e s s e s  a n d  t o l d  

t h e  j u r y  why t h e  v i c t i m  a n d  t h e  c o d e f e n d a n t  d i d  n o t  t e s t i f y . 3 7  S h e  

t h e n  r e m i n d e d  t h e  j u r o r s  t h a t  t h e  d e f e n d a n t  was t h e  o n l y  o t h e r  

w i t n e s s  a n d  l e f t  t h e m  t o  s p e c u l a t e  a b o u t  why he  d i d  n o t  t e s t i f y .  

B o t h  comments i n  t h e  i n s t a n t  case a r e  r e m i n i s c e n t  of t h e  

p r o s e c u t o r ' s  comment i n  Abreu v .  S t a t e ,  511 S o . 2 d  1111 ( F l a .  2d D C A  

1 9 8 7 ) .  R e f e r r i n g  t o  t e s t i m o n y  by t h e  c o n f i d e n t i a l  i n f o r m a n t ,  t h e  

36 A l t h o u g h  t h e  d i s t r i c t  c o u r t  j u d g e  compared  t h e  comment t o  
comments  made i n  s e v e r a l  f e d e r a l  cases ,  a n d  r e f e r r e d  t o  t h e  more 
r e s t r i c t i v e  f e d e r a l  t e s t  ( w h e t h e r  t h e  comment would  " n a t u r a l l y  a n d  
n e c e s s a r i l y v 1  h a v e  b e e n  i n t e r p r e t e d  by t h e  j u r y  a s  a comment on t h e  
d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y ) ,  t h e  c o u r t  n o t e d  e a r l i e r  t h a t  t h e  
I I f a i r l y  s u s c e p t i b l e f 1  t e s t  i s  a p p l i e d  i n  F l o r i d a .  4 7 3  S o . 2 d  a t  689 .  

T h i s  comment may also h a v e  m i s l e d  t h e  j u r y  as t o  why Jack 
P e a r c y  d i d  n o t  t e s t i f y .  The p r o s e c u t o r  s a i d  t h a t  h e  was " n o t  
a v a i 1 a b l e . I '  What t h e  j u r o r s  may n a v e  b e l i e v e d  c o n c e r n i n g  P e a r c y ' s  
f a i l u r e  t o  t e s t i f y  i s  beyond s p e c u l a t i o n .  

37 
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p r o s e c u t o r  s t a t e d  a s  f o l l o w s :  

And w h a t  d i d  you  hear to r e b u t  t h a t ?  Who t o o k  
t h e  s t a n d  a n d  s a i d  t h a t  what  h e  s a i d  w a s n ' t  
t r u e ?  

B u t  who t o o k  t h e  s t a n d  a n d  s a i d  i t  Nasn i t  t r u e ?  
Who r e b u t t e d  wha t  h e  s a i d ?  No, A l l  t h e y  p r o v e d  
was t h a t  he was a b a d  guy .  So w h a t ?  We knew 
t h a t .  

511 So.2d a t  1113. The c o u r t  n o t e d  Lhat  t h e  s t a t e  a t t o r n e y  c o u l d  

o n l y  ha.ve b e e n  r e f e r r i n g  t o  t h e  d e f e n d a n t  or t h e  c o d e f e n d a n t  

b e c a u s e  t h e y  were t h e  o n l y  o n e s  p r e s e n t  a t  t h e  s c e n e  o t h e r  t h a n  t h e  

c o n f i d e n t i a l  i n f o r m a n t .  T h u s ,  t h e  comment was f a i r l y  s u s c e p t i b l e  

o f  o n l y  o n e  i n t e r p r e t a t i o n  -- t h a t  the d e f e n d a n t  a n d  c o d e f e n d a n t  

d i d  n o t  r e b u t  t h e  c o n f i d e n t i a l  i n f o r m a n t ' s  t e s t i m o n y .  I d .  - 

Even i f  t h e  comment c o u l d  b e  i n t e r p r e t e d  i n  more t h a n  o n e  

way,  i t  was error i f  o n e  o f  t h o s e  i n t e r p r e t a t i o n s  was " f a i r l y  s u s -  

c e p t i b l e "  of b e i n g  c o n s t r u e d  by t h e  j u r y  as a r e f e r e n c e  to t h e  

d e f e n d a n t v s  f a i l u r e  to t e s t i f y .  A s  t h i s  C o u r t  n o t e d  i n  S t a t e  v .  

T h o r n t o n ,  491  S o . 2 d  1 1 4 3 ,  1 1 4 4  (Fla. 1 9 8 6 ) ,  

W h i l e  t h e  comment on t h i s  s i l e n c e  c a n  be i n t e r -  
p r e t e d  to be  p r o b a t i v e  as t o  t h e  v o l u n t a r i n e s s  
of T h o r n t o n ' s  s u b s e q u e n t  w a i v e r  o f  r i g h t s  * .  . 
i t  c a n  a l s o  be i n t e r p r e t e d  t o  b e  a comment on 
T h o r n t o n ' s  e x e r c i s e  o f  his r i g h t  to r e m a i n  
s i l e n t .  T h a t  i s  enough  t o  c o n s t i t u t e  e r r o r .  

B .  Second Comment 

"Only he knows t h e  l ength  of h i s  f i n g e r n a i l s . "  

A l t h o u g h  t h e  s e c o n d  remark may h a v e  b e e n  i n t e n d e d  t o  

r e b u t  I n  e a r l i e r  a r g u m e n t  by d e f e n s e  c o u n s e l ,  t h e  f i n a l  s e n t e n c e ,  

t h a t  " o n l y  h e  knows t h e  l e n g t h  o f  h i s  f i n g e r n a i l s , $ *  c l e a r l y  a n d  



u n n e c e s s a r i l y  a l l u d e d  t o  D a i l e y ' s  f a i l u r e  t o  t e s t i f y  a t  t r i a l .  I t  

may a l s o  h a v e  b e e n  u n t r u e .  D u r i n g  t h e  t r i a l ,  t h e  p r o s e c u t o r  n e v e r  

a s k e d  t h e  o t h e r  w i t n e s s e s  who knew o r  saw D a i l e y  a t  t h e  time of t h e  

homic ide  whe the r  t h e y  remembered t h e  l e n g t h  o f  D a i l e y  ' s  f i . n g e r -  

n a i l s .  The comment was a l s o  u n n e c e s s a r y  b e c a u s e  t h e  l e n g t h  of 

D a i l e y  ' s  f i n g e r n a i l s  h a d  v e r y  l i t t l e  p r o b a t i v e  v a l u e  -- many p e o p l e  

h a v e  f i n g e r n a i l s  Long enough  t o  s c r a t c h  someone .  

?? [O]n ly  h e  knows t h e  l e n g t h  of h i s  f i n g e r n a i l s , ? '  s u g g e s t s  

t h e  f u r t h e r  r e f l e c t i o n ,  ??and  h e v s  n o t  s a y i n g "  o r  ??and  h e  d i d n ' t  

t e s t i f y  a b o u t  i t . ' ?  See Griffin, 380 U.S. a t  6 1 1 ,  14 L .  Ed .  2d a t  

1229 (??Ess ie  Mae i s  d e a d ,  s h e  c a n ' t  t e l l  you  h e r  s i d e  o f  t h e  s t o r y .  

The d e f e n d a n t  w o n ' t . ' ? )  The  comment i s  a l s o  s imilar  t o  t h e  remark 

f o u n d  t o  i n f r i n g e  on t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s  i n  

U n i t e d  S t a t e s  v .  G r i g g s ,  735 F . 2 d  1318 ( 1 1 t h  C i r .  1 9 8 4 ) .  

The p r o s e c u t o r  i n  Gr iggs  commented t h a t  " t h e  d e f e n d a n t  

h a s  n o t  t e s t i f i e d  a b o u t  i t . ??  A p p l y i n g  t h e  more s t r i n g e n t  f e d e r a l  

t e s t  38 t h e  E l e v e n t h  C i r c u i t  f o u n d  t h i s  "an  u n m i s t a k a b l e  r e f e r e n c e  

t o  G r i g g s '  e x e r c i s e  o f  h i s  f i f t h  amendment p r i v i l e g e ? ?  a n d  r e v e r s e d  

f o r  a new t r i a l .  735  F . 2 d  a t  1324 .  See a l s o  Marsden  v .  Moore ,  8 4 7  

F . 2 d  1 5 3 6 ,  1547-48 ( 1 1 t h  C i r .  1 9 8 8 )  (comment t h a t  d e f e n d a n t  I f i s  n o t  

here  t o d a y  d e n y i n g  t h a t  h e  w a s n ' t  a t  t h e  s c e n e  b e c a u s e  his h a i r  

w a s n ' t  t h e r e  a t  t h e  s c e n e ' ?  was i m p r o p e r  r e f e r e n c e ) .  B e c a u s e  G r i g g s  

38 Under  t h e  more r e s t r i c t i v e  f e d e r a l  t e s t  a ? ' s t a t e m e n t  by 
a p r o s e c u t o r  i s  i m p r o p e r  i f  i t  was m a n i f e s t l y  i n t e n d e d  o r  was o f  
s u c h  a cha rac t e r  t h a t  t h e  j u r y  w o u l d  n a t u r a l l y  a n d  n e c e s s a r i l y  t a k e  
i t  t o  b e  a comment on  t h e  f a i l u r e  of t h e  a c c u s e d  t o  t e s t i f v . "  
Marsden  v .  Moore, 847  F . 2 d  1536, 1547  ( 1 1 t h  C i r .  1 9 8 8 )  ( c i t a t i o n  0 o m i t t e d ) .  
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a n d  Marsden  a r e  f e d e r a l  cases i n  w h i c h  a more s t r i n g e n t  s t a n d a r d  

was a p p l i e d ,  t h e  comments wou ld  c e r t a i n l y  c o n s t i t u t e  e r r o r  u n d e r  0 
F l o r i d a ' s  " f a i r l y  s u s c e p t i b l e ' '  t e s t .  An e r r  o r  "ne c es s a r i  l y  If 

c o n s t r u e d  as  a comment on t h e  d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y  w o u l d  

h a v e  t o  b e  f a i r l y  s u s c e p t i b l e  of  s u c h  i n t e r p r e t a t i o n .  

A s  n o t e d  e a r l i e r ,  t h e  comments made by t h e  p r o s e c u t o r  i n  

A b r e u ,  511 S o . 2 d  a t  1113, a r e  s i m i l a - r  t o  t h e  s e c o n d  comment as  wel l  

a s  t h e  f i r s t .  '!And w h a t  d i d  you  h e a r  t o  r e b u t  t h a t ? "  ( A b r e u )  i s  

c l o s e  t o  "You d i d n ' t  h e r e  [ s i c ]  a b o u t  t h e  l e n g t h  of' Mr. D a i l e y ' s  

f i n g e r n a i l s .  . . . Only  h e  knows t h e  l e n g t h  of h i s  f i n g e r n a i 1 s . I '  

Abreu  i s  r e m i n i s c e n t  o f  t h e  D a i l e y  case i n  a n o t h e r  way. 

I n  A b r e u ,  t h e  s t a t e  c o u l d  n o t  show t h a t  t h e  comment was h a r m l e s s  

39 beyond  a r e a s o n a b l e  d o u b t  b e c a u s e  t h e  c o n f i d e n t i a l  i n f o r m a n t :  

whose  t e s t i m o n y  was c r i t i c a l ,  was a c r i m i n a l  c o o p e r a t i n g  f o r  a 

p r i c e ,  a n d  some of  h i s  r e c o l l e c t i o n s  v a r i e d  m a t e r i a l l y  f r o m  t h o s e  

of t h e  d e t e c t i v e .  511 S o . 2 d  a t  1113-14 .  I n  t h e  p r e s e n t  case ,  t h e  

c r i t i c a l  t e s t i m o n y  was p r o v i d e d  by t h r e e  j a i l h o u s e  ? ' s n i t c h e s ,  If a l l  

c r i m i n a l s  c o o p e r a t i n g  f o r  a p r i c e  ( b e t t e r  s e n t e n c e s ) ,  a n d  t h e i r  

t e s t i m o n y  v a r i e d .  40 

A s  t h e  p r o s e c u t o r  n o t e d ,  t h e r e  were no  e y e w i t n e s s e s .  The 

39 I f  t h e  comment i s  f o u n d  t o  be f a i r l y  s u s c e p t i b l e  of b e i n g  
v i e w e d  by t h e  j u r y  a s  r e f e r r i n g  t o  t h e  d e f e n d a n t ' s  f a i l u r e  t o  
t e s t i f y ,  t h e  f f h a r m l e s s  e r r o r "  r u l e  must  b e  a p p l i e d  t o  d e t e r m i n e  
w h e t h e r  t h e  e r r o r  may h a v e  a f f e c t e d  t h e  v e r d i c t .  S t a t e  v .  M a r s h a l l ,  
476 S o . 2 d  150  (Fla. 1985) .  

40 F o r  e x a m p l e ,  L e i t n e r  a n d  D e J e s u s  s a i d  D a i l e y  a d m i t t e d  t h a t  
h e  k i l l e d  t h e  g i r l .  ( R .  1066-67 ,  1 0 9 5 )  S k a l n i k  t e s t i f i e d  t h a t  
D a i l e y  t o l d  h im P e a r c y  a l s o  s t a b b e d  t h e  g i r l  a n d  t h a t  P e a r c y  h e l d  
t h e  g i r l  u n d e r  a n d  drowned h e r .  ( R .  1114-17)  
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t e s t i m o n y  of G a y l e  B a i l e y  a n d  Dwaine Shaw w a s  i n c o n c l u s i v e  a n d  n o  

0 p h y s i c a l  e v i d e n c e  c o n n e c t e d  D a i l e y  w i t h  t h e  crime. Withoul ;  t h e  

t e s t i m o n y  o f  t h e  t h r e e  " s n i t c h "  w i t n e s s e s ,  no  c l e a r  e v i d e n c e  showed 

w h e t h e r  D a i l e y ,  P e a r c y ,  o r  some t h i r d  p a r t y  k i l l e d  t h e  v i c t i m .  

T h u s ,  t h e  p r o s e c u t o r ' s  comments may h a v e  c a u s e d  t h e  j u r o r s  t o  

c o n c l u d e  t h a t  D a i l e y  mus t  be  g u i l t y  b e c a u s e  h e  d i d  n o t  t a k e  t h e  

s t a n d  t o  r e f u t e  t h e  t e s t i m o n y  o f  t h e  t h r e e  i n m a t e  w i t n e s s e s .  

T h e  s t a t e ,  as  t h e  b e n e f i c i a r y  o f  t h e  e r r o r ,  mus t  p r o v e  

beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  p r o s e c u t o r ' s  i m p r o p e r  r e m a r k s  

d i d  n o t  c o n t r i b u t e  t o  t h e  g u i l t y  v e r d i c t .  D i G u i l i o ,  491 S o . 2 d  a t  

1 1 3 6 ;  M a r s h a l l ,  476  S o . 2 d  a t  153. B e c a u s e  comment ing  on a 

d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y  i s  a s e r i o u s  e r r o r ,  K i n c h e n ,  490  

S o . 2 d  a t  2 2 ,  t h e  harmless e r r o r  r u l e  p l a c e s  a h e a v y  b u r d e n  on t h e  

s t a t e .  D i G u i l i o ,  491 S o . 2 d  a t  1135 .  

A l t h o u g h  b o t h  comments i n  t h i s  case were p r e j u d i c i a l ,  t h e  

c o m b i n a t i o n  compounded t h e  e r r o r  by twice  r e m i n d i n g  t h e  j u r y  t h a t  

t h e  d e f e n d a n t  d i d  n o t  t ake  t h e  s t a n d .  S e e  F reeman  v .  S t a t e ,  538 

S o . 2 d  936 ,  937  ( F l a .  2d D C A  1 9 8 9 )  ( e r r o r s  c u m u l a t i v e l y  t a i n t e d  

d e f e n d a n t ' s  c o n s t i t u t i o n a l  e n t i t l e m e n t  t o  a f a i r  t r i a l ) .  B e c a u s e  

t h e  j u r y  may h a v e  i n t e r p r e t e d  t h e  p r o s e c u t o r ' s  remarks as i m p l y i n g  

t h a t  D a i l e y  wou ld  h a v e  r e b u t t e d  t h e  s t a t e ' s  a c c u s a t i o n s  i f  h e  were 

i n n o c e n t ,  t h e  r e m a r k s  t a i n t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  2 f a i r  

t r i a l  a n d  c o n s t i t u t e d  r e v e r s i b l e  e r r o r .  
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ISSUE iX 

THE T R I A L  C O U R T  EHRED I N  QUALIFYING 
D E T E C T I V E  H A L L I D A Y  AS AN EXPERT IN 
H O M I C I D E  lNVESTIGATlON A N D  SEXUAL 
BATTERY BECAUSE HIS OPINION WAS BASED 

GENCE A N D  S P E C U L A T I O N .  
O N  N O T H I N G  MORE T H A N  COMMON SNTELLI- 

D u r i n g  t h e  p e n a l t y  p h a s e  o f  t h e  t r i a l ,  t h e  t r i a l  c o u r t  

q u a l i f i e d  D e t e c t i v e  H a l l i d a y  as a n  e x p e r t  i n  h o m i c i d e  i n v e s t i g a t i o n  

a n d  s e x u a l  b a t t e r y  ( R .  1353, 1 3 5 6 )  a n d  p e r m i t t e d  h i m  t o  t e s t i f y  

t h a t ,  i n  h i s  o p i n i o n ,  S h e l l e y  B o g g i o  was t h e  v i c t i m  o f  a s e x u a l  

b a t t e r y  o r  a n  a t t e m p t e d  s e x u a l  b a t t e r y .  ( R .  1357-61)  D e f e n s e  

c o u n s e l  o b j e c t e d  t o  his b e i n g  t e n d e r e d  as a n  e x p e r t  b e c a u s e  h i s  

o p i n i o n  t e s t i m o n y  was based  on  n o t h i n g  more t h a n  common i n t e l -  

l i g e n c e  a n d  s p e c u l a t i o n .  ( R .  1351-52)  The t r i a l  j u d g e  a g r e e d  t o  

a p r o f f e r e d  v o i r  d i r e  of' t h e  w i t n e s s .  ( R .  1 3 4 5 - 4 6 )  

D e t e c t i v e  H a l l i d a y  t e s t i f i e d  i n  p r o f f e r  t h a t  h e  h a d  

i n v e s t i g a t e d  a h u n d r e d  o r  more r a p e s .  ( R .  1 3 5 0 )  H a l l i d a y  s a i d  t h a t  

h e  h a d  b e e n  q u a l i f i e d  on o n e  o t h e r  o c c a s i o n  as a n  e x p e r t  on  homi-  

c i d e s  i n v o l v i n g  s e x u a l  b a t t e r y .  He a d m i t t e d ,  h o w e v e r ,  t h a t  i t  was 

i n  t h e  t r i a l  o f  t h e  c o d e f e n d a n t ,  Jack P e a r e y .  (R. 1346-47)  J u d g e  

P e n i c k  a l s o  p r e s i d e d  o v e r  t h a t  t r i a l .  ( R .  2 3 2 )  

H a l l i d a y  s 2 i d  t h a t  h e  h a d  l e a r n e d  d u r i n g  h i s  t r a i n i n g  

t h a t  Mhen a body i s  f o u n d  n a k e d .  a s e x u a l  b a t t e r y  has a l m o s t  a l w a y s  

o c c u r r e d .  ( R .  1251  1 He o p i n e d  t h a t ,  f rom t h e  way t h e  e v i d e n c e  was 

s i t u a t e d  at t h e  crime s c e n e ,  h e  would  " s a y  w l . t h o u t  a d o u b t "  t h a t  

t h e  i n t e n t  was s e x u a l  b s t t e r y .  ( R .  1 3 4 7 )  He drew t h i s  c o n c l u s i o n  

f rom t h e  p l a c e m e n t  of t h e  v i c t i m j s  c l o t h i n g  a n d  t h e  f a c t  t h a t  he r  
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c l o t h e s  h a d  b e e n  removed.  H a l l i d a y  n o t e d  t h a t  t h e  crime i n v o l v e d  

a y o u n g  female,  a g e  1 4 ,  a n d  "two 30 y e a r  o l d  peop1e . l '  ( R .  1348) 

H a l l i d a y  a d m i t t e d  t h a t  h e  h a d  n o  s p e c i f i c  t r a i n i n g  

r e l a t i v e  t o  t h e  p o s i t i o n  o f  p a n t i e s  i n  r e l a t i o n  t o  j e a n s  a n d  

b o d i e s .  He s a i d :  

I d o n ' t  t h i n k  iqhat y o u ' r e  d r i v i n g  a t  i s  r e a l l y  
e x p e r t i s e .  I t h i n k  t h a t ' s  j u s t  common s e n s e ,  
t h a t  when a p a i r  of u n d e r p a n t s  i s  140 f e e t  f r o m  
a body a n d  a p a i r  o f  j e a n s  a n d  a s h i r t  a n d  
t h e r e  i s  a t r a i l  o f  b l o o d  l e a d i n g  from where 
t h a t  p a i r  o f  u n d e r p a n t s  a n d  w h e r e  t h e  body i s  
l o c a t e d ,  t h e  g i r l  w o u l d  h a v e  h a d  t o  h a v e  
d i s r o b e d  i n  t h a t  l o c a t i o n  w h e r e  t h e  b l o o d  
s t a r t e d  a n d  h e r  body o v e r  he re ,  140  f e e t  away.  

( R .  1 3 4 9 )  H a l l i d a y  a g r e e d  t h a t  h i s  t e s t i m o n y  wou ld  j u s t  be a " f a i r  

a s s u m p t i o n f 1  b a s e d  upon t h e  p h y s i c a l  e v i d e n c e  t h a t  h e  o b s e r v e d ,  a n d  

t h s t  h e  h a d  n o  e x p e r t i s e  p e r t a i n i n g  t o  a n y  t e c h n i c a l  o b s e r v a t i o n s  

o r  l a b  t e s t  r e s u l t s ,  s u c h  as body h a i r  o r  semen.  ( R .  1349-50)  

An e x p e r t  o p i n i o n  "is  w o r t h  no  more t h a n  t h e  r e a s o n s  on 

w h i c h  i t  i s  b a s e d . "  L e F e v r e  v .  Bear, 113 S o . 2 d  3 9 0 ,  3 9 3  ( F l a .  2d 

D C A  1 9 5 9 ) ;  K e l l y  v .  K i n s e y ,  3 6 2  S o . 2 d  4 0 2 ,  404  ( F l a .  1st D C A  

1 9 7 8 ) .  Under  F l o r i d a  law, t h e  t r i a l  c o u r t ' s  d i s c r e t i o n  i n  d e t e r -  

m i n i n g  t h e  a d m i s s i b i l i t y  o f  e x p e r t  t e s t i m o n y  i s  n o t  u n f e t t e r e d .  

H a l l i d a y  t e s t i f i e d  b e f o r e  t h e  j u r y  t h a t  h e  b e l i e v e d  t h e  
m o t i v e  f o r  t h e  m u r d e r  was s e x u a l  b a t t e r y  b e c a u s e  t h e  v i c t i m l s  n u d e  
body was f o u n d  t w e n t y  f e e t  o f f  3n embankment i n  t h e  i n t r a c o a s t a l  
w a t e r w a y ;  h e r  j e a n s  a n d  s h i r t ,  w h i c h  was t o r n  f rom t h e  s t a b b i n g ,  
were l o c a t e d  t h e r e  a l s o ;  a n d  h e r  b l a c k  u n d e r w e a r  das f o u n d  a b o u t  
140  f e e t  away.  T h e r e  was a t r a i l  o f  b l o o d  from t h a t  l o c a t i o n  t o  
t h e  embankment where  t h e  body was f o u n d .  ( R .  1 3 5 7 )  Over  d e f e n s e  
o b j e c t i o n ,  H a l l i d a y  o p i n e d  t h a t ,  when c l o t h i n g  i s  f o u n d  i n  a 
d i f f e r e n t  l o c a t i o n  t h a n  t h e  b o d y ,  c o n s e n s u a l  s e x  i s  r u l e d  o u t  
b e c a u s e ,  when sex i s  c o n s e n s u a l ,  l lyou d o n ' t  l e a v e  y o u r  c l o t h i n g  
l a y i n g  i n  a f i e l d  o r  i n  a bedroom o r  a n y w h e r e .  You t a k e  i t  w i t h  
y o u . r r  ( R .  1 3 6 0 )  
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J o h n s o n  v .  S t a t e ,  314 S o . 2 d  2 4 8 ,  251-52 ( F l a .  1st D C A  1 9 7 5 ) ;  GIW 

S o u t h e r n  V a l v e  Co. v .  S m i t h ,  471 S o . 2 d  81 ,  8 2  ( F l a .  2d DC.A 1 9 8 5 ) .  

P u r p o r t e d  e x p e r t  t e s t i m o n y  c o n s i s t i n g  of  g u e s s e s ,  c o n j e c t u r e s ,  o r  

s p e c u l a t i o n  i s  " c l e a r l y  i n a d m i s s i b l e .  D u r r a n c e  v .  S a n d e r s  329  

S o . 2 d  2 6 ,  30 (1st D C A ) ,  r e v .  d e n i e d ,  339  S o . 2 d  1171  ( F l a .  1 9 7 6 ) .  

To be  a d m i s s i b l e ,  e x p e r t  t e s t i m o n y  m u s t  b e  ( 1 )  s o  

d i s t i n c t i v e l y  r e l a t e d  t o  some s c i e n c e ,  p r o f e s s i o n ,  b u s i n e s s  o r  

o c c u p a t i o n  as t o  be  beyond t h e  k e n  o f  t h e  a v e r a g e  l a y m a n ,  a n d  ( 2 )  

t h e  w i t n e s s  mus t  h a v e  s u c h  s k i l l ,  k n o w l e d g e  o r  e x p e r i e n c e  i n  t h a t  

f i e l d  t h a t  h i s  o p i n i o n  w i l l  a i d  t h e  j u r y  i n  i t s  s e a r c h  f o r  t r u t h .  

Mills v .  Redwing Carr iers ,  I n c . ,  127  S o . 2 d  456  ( F l a .  2d D C A  1 9 6 1 ) ;  

S e a  F r e s h  F r o z e n  P r o d u c t s ,  l n c .  v .  A b d i n ,  411 S o . 2 d  2 1 8 ,  219  ( F l a .  

5 t h  D C A  1 9 6 2 ) ;  s e e  a l s o  Hooper  v .  S t a t e ,  476 S o . 2 d  1253  ( F l a .  1 9 8 5 )  

a n d  J o h n s o n  v .  S t a t e ,  438  S o . 2 d  7 7 4  ( F l a .  1 9 8 3 1 ,  c e r t .  d e n i e d ,  465  

U.S. 1 0 5 1 ,  104  S .  C t .  1 3 2 9 ,  75  L. Ed.  2d 7 2 4  ( 1 9 8 4 )  ( t r i a l  c o u r t  

c o r r e c t l y  e x c l u d e d  t e s t i m o n y  o f  e x p e r t s  i n  e y e w i t n e s s  i d e n t i f i c a -  

t i o n  b e c a u s e  f a c t s  d i d  n o t  r e q u i r e  a n y  s p e c i a l  k n o w l e d g e  o r  

e x p e r i e n c e  f o r  j u r y  Lo form its c o n c l u s i o n s ) .  

I n  t h e  o f t e n  q u o t e d  case of Mills v .  Redwing C a r r i e r ,  t h e  

c o u r t  o b s e r v e d  t h a t :  

When f a c t s  a r e  w i t h i n  t h e  o r d i n a r y  
e x p e r i e n c e  o f  t h e  j u r y ,  t h e  c o n c l u s i o n  from 
t h o s e  f a c t s  w i l l  be l e f t  t o  them, a n d  e v e n  
e x p e r t s  w i l l  n o t  be p e r m i t t e d  t o  g i v e  c o n -  
c l u s i o n s  i n  s u c h  cases .  ( c i t a t i o n  o m i t t e d )  
E x p e r t  t e s t i m o n y  i s  a d m i s s i b l e  o n l y  when the 
f a c t s  t o  be d e t e r m i n e d  a r e  o b s c u r e ,  a n d  c a n  be  
made c l e a r  o n l y  by a n d  t h r o u g h  t h e  o p i n i o n s  of  
p e r s o n s  s k i l l e d  i n  r e l a t i o n  t o  t h e  s u b j e c t  
matter of t h e  i n q u i r y .  
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127  S o . 2 d  a t  4 5 6 ;  see  also O r t e g u s  v .  S t a t e ,  500 S o . 2 d  1 3 6 7 ,  1371 

( F l a .  1st DCA 1 9 8 7 )  ( t e s t i m o n y  of f irearms e x p e r t  c o n c e r n i n g  c l o s e  

p r o x i m i t y  of d e f e n d a n t  t o  v i c t i m  a t  t ime of s h o o t i n g  was p r o p e r l y  

a 
e x c l u d e d  b e c a u s e  i t  was n o t  beyond u n d e r s t a n d i n g  of' a v e r a g e  l ayman  

a n d  wou ld  n o t  h a v e  a i d e d  j u r y ) ;  F l o r i d a  Power  C o r p .  v .  Ba r ron ,  481 

S o . 2 d  1 3 0 9 ,  1310-11  ( F l a .  2d DCA 1 9 8 6 )  ( w h e r e  r o o f e r  f e l l  f rom roof  

a f t e r  b e i n g  s h o c k e d  by power l i n e ,  t r i a l  c o u r t  e r r e d  i n  p e r m i t t i n g  

e x p e r t  t e s t i m o n y  t h a t  p o w e r s  o f  c o n c e n t r a t i o n  decrease when you a r e  

f a t i g u e d  t o w a r d  t h e  end  of t h e  d a y  and  you  a r e  more l i k e l y  Lo p u t  

y o u r s e l f  i n  a n  u n s a f e  s i t u a t i o n ;  t h i s  t e s t i m o n y  i s  w i t h i n  common 

u n d e r s t a n d i n g  o f  j u r y ) .  

i n  S e a  F r e s h  F r o z e n  P r o d u c t s  - 9  41 1 S 0 . 2 d  a t  2 1 9 ,  t h e  

p l a i n t i f f ' s  e x p e r t  t e s t i f i e d  a b o u t  t h e  s l i p p e r i n e s s  of a l g a e  on  a 

b o a t  ramp.  The a p p e l l a t e  c o u r t  h e l d  t h a t  t h e  t r i a l  j u d g e  e r r e d  i n  

a l l o w i n g  s u c h  t e s t i m o n y  b e c a u s e  t h e  s u b j e c t  was e a s i l y  compre-  

h e n d i b l e  by a n  a v e r a g e  j u r o r .  A d d i t i o n a l l y ,  t h e  w i t n e s s ,  a m a r i n e  

c h e m i s t ,  a d m i t t e d  t h a t  h e  h a d  n e v e r  done a n y  s t u d i e s  c o n c e r n i n g  

m a r i n e  a l g a e  g r o w t h  o r  i t s  c o n t r o l .  Even  i f  t h e  s u b j e c t  c o u l d  h a v e  

b e e n  c o n s i d e r e d  o u t s i d e  'ihe realm o f  a l a y m a n ' s  e x p e r i e n c e  t h e  

w i t n e s s  w o u l d  n o t  h a v e  b e e n  q u a l i f i e d  t o  t e s t i f y .  

A n o t h e r  e x a m p l e  i s  p r o v i d e d  by F i s h e r  v .  S t a t e ,  361 S o . 2 d  

2 0 3 ,  2 0 3  (Fla. 1 s t  D C A  1 9 7 8 ) ,  i n  w h i c h  t h e  medical  e x a m i n e r  

a d m i t t e d  he h a d  no  knolfJ ledge o f  a s c i e n t i f i c  n a t u r e  t o  j u s t i f y  his 

o p i n i o n  t h a t  t h e  v i c t i m ' s  k n i f e  wounds were i n f l i c t e d  by a woman. 

He a d m i t t e d  t h a t  i t  was j u s t  his g e n e r a l  b e l i e f ,  b a s e d  on  "vague  

n o t i o n s  of s t e r e o t y p e d  c h a r a c t e r i s t i c s  of t h e  men a n d  women i n  o u r  
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c u l t u r e , "  t h a t  men a r e  Ifmore handy1?  w i t h  a k n i f e .  The a p p e l l a t e  

c o u r t  f o u n d  t h a t  h i s  t e s t i m o n y  s h o u l d  h a v e  b e e n  e x c l u d e d .  

Our case i s  v e r y  s imi la r .  D e t e c t i v e  H a l l i d a y  a d m i t t e d  

i n  p r o f f e r  t h a t  h i s  t e s t i m o n y  was b a s e d  o n l y  on common s e n s e  a n d  

a s s u m p t i o n .  He h a d  n o  s p e c i a l  t r a i n i n g  i n  f o r m i n g  d e d u c t i o n s  f r o m  

t h e  l o c a t i o n  of c l o t h i n g  i n  r e l a t i o n  t o  a n u d e  body.  T h a t  h e  

l e a r n e d  i n  t r a i n i n g  t h a t  a n u d e  body g e n e r a l l y  i n d i c a t e s  t h a t  a 

r a p e  o c c u r r e d  does n o t  make h i m  a n  e x p e r t  -- t h a t  d e d u c t i o n  i s  

a p p a r e n t  t o  a n y o n e  w i t h  b o r d e r l i n e  i n t e l l i g e n c e .  

a 

I t  c a n  h a r d l y  be  s a i d  t h a t  n u d i t y ,  s e x ,  r a p e ,  a n d  m u r d e r  

a r e  n o t  w i t h i n  t h e  common u n d e r s t a n d i n g  of men a n d  women in o u r  

s o c i e t y ,  o r  t h a t  t h e  f a c t s  i n  t h i s  case were s o  o b s c u r e  as t o  

r e q u i r e  a n  e x p e r t  t o  d raw i n f e r e n c e s .  H a l l i d a y  I s  ! !exper t  sf  t e s -  

t i m o n y  was n e i t h e r  s o  d i s t i n c t i v e l y  r e l a t e d  t o  some s c i e n c e ,  

p r o f e s s i o n ,  b u s i n e s s ,  o r  o c c u p a t i o n  a s  t o  b e  beyond  t h e  u n d e r -  

s t a n d i n g  o f  t h e  a v e r a g e  l a y m a n ,  n o r  "of  s u c h  a n a t u r e  as  t o  a i d  t h e  

j u r y  i n  i t s  sea rch  f o r  t r u t h . I 1  T h u s ,  i t  s h o u l d  n o t  h a v e  b e e n  

a d m i t t e d .  Mills v .  Redwing Carr ier ,  127 Yo.2d 453. 

The t r i a l  c o u r t  c l e a r l y  e r r e d  i n  q u a l i f y i n g  H a l l i d a y  a s  

a n  e x p e r t  i n  homic ide  a n d  s e x u a l  b a t t e r y  i n v e s t i g a t i o n s .  H a l l i d a y  

a d m i t t e d  t h a t  h i s  o p i n i o n  was b u t  3 " f a i r  a s s u m p t i o n . ? '  A f a i r  

a s s u m p t i o n  i s  b u t  a n o t h e r  word  f o r  " c o n j e c t u r e ,  o r  l l s p e c u l a t i o n .  

F o r t u n a t e l y ,  one  c a n n o t  be c o n v i c t e d  of a crime b a s e d  on a s s u m p t i o n  

o r  s p e c u l a t i o n .  T h i s  i s  why t h e  s t a t e  d i d  n o t  c h a r g e  D a i l e y  w i t h  

s e x u a l  b a t t e r y  o r  a t t e m p t e d  s e x u a l  b a t t e r y  a n d  t h e  t r i a l  c o u r t  

r e f u s e d  t o  i n s t r u c t  t h e  j u r y  on  f e l o n y  m u r d e r .  Even t h o u g h  a n u d e  
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body s u g g e s t s  

t h a t  a s u c h  a 

The 

t h e  p o s s i b i l i t y  of s e x u a l  b a t t e r y ,  i t  d o e s  n o t  p r o v e  

crime o c c u r r e d .  

e r r o r  was e x t r e m e l y  h a r m f u l .  O t h e r  t h a n  H a l l i d a y  's 

42 

t e s t i m o n y ,  t h e r e  was n o  e v i d e n c e  d u r i n g  e i t h e r  p h a s e  of t h e  t r i a l  

t h a t  t h e r e  was a s e x u a l  b a t t e r y  o r  a t t e m p t e d  s e x u a l  b a t t e r y .  The  

t r i a l  c o u r t  q u a l i f i e d  H a l l i d a y  a s  a w i t n e s s  f o r  t h e  s o l e  p u r p o s e  

of a d m i t t i n g  l l e v i d e n c e l l  o f  a s e x u a l  b a t t e r y  s o  t h a t  h e  c o u l d  

i n s t r u c t  t h e  j u r y  on t h e  a g g r a v a t i n g  f a c t o r  t h a t  t h e  crime was 

c o m m i t t e d  d u r i n g  a s e x u a l  b a t t e r y . 4 3  ( R .  1 3 2 7 )  

ylCommon s e n s e "  t e l l s  u s  t h a t  a t  l z a s t  some of  t h e  j u r o r s  

f o u n d  ' c h i s  a g g r a v a t i n g  f a c t o r  t o  e x i s t  s o l e l y  b e c a u s e  of H a l l i d a y  ? s  

t e s t i m o n y .  The t e s t i m o n y  of a n  e x p e r t  w i t n e s s  i s  o f t e n  a c c o r d e d  

s p e c i a l  i m p o r t a n c e  a n d  v a l i d i t y  by Lhe j u r y .  Mills, 1 2 7  S o . 2 d  a t  

456;  F l o r i d a  Power C o r p . ,  481 S o . 2 d  s t  1310-11 ( b e c a u s e  i m p o r t a n c e  

a n d  v a l i d i t y  o f  e x p e r t  w i t n e s s  t e s t i m o n y  a r e  i n c r e a s e d  i n  mind o f  

j u r y ,  a l l o w i n g  e x p e r t  t o  t e s t i f y  t o  matters o f  common u n d e r s t a n d i n g  

c r e a t e s  p o s s i b i l i t y  t h a t  j u r y  w i l l  f o r e g o  i n d e p e n d e n t  a n a l y s i s  o f  

f a c t s ) .  T h a t  t h e  j u d g e  q u a l i f i e d  H a l l i d a y  as a n  e x p e r t  a n d  a l l o w e d  

h i m  t o  s p e c u l a t e  a b o u t  what m i g h t  h a v e  h a p p e n e d  may h a v e  s u g g e s t e d  

t o  t h e  j u r o r s  t h a t  " s p e c u l a t i o n 1 !  w o u l d  s u f f i c e  f o r  l r e v i d e n c e t s  upon 

which  t h e y  c o u l d  b a s e  a p e n a l t y  p h a s e  v e r d i c t .  

Had t h e  j u r y  n o t  h e a r d  % h i s  t e s t i m o n y ,  t h e  o n l y  p e r t i n e n t  

e v i d e n c e  w o u l d  h a v e  b e e n  Dr. Wood's  t e s t i m o n y  t h a t  s h z  f o u n d  n o  

F o r  e x a m p l e ,  S h e l l e y  m i g h t  h a v e  u n d r e s s e d  t o  go  s k i n n y -  42  
d i p p i n g  o r  f o r  c o n s e n s u a l  s e x .  

'3 S e e  I s s u e  x 
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e v i d e n c e  of a sexual b a t t e r y .  A p p l y i n g  t h e  f 9 p r 0 0 f  beyond  a r e a s o n -  

a b l e  doubcs r  s t a n d a r d ,  t h e  j u r o r s  w o u l d  p r o b a b l y  have  c o n c l u d e d ,  

w i t h o u t  H a l l i d a y  ' s  t e s t i m o n y ,  t h a t  ' c h i s  a g g r a v a t i n g  f a c t o r  was n o t  

e s t a b l i s h e d  T h i s  m i g h t  h a v e  r e s u l t e d  i n  a l i f e  r e c o m m e n d a t i o n  

r a t h e r  t h a n  a d e a t h  r e c o m m e n d a t i o n .  

The t r i a l  c o u r t  a l s o  f o u n d  t h i s  a g g r a v a t i n g  f a c t o r  i n  h i s  

w r i t t e n  o r d e r  i m p o s i n g  t h e  death p e n a l t y .  (R. 2 3 4 )  He a p p s r e n t l y  

c o n s i d e r e d  H a l l i d a y  ' s  " e x p e r t "  t e s t i m o n y  t o  s u p p o r t  h i s  f i n d i n g .  

T h u s ,  t h e  a d m i s s i o n  o f  € l a l l i d a y 9 s  t e s t i m o n y  w m  n o t  h a r m l e s s  a S t a t e  

v.  D i G u i l i o ,  4 9 1  So.2d 1129 ( F l a .  1 9 8 6 ) .  A new p e n a l t y  p h a s e  t r i a l  

i s  r e q u i r e d .  



ISSUE X 

THE T R I A L  J U D G E  E R R E D  BY FINDING 
THREE A G G R A V A T I N G  FACTORS THAT WERE 
N O T  SUPPORTED BY THE EVIDENCE A N D  BY 
CONSIDERiNG A NONSTATUTORY A G G R A -  
V A T I N G  FACTOR I N  HIS DISCUSSION OF 
POSSIBLE M I T I G A T I N G  FACTORS. 

S e c t i o n  9 2 1 . 1 4 1 ( 5 )  of t h e  F l o r i d a  S t a t u t e s  e n u m s r a t e s  

c e r t a i n  s t a t u t o r y  a g g r a v a t i n g  f a c t o r s  w h i c h  t h e  j u d g e  a n d  j u r y  may 

c o n s i d e r  i n  d e t e r m i n i n g  w h e t h e r  t o  i m p o s e  t h e  d e a t h  p e n a l t y .  On ly  

t h o s e  c i r c u m s t a n c e s  may b e  c o n s i d e r e d  by t h e  s e n t e n c e r .  4 921 .141  

( 5 ) ,  F l a .  S t a t .  ( 1 9 8 7 ) ;  M i l l e r  v .  S t a t e ,  373 S o . 2 d  8 8 2  ( F l a *  1 9 7 9 ) ;  

P u r d y  v .  S t a t e ,  343 So.2d 4 ( F l a .  1 9 7 7 ) .  M i s a p p l i c a t i o n  o f  t h e  

s e n t e n c i n g  s t a t u t e  p r o d u c e s  t h e  a r b i t r a r i n e s s  a n d  c a p r i c i o u s n e s s  

condemned i n  Furman v .  G e o r g i a ,  408  U.S. 2 3 8 ,  92 S .  C t .  2 7 2 6 ,  33 

L .  Ed.  2d 346 ( 1 9 7 2 1 ,  w h i c h  F l o r i d a ' s  s e n t e n c i n g  scheme  was 

d e s i g n e d  t o  r emedy .  P r o f f i t t  v .  F l o r i d a ,  428  U.S. 2 4 2 ,  96  S .  C t .  

2 9 6 0 ,  49 L .  E d .  2d 9 1 3  ( 1 9 7 6 ) .  T h u s ,  a n  i n c o r r e c t l y  imposed  

s e n t e n c e  v i o l a t e s  t h e  e i g h t h  a n d  f o u r t e e n t h  amendments  to t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  

I n  t h e  i n s t a n t  case ,  t h e  c o u r t  i n s t r u c t e d  t h e  j u r y  on 

f i v e  a g g r a v a t i n g  f a c t o r s :  ( 1 )  t h e  crime was c o m m i t t e d  w h i l e  t h e  

d e f e n d a n t  was e n g a g e d  i n  a s e x u a l  b a t t e r y  o r  a t t e m p t e d  s e x u a l  

b a t t e r y ;  (2) t h e  crime was e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l ;  

( 3 )  t h e  crime was c o m m i t t e d  f o r  t h e  p u r p o s e  of  a v o i d i n g  o r  p r e -  

v e n t i n g  a l a w f u l  a r r e s t  o r  e f f e c t i n g  a n  e s c a p e  from c u s t o d y ;  (4) 

t h e  crime was c o m m i t t e d  i n  a c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d  

manner  w i t h o u t  p r e t e n s e  o f  m o r a l  o r  l e g a l  j u s t i f i c a t i o n ;  a n d  ( 5 )  
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t h e  d e f e n d a n t  was p r e v i o u s l y  c o n v i c t e d  o f  a f e l o n y  i n v o l v i n g  t h e  

u s e  o r  t h r e a t  of  v i o l e n c e .  ( R .  1 1 1 ,  1426-27)  D e f e n s e  c o u n s e l  

objecteed t o  all f i v e  a g g r a v a t i n g  f a c t o r i s  b e c a u s e  t h e y  were n o t  

e s t a b l i s h e d  by t h e  e v i d e n c e .  (R. 1327-32)  

I n  h i s  w r : i t t e n  o r d e r  s u p p o r t i n g  t h e  d e a t h  s e n t e n c e ,  t h e  

t r i a l  c o u r t  f o u n d  all f i v e  a g g r a v a t i n g  f a c t o r s  u p o n  w h i c h  t h e  j u r y  

was i n s t r u c t e d .  ( R .  233-3'7) Three of  t h e s e  f ' ac tors  -- ( ' I  ) ,  ( 3 )  

a n d  ( 4 )  a b o v e ,  w e r e  n o t  s u p p o r b e d  by t h e  e v i d e n c e .  'Thus,  t h e  j u r y  

s h o u l d !  n o t  h a v e  b e e n  i n s t r u c t e d  t o  c o n s i d e r  t.hem 2nd t he  j u d g e  

e r r ed  by r e l y i n g  upon them t o  s e n t e n c c  t h e  A p p e l l a n t  t o  d e a t h .  

A d d i t i o n a l l y ,  i n  h i s  w r i t t e n  d i s c u s s i o n  of p o s s i b l e  

m i t i g a ' c i - n g  f a c t o r s  t h e  j u d g e  e r r o n e o u s l y  i n j e c t e d  a n o n s t a t u t o r y  

a g g r a v a t i n g  f a c t o r ,  t h a t  " [ f l o r  n e a r l y  t h e  p z s t  20  y e a r s ,  t h e  

D e f e n d a n t  has b e e n  a d r i f t e r  g o i n g  from c i t y  t c  c i t y  a n 6  j o b  t o  

j o b . Y V  A l t h o u g h  he b u r i e d  i t  among t h o  m i t i g a t i o n ,  t h e  j u d g e  

c o n s i d e r e d  t h i s  n o n s t a t u t o r y  a g g r i 2 v a t i n g  f a c t o r  i n  s e n t e n c i n g .  

S p e c i f i c  m i s a p p l i c a t i o n s  o f  t h e  s t a t u t e  a r e  as follows: 

A .  

The crime f o r  which the  defendant i s  
t o  be sentenced was committed whi le  
the  defendant was engaged i n  sexual 
battery  or attempted sexual  battery .  

There was n o  e v i d e n c e  t o  s u p p o r t  t h e  t r i a l  j u d g c f s  

f i n d i n g  t h a t  the  h o m i c i d e  i,JaS c o m m i t t e d  d u r i n g  a s e x u a l  b a t t e r y  o r  

a t t e m p t e d  S C X U i ~ l  b a t t a r y  . The medical e x a m i n e r  f o u n d  rio s p e r m  

a l t h o u g h  s h e  s a i d  t h a t  i t  c o u l d  h a v e  been  washed  away.  (R. 3'70-71) 

S h e  f o u n d  n o  e v i d e n c e  of t r a u m a  t o  t h e  vagina l . .  a r e a .  ( R .  884)  



T h e r e  was a b s o l u t e l y  no  e v i d e n c e  t o  s u p p o r t  t h i s  a g g r a v a t o r .  

e The j u d g e ' s  f i n d i n g  o f  t h i s  s g g r a v a t o r  i s  p e r p l e x i n g  

b e c a u s e  h e  a g r e e d  w i t h  d e f e n s e  c o u n s e l ' s  p o s i t i o n  e a r l i e r .  D u r i n g  

c h a r g e  c o n f e r e n c e  f o r i  t h e  g u i l t  p h a s e  of t h e  t r i a l ,  t h e  s t a t e  re -  

q u e s t e d  t h a t  t h e  c o u r t  i n s t r u c t  on f e l o n y  m u r d e r .  D e f e n s e  c o u n s e l  

a r g u e d  t h a t  there was n o  e v i d e n c e  of s e x u a l .  b a t t e r y ;  t h a t  t h e  j u r y  

s h o u l d  n o t  be  p e r m i t t e d  t o  s p e c u l a t e  a b o u t  i t ;  a n d  t h a t ,  i f  t h e  

o n l y  charge were s e x u a l  b a ' c t z r y ,  t h e  c o u r t  w o u l d  b e  fo rced  t o  g r a n t  

a j u d g m e n t  o f  a c q u i t t a l .  The j u d g e   greed a n d  d i d  n o t  g i v e  a 

f e l o n y  m u r d e r  i n s t r u c t i o n .  ( R .  1206-09)  

The case of -- A t l t i n s  v. State, 452 S o . 2 d  529 (Fla. l9811), 

i s  v e r y  much l i k e  t h e  i n s t a n t  case.  I n  t h a t  c a se ,  t h e  t r i a l -  c o u r t  

f o u n d  t h a t  t h e  m u r d e r  was c o m m i t t e d  %hilt the d e f e n d a n t  was en-=- 

g a g e d  i n  t h e  c o m m i s s i o n  o f  [ o r  f l i g h t  a f t e r  c o m m i t t i n g 1  a S e x u a l  

B a t t e r y . ? '  1152 S o . 2 d  st 532. T h e  o n l y  e v i d e n c e  o f  s e x u a l  b a t t e r y  

was t h e  d e f e n d a n t ' s  c o n f e s s i o n  t h a t  he  h a d  committed o r a l  a n d  a n a l  

s e x u a l  b a t t e r y  on t h e  c h i l d  v i c t i m .  The re  was no p h y s i c a l  o r  o t h e r  

e v i d e n c e  t h a t  a s e x u a l  b a t t e r y  o c c u r r e d .  A t  the closc o f  t h e  

s t a t e ' s  case ,  t h e  t r i a l  j u d g e  g r a n t e d  t h e  d e f e n s e  m o t i o n  f o r  

judgmen t  of a c q u i t t a l  on  t h e  c h a r g e  of s e x u a l  b a t t e r y  b e c a u s e  he  

f o u n d  no  i n d e p e n d e n t  p r o o f  of i;he c o r p u s  d e l i c t i .  - I d .  

N e v e r t h e l e s s ,  t h e  t r i a l  c o u r t  f o u n d  t h e  c o n f e s s i o n  

s u f f i c i e n t  t o  r e l y  on 'GO c s t a b  i s h  t ha t  s e x u a l  b a t t e r y  o c c u r r e d  f o r  

p u r p o s e s  of f i n d i n g  that t h e  m u r d e r  was c o m m i t t e d  whi le  t h c  d e -  

f e n d a n t  was e n g a g e d  i n  a s e x u a l  b a t t e r y .  The j u d g e  n o t e d  t h a t  t h e  

a n a l  s e x u a l  b a t t e r y  mus t  h a v e  b e e n  a m e n t a l  f a n t a s y  b e c a u s e  t h e r e  
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would  h a v e  b e e n  p h y s i c a l  e v i d e n c e  on  t h e  b o y ' s  body i f  an a n a l  

s e x u a l  b s t t e r y  h a d  o c c u r r e d .  Even  t h o u g h  t h e r e  was also n o  

i n d e p e n d e n t  c v i e e n c e  t h a t  on o r a l  s e x u a l  b a t t e r y  o c c u r r e d ,  t h e  

j u d g e  f o u n d  t h e  c o m m i s s i o n  o f  a n  o r a l  s e x u a l  b a t t e r y  as a n  

a g g r a v a t i n g  c i r c u m s t a n c e  b a s e d  upon t h e  d e f e n d s n t  9 s  c o n f e s s i o n .  452 

S o . 2 d  at 5 3 2 - 3 3 .  T h i s  Court f o u n d  a n  i n a d e q u a t e  b a s i s  t o  d i s -  

t i n g u i s h  b e t w e e n  t h e  two crimes. 452 , ~ 0 . 2 d  ',' st 533. 

The  A t k i n s  c o u r t  n o t e d  t h a t  f9)aggrava . t . ing  c i r c u m s t a n c e s  

mus t  be p r o v e n  beyond 21, reasonabl-t? d o u b t  b e f o r e  t h e y  may p r o p e r l y  

b e  c o n s i d e r e d  by a j u d g e  o r  j u r y . ? '  4.52 S o . 2 d  a t  532  ( c i t a t i o n s  

o m i t t e d ) .  The s e n t e n c i n g  j u d g e  f o u n d  that e v e n  t h o u g h  a sexua.2. 

-I 

b a t t e r y  c o n v i c t i o n  Leias n o t  p r o p e r  d u e  t o  l a c k  o f  p r o o f  of c o r p u s  

d e l i c t i ,  i t  was n e v e r t h e l e s s  a p p r o p r i a t e  Lo c o n s i d e r  for t h e  

p u r p o s e  of  f i n d i n g  a s t n t u k o r y  a g g r a v a t i n g  c i r c u m s t a n c e .  452 So.  2d 

a t  532. S i m i l a r l y ,  i n  t h e  case  a t  h a n d ,  a l t h o u g h  t h e  t r i a l  j u d g e  

f o u n d  the  e v i d e n c e  of s e x u a l  b a t t e r y  i n s u f f i c i e n t  t o  i n s t r u c t  on 

0 

f e l o n y  m u r d e r  b e c a u s e  h e  would  h a v e  h a d  to g r a n t  ii j u d g m e n t  of  

a c q u i t t a l  i f  sexu,nl. b a t t e r y  h a d  b e e n  c h a r g e d ,  h e  f o u n d  it a p p r o -  

p r i a t e  t o  c o n s i d e r  f o r  t h e  p u r p o s e  of f i n d i n g  t h e  s t a t u t o r y  

d g g r a v a t o r .  A s  i n  A t k i n s ,  t h i s  was e r r o r -  

'The o n l y  r e l e v a n t  e v e n t  i n t e r v e n i n g  b e t w e e n  g u i l t  p h a s e  

c h a r g e  c o n f e r e n c e ,  when t h e  t r i a l  j u d g e  a g r e e d  "cab t h e r e  was 

i n s u f f i c i e n t  e v i d e n c e  t o  p r o v e  t h a t  s e x u a l  b a t t e r y  o c c u r r e d ,  2nd 

p e n a l t y  p h a s e  c h a r g e  c o n f e r e n c e ,  when he d e c i d e d  t o  i n s t r u c t  on thc! 

s e x u a l  b a t t e r y  z g g r a v a t i n g  f a c t o r ,  was D e t e c t i v e  H a l l i d a y  ' s  p e m l t y  

p h a s e  t e s t i m o n y .  H a l l i d a y  t e s t i f i e d  t h a t  when I-? body i s  f o u n d  n u d e ,  



w i t h  c l o t h i n g  s c a t t e r e d  a r o u n d  t h e  area, a. s e x u a l  b a t t e r y  p r o b a b l y  

o c c u r r e d .  ( R .  1353-60) The  r e c o r d  i n d i c a t e s  that t h e  t r i a l  c o u r t  

s p e c i f i c a l l y  p e r m i t t e d  t h e  ' s e x p e r t  Lq i tnes s f f  t e s t i m o n y  t o  s u p p o r t  

t h i s  a g g r a v a t i n g  f a c t o r .  D u r i n g  p e n a l t y  p h a s e  charge  c o n f e r e n c e ,  

a s  soon as t h e  p r o s e c u t o r  % o l d  ' ihe  j u d g e  t h a t  h e  ktas p r e p a r e d  t o  

p r e s e n t  D e t e c t i v e  H a l l i d a y  t o  t e s t i f y  t h a t  a r a p e  p r o b a b l y  t o o k  

p l a c e ,  t h e  c o u r t  s g r e e d  t o  i n s t r u c t  on t h i s  f a c t o r .  ( R .  132'7) The 

j u d g e  knew what  H a l l i d a y  wou ld  s a y  b e c a u s e  h e  h a d  a l r e a d y  q u a l i f i e d  

h i m  a s  a n  e x p e r t  a n d  p e r m i t t e d  h i m  "c;o t e s t i f y  on t h e  same s u b j e c t  

i n  t h e  c o d e f e n d a n t ' s  t r i a l .  (R. 1346-47)  T h u s ,  h e  knew t h a t  by 

allowing H a l l i d a y  ? s  t e s t i m o n y ,  he  coul-d a d m i t  " e v i d e n c e "  t o  s u p p o r t  

h i s  f i n d i n g  of' t h i s  a g g r a v a t i n g  f s c t o r .  

H a l l i d a y  ps s p e c u l a t i o n  was c e r t a i n l y  n o t  s u f f i c i e n t  t o  

s u s t a i n  a c o n v i c t i o n  f o r  s e x u a l  b a t t e r y .  I f  i t  h a d  b e e n ,  t h e  s t a t e  

w o u l d  h a v e  o f f e r e d  i t  d u r i n g  g u i l t  p h a s e .  A d d i t i o n a l l y ,  as d i s -  

c u s s e d  i n  I s s u e  IX a b o v e ,  H a l l i d a y  * s  t e s t i m o n y  s h o u l d  n o t  h a v e  b e e n  

a d m i t t e d .  It i s  e r r o r  t o  q u a l i f y  a n  e x p e r t  w i t n e s s  on 3 s u b j e c t  

t h a t  i s  n o t  beyond  t h e  common u n d e r s t a n d i n g  o f  t h e  a v e r a g e  l ayman .  

Mills v .  Redwing Carr iers ,  I n c h ?  127 Ao.2d 453, 456  (Fla. 2d D C A  

'1961). A t r i a l  j u d g e  c a n n o t  .admit  c l e a r l y  i n a d m i s s i b l e  t e s t i m o n y  

f o r  t h e  s o l e  p u r p o s e  o f  s u p p o r t i n g  a n  a g g r a v a t i n g  f a c t o r  he w a n t s  

t o  r e l y  on i n  s e n t e n c i n g .  A d d i t i o n a l l y ,  H a l l i d a y  ?s t e s t i m o n y  a d d e d  

n o t h i n g  t h a t  t h e  j u r y  w o u l d  n o t  h a v e  a l r e a d y  s p e c u l a t e d .  

I n  Scul.1 v .  S t a t e ,  533 So.2d 1137,  1 1 4 2  ( F l a .  I 9 8 8 ) ,  t h i s  

C o u r t  n o t e d  t h a t ,  a l t h o u g h  s e v e r a l  t h e o r i e s  were a d v a n c e d  as t o  why 

t h e  m u r d e r s  t o o k  p l - a c e ,  t h e r e  was n o  e v i d e n c e  t o  s u p p o r t  a n y  of 
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them. N e v e r t h e l e s s ,  t h e  t r i a l  c o u r t  seemed t o  h a v e  a c c e p t e d  a l l  

o f  t hem,  f i n d i n g  t h a t  the m u r d e r s  were committed f o r  p e c u n i a r y  

g a i n ,  t o  e l i m i n a t e  w i t n e s s e s ,  t o  e f f e c t u a t e  e s c a p e ,  a n d  a s  u n d e r -  

world c o n t r a c t  k i l l i n g s .  B e c a u s e  t h e r e  was n o  r e c o r d  s u p p o r t  f o r  

a n y  of  t h e  t n e o r i e s ,  t hese  f o u r  2 g g r s v a t i n g  f a c t o r s  were s t r i c k e n .  

The t r i a l  j u d g e  d i d  t h e  same t h i n g  i n  t h i s  case.  He 

f o u n d  t h a t  t h e  m u r d e r  was c o m m i t t e d  d u r i n g  a s e x u a l  b a t t e r y ,  t o  

a v o i d  a r r e s t  a n d  w i t h  t h e  h e i g h t e n e d  p r e m e d i t a t i o n  of  a. c o n t r a c t  

o r  u n d e r w o r l d  k i l l i n g .  'This c a s e  i s  e v e n  w o r s e  t h a n  -- S c u l l  b e c a u s e  

n o n e  of t h e s e  t h e o r i e s  were e v e n  a d v a n c e d  d u r i n g  g u i l t  p h a s e .  With 

t h e  e x c e p t i o n  o f  H a l l i d a y  ' s  e r r o n e o u s l y  a d m i t t e d  " e x p e r t  t e s t i - ,  

mony,"  t h e r e  was n o  e v i d e n c e  o f  a n y  of t h e s e  f a c t o r s  i n  p e n a l t y  

p h a s e  e i t h e r .  A s  i n  S c u l l ,  t h e  m o t i v e  f o r  t h e  m u r d e r  i s  gnknown. 

S p e c u l a t i o n  as  t o  what m i g h t  h a v e  o c c u r r e d  i s  n o t  enough  t o  s u p p o r t  

t h e  f i n d i n g  o f  a n  a g g r a v a t i n g  f a c t o r .  S e e  e . g . ,  Bates v .  S t a t e ,  

465 S o . 2 d  490,  433 ( F l a .  1 9 8 5 ) .  

B. 

The crime for which t h e  defendant is  
t o  be sentenced  was committed for the 
purpose of a v o i d i n g  or prevent ing  a 
lawful arres t .  

When the  v i c t i m  of a h o m i c i d e  i s  n o t  a p o l i c e  o f f i c e r ,  

p roof  o f  i n t e n t  t o  a v o i d  a r r e s t  by m u r d e r i n g  a p o s s i b l e  w i t n e s s  

mus t  be v e r y  s t r o n g  t o  s u p p o r t  t h i s  a g g r a v a t i n g  f a c t o r .  G a r r o n  v .  

S t a t e ,  5 2 8  So.2d  360  ( F l a .  1 9 8 8 ) ;  R i l e y  v .  S t a t e ,  - 366 S o . 2 d  22 

( F l a .  1 9 7 5 ) ,  c e r t .  d e n i e d ,  459 U.S. 1229, 103 S .  C t .  35'71, 77 L .  

E d .  2d 1412 ( 1 9 8 3 ) .  The  e v i d e n c e  mus t  show t h a t  t h e  " d o m i n a n t  
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m o t i v e t P  f o r  t h e  m u r d e r  was t h e  e l i m i n a t i o n  of a w i t n e s s .  W h i t e  v. 

S t a t e ,  403  S o . 2 d  531,  338 (Fla. 1 9 8 1 ) ,  c e r t .  d e n i e d ,  4 6 3  U.S. 0 
1229, 103 S. C t .  3571,  77 L ,  Ed .  2d 1 4 1 2  (1983) .  

I n  h i s  w r i t t e n  f i n d i n g s ,  t h e  tri::l- j u d g e  r e l i e d  on  t h i s  

a g g r a v a t i n g  f a c t o r  to i m p o s e  t h e  d e a t h  p e n a l t y  b e c a u s e  t h e  v i c t i m  

knew a n d  t r u s t e d  James D a i l e y ;  numerous  w i t n e s s e s  h a d  s e e n  D a i l e y  

w i t h  t h e  v i c t i m  e a r l i e r  i n  t h e  e v e n i n g ;  a n d  Dwaine Shaw a n d  G a y l e  

B a i l e y  saw D a i l e y  r e t u r n  home c l o s e  50  t h e  t ime o f  t h e  v i c t i m ' s  

d e a t h .  ( R .  2 3 4 )  He compared t h i s  casc w i t h  C o o p e r  v., S t a t e ,  492 

So.2d 1059 ( F l a .  1 9 6 6 )  dnd  Meeks v .  S t a t e ,  339 S o . 2 d  186 (Fla. 

1 9 7 6 ) ,  f i n d i n g  i t  f a c t u a l l y  s i m i l a r  t o  C o o p e r .  T h i s  c a s e  i s  

c l e a r l y  d i s t i n g u i s h a b l e  from b o t h  Neeks a n d  Cooper. b e c a u s e  i n  

t h o s e  ca ses ,  t h e r e  c~as d i r e c t  e v i d e n c e  t h a t  t h e  d e f e n d a n t s  k i l l e d  

t h e i r  v i c t i m s  e x e c u t i o n - s t y l e  a n d  s o l e l y  t o  e l i m i n a t e  t h e m  a s  

w i t n e s s e s  t o  r o b b e r i e s .  I n  t h e  i n s t a n t  c a s e ,  t h e r e  i s  n o  p r o o f  

- 

0 
t h a t  a n o t h e r  crime o c c u r r e d  n o r  e v i d e n c e  t h a t  t h e  v i c t i m  was k i l l e d  

t o  e l i m i n a t e  h e r  as a w i k n e s s .  S h e  uas  n o t  k i 3 . l e d  e x e c u t i o n - s t y l e .  

I n  C o o p e r .  o n e  o f  t h e  t h r e e  -$ictims r e c o g n i z e d  Walton, 

a c o d e f e n d a n t  who t o l d  Cooper  a n d  R o y a l  chat t h e y  cfould t h e r e f  o1.e 

h a v e  t o  k i l l  t h e  t h r e e  men. When W a l t o n ' s  gun m i s f i r e d ,  h e  o r d e r e d  

C o o p e r  a n d  R o y a l  t o  s h o o t  t h e  v i c t i m s .  W a l t o n  l a t e r  t o l d  C o o p e r  

t h a t  o n e  of t h e  v i c t , i m s  was n o t  d e a d .  C o o p e r  r e t u r n e d  a n d  s h o t  

t h a t  v i c t i m  a s e c o n d  t ime.  492  S o . 2 d  a t  1060. 

The j u d g e  s t a t e d  t h a t  h e  f o u n d  t h i s  s imi l a r  to ' the 

i n s t a n t  c a s e  b e c a u s e  D a i l e y  knew t h a t  S h e l l e y  B o g g i o  c o u l d  i d e n t i f y  

h i m  a n d  a c c u s e  h i m  of  s e x u a l  b a t t e r y  o r  2 t t e m p t e d  s e x u a l  b a t t e r y .  



T r a c k i n g  t h e  p r o s e c u t o r ' s  a r g u m e n t  ( R .  1328- .30)  he o b s e r v e d  t h a t  

the d e f e n d a n t  d i d  e v e r y t h i n g  p o s s i b l e  t o  p e r m a n e n t l y  s i l e n c e  h e r ,  

i n c l u d i n g  s t a b b i n g ,  b e a t i n g ,  c h o k i n g  a n d  d r o w n i n g  h e r ,  l e a v i n g  h e r  

n u d e  body i n  t h e  w a t e r w a y  t o  s i n k  o r  f l o a t  away " s o  as t o  c o n c e a l  

t h e  l o c a t i o n  of  . t he  s t r u g g l e , "  a n d  t h r o w i n g  some of  h e r  c l o t h e s  i n  

the water t o  ' s p r e v e n t  o r  d e l a y  d i s c o v e r y  of t h e  crime." D a i l e y  

" took  f l i g h t  f r o m  P i n e l l a s  C o u n t y ,  f i r s t  t r a v e l i n g  t o  M i a m i  a n d  

s u b s e q u e n t l y  e s c a p i n g  to C a l i f o r n i a  u n t i l  h i s  a r r e s t .  IY ( R .  2 3 5 )  

'These c o n c l u s i o n s  as t o  t h e  A p p e l . i a n t ' s  m o t i v e s  a re  s h e e r  

s p e c u l a t i o n .  D r .  Wood t e s t i f i e d  t h a t  t h e r e  was n o  e v i d e n c e  of a 

s e x u a l  b a t t e r y .  ( R .  670 ,  884)  F o r  what crime was t h e  A p p e l l a n t  

t r y i n g  t o  e s c a p e  a r r e s t ?  The j u d g e ' s  s t a t e m e n t  t h a t  t h e  A p p e l l a n t  

d i d  ' 9 e - v e r y t h i n g  p o s s i b l e  t o  p e r m a n e n t l y  s i l e n c e  h e r ,  p v  s u g g e s t s  

o n l y  t h a t  h e  w a n t e d  h e r  d e a d  j - -  n o t  t h a t  he  w a n t e d  t o  e l - i m i n a t e  h e r  

a s  a w i t n e s s  t o  a crime. Tha.t  D a i l e y  s n d  P e a r c y  washed  t h e i r  

c l o t h e s  a n d  t h e  c a r  a n d  l e f t  t h e  a rea  t h e  f o l l o w i n g  day  s u g g e s t s  

o n l y  t h a t  t h e y  were a t t e m p t i n g  t o  a v o i d  a r r e s t  f o r  m u r d e r .  T h e s e  

a c t s ,  c a l c u l a t e d  t o  p r w e n t  d e t e c t i o n ,  a p p l y  t o  t h e  m u r d e r  -- riot 

some o t h e r  p o s s i b l e  cr ime,  They a r e  n o t  p r o b a t i v e  cf t h e  unknown 

m o t i v e  f o r  t h e  m u r d e r .  44 

'That S h e l l e y  knew D a i l e y  yind P e a r c y  wou ld  n o t  be  a good 

r e a s o n  f o r  t h e m  to kill h e r .  A s  t h e  j u d g e  n o t e d ,  many p e o p l e  knew 

s h e  was i n  t h e i r  company. K i l l i n g  h1c3r- wou ld  n o t  p r e v e n t  t h e i r  

d e . t e c t i o n  for s e x u a l  b a t t e r y  ( i f  t h e r e  was o n e )  b u t  wou ld  i n s t e a d  

" T h a t  G a y l e  B a i l e y  a n d  Dwaine Shaw saw P e a r c y  a n d  D a i l e y  
r e t u r n  home c l o s e  t o  t h e  t ime  of t h e  h o m i c i d e  i s  i r r e l e v a n t .  
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e x p o s e  them t o  a r r e s t  a n d  p r o s e c u t i o n  f o r  m u r d e r  -- a much more 

s e r i o u s  o f f e n s e .  M o r e o v e r ,  t h i s  C o u r t  h a s  h e l d  t h a t  t h e  s t a t e  does 

n o t  e s t a b l i s h  a w i t n e s s  e l i m i n a t i o n  k i l l i n g  m e r e l y  by p r o v i n g  t h a t  

t h e  v i c t i m  knew h e r  a s s a i l a n t .  P e n t a c o s t  v .  S t a t e ,  14 F.L.W. 3 1 9 ,  

3 2 0  ( F l a .  J u n e  2 9 ,  1 9 8 9 ) ;  C a r u t h e r s  v .  S t a t e ,  465  S o . 2 d  4 9 6 ,  499  

( F l a .  1 9 8 5 ) ;  Rembert  v .  S t a t e ,  445  S o . 2 d  337 ( F l a .  1 9 8 4 ) .  

0 

Meeks v .  S t a t e ,  339 S o . 2 d  186  ( F l a .  1 9 7 8 ) ,  i s  e v e n  more 

d i s t i n g u i s h a b l e  t h a n  C o o p e r .  I n  Meeks ,  t h e  d e f e n d a n t  s h o t  two w i t -  

n e s s e s  t o  a c o n v e n i e n c e  s t o r e  r o b b e r y  a f t e r  f o r c i n g  them t o  l i e  

down on t h e  f l o o r .  A p s y c h i a t r i s t P s  r e p o r t  r e v e a l e d  t h a t  Meeks's 

a c c o m p l i c e  t o l d  him b e f o r e  t h e  r o b b e r y  t h a t  t h e  c l e r k  knew h i m  a n d  

t h e y  wou ld  h a v e  t o  k i l l  h e r .  Meeks a g r e e d  t h a t  i t  was a good i d e a  

s o  t h a t  no  o n e  w o u l d  r e c o g n i z e  a n d  b l ame  them f o r  t h e  r o b b e r y .  339  

S o . 2 d  a t  1 9 1 .  T h i s  i s  c l e a r  e v i d e n c e  of w i t n e s s  e l i m i n a t i o n .  Cf. 
H e r r i n g  v .  S t a t e ,  446 S o . 2 d  1049  ( F l a . ) ,  c e r t .  d e n i e d ,  469  U.S. 

9 8 9 ,  105  S .  C t .  3 9 6 ,  8 3  L .  E d .  2d 330  ( 1 9 8 4 )  ( d e f e n d a n t  s a i d  h e  

s h o t  v i c t i m  a g a i n  t o  p r e v e n t  h i s  t e s t i f y i n g  a g a i n s t  h i m ) :  C l a r k  v .  

S t a t e ,  4 4 3  S o . 2 d  9'73 ( F l a .  1 9 8 3 )  ( d e f e n d a n t  t o l d  ce l lmate  t h a t  

v i c t i m  c o u l d  i d e n t i f y  h i m ) ;  Vaught  v .  S t a t e ,  410  S o . 2 d  147  ( F l a .  

1 9 8 2 )  ( v i c t i m  a n n o u n c e d  he  r e c o g n i z e d  a s s a i l a n t  who t h e n  s h o t  h i m  

f i v e  t imes  t o  make s u r e  h e  was d e a d ) .  I n  a l l  o f  t h e s e  cases ,  t h e r e  

was d i r e c t  e v i d e n c e  t h a t  t h e  d e f e n d a n t ' s  p r i m a r y  m o t i v e  f o r  t h e  

k i l l i n g  was w i t n e s s  e l i m i n a t i o n .  

I n  c o n t r a s t  t o  C o o p e r ,  Meeks ,  dnd  t h e  o t h e r  cases  c i t e d  

a b o v e ,  t h e r e  was n o  e v i d e n c e  i n  t h e  p r e s e n t  case o f  a m o t i v e  f o r  

t h e  m u r d e r .  The  t r i a l  c o u r t ' s  c o n c l u s i o n  t h a t  S h e l l e y  was k i l l e d  
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t o  e l i m i n a t e  a w i t n e s s  t o  a n  unknown crime i s  mere c o n j e c t u r e .  A 

more l i k e l y  e x p l a n a t i o n  f o r  t h e  k i l l i n g  was t h a t  t h e  a t t a c k e r s  were * 
i n t o x i c a t e d ,  a n g r y ,  a n d  f r u s t r a t e d  b e c a u s e  S h e l l e y  r e s i s t e d  t h e i r  

s e x u a l  a d v a n c e s  o r  a n g e r e d  t h e m  i n  some o t h e r  manner  a n d ,  i n  a n  

o u t r a g e d  f r e n z y ,  k i l l e d  h e r .  "It i s  a t r a g i c  r e a l i t y  t h a t  t h e  

m u r d e r  of a r a p e  v i c t i m  i s  a l l  t o o  f r e q u e n t l y  t h e  c u l m i n a t i o n  o f  

t h e  same h o s t i l e - a g g r e s s i v e  i m p u l s e s  which  t r i g g e r e d  t h e  i n i t i a l  

a t t a c k  a n d  n o t  a r e a s o n e d  a c t  m o t i v a t e d  p r i m a r i l y  by t h e  d e s i r e  t o  

a v o i d  d e t e c t i o n . "  D o y l e  v .  S t a t e ,  460  S o . 2 d  3 5 3 ,  3 5 8  ( F l a .  1 9 8 5 ) .  

The t r i a l  c o u r t  c a n n o t  a s s u m e  D a i l e y ' s  m o t i v e .  The 

b u r d e n  i s  on t h e  s t a t e  t o  p r o v e  i t .  Menendez v .  S t a t e ,  368 S o . 2 d  

1 2 7 8 ,  1282 ( F l a .  1 9 7 9 ) .  T h i s  f a c t o r  r e q u i r e s  I fc lear  p r o o f  beyond 

a r e a s o n a b l e  d o u b t  t h a t  t h e  k i l l i n g f s  d o m i n a n t  o r  o n l y  m o t i v e  was 

t h e  e l i m i n a t i o n  o f  a w i t n e s s . f 1  R i l e y ,  366 S o . 2 d  a t  1 9 ;  R o g e r s  v .  

S t a t e ,  511 S o . 2 d  5 2 6 ,  533 ( F l a .  1 9 8 7 ) ;  Menendez ,  368 S o . 2 d  a t  1282.  @ 
A c c o r d i n g  t o  a n  i n f o r m a n t  who t e s t i f i e d  a g a i n s t  h i m ,  D a i l e y  s a i d  

t h a t  h e  k i l l e d  t h e  g i r l  b e c a u s e  he ' ! los t  it.!' T h i s  i s  t h e  o n l y  

e v i d e n c e  t h a t  e v e n  s u g g e s t s  a m o t i v e .  I t  d o e s  n o t  s u g g e s . t  a 

w i t n e s s  e l i m i n a t i o n  k i l l i n g .  

C. 

The crime for which t h e  defendant i s  
t o  be sentenced  was committed i n  a 
c o l d ,  c a l c u l a t e d  and premeditated 
manner wi thout  any p r e t e n s e  of moral 
or legal j u s t i f i c a t i o n .  

The j u d g e  b a s e d  h i s  f i n d i n g  t h a t  t h e  o f f e n s e  was commit-  

t e d  i n  a c o l d ,  c a l c u l a t e d ,  a n d  p r e m e d i t a t e d  manner  w i t h o u t  p r e t e n s e  

of moral o r  l e g a l  j u s t i f i c a t i o n  p r i m a r i l y  on t h e  number a n d  k i n d  



o f  wounds i n f l i c t e d  on t h e  v i c t i m .  He n o t e d  t h a t  S h e l l e y  B o g g i o  

was s t a b b e d  48 t imes; t h e  d e f e n s i v e  wounds were t h e  most s e v e r e  Dr. 

Wood h a d  e v e r  s e e n ;  there  were * s p r i c k i n g  bJounds" which e v i d e n c e d  

t o r t u r e ;  a n d  t h a t  t h e  v i c t i m  CJSS b e a t e n  i n  t h e  face  c h o k e d ,  a n d  

.) 

drobqned. I n  h i s  o r d e r ,  t h e  j u d g e  c i t e d  S k a l n i k s s  t e s t i m o n y ,  n o t i n g  

t h a t  ! I [ t  Jhe D e f e n d a n t  by riis own s t a t e m e n t  e s t a b l i s h e d  h i s  m e n t a l  

a n d  p h y s i c a l  d e t e r m i n a t i o n  t o  i n f l i c t  wounds n e c e s s a r y  t o  k i l l .  *No 

matter  how many t imes  1 s t a b b e d  h e r ,  s h e  waul-d n o t  d i e .  ( R ,  233)  

T h i s  C o u r t  has  u n i f o r m l y  h e l d  t h a t  a f i n d i n g  o f  t h e  

' ? c o l d g  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  f a c t o r  r e q u i r e s  

t h a t  t h e  s t a t e  p r o v e ,  beyond I r e a s o n a b l c  d o u b t ,  a ' ! h e i g h t e n e d "  

p r e m e d i t a t i o n  s u b s t a n t i a l l y  g r e a t e r  t h a n  t h a t  n e c e s s a r y  t o  s u s t a i n  

a c o n v i c t i o n  f o r  p r e m e d i t a t e d  m u r d e r .  Compare - P r e s t o n  v.  S t a t e ,  444 

S o . 2 d  939 ( F l a .  19841  ( C C P  u n s u p p o r t e d  a l t h o u g h  v i c t i m .  who h a d  

w i t n e s s e d  c o n v e n i e n c e  s t o r e  r o b b e r y ,  was marched  500 f e e t  a t  k n i f e  a 
p o i n t ,  n e a r l y  d e c a p i t a t e d  by f a t a l  slash across t h r o a t  a n d  s t a b b e d  

numerous  t i m e s )  w i t h  B o l e n d e r  v .  S t a t e ,  422  S o . 2 d  6 3 3  (Fla. 19821,  

c e r t .  d e n i e d ,  461  U.S. 939, 1 0 3  S .  C t .  2 1 1 1 ,  77 L .  E d .  2d 315  

('1983) ( f a c t o r  u p h e l d  where d e f e n d a n t  h e l d  v i c t i m s  at gun p o i n t  for 

h o u r s ,  made them s t r i p ,  a n d  bea t  a n d  t o r t u r e d  t h e m ) .  The l r c o l d ,  

c a l c u l a t e d  a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  PacLor i s  r e s e r v e d  p r i -  

m a r i l y  f o r  e x e c u t i o n  or c o n t r a c t  m u r d e r s  or w i t n e s s  e l i m i n a t i o n  

k i l l i n g s .  H a n s b r o u g h  v .  S t a t e ,  509 S o . 2 d  1 0 8 1 ,  1086 ( F l a .  1 9 8 7 ) .  

The t r i a l  j u d g e  s t a t e d  i n  h i s  o r d e r  t h a t ,  a l t h o u g h  i n  

N i b e r t  v .  S t a t e ,  506 So.2d 1 ( F l a .  1987'), t h e  c o u r t  h e l d  t h a t  a 

" s t a b b i n g  f r e n z y "  d o e s  no t  establish t h e  CCP a g g r a v a t i n g  f a c t o r ,  
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D a i l e y  w e n t  beyond any  " s t a b b i n g  f r e n z y ,  by b e a t i n g ,  c h o k i n g ,  a n d  

u l t i m a t e l y  d r o w n i n g  t h e  v i c t i m .  ( R .  236-3'7) I n  N i b e r t ,  t h i s  C o u r t  

reaf f i rmed tha t  t h e  " c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d "  a g g r a v a t i n g  

f a c t o r  r e q u i r e s  c o l d b l o o d e d  f n t c n t  t o  k i l l .  t h a t  i s  more e o n t e m p l a -  

0 

t i v e ,  more m e t h o d d i a l ,  more c o n t r o l l e d  t h a n  t h a t  n e c e s s a r y  t o  

s u s t a i n  a f i r s t - d e g r e e  murde r  c o n v i c t i o n .  508 S o . 2 d  at 4. Q u o t i n g  

f r o m  P r e s t o n ,  444 S o . P d  a t  946-47, t h e  N i b e r t  c o u r t  n o t e d  t h a t  the 

" c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d ? f  a g g r a v a t i n g  f a c t o r  h;%s b e e n  

f o u n d  when t h e  f a c t s  show a " p a r t i c u l a r l y  l e n g t h y ,  m e t h o d i c a l ,  o r  

i n v o l v e d  s e r i e s  of  a t r o c i o u s  e v e n t s  o r  a s u b s t a n t i a l  p e r i o d  o f  

r e f l e c t i o n  a n d  t h o u g h t  by t h e  p e r p e t r a t o r . i 1  - I d .  

"A rage i s  i n c o n s i s t e n t  w i t h  t h e  p r e m e d i t a t e d  i n t e n t  t o  

k i l l  s o m e o n e a f l  M i t c h e l l  v .  State -3 52'7 d o . 2 d  179,  182 ( F l a .  1 9 8 8 )  

( v i c t i m  s t a b b e d  110 t i m e s ) ;  s ee  a l s o  H a n s b r o u g h  v .  S t a t e ,  509  S o . 2 d  

1081 ( F l a .  1987)  ( v i c t i m  s t a b b e d  o v e r  30  t imcs ) .  I n  b o t h  Mi tche l l  

a n d  H a n s b r o u g h ,  t h i s  C o u r t  f o u n d  t ha t  t h e  h e i g h t e n e d  p r e m e d i t a t i o n  

n e e d e d  t o  s u p p o r t  the  " c o l d .  c a l c u l a t e d  a n d  p r e m e d i t a t e d * i  

a g g r a v a t i n g  f a c t o i -  was n o t  shown by t h e  $ '" . f renzied s t a b b i n g ! !  of  t h e  

v i c t i m .  M i t c h e l l ,  527 S o . 2 d  a t  1 8 2 ;  H a n s b r o u g h ,  509 S o . 2 d  a t  1086.  

A c c o r d i n g l y ,  i f  U a i l e y  ? ' l o s t  i t "  a n d  k i l l e d  S h e l l e y  E o g g i o  i n  a 

f r e n z y ,  t h e  " c o l d ,  c s l c u l a t e d  a n d  p r e m e d i t a t e d r 1  a g g r a v a t i n g  f a c t o r  

i s  n o t  s u p p o r t e d  by t h e  e v i d e n c e .  

A l t h o u g h  t h e  j u d g e  c i t e d  S k a l n i l i  v s  t e s t i m o n y  t h a t  D a i l e y  

t o l d  h i m ,  " [ n l o  ma t t e r  how many times 1 s t a b b c a  h e r ,  s h e  w o u l d  n o t  

d i e , "  ( I?*  233)  he f a i l c d  t o  i w n t i o n  tlre t e s t i m o n y  of' a n o t h e r  wit-. 

riess who t e s t i f i e d  that ;  D a i l e y  s3id he  k i l l e d  t h e  g i r l  b e c a u s e  h e  
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" l o s t  i t  I st T h i s  s e c o n d  s t a t e m e n t  n e g a t e s  c a l c u l a t i o n .  Even  t h e  

f i r s t  s t a t e m e n t ,  i f  t r u e ,  s u p p o r t s  o n l y  t h e  p r e m e d i t a t i o n  n e c e s s a r y  

f o r  a f i r s t - d e g r e e  m u r d e r  c o n v i c t i o n  a n d  n o t  t h e  ' ? c a r e f u l  p l a n  o r  

@ 

p r e a r r a n g e d  d e s i g n "  r e q u i r e d  f o r  n e i g h t e n e d  p r e m e d i t a t i o n .  S e e  

R o g e r s  v .  S t a t e ,  511 So .2d  ; z t  533 ( F l a .  1987) .  

__- 

I n  EIerzog v.  S t z t e  'r33 S o , 2 d  1372 (Fla. 1983) ,  t h e  

d e f e n d a n t  f i r s t  a t t e m p t e d  t o  s m o t h e r  t h e  v i c t i m  w i t h  a p i l l o w .  

When this f a i l e d ,  t h e  d e f e n d a n t  s t r a n g l e d  t h e  v i c t i m  t o  d e a t h  w i t h  

a t e l e p h o n e  c o r d .  The body was t h e n  t a k e n  t o  a remote l o c a t i o n  a n d  

d i s p o s e d  o f  by d r e n c h i n g  i t  w i t h  g a s o l i n e  a n d  s e t t i n g  i t  on  f i r e .  

Even  t h i s  d i d  n o t  e s t a b l i s h  t he  f l c ~ L d ,  c a l c u l a t e d  and  p r e m e d i t a t e d ! '  

a g g r a v a t i n g  f a c t o r .  S t a b b i n g ,  c h o k i n g  a n d  d r o w n i n g  :: v i c t i m  r ~ h o  

c o n t i n u e d  t o  f i g h t  back is no more p r e m e d i t a t e d .  

S p e c u l a t i o n  r e g a r d i n g  a d e f e n d a n t ' s  u n p r o v e n  m o t i v e s  

c a n n o t  s u p p o r t  t h e  " c o l d ,  c a l c u l a t e d  a n d  p r e m e d i t a t e d i r  a g g r a v a t i n g  

f a c t o r .  Thompson v .  S t a t e ,  456 So.2d 444 ( F l a .  1 9 8 4 ) .  The b u r d e n  

i s  upon the  s t a t e  t o  p r o v e ,  beyond a r e a s o n a b l e  d o u b t ,  ziffirmative 

f a c t s  e s t a b l i s h i n g  t h e  h e i g h t e n e d  d e g r e e  o f  p r e m e d i t a t i o n  n e c e s s a r y  

t o  s u s t a i n  t h i s  f a c t o r ,  Thompson,  456 So.2d a t  44G;  Peavy  v .  S t a t e ,  

442 S o . 2 d  2 0 0 ,  202 (Fla. 1 9 8 3 ) .  The b u r d e n  i s  n o t  on  t h e  d e f e n d a n t  

t o  p r o v e  t h a t  h e  lost c o n t r o l  a c t e d  i n  p a n i c  o r  f o r  2ny o t h e r  

unknown r e a s o n .  The s t a t e  p r e s e n t e d  n o  e v i d e n c c  t h a t  D a i l e y  t o o k  

S h e l l e y  t o  t h e  b e a c h  u i t h  t h e  i n t e n t i o n  o f  k i l l i n g  h e r .  He h a d  n o  

m o t i v e  t o  k i l l  h e r .  Even  the. j u d g e r s  c o n c l u s i o n  -- t h a t  S h e l l e y  

1423 k i l l e d  d u r i n g  a n  a t t e m p t e d  s e x u a l  b a t t e r y  -- d o e s  n o t  s u g g e s t  

a " p r e a r r a n g e d  d e s i g n .  71 I t  s u g g e s t s  t h a t  D a i l e y  lost c o n t r o l .  
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D .  

Nonstatutory aggravating factor  that  
f o r  the p a s t  twenty years Dailey had 
been a drifter going from c i t y  t o  
c i t y  and job t o  job. 

I n  h i s  w r i t t e n  s e n t e n c i n g  o r d e r ,  t h e  t r i a l  c o u r t  b u r i e d  

a n o n s t a t u t o r y  a g g r a v a t i n g  f a c t o r  among t h e  m i t i g a t i o n .  Under  s ec -  

t i o n  E ,  e n t i t l e d  liAny o t h e r  A s p e c t  o f  t h e  D e f e n d a n t ' s  C h a r a c t e r  o r  

R e c o r d ,  h e  m e n t i o n e d  v a r i o u s  m i t i g a t i n g  f a c t o r s  i n c l u d i n g  D a i l e y  ' s  

y o u t h ,  h i s  A i r  F o r c e  t o u r s  i n  V i e t n a m ,  a n d  h i s  m a r r i a g e  a n d  f a t h e r -  

hood.  H e  t h e n  s t a t e d  t h a t  

F o r  n e a r l y  t h e  p a s t  20 y e a r s ,  t h e  D e f e n d a n t  h a s  
b e e n  a d r i f t e r  g o i n g  f rom c i t y  to c i t y  a n d  j o b  
to j o b .  ( R .  2 3 3 )  

T h i s  a l l e g a t i o n  was n o t  among t h e  p e n a l t y  p h a s e  e v i d e n c e  

p r e s e n t e d  a n d  is  c e r t a i n l y  n o t  m i t i g a t i o n .  Under  lvemployment ,  

i n  t h e  P S I ,  t h e r e  i s  m e n t i o n  o f  t h r e e  j o b s  D a i l e y  h e l d  i n  K a n s a s  

c i t i e s .  ( R .  243-H) He l i v e d  i n  A r i z o n a  b r i e f l y  a f t e r  h i s  m i l i t a r y  
a 

d i s c h a r g e  be fo re  r e t u r n i n g  t o  K a n s a s  where h e  r e s i d e d  u n t i l  h e  came 

t o  F l o r i d a  a b o u t  t h r e e  mon ths  b e f o r e  t h e  h o m i c i d e .  ( R .  243-G) 

I f  t h e  j u d g e  c o n c l u d e d  f r o m  t h e  P S I  t h a t  D a i l e y  h a d  b e e n  

a d r i f t e r  for t w e n t y  y e a r s ,  h e  d i d  a l o t  o f  e x t r a p o l a t i o n .  I n  o u r  

m o b i l e  s o c i e t y ,  many p e o p l e  l i v e  i n  f o u r  o r  f i v e  c i t i e s  o v e r  a 

t w e n t y - y e a r  p e r i o d .  W h e t h e r  ' c h i s  makes o n e  a " d r i f t e r "  i s  a. mat te r  

of o p i n i o n .  I n  a n y  e v e n t ,  t h e  comment was d e r o g a t o r y  a n d  h a d  n o  

p l a c e  a m i d s t  t h e  m i t i g a t i o n  d i s c u s s i o n .  Nor w o u l d  i t  h a v e  b e e n  

a p p r o p r i a t e  elsewhere i n  t h e  o r d e r .  I t  a p p e a r s  as t h o u g h  t h e  t r i a l  

j u d g e  was a t t e m p t i n g  to s l a n d e r  t h e  A p p e l l a n t e s  charac te r  by a d d i n g  
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h i s  own u n f o u n d e d  and. n o n s t a t u t o r y  a g g r a v a t i n g  f a c t o r .  

The c o u r t P s  c o n s i d e r a t i o n  o f  t h i s  a l l e g e d  a s p e c t  o f  

D a i l e y ' s  charac te r  was e r r o r .  The comment b o r e  n o  r e l a t i o n  t o  t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s  e n u m e r a t e d  i n  s e c t i o n  9 2 1 . 1 4 1 ( 5 )  of  t h e  

F l o r - i d a  S t a t u t e s .  On ly  t h o s e  c i r c u m s t a n c e s  e n u m e r a t e d  t h e r e i n  msy 

be  c o n s i d e r e d  by t h e  s e n t e n c e r .  45 k 921:141(5), F l a .  S t a t .  ( 1 9 6 7 ) ;  

Hitchcoclc v .  S t a t e ,  413 S o . 2 d  7 4 1 9  746  (Fla. 1 9 8 2 ) ;  E l l e d g e  v.  

S t a t e ,  345 S o . 2 d  9 9 8 ,  1002-03  ( F l a .  1977)  ( W e  mus t  g u a r d  a g a i n s t  

a n y  u n a u t h o r i z e d  a g g r a v a t i n g  f a c t o r  g o i n g  i n t o  t h e  e q u a t i o n  w h i c h  

m i g h t  t i p  t h e  s c a l e s  of' t h e  w e i g h i n g  p r o c e s s  i n  f a v o r  of d e a t h . v ' )  

T h i s  f i n d i n g  mus t  b e  s t r i c k e n .  S e e  - -  Menendez ,  368 S0.2d a t  1281. 

45 A t  l e a s t  a r g u a b l y ,  t h e  tri31 c o u r t  p e r m i t t e d  t h e  j u r y  t o  
c o n s i d e r  a n o t h e r  n o n s t a t u t o r y  a g g r a v a t i n g  f a c t o r  Nhen i t  a d m i t t e d  
t h e  c e r t i f i e d  copy  of t h e  A p p e l l a n t v s  c o n v i c t i o n  i n  A r i z o n a .  The  
document  c o n t a i n e d  a n o t a t i o n  t h a t  a n o t h e r  c h a r g e  was d i s m i s s e d  
p u r s u a n t  to a p l e a  b a r g a i n .  See  I s s u e  X I ,  i n f r a .  A d d i t i o n a l l y ,  
t h e  j u d g e  c o n s i d e r e d .  n o n s t a t u t o r y  a g g r a v a t i n g  f a c t o r s  when h e  sen-  
t e n c e d  D a i l e y  t o  d e a t h  b a s e d  p a r t l y  on h i s  c o n c l u s i o n  t h a t  D a i l e y  
was t h e  " d o m i n a n t  f o r c e v v  b e h i n d  t h e  m u r d e r  a n d  o t h e r  n o n r e c o r d  
e v i d e n c e  d i s c u s s e d  i n  I s s u e  XIII, i n f r a .  
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ISSUE XI 

THE T R I A L  C O U R T  E R R E D  BY A D M S T T I N G  
I N T O  EVTDENCE A CERTIFIED COPY OF 

V A T E D  BATTERY I N C L U D I N G  A N O T A T I O N  
THAT ANOTHER CHARGE H A D  BEEN DROPPED 

DAPLEY ' S  1379 C Q N V I C T I O N  FOR A G G R A -  

PURSUANT T O  A PLEA BARGAIN. 

I n  s u p p o r t  of t h e  s e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( b )  a g g r a v a t i n g  

f a c t o r  --- that D a i l - e y  h a d  p r e v i o u s l y  b e e n  c o n v i c t e d  of  ii v i o l e n t  

f e l o n y ,  D e t e c t i v e  H a l l i d a y  t e s t i f i e d  t h a - t  D a i l e y  was f o u n d  g u i l t y  

of a g g r a v a t e d  b a t t e r y  i n  A r i z o n a  i n  1979 .  ( R .  1 3 6 0 )  Mary Kay 

D o l l a r  a n d  Grace D a v i e s  t h e  Appel.1a.n.l; i s  P ormer v i f e  a n d  m o t h e r  

r e s p e c t i v e l y ,  t e s t i f i e d  that D a i l e y  g o t  i n t o  t r o u b l e  i n  A r i z o n a  i n  

1979 w h i l e  p l a y i n g  p o o l .  He t o l d  them someone came : L t  h i m  N i t h  a 

p o o l  s t i c k  a n d  h e  h i t  t h e  Ran i n  s e l f - d e f e n s e .  ( R .  1 3 7 6 ,  1 3 9 4 )  

Over  d e f e n s e  o b j e c t i o n ,  t h e  s t a t e  i n t r o d u c e d  i n t o  e v i -  

d e n c e  a c e r t i f i e d  copy  of t h e  judgmen t  a n d  s e n t e n c e .  ( R ,  1397-98 ,  

'1479) D e f e n s e  c o u n s e l  o b j e c t e d  t o  t he  i n c l u s i o n  O F  3 n o t a t i o n  on 

the s e c o n d  p a g e  that, p u r s u a n t  t o  a plea a g r e e m e n t ,  a n o t h e r  c h a r g e  

was d i s m i s s e d .  46 ( R .  1 3 9 7 ,  Tj-179) D e f e n s e  c o u n s e l  r e q u e s t e d  that 

i f  t h e  document  were a d m i t t e d ,  t h e  n o t a t i o n  b e  d e l e t e d .  The c o u r t  

d e n i e d  h i s  r e q u e s t  a d m i t t i n g  t h e  c?ocurnent "as i s .  l7 (I?. 1398)  

The a d m i s s i o n  of  this e v i d e n c e  was p r e j u d i c i a l .  The j u r y  

may h a v e  s p e c u l a t e d  'chat D a i l e y  p l e d  t o  a lesser c h a r g e  i n  e x c h a n g e  

f o r  w h i c h  t h e  state d i s m i s s e d  a more s e r i o u s  cha rge  u n d e r  t h e  

'' Only  the CRSF? number b ~ a s  g i v e n ,  ( R .  1 4 7 3 )  D e f e n s e  c o u n s e l  
a l s o  o b j e c t e d  t o  t h e  i n c l u s i o n  of t h e  t h i r d  p a g e  v h i c h  was a n  o r d e r  
to t h e  j a i l  t o  r e l ease  t h e  d e f e n d a n t  who was p l a c e d  on  p r o b a t i o n .  
( R .  1 3 9 8 ,  1 4 7 9 )  e 104 



a g r e e m e n t .  We do n o t  know what  t h e  charge V J ~ S  n o r  whe the r  i t  was 

3 v i o l e n t  f e l o n y .  Zn a n y  e v e n t ,  i t  s h o u l d  n o t  h a v e  b e e n  a d m i t t e d  

b e c a u s e  O1[t!he p l a i n  l a n g u a g e  o f  s u b s e c t i o n  ( 5 )  ( b )  p r e c l u d e s  

c o n s i d e r i n g  mere arrests o r  a c c u s a t i o n s  as a g g r a v a t i n g  f a c t o r s ;  

o n l y  c o n v i c t i o n s  of  v i o l e n t  felonies may b:, u s e d .  " Dougan v.  

S t a t e ,  470 S o . 2 d  6 9 7 ,  701  (Fla. 1 9 8 5 )  ( c i t a t i o n s  o m i t t e d ) ,  c e r t .  

d e n i e d ,  475 U.S. 1 0 9 8 ,  106  S .  C t .  1 4 9 9 ,  8 9  L .  E d .  2d 900  ( 1 9 8 6 ) ;  

a c c o r d  H i l d w i n  v .  S t a t e ,  531 a o . 2 d  1214, 1 2 8  ( F l a .  1 9 8 8 ) ;  D r a g o v i c h  

v .  S t a t e ,  492 S o . 2 d  350,  3511 ( F l a .  1 9 8 6 )  ( a d m i s s i o n  o f  e v i d e n c e  

t h a t  d e f e n d a n t  WJSS Knol;in a r s o n i s t  I n  G a r y ,  l n d i a n a ,  r e q u i r e d  new 

s e n t e n c i n g  h e a r i n g ) ;  P r o v e n c e  v .  S t a t e ,  337 S o . 2 d  7 8 3 ,  786 ( F l a .  

1 9 7 6 ) ,  c e r t .  d s n i e d ,  431 U.S. 9 6 9 ,  97  S .  C t .  2 9 2 9 ,  53 L. E d ,  2d 

1065  ( 1 9 7 7 )  ( e v i d e n c e  of a r r e s t  o r  a c c u s a t i o n  f o r  w h i c h  no  

-- 

c o n v i c t i o n  o b t a i n e d  i n a d m i s s i b l e  t o  p r o v e  o t h e r  v i o l e n t  f e l o n y ) .  

The D0uga.n case i s  p r e c i s e l y  on p o i n t .  A t  t h e  s e n t e n c i n g  

h e a r i n g ,  t h e  s t a t e  read i n t o  4;b.e r e c o r d  a n  i n d i c t m e n t  a g a i n s t  

Dougan a n d  t h r e e  o t h e r  m.en f o r  a" d i f f e r e n t  m u r d e r .  One of t h e  

i n d i c t e e s  t e s t i f i e d  t h a t  h e  a n d  two o t h e r  men c o m m i t t e d  t h e  s e c o n d  

m u r d e r  a t  D o u g a n Y s  d i r e c t i o n .  The t r i a l  j u d g e  d e n i e d  t h e  d e f e n s e  

o b j e c t i o n .  The p r o s e c u t o r  to1.d t h e  j u r y  t h a t  t h e  i n d i c t m e n t  was 

i n t r o d u c e d  s o l e l y  t o  a g g r a v a t e  D o u g a n ' s  s e n t e n c e .  4.70 So .  2d a t  701. 

" S e c t i o n  9 2 ' l ~ 1 4 1 ( 5 ) ( b ) 9  F l o r i d a  S t a t u t e s  ( 1 9 8 7 ) ,  reads  as 
f o l l o w s :  

( b )  The d e f e n d a n t  was p r e v i o u s l y  c o n v i c t e d  of 
a n o t h e r  c a p i t a l  f e l o n y  o r  o f  a f e l o n y  i n v o l v i n g  
t h e  U S C  of t h rea t  of  v i o l e n c e  t o  t h e  p z r s o n .  
( E m p h a s i s  a d d e d .  ) 
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Dougan s e n t e n c e  was vacated f o r  two r c a s o n s .  F i r s t  

a n  i n d i c t m e n t  is  o n l y  t h e  veh ic l e  by w h i c h  t h e  a ' c a t o  charges t h a t  

a crime has been  c o m m i t t e d .  I t  is  n o t  e v i d e n c e  o f  g u i l t .  S e c o n d ,  

Dougan had  n o t  b e e n  c o n v i c t e d  o f  t h e  crime. I n  f a c t ,  t h e  s t a t e  

l a t e r  n o l l e  p r o s s e d  t h e  c h a r g e  a g a i n s t  Dougan. T h i s  C o u r t  remanded 

f o r  a new s e n t e n c i n g  w i t h  z i  new j u r y  b e c a u s e  i t  c o u l d  n o t  t e l l  how 

t h e  i m p r o p e r  e v i d e n c e  a f f e c t e d  t h c  j u r y .  470  So .2d  H'G 701-02. 

The same r e a s o n i n g  a p p l i e s  t o  t h e  d i s m i s s e d  charge i n  

D a i l e y ' s  case.  F i r s t ,  the  f a c t  t h a t  a n o t h e r  o f f e n s e  was c h a r g e d  

was n o t  e v i d e n c e  o f  g u i l t .  S e c o n d ,  D a i l e y  h a d  n o t  been c o n v i c t e d  

o f  the  d i s m i s s e d  c h a r g e .  A s  fin Dougan, .it was n o l l e  p r o s s e d .  

The case o f  i3arclay -__-7 v .  S t a t e  470 S o . 2 d  691 ( F l a .  19851, 

i n v o l v e d  D o u g a n P s  c o d e f e n d a n t .  See Dougan,  4'70 So .2d  a t  699. T h e  

t r i a l  j u d g e  u s e d  B a r c l a y l s  c r i m i n a l  r e c o r d  t o  s u p p o r t  t h e  s e c t i o n  

921 .141  ( 5 )  ( b )  a g g r a v a t i n g  f a c t o r .  T h i s  C o u r t  r e v e r s e d  t h e  f i n d i n g  

b e c a u s e  t h e  j u d g e  a d m i t t e d  he d i d  n o t  lcnot~ i f  B a r c l a y P s  b r e a k i n g  

a n d  e n t e r i n g  c o n v i c t i o n  i n v o l v e d  'che u s e  o r  t h r e a t  o f  v i o l e n c e  as 

r e q u i r e d  by s u b s e c t i o n  ( 5 ) ( b ) .  1170 So.2d at 634-95. 

T h i s  C o u r t  o b s e r v e d  'chat, b e s i d e s  u s i n g  B a r c l a y ' s  p r i o r  

c o n v i c t i o n s  t o  i n c o r r e c t l y  s u p p o r t  f 9 p r i o r  c o n v i c t i o n  o f  a v i o l e n t  

f e l o n y s r  a s  a s t a t u t o r y  a - g g r a v a t i n g  f a c t o r ,  t h e  c o u r t  i m p r o p e r l y  

u s e d  h i s  r e c o r d  as a n o n s t a t u t o r y  a g g r a v a t i n g  f a c t o r .  " 470 So .2d  

" The Dougan c o u r t  a l s o  n o t e d  Lha t  t h e  j u d g e  i m p r o p e r l y  
c o n s i d e r e d  two  u n s p e c i f i e d  c r i m i n a l  c o n t e m p t  c i t a t i o n s  as '!con- 
v i c t i o n s * !  which  were F7more a n  a g g n v a t i n g  t h a n  m i t i g a t i n g  c i r c u m -  
s t a n c e "  u n d e r  s u b s e c t i o n  ( 5 )  ( b ) .  Under  t h e  B a r c l a y  r e a s o n i n g ,  t h i s  
t o o  w o u l d  a p p e a r  t o  b e  a n o n s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e .  
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at 695.  I n  t h e  case a t  h a n d ,  t h e  j u r y  may h a v e  done  t h e  same. 

A l t h o u g h  t h e  j u d g e  c e r t a i n l y  knew t h a t  h e  c o u l d  n o t  u s e  a n o l l e  

p r o s s e d  c o n v i c t i o n  to a g g r a v a t e  t h e  A p p e l l a n t q s  s e n t e n c e ,  h e  d i d  

n o t  a d v i s e  t h e  j u r o r s  t h a t  t h e y  c o u l d  n o t  do  s o .  

e 

The a g g r a v a t i n g  f a c t o r  t h a t  t h e  A p p e l l a n t  was c o n v i c t e d  

o f  a p r i o r  v i o l e n t  f e l o n y  was b a s e d  on n o t h i n g  more t h a n  a b a r r o o m  

f i g h t  o v e r  a p o o l  game. T h i s  wa.s t h e  o n l y  v i o l e n t  f e l o n y  of Nhich 

t h e  f o r t y  y e a r  o l d  A p p e l l a n t  h a d  been  c o n v i c t e d .  Had t h e  n o t a t i o n  

c o n c e r n i n g  t h i s  o t h e r  u n s p e c i f i e d ,  c h a r g e  n o t  b e e n  a d m i t t e d ,  t h e  

j u r o r s  m i g h t  h a v e  c o n c l u d e d  t h a t  t h e  e g g r a v a t i n g  f a c t o r  s h o u l d  be  

g i v e n  l i t t l e  w e i g h t .  They may h a v e  i n s t e a d  c o n c l u d e d ,  however ,  t h a t  

D a i l e y  was p r o b a b l y  also g u i l t y  o f  s o m e t h i n g  more s e r i o u s .  t h u s  

r e q u i r i n g  t h a t  t h e  a g g r a v a t i n g  f a c t o r  be g i v e n  more w e i g h t .  

The e r r o n e o u s  a d m i s s i o n  o f  this e v i d e n c e  d i s t o r t e d  t h e  

@ w e i g h i n g  p r o c e s s .  See D r a g o v i c h ,  492  S o . 2 d  a t  354  ( e r r o n e o u s  

a d m i s s i o n  o f  e v i d e n c e  o f  u n c h a r g e d  crimes compromised  w e i g h i n g  

p r o c e s s  r e q u i r i n g  new p e n a l t y  p h a s e ) ;  B a r c l a y ,  470  S o . 2 d  a t  695 ;  

E l l e d g e  v .  S t a t e ,  346 S o . 2 d  998,  1003  ( F l a .  1 9 7 7 )  ( m u s t  g u a r d  

a g a i n s t  a n y  u n a u t h o r i z e d  a g g r a v a t i n g  f a c t o r  g o i n g  i n t o  e q u a t i o n  

which  m i g h t  t i p  sca les  i n  f a v o r  o f  d e a t h ) .  T h u s ,  i t  a f f e c t e d  t h e  

r e l i a b i l i t y  of F l o r i d a ' s  c a p i t a l  s e n t e n c i n g  p r o c e e d i n g  i n  c o n t r a -  

v e n t i o n  o f  t h e  e i g h t h  a n d  f o u r t e e n t h  amendments t o  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n .  S e e  Furman v .  G e o r g i a ,  408 U.S. 238, 92  S .  

C t .  2 7 2 6 ,  33 L .  E d .  2d 346  ( 1 9 7 2 ) .  I f  D a i l e y  i s  n o t  g r a n t e d  a new 

t r i a l ,  he must be g r a n t e d  a new s e n t e n c i n g  h e a r i n g  w i t h  a new j u r y .  
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ISSUE XI1 

THE T R I A L  C O U R T  E R R E D  BY FAILING T O  
C 0 N S I D  E R S 'I' A TU T 0 R Y R ND N OM ST R T U T 0 R Y 
M i T I G A T I O N  PRESENTED BY THE DEFENSE. 

The  t r i a l  c o u r t  j u d g e  i n s t r u c t e d  t h e  j u r y  t o  c o n s i d e r  

f i v e  s t a t u t o r y  m i t i g a t o r s .  ( R .  1 1 3 )  (See fTSStatement of Facts, 7 v  

a t  pp .  16-17)  I n  h i s  s e n t e n c i n g  o r d e r ,  however, he  c o n c l u d e d  t h a t  

he  d i d  " n o t  c o n s i d e r  a n y  of  t h e  f a c t o r s  p r e s e n t e d  by t h e  D e f c n d a n t  

t o  m i t i g a t e  this cr.ime.l149 (R. 2 3 9 )  

I n  Rogers v. --7 S t a t e  51 1 So. 2d 526 (Fla. 198'7) ,  t h i s  C o u r t  

p o i n t e d  o u t  t h a t  a " f i n d i n g ! '  t h a t  no  m i t i g a t i n g  f a c t o r s  e x i s t  h a s  

b e e n  c o n s t r u e d  i n  s e v e r a l  d i f f e r e n t  ways :  ( '1 ) t h a t  the e v i d e n c e  

a r g u e d  i n  m i t i g a t i o n  was n o t  f s c t t r a l l y  s u p p o r t e d  by t h e  r e c o r d ;  

( 2 )  t h a t  the facts, s v e n  if e s t a b l i s h e d  i n  t h e  r e c o r d ,  h a d  no m i t i -  

g a t i n g  v a l u e ;  or ( 3 )  that the  f a c t s ,  a l t h o u g h  s u p p o r t e d  by t h e  

r e c o r d  a n d  also h a v i n g  m i t i g a t i n g  v a l u e ,  were deemed i n s u f f i c i e n t  

t o  o u t w e i g h  t h e  a g g r a v a t i n g  f a c t o r s  i n v o l v e d -  - I d .  at 534. Q u o t i n g  

from L o c k e t t  v .  O h i o ,  438 U.S. 586 ,  004-05, 98 3 .  C t ,  2958: 2964-  

65, 57 L .  Ed. %d 9'13 ( 1 9 7 8 ) ,  t h e  R o g e r s  c o u r t  r e i t e r a t e d  t h a t  t h e  

t r i a l  c o u r t  may not; b e  p r e c l u d e d  f r o m  c o n s i d e r i n g  a n y  m i t i g a t i o n  

t h e  d e f e n d a n t  p r o f f e r s  a s  b a s i s  f o r  a s e n t e n c e  l e s s  t h a n  d e a t h .  

5 1 1  So.2d a t  534. s t [N]e i . t he r  may t h e  s e n t e n c e r  r e f u s c  t o  c o n s i d e r ,  

'' Yhe t r i a l  c o u r t  f o u n d  -ill. f'.ive a g g r a v a t i n g  c i r c u m s t a n c e s  
on which  h e  i n s t r u c t e d  'che j u r y .  ( R .  232--39) I n  h i s  w r i t t e n  d i s -  
c u s s i o n  o f  m i t i g a t i n g  f a c t o r s  012 w h i c h  he i n s t r u c t e d  the j u r y ,  it 
i s  u n c l e a r  bfhether  h e  f o u n d  t h a t  a n y  m i t i g a t i o n  e x i s t e d .  A t  t h e  
e n d  o f  h i s  m i t i g a t i o n  d i s c u s s i o n ,  h o w e v e r ,  he s t a t e d  t h a t  h e  d i d  
n o t  c o n s i d e r  a n y  of t he  factors p r e s e n t e d  by t h e  A p p e l l a n t  t o  
m i t i g a t e  t h e  crime. ( R .  237-39)  



as a matter o f  law, a n y  r e l e v a n t  m i t i g a t i n g  e v i d e n c e .  . . . The 

s e n t e n c e r ,  a n d  t h e  C o u r t  o f  C r i m i n a l .  A p p e a l s  on r e v i e w ,  may de t e r -  

mine  t h e  w e i g h t  t o  b e  g i v e n  r e l e v a n t  m i t i g a t i n g  e v i d e n c e .  B u t  t h e y  

may n o t  g i v e  i t  no w e i g h t  by e x c l u d i n g  s u c h  e v i d e n c e  f r o m  t h e i r  

c o n s i d e r a t i o n . "  Rogers ,  511 S o . 2 d  a t  534  ( q u o t i n g  f rom E d d i n g s  v.  

Oklahoma,  "155 U.S. 1 0 4 ,  114-15 ,  102  S .  C t .  669 ,  676-77,  71 L. E d .  

2d 1 ( 1 9 8 2 )  ( e m p h a s i s  i n  o r i g i n a l ) ) .  

A p p l y i n g  t h e s e  p r i n c i p l e s ,  t h e  t r i a l  c o u r t  mus t  f i r s t  

d e t e r m i n e  w h e t h e r  t h e  f a c t s  a l l e g e d  i n  m i t i g a t i o n  a r e  s u p p o r t e d  by 

t h e  e v i d e n c e .  The c o u r t  mus t  t h e n  d e t e r m i n e  whe the r  t h e  f a c t s  

e s t a b l i s h e d  a re  "of a k i n d  c a p a . b l e  o f  m i t i g a t i n g  t h e  d e f e n d a n t ' s  

p u n i s h m e n t ,  i . e ,  . . . e x t e n u a t i n g  o r  r e d u c i n g  t h e  d e g r e e  o f  m o r a l  

c u l p a b i l i t y  f o r  t h e  crime commit ted ."  F i n a l l y ,  t h e  s e n t e n c e r  mus t  

d e t e r m i n e  w h e t h e r  t h e  f a c t o r s  a r e  o f  s u f f i c i e n t  w e i g h t  t o  c o u n t e r -  

b a l a n c e  t h e  a g g r a v a t i n g  f a c t o r s .  R o g e r s ,  511 S o . 2 d  a t  5 3 4 .  C i t i n g  

R o g e r s ,  t h i s  C o u r t  remanded f o r  r e s e n t e n c i n g  i n  Lamb v .  S t a t e ,  532 

S o . 2 d  1 0 5 1 ,  1054 ( F l a .  1 9 8 8 )  b e c a u s e  t h e  c o u r t ' s  c o n c l u s i o n  t h a t  

n o n e  o f  t h e  m i t i g a t i o n  "rose t o  t h e  l e v e l  o f  a m i t i g a t i n g  c i r c u m -  

s t a n c e  t o  b e  w e i g h e d  i n  t h e  p e n a l t y  d e c i s i o n "  was a m b i g u o u s  as  t o  

w h e t h e r  t h e  j u d g e  p r o p e r l y  c o n s i d e r e d  a l l  m i t i g a t i n g  e v i d e n c e  o r  

w h e t h e r  h e  f o u n d  t h a t  t h e  a g g r a v a t i o n  o u t w e i g h e d  t h e  m i t i g a t i o n .  

I n  t h e  i n s t a n t  c a se ,  t h e  t r i a l  j u d g e  d i s r e g a r d e d  all o f  

t h e  m i t i g a t i o n  e v i d e n c e .  A l t h o u g h  h e  d i s c u s s e d  some o f  i t  b r i e f l y ,  

h i s  comments c o n c e r n i n g  t h e  e v i d e n c e  show t h a t  h e  d i d  n o t  c o n s i d e r  

i t .  ( R .  2 3 7 - 3 7 )  He g a v e  i t  no  w e i g h t .  H i s  f i n a l  c o n c l u s i o n  t h a t  

n o n e  of t h e  f a c t o r s  m i t i g a t e d  t h e  crime N a s  n o t  a d e c i s i o n  t h a t  t h e  



m i t i g a t i o n  d i d  n o t  o u t w e i g i i  t h e  ~ g g r a v a t i n g  f a c t o r s  b u t ,  r a t h e r ,  

was a d e c i s i o n  t h a t  the f a c t o r s  \/?ere n o t  w o r t h  h i s  c o n s i d e r a t i o n .  

A s  i n  Lamb - 9  t h e  t r i a l  c o u r t r s  c o n c l u s o r y  s t a t e m e n t  was 

at l e a s t  a m b i g u o u s  as to i d h e t b e r  t h e  j u d g e  p r o p e r l y  c o n s i d e r e d  t h e  

m i t i g a t i n g  e v i d e n c e  o r  w h e t h e r  he f o u n d  t h a t  t h e  a g g r a v a t i o n  o u t -  

w e i g h e d  t h e  m i t i g a t i o n ,  T h e r e f o r e ,  James D a i l e y  's s e n t e n c e  of  

d e a t h  was u n c o n s t i t u t i o n a l l y  i m p o s e d  i n  v i o l a t i o n  of t h e  e i g h t h  a n d  

f o u r t e e n t h  amendments  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  S e e  

H i t e h c o c k  v .  D u g g e r ,  481 U.S. 393, 107 S . C t .  182'1, 95 L.Ed.2d  347 

( 1 9 8 7 ) ;  S k i p p e r  v .  S o u t h  C a r o l i n a ,  476  U.S. 1 ,  1 0 6  C. C t .  1 6 6 9 ,  90  

L .  Ed.  2d I ( 1 9 b 6 ) ;  E d d i n g s  v .  3klahoma, 455 U.S. 104,  102 S . C t .  

869 ,  71 L.Ed .2d  1 ( 1 9 8 2 ) ;  L o c k e t t  v .  O h i o ,  1138 U.S. 586, 98 S.Ct. 

2354,  57 L .Ed .2d  9'73 ( 1 9 7 8 ) ;  Rogers, 511 S o . 2 d  a'c 534. 

--- 

The r e c o r d  of t h e  p e n a l t y  p h a s e  t e s t i m o n y  i n  t h e  i n s t a n t  

case c o n t a i n s  much c o n v i n c i n g  a n d  u n c o n t r o v e r t e d  e v i d e n c e  of" i m -  

p a i r e d  c a p a c i t y  ( a l c o h o l  a n d  d r u g s  a n d  n o n s t a t u t o r y  m i t i g a t i n g  

a s p e c t s  o f  D a i l e y  ' s  character a n d  r e c o r d .  M o r e o v e r  ~ t h e  t r i a l  

j u d g e ' s  w r i t t e n  o r d e r  i s  r e p l e t e  w i t h  i n c o r r e c t  i n f o r m a t i o n ,  f a c t s  

n o t  of r e c o r d  ( see  l s s u e  XILI), a n d  e r r o n e o u s  c o n c l u s i o n s .  The 

c o u r t  c l e a r l y  e r r e d  by f a i l i n g  LO c o n s i d e r  t h e  m i t i g a t i o n  a n d  

r e f u s i n g  t o  w e i g h  i t  a g a i n s t  t h e  a g g r a v a . t i n g  f a c t o r s .  

A. 

The capac i ty  of the  defendant t o  
apprec iate  t h e  c r i m i n a l i t y  of his 
conduct or t o  conform h i s  conduct t o  
t h e  requirements of l a w  was substan- 
t i a l l y  impaired by a l c o h o l  or drugs. 

Under  t h e  h e a d i n g  of' Ii'i'lie C a p i t a l  F e l o n y  L J ~ S  Commit ted  



W h i l e  t h e  D e f e n d a n t  ' I ~ J ~ S  Under  Lhhe L n f l u e n c e  o f  E x t r e m e  M e n t a l  o r  

E m o t i o n a l  D i s t u r b a n c e ,  t h e  j u d g e  a d m i t t e d  t h a t  some e v i d e n c e  was 

p r e s e n t e d  t h a t  D a i l e y  s u f f e r e d  f rom a d r i n k i n g  p r o b l e m  i n  t h e  p a s t .  

0 

He c o n c l u d e d ,  h o w e v e r ,  t h a t  t h e  e v i d e n c e  " r o s e  t o  a l e v e l  n o  h i g h e r  

t h a n  bare a l l e g a t i o n s .  J1 ( R .  2 3 7 )  "Bare a l l e g a t i o n s "  i s  a n  u n u s u a l  

way t o  c h a r a c t e r i z e  t e s t i m o n y  u n d e r  o a t h  at t r i a l .  The t e s t i m o n y  

t h a t  D a i l e y  was a n  a l c o h o l i c  das u n r e b u t t e d -  It was n o  l e s s  c o r -  

r o b o r a t e d  t h a n  t h e  s t a t e ' s  e v i d e n c e  p r e s e n t e d  t o  c o n v i c t  D a i l e y .  

A d d i t i o n a l l y ,  t h e  e v i d e n c e  d u r i n g  g u i l t  a n d  p e n a l t y  p h a s e  showed 

c l e a r l y  that D a i l E y  was i n t o x i c a t e d  t o  some e x t e n t  a t  t h e  t ime  of 

t h e  h o m i c i d e :  h a d  smoked m a r i j u a n a . ,  s n d  was a n  a l c o h o l i c .  

Mary Kay D o l l a r  t e s t i f i e d  t h a t  D a i l e y  h a d  :z d r i n k i n g  

p r o b l e m  which c a u s e d  t h e i r  d i v o r c e .  ( R .  1 3 7 0 )  The p r o b l e m  was 

worse each t ime h e  r e t u r n e d  f rom V i e t n a m .  ( R ,  '1374-75) D a i l e y  

r e c e i v e d  t r e a t m e n t  f o r  a l c o h o l i s m  a t  Clark Air F o r c e  Base i n  t h e  

P h i l i p p i n e s  i n  1 9 7 2 ,  a n d  i n  Olathe, K a n s a s .  H e  a t t e n d e d  A l c o h o l i c s  

Anonymous i n  L a n e x a ,  K a n s a s  i n  1983., ( R .  2 l i 5 G )  H i s  P S I ,  which t h e  

j u d g e  c o n s i d e r e d ,  i n d i c a t e s  t h a t  D a i l e y  consumed h a l f  t o  a case o f  

beer  a da.y, smoked m a r i j u a n a  d a i l y ,  u s e d  c o c a i n e  w h e n e v e r  h e  c o u l d  

a f f o r d  i t ,  a n d  e x p e r i m e n t e d  c f i t h  a c i d ,  q u a a l u d e s ,  s p e e d ,  a n d  h a s h .  

( R .  2143-G) 'The t r i a l  e v i d e n c e  showed t h a t  D a i l e y   as d r i n k i n g  all 

d s y  p r i o r  t o  the  homic ide  a n d  c o n t i n u e d  t o  d o  s o  t h a t  e v e n i n g .  ( R .  

900-01, 995-96)  H e  a l s o  smoked m a r i j u a n a  t h a t  n i g h t .  ( R .  90'7, 955)  

E v i d e n c e  of i m p a i r m e n t  t h r o u g h  d r u g  o r  a l c o h o l  a b u s e  must  

be c o n s i d e r e d  a s  m i t i g a t i o n *  H a r d w i c k  v.  S t a t e ,  521 S o . 2 d  1071 ,  

1076 (Fla. 1988) ;  s e e  a l s o  G a r d n e r  v .  F l o r i d a ,  430 U.S, 3 4 9 ,  3 5 2 ,  

1 1 1  



9 7  S. C t .  1 1 9 7 ,  51 L .  E d .  2d. 393, 398 ( 1 9 7 7 )  ( d e f e n d a n t s s  t e s t i -  

mony, i f  c r e d i t e d ,  that h e  consumed v a s t  q u a n t i t y  of a l c o h o l  d u r i n g  0 
d a y - l o n g  d r i n k i n g  sp ree  p r e c e d i n g  cr ime,  s u f f i c i e n t  t o  s u p p o r t  

f i n d i n g  of a t  l e a s t  one s t a t u t o r y  m i t i g a t i n g  c i r c u m s t , a n c e )  ; Amazon 

v .  S t a k ,  487  So .2d  a ( F l a . ) ,  c e r t .  den=, 479 U . S .  9 1 4 ,  107 S. 

C t .  3 1 4 ,  93 L .  E d .  2d 2 8 e  ( 1 9 8 6 ) .  I t  seems, h o w e v e r ,  that, this 

f a c t o r  s u p p o r t e d  ‘ihe s t a t u t o r y  m i t i g a t o r  t h a t  s f t h e  c a p a c i t y  of the 

d e f e n d a n t  to z i p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  conduck  o r  t o  

c o n f o r m  his c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  law was s u b s t a n t i a l l y  

i m p a i r e d  by a l c o h o l  o r  a n d ,  i n  f a c t ,  the judgc: a l s o  

d i s c u s s e d  i t  u n d e r  t h a t  f a c t o r .  ( R .  233 )  

The j u d g e  a d m i t t e d  t h a t  t h e r e  w a s  flsoine e v i d e n c e ”  t h a t  

D a i l e y  tiad g o n e  t o  a b a r  on the n i g h t  of t h e  m u r d e r .  ( R .  2 3 3 )  He 

f a i l e d  t o  m e n t i o n  o t h e r  u n c o n t r o v e r t e d  t e s t i m o n y  % h a t  D a i l e y  had  

b e e n  d r i n k i n g  all d a y .  ( R .  900-01, 995-96) The j u d g e  n o t e d  t h a t  

D a i l e y  u s e d  m a r i j u a n a  on the n i g h t  o f  t h e  m u r d e r  b u t  c o n c l u d e d  that 

t h e r e  was n o  e v i d e n c e  t h a t  he wa.s i n t o x i c a t e d  or’ i m p a i r e d  t o  t h e  

e x t e n t  t h a t  he c o u l d  n o t  control his b e h a v i o r - .  (R. 2 3 3 )  

0 

In s u p p o r t  of his c o n c l u s i o n ,  t h e  c o u r t  o b s e r v e d  that 

D a i l e y  tias ab le  t o  “ r e l a t e  w i t h  c l a r i t y  a n d  s p e c i f i c i t y  t h e  e v e n t s  

s u r r o u n d i n g  t h e  m u r d e r  . . . t o  i n m a t e s  of t he  P i n e l l a s  Coun ty  

J a i l . ”  T h i s  o b s e r v a t i o n  i s  not s u p p o r t e d  by t h e  e v i d e n c e .  The 

h e a r s a y  t e s t i m o n y  of the i n m a t e s  was n e i t h e r  c1ea . r  n o r  s p e c i f i c .  

I t  WES v a g u e ?  general, a n d  o f t e n  c o n f l i c t i n g ,  Da iZcy  ps  h i s t o r y  of  

a l c o h o l i s m ,  combined  i.:ith t h e  u n c o n t r o v e r t e d  e v i d e n c e  t ha t  h e  d r a n k  

all d a y  l o n g  a n d  smoked m a r i j u a n a ,  c l e e r 1 . y  s u p p o r t e d  t h e  m i t i g a t o r  

1 ‘1 2 



t h a t  D a i l e y ' s  c a p a c i t y  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  c o n d u c t  

0 was s u b s t a n t i a l l y  i m p a i r e d .  A l t h o u g h  t h e  j u d g e  c o u l d  a c c o r d  i t  

l i t t l e  w e i g h t ,  h e  was n o t  a t  l i b e r t y  t o  c o m p l e t e l y  d i s r e g a r d  i t .  

B. 

Any o t h e r  a s p e c t  of t h e  defendant 's  
charac ter  or record and any other 
circumstance of t h e  o f f e n s e .  

There  was much e v i d e n c e  t h a t  s h o u l d  h a v e  been  c o n s i d e r e d  

as  n o n s t a t u t o r y  m i t i g a t i o n :  

( 1 )  D a i l e y  was a good f a t h e r ,  h u s b a n d ,  a n d  s o n .  I n  

R o g e r s  v .  S t a t e ,  511 So.2d 526  (Fla. 1 9 8 7 1 ,  t h i s  C o u r t  f o u n d  t h a t  

t h e  t r i a l  c o u r t  s h o u l d  h a v e  c o n s i d e r e d  u n c o n t r o v e r t e d  t e s t i m o n y  

t h a t  t h e  d e f e n d a n t  was a good h u s b a n d ,  f a t h e r ,  a n d  p r o v i d e r  a s  a 

m i t i g a t i n g  f a c t o r .  511 S o . 2 d  a t  535  ( c i t i n g  L o c k e t t ,  438 U.S. a t  

6 0 4 - 0 5 ) .  S i m i l a r l y ,  i n  Harmon v .  S t a t e ,  527  S o . 2 d  182,  189 ( F l a .  

1 9 8 8 ) ,  t h e  c o u r t  n o t e d  t h a t  a j u r y  r e c o m m e n d a t i o n  o f  l i f e  m i g h t  be  

based  i n  p a r t  on e v i d e n c e  t h a t  t h e  d e f e n d a n t  was Ira good f a t h e r  a s  

w e l l  a s  a good s o n . "  

James D a i l e y  h a d  two c h i l d r e n .  ( R .  1 3 6 8 - 6 9 )  H i s  f o r m e r  

w i f e  t e s t i f i e d  t h a t  he  was good w i t h  t h e  c h i l d r e n  a n d  n e v e r  h i t  h e r  

o r  t h e  c h i l d r e n .  S h e  s a i d  t h a t  h e  was a v e r y  good h u s b a n d .  ( R .  

1 3 7 0 )  His d a u g h t e r ,  S t a c e y ,  t e s t i f i e d  t h a t  D a i l e y  was a good 

f a t h e r .  ( R .  1 3 8 4 )  H i s  m o t h e r  t e s t i f i e d  t h a t  h e  was a good s o n .  

S h e  s a i d  t h a t  J i m  was h e r  f a v o r i t e  o f  h e r  f o u r  c h i l d r e n  b e c a u s e  he  

was sweet ,  l o v i n g ,  a n d  t h o u g h t f u l .  ( R .  1389  90) 

( 2 )  D a i l e y  was t r a u m a t i z e d  by h i s  f a t h e r ' s  d e a t h .  The 

" e f f e c t s  p r o d u c e d  by c h i l d h o o d  t r a u m a s  . . . h a v e  m i t i g a t i n g  w e i g h t  



i f  r e l e v a n t  t o  t h e  d e f e n d a n t ' s  c h a r a c t e r ,  r e c o r d ,  o r  t h e  c i r c u m -  

a s t a n c e s  of' t h e  R o g e r s ,  511 S o . 2 d  at 535; s e e  a l s o  Kampff 

v .  S t a t e ,  371 So.2d '1007, 1010 (Fla.1979) ( e v i d e n c e  ' t e n d i n g  t o  show 

f e l o n y  c o m m i t t e d  w h i l e  d e f e n d a n t  u n d e r  i n f l u e n c e  o f  e x t r e m e  m e n t a l  

o r  e m o t i o n a l  d i s t u r b a n c e  s h o u l d  have  b e e n  c o n s i d e r e d ) .  D a i l e y ' s  

m o t h e r  s a i d  t h a t  J i m v s  f a t h e r  d i e d  a t  t h e  a g e  of 4 3  f r o m  fz h e a r t  

a t t a c k .  J i m ,  who h a d  stdrtecl c o l l e g e ,  d i d  n o t  a d j u s t  w e l l  t o  t h e  

loss. S h e  c o u l d  n o t  a f f o r d  t o  k e c p  h i m  i n  college a f t e r  h i s  

f a t h e r ' s  d e a t h .  T h u s ,  h e  l e f t  c o l l e g e  a n d  e n l i s t e d  i n  t h e  A i r  

F o r c e .  ( R .  1391-93)  The l o s s  o f  his f a t h e r  may h a v e  b e c n  a f a c t o r  

i n f l u e n c i n g  D a i l c y  t o  d r i n k  t o o  much w h i l e  i n  t h e  m i l i t a r y  s e r v i c e .  

His d r i n k i n g  p r o b l e m  p r o g r e s s e d  t o  a l c o h o l i s m  which most  c e r t a i n l y  

e f f e c t e d  h i s  b e h a v i o r  a t  t h e  t ime of t h e  h o m i c i d e .  

( 3 )  D a i l e y  h a d  a good s e r v i c e  r e c o r d .  M i l i t a . r y  s e r v i c e  

i s  a n  e s t a b l i s h e d  f a c t o r  'Lo be c o n s i d e r e d  i n  m i t i g a t i o n .  R o g e r s ,  -- 

511 S o . 2 d  a t  535 ;  _I_- a c c o r d  - Pope  v .  S t a t e ,  4 4 1  S o . 2 d  1073 (Fla. 1 9 8 3 ) ;  

Halli-well  v .  S t a t e ,  5 2 3  S o . 2 d  55'7 (Fla. 1 9 7 5 ) .  I n  M a s t e r s o n  v .  

State, 516 So.2d 2 5 6  (Fla. l 9 8 7 ) ,  t h i s  C o u r t  f o u n d  t h e  d e f e n d a n t ' s  
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h o n o r a b l e  m i l i t a r y  s e r v i c e  p o s t - t r a u m a t i c  s tress d i s o r d e r  a n d  

s u b s t a n t i a l  d r u g  a n d  (31-coho1 c o n s u m p t i o n  on the  day  o f  t h e  m u r d e r s  

s u f f i c i e n t  t o  r e q u i r e  3 r e d u c t i o n  of  the d e a t h  p e n a l t y  t o  l i f e .  

D a i l e y  e n l i s t e d  i n  t h e  Air F o r c e  a f t e r  h i s  f a t h e r  d i e d .  

( R .  1392-03)  He was i n  Vie tnam t h r e e  t imes a n d  i n  Korea Germany 

a n d  t h e  P h i l i p p i n e s .  R i c h a r d  D o l l ~ r  t e s t i f i e d  t h a t  D a i l e y  was 3 

p 7 b i l l b o a r d - t y p e  G 1 9 3 f  a r e c r u i t e r B s  dream. He inla3 v e r y  good a t  

e l e c t r o n i c s ,  h i s  m i l i t a r y  j o b .  ( R .  1 3 7 9 )  

114  



( 4 )  D a i l e y  c o n t r i b u t e d  -~ t o  h i s  communi ty .  " E v i d e n c e  of 

c o n t r i b u t i o n s  t o  f a m i l y ,  communi ty ,  o r  s o c i e t y  r e f l e c t s  on charac- 

'ier a n d  p r o v i d e s  e v i d e n c e  o f  p o s i t i v e  c h a r a c t e r  t r a i t s  t o  be 

weighed i n  m i t i g a t i o n . ! !  R o g e r s ,  511 So.2d a t  535. Mary Kay D o l l a r  

r e c a l l e d  a n  i n c i d e n t  when J i m  s a v e d  % W O  p e o p l e  f rom d r o w n i n g  a t  ii 

0 

b e a c h  p a r t y .  A d d i t i o n a l l y ,  h e  i n t e r v e n e d  i n  a n  a r g u m e n t  b e t w e e n  a 

g i r l  a n d  he r  b o y f r i e n d  a n d  was s t a b b e d  e l e v e n  t i m e s .  (R. ' l370-- '12)  

( 5 )  D a i l e y  t J a s  r e l i g i o u s  a n d  s a n g  i n  c h u r c h  c h o i r .  I n  

Harmon, 5 2 7  S o . 2 d  at 169,  t h i s  C o u r t  a p p r o v e d  as  a m i t i g a t i n g  

f a c t o r  t h e  p s y c h i a t r i s t ' s  t e s t i m o n y  t h a t  Harmon 'CJBS  a r e l i g i o u s  

man who a t t e n d e d  c h u r c h  r e g u l a r l y  i n  t h e  p a s t ,  a n d  t h a t  h e  was a n  

i n t e l l i g e n t  p e r s o n .  J i m  D a i l e y  s a n g  i n  t h e  c h u r c h  c h o i r  a.nd t a u g h t  

S u n d a y  S c h o o l  w h e n  ne was mar r i ed .  ( R .  1373)  H e  a l s o  s a n g  i n  t h e  

c h o i r  as a c h i l d ;  h i s  f a t h e r  Has Lhe c h o i r  d i r e c t o r .  (R. 1 3 9 1 )  

(6) D a i l e y ' s  c o d e f e n d a n t  who w a x  a t  least e q u a l l y  
__I- 

c u l p a b l e  r e c e i v e d  a l i f e  s e n t e n c e .  D i s p a r i t y  i n  s e n t e n c i n g  i s  a 

v a l i d  a n d  o f t e n  c i t e d  m i t i g a t i n g  f a c t o r .  S e e  e . g .  I Lamb, 532 S o . 2 d  

a t  1053 ( c o d e f e n d a n t  :s p l e a - b a r g a i n e d  s e v e n t e e n - y e a r  s e n t e n c e  was 

m i t i g a t i n g  f a c t o r ) ;  Harmon, 5 2 7  S o . 2 d  a t  189 ( j u r y  may have  

r e a s o n a b l y  c o n s i d e r e d  a c c o m p l i c e  : s  s e v e n t e e n  y e a r  s e n t e n c e  i n  

recommending  l i f e ) ;  Cra ig ,  510 S o . 2 d  at, 879 ( d e g r e e  o f  p a r t i c i -  

p a t i o n  a n d  r e l a t i v e  c u l p a b i l i t y  of a c c o m p l i c e  t o g e t h e r  w i t h  a n y  

d i s p a i - i t y  of  t r e a t , m e n t ,  a r e  p r o p e r  f a c t o r s  t o  b e  c o n s i d e r e d  i n  

s e n t e n c i n g ) ;  R o g e r s ,  511 90.26 a t  535 ( l e s s e r  s e n t e n c e s  imposed  on 

accomplices may be c o n s i d e r e d  i n  m i t i g a t i o n ) .  

--- 

I d e n t i c a l  crimes c o m m i t t e d  by i n d i v i d u a l s  w i t h  s i m i l a r  
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c r i m i n a l  h i s t o r i e s  r e q u i r e  i d e n t i c s l  s e n t e n c e s .  S l a t e r  v .  S t a t e ,  

3 1 6  S o . 2 d  539,  542 ( F l a .  1975)  ( d e f e n d a n t s  s h o u l d  n o t  b e  t r e a t e d  

d i f f e r e n t l y  upon same or' s imilar  f a c t s ) .  U n i f o r m i t y  a n d  p r e d i c t  - 
a b i l i t y  of r e s u 1 . t  a re  wha t  F l o r i d a  c s  d e a t h  p e n a l t y  s t a t u t e  was 

i n t e n d e d  t o  a c c o m p l i s h .  S e e  Furman v .  G e o r g i a ,  408 U.S. 2 3 8 ,  92 

S.  Ct. 2 7 2 6 ,  33 L .  Ed.  26  346 ( 1 9 7 2 ) ;  Dixon  v .  S t a t e :  28.3 S o . 2 d  

1 (Fla. 1 9 7 3 ) .  

The trial j u d g e  d i s c u s s e d  t h e  d i s p a r i t y  i n  s e n t e n c i n g  a t  

t h e  s e n t e n c i n g  h e h r i n g  a n d  i n  h i s  w r i t t e n  f i n d i n g s  o f  f a c t ,  n o t  as 

m i t i g a t i o n  b u t  as r e a s o n  f o r  i m p o s i n g  t h e  d e a t h  p e n a l t y .  A l t h o u g h  

P e a r c y  r e c e i v e d  a l i f e  s e n t e n c e ,  J u d g e  P e n i c k ,  t ~ h o  a l s o  p r e s i d e d  

o v e r  P e a r c y  ' s  t r i a l ,  compared t h e  c v i d e n e e  anci c o n c l u d e d  t h a t  

D a i l e y  W ~ S  t h e  more c u l p a b l e .  ( H .  2 3 9 ,  1445-46)  He c o n c l u d e d  t h a t  

D a i i e y  was s t c l e a r l y  t h e  d o m i n a t i n g  f o r c e  b e h i n d  t h e  m u r d e r  of 

S h e l l y  B o g g i o . 9 g  ( R .  2 3 9 )  B e c a u s e  n o  e v i d e n c e  a t  D a i l e y ' s  t r i a l  

s u g g e s t e d .  t h a t  D a i l e y  was t h e  7 ' d o m i n a t i n g  f o r c e ,  t h e  j u d g e  mus t  

h a v e  b a s e d  h i s  c o n c l u s i o n  on e v i d e n c e  f rom the c o d e f e n d a n t  * s  t r i a l .  

T h i s  C o u r t  h a s  u p h e l d  di.spr; r a t e  s e n t e n c i n g  when t h e  

d e f e n d a n t  was t h e  : 'dominant  force" b e h i n d  t h e  I iomici .de.  See e . g . ,  

blarek v .  S t a t e ,  492 S o . 2 a  1055, 1058 (Fla. 1 9 8 6 ) ;  Mzeks - v .  S t a t e ,  

339 S o . 2 d  1 8 6 ,  192 ( F l a .  1 9 7 6 ) .  S u c h  cases a r e  d i s t i n g u i s h a b l e ,  

ho.r.aever ~ b e c s u s e  t h e  d e f e n d a n t s  tlier*?j.i: x e r e  elear-& more g u i l t y  

t h a n  their s c c o m p l i c e s  . I n  J!larek, f o r  e x a m p l e  thi, d e f e n d a n t  

t a l k e d  t o  t h e  two women t h e  men s t o p p e d  t o  h e l p  f o r  f o r t y - f i v e  

m i n u t e s  b e f o r e  c o n v i n c i n g  them t o  g e t  i n t o  t h e  t r u c k .  H i s  aceom- 

p l i e e  r -emained i n  t h e  t r u c k  most of t h a t  time ;And d i d  n o t  talk w i t h  
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t h e  women. On ly  M a r e k v s  f i n g e r p r i n t  was f o u n d  w h e r e  t h e  body was 

d i s c o v e r e d .  I n  Meeks, t h e  d e f e n d a n t  k i l l e d  two men i n  r o b b e r i e s  

t w o  weeks  a p a r t .  H i s  a c c o m p l i c e  was o n l y  i n v o l v e d  i n  o n e  of t h e  

r o b b e r i e s .  Meeks v .  S t a t e ,  14 F.L.W. 3 1 3  ( F l a .  J u n e  2 2 ,  1 9 8 9 ) .  

T h e r e  was no  c l e a r  e v i d e n c e  i n  t h e  case a t  h a n d  a s  t o  

which  o f  t h e  c o d e f e n d a n t s  was more c u l p a b l e .  The t e s t i m o n y  of t h e  

v i c t i m ' s  s i s te r  a n d  D a i l e y P s  two h o u s e m a t e s  s u g g e s t e d  t h a t  P e a r c y  

may h a v e  b e e n  t h e  d o m i n a n t  f i g u r e .  He d r o v e  t h e  car  a n d  d a n c e d  

w i t h  t h e  v i c t i m  a t  t h e  b a r  t h a t  e v e n i n g .  A f t e r  t h e y  t o o k  G a y l e  

B a i l e y  home, Shaw t e s t i f i e d  t h a t  P e a r c y  l e f t  w i t h o u t  D a i l e y  t o  t a k e  

S h e l l e y  home. B a i l e y  b e l i e v e d  t h a t  b o t h  P e a r c y  a n d  D a i l e y  l e f t  

t o g e t h e r  to t ake  S h e l l e y  home a l t h o u g h  G a y l e  was i n  t h e  b a t h r o o m  

when t h e y  l e f t .  P a u l  S k a l n i k  t e s t i f i e d  t h a t  D a i l e y  t o l d  h i m  P e a r c y  

h e l d  t h e  g i r l  u n d e r .  ( R .  1 1 1 6 )  I f  t h e  j u d g e  h e a r d  a n y  e v i d e n c e  

s u g g e s t i n g  t h a t  D a i l e y  was t h e  d o m i n a n t  f i g u r e ,  i t  came f r o m  s e l f -  * 
s e r v i n g  s t a t e m e n t s  by P e a r c y  i n t r o d u c e d  o n l y  a t  P e a r c y ' s  t r i a l .  

T h i s  was n o t  a case i n  w h i c h  t h e  c o d e f e n d a n t  e n t e r e d  i n t o  

a p l e a  a g r e e m e n t  i n  e x c h a n g e  f o r  a l i f e  s e n t e n c e .  S e e  Brown v .  

S t a t e ,  473 S o . 2 d  1260 ,  1268  (Fla. 1 9 8 5 )  ( c o d e f e n d a n t  e n t e r e d  p l e a  

f o r  l i f e  s e n t e n c e ;  m o r e o v e r ,  e v i d e n c e  a t  t r i a l  showed t h a t  B r o w n ' s  

r o l e  was more s i g n i f i c a n t ) ;  B a s s e t t  v .  S t a t e ,  449  S o . 2 d  8 0 s  ( F l s .  

1 9 8 4 )  ( p e r m i s s i b l e  to allow o n e  e q u a l l y  g u i l t y  d e f e n d a n t  t o  p l e a d  

g u i l t y  a n d  be  s e n t e n c e d  to l i f e  a n d  t h e  o t h e r  t o  e x e r c i s e  r i g h t  t o  

j u r y  t r i a l  a n d  t a k e  c h a n c e  o f  r e c e i v i n g  d e a t h  p e n a l t y ) .  Even i n  

t h e  case o f  p l e a  a g r e e m e n t s ,  h o w e v e r ,  i t  i s  a p p r o p r i a t e  t o  c o n s i d e r  

a s  m i t i g a t i o n  t h e  f a c t  t h a t  t h e  c o d e f e n d a n t s  made a g r e e m e n t s  w i t h  
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t h e  s t a t e  a n d  r e c e i v e d  l e s s e r  s e n t e n c e s .  S e e  M a l l o y  v .  S t a t e ,  382 

S o . 2 d  1 1 9 0 ,  1193  ( F l a .  1 9 7 9 ) .  

P e a r c y ' s  l i f e  s e n t e n c e  was n o t  p r e s e n t e d  t o  t h e  j u r y  as 

a f a c t o r  to c o n s i d e r  i n  m i t i g a t i o n .  The t r i a l  j u d g e  imposed  t h e  

s e n t e n c e ,  h o w e v e r ,  and  s h o u l d  h a v e  c o n s i d e r e d  i t  a s  m i t i g a t i o n  i n  

D a i l e y ' s  case .  Combined w i t h  t h e  o t h e r  m i t i g a t i o n ,  t h e  d i s p a r i t y  

was s u f f i c i e n t  t o  o u t w e i g h  t h e  two v a l i d  a g g r a v a t i n g  f a c t o r s .  

The t r i a l  c o u r t  j u d g e  s h o u l d  h a v e  f o u n d  two s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  -- s u b s t a n t i a l  i m p a i r m e n t  by a l c o h o l  a n d  d r u g s ;  

a n d  t h e  f i n a l  s t a t u t o r y  m i t i g a t o r  which i n c l u d e s  a l l  n o n s t a t u t o r y  

m i t i g a t i o n .  He s h o u l d  h a v e  w e i g h e d  t h o s e  a n d  t h e  n o n s t a t u t o r y  

m i t i g a t i o n  d i s c u s s e d  a b o v e  a g a i n s t  t h e  o n l y  two v a l i d  a g g r a v a t i n g  

f a c t o r s .  T h e  f i r s t  s t a t u t o r y  a g g r a v a t i n g  f a c t o r  -- t h a t  t h e  

A p p e l l a n t  was c o n v i c t e d  o f  a p r i o r  v i o l e n t  f e l o n y ,  d e s e r v e d  l i t t l e  

w e i g h t  b e c a u s e  i t  was o n l y  a 1979  b a r r o o m  i n c i d e n t .  The o t h e r  

a g g r a v a t o r  -- t h a t  t h e  h o m i c i d e  was h e i n o u s ,  z t r o c i o u s  o r  c r u e l ,  

i s  f o u n d  t o  e x i s t  i n  most  h o m i c i d e s .  A l t h o u g h  i t  i s  d e s e r v i n g  of  

some w e i g h t ,  i t  is  n o t  d e s e r v i n g  o f  s o  much w e i g h t  t h a t  no  amount 

o f  m i t i g a t i o n  w o u l d  ove rcome  i t .  The m i t i g a t i o n  i n  t h i s  c a s e ,  

p a r t i c u l a r l y  t he  d i s p a r a t e  s e n t e n c i n g  o f  Jack P e a r c y ,  t i p p e d  t h e  

s c a l e s  i n  f a v o r  o f  l i f e ,  t h u s  m a n d a t i n g  i m p o s i t i o n  o f  a l i f e  

s e n t e n c e .  
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ISSUE X I 1 1  

THE T R I A L  J U D G E  E R R E D  BY BASING HIS 

INFORMATiON FROM THE CODEFENDANT'S 
T R I A L ,  THE CODEFENDANT'S P S I ,  A N D  

D U M ,  THUS V I O L A T I N G  THE APPELLANT ' S  
R I G H T  TO CONFRONT THE WITNESSES. 

SENTENCE, I N  PART, O N  OFF-THE-RECORD 

THE PROSECUTORtS SENTENCING MEMORAN-  

J u d g e  P e n i c k  s t a t e d  i n  h i s  s e n t e n c i n g  o r d e r  t h a t  h e  

p r e s i d e d  o v e r  t h e  t r i a l s  o f  b o t h  d e f e n d a n t s  a c c u s e d  of t h i s  m u r d e r  

a n d  t h a t  J a c k  P e a r c y ,  t h e  c o d e f e n d a n t ,  was f o u n d  g u i l t y  of f i r s t -  

d e g r e e  m u r d e r  a n d  s e n t e n c e d  t o  l i f e  i n  p r i s o n .  ( R .  2 3 2 )  H e  s a i d  

t h a t  h e  1 9 c a r e f u l l y  c o n s i d e r e d  Lhe e v i d e n c e  p r e s e n t e d  a t  e a c h  t r i a l ,  

t h e  s e n t e n c i n g  p h a s e  of e a c h  t r i a l  a n d  a t  e 2 c h  s e n t e n c i n g *  t h e  

S e n t e n c i n g  Memoranda f i l e d  [by  t h e  p r o s e c u t o r ] ,  t h e  a r g u m e n t s  o f  

a l l  c o u n s e l ,  a n d  t h e  s t a t e m e n t  r e a d  i n t o  t h e  r e c o r d  a n d  p l a c e d  i n  

t h e  f i l e  by t h e  D e f e n d a n t  . . . . I 1  He a l s o  c o n s i d e r e d  t h e  p r e -  

s e n t e n c e  i n v e s t i g a t i o n  ( t t P S I t r )  " f o r  e a c h  d e f e n d a n t .  r1 ( R  - 232-33)  

The j u d g e  f o u n d  t h a t  D a i l e y  ''was c l e a r l y  t h e  d o m i n a t i n g  f o r c e  

b e h i n d  t h e  m u r d e r  o f  S h e l l y  B o g g i o . "  ( R .  2 3 9 )  H i s  c o n s i d e r a t i o n  

o f  i n f o r m a t i o n  n o t  o f  r e c o r d  was c l e a r l y  r e v e r s i b l e  e r r o r .  

I n  G a r d n e r  v .  F l o r i d a ,  430 U.S. 3 4 9 ,  3 5 2 ,  97  S .  C t .  1197 ,  

51 L .  Ed.  2d 3 9 3 ,  3 9 8  ( 1 9 7 7 ) ,  t h e  U n i t e d  S t a t e s  Supreme  C o u r t  

r e i t e r a t e d  t h a t  ' I t he  s e n t e n c i n g  p r o c e s s g  as  w e l l  as t h e  t r i a l  

i t s e l f ,  mus t  s a t i s f y  t h e  r e q u i r e m e n t s  o f  t h e  Due P r o c e s s  C l a u s e . 9 f  

430  U.S. a t  358, 51 L .  Ed.  2d a t  402 .  The  G a r d n e r  C o u r t  h e l d  t h a t  

t h e  c o u r t ' s  c o n s i d e r a t i o n  of p o r t i o n s  o f  t h e  d e f e n d a n t ' s  p r e s e n -  

t e n c e  i n v e s t i g a t i o n  n o t  p r o v i d e d  t o  d e f e n s e  c o u n s e l  d e n i e d  t h e  
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d e f e n d a n t  d u e  p r o c e s s .  430  U.S. a t  3 6 2 ,  51  L .  E d .  2d a t  404 .  

I n  P o r t e r  v .  S t a t e ,  400  S o . 2 d  5 ( F l a .  19811 ,  t h i s  C o u r t  

a p p l i e d  G a r d n e r  t o  t h e  e x t r a j u d i c i a l  c o n s i d e r a t i o n  of d e p o s i t i o n s  

of a s t a t e  w i t n e s s .  I t  h e l d  t h a t  t h e  G a r d n e r  r u l i n g  s h o u l d  e x t e n d  

to plany o t h e r  i n f o r m a t i o n  c o n s i d e r e d  by t h e  c o u r t  i n  t h e  s e n t e n c i n g  

p r o c e s s  w h i c h  i s  n o t  p r e s e n t e d  i n  o p e n  c o u r t . 1 1  400 S o . 2 d  a t  7 .  

It is  now c l e a r l y  e s t a b l i s h e d  t h a t  t h e  s e n t e n c i n g  j u d g e ' s  r e l i a n c e  

on i n f o r m a t i o n  from a c o d e f e n d a n t ' s  s t a t e m e n t s ,  n o t  made at t h e  

d e f e n d a n t ' s  t r i a l ,  i s  r e v e r s i b l e  e r r o r .  E n g l e  v .  S t a t e ,  438  S o . 2 d  

8 0 3 ,  813-14  ( F l a .  1 9 8 3 ) ,  c e r t .  d e n i e d ,  465  U.S. 1 0 7 4 ,  104  S .  C t .  

1 4 3 0 ,  79  L .  Ed .  2d 7 5 3  ( 1 9 8 4 ) ;  a c c o r d  Rhodes  v .  S t a t e ,  14 F.L.W. 

3 4 3 ,  334-35  ( F l a .  J u l y  6 ,  1 9 8 9 )  ( e r r o r  t o  a l l o w  j u r y  to hear  t a p e d  

s t a t e m e n t  of Nevada  v i c t i m  of u n r e l a t e d  c r i m e ) ;  W a l t o n  v .  S t a t e ,  

481 S o . 2 d  1197  ( F l a .  1 9 8 5 )  ( e r r o r  f o r  c o u r t  a n d  j u r y  t o  h e a r  

c o n f e s s i o n s  of c o d e f e n d a n t s  n o t  a v a i l a b l e  f o r  c r o s s - e x a m i n a t i o n )  ; 

G a r d n e r  v .  S t a t e ,  480 S o . 2 d  91 ( F l a .  1 9 8 5 )  ( e r r o r  t o  a l l o w  o f f i c e r  

t o  t e s t i f y  a b o u t  c o d e f e n d a n t ' s  s t a t e m e n t s  i n c r i m i n a t i n g  d e f e n d a n t ) .  

E n g l e  i s  d i r e c t l y  on  p o i n t .  I n  t h a t  ca se ,  t h e  s e n t e n c i n g  

j u d g e  c o n s i d e r e d  i n f o r m a t i o n  f r o m  t h e  c o d e f e n d a n t ' s  c o n f e s s i o n s  a n d  

s t a t e m e n t s  i n t r o d u c e d  a t  t h e  c o d e f e n d a n t ' s  t r i a l  f o r  t h e  same 

m u r d e r .  V a c a t i n g  . the s e n t e n c e ,  t h i s  C o u r t  h e l d  t h a t  c o n s i d e r a t i o n  

o f  a c o n f e s s i o n  a d m i t t e d  a t  t h e  c o d e f e n d a n t  !s t r i a l  u n c o n s t i t u t i o n -  

a l l y  d e n i e d  t h e  d e f e n d a n t  a n  o p p o r t u n i t y  t o  c r o s s - e x a m i n e  a n d  

c o n f r o n t  t h e  c o d e f e n d a n t .  438  S o . 2 d  a t  813-14. 

The c o n s i d e r a t i o n  o f  t h e  c o n f e s s i o n  or 
s t a t e m e n t  of a c o - d e f e n d a n t  is  q u i t e  d i f f e r e n t  
f rom t h e  c o n s i d e r a t i o n  o f  a p r e s e n t e n c e  r e p o r t .  
I f  t h e  d e f e n d a n t  d i s p u t e s  t h e  t r u t h  o f  a p r e -  
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s e n t e n c e  r e p o r t ,  h e  h a s  t h e  r i g h t  t o  s e c u r e  
c o n f r o n t a t i o n  a n d  c r o s s - e x a m i n a t i o n  i f  he  
wi shes  t o  do s o .  On t h e  o t h e r  h a n d ,  a d e f e n d -  
a n t  c a n n o t  r e q u i r e  a c o - d e f e n d a n t  t o  w a i v e  h i s  
c o n s t i t u t i o n a l  r i g h t  t o  r e m a i n  s i l e n t  a n d  f o r c e  
h in :  t o  t e s t i f y  d u r i n g  t h e  s e n t e n c i n g  p r o c e d u r e .  

438 S o . 2 d  a t  814 ( c i t a t i o n  o m i t t e d ) .  

The same i s  t r u e  i n  t h i s  case.  The  s e n t e n c i n g  j u d g e  

" c a r e f u l l y  c o n s i d e r e d "  a l l  o f  t h e  e v i d e n c e  a t  t h e  c o d e f e n d a n t  Is 

t r i a l .  He c o n s i d e r e d  n o t  o n l y  t h e  g u i l t  p h a s e  e v i d e n c e ,  b u t  t h e  

p e n a l t y  p h a s e  a n d  s e n t e n c i n g  h e a r i n g  e v i d e n c e .  Even worse,  h e  

c o n s i d e r e d  t h e  a r g u m e n t s  o f  c o u n s e l  a t  t h e  c o d e f e n d a n t ' s  t r i a l  a n d  

t h e  c o d e f e n d a n t ' s  p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t .  T h i s  i s  n o t  

s p e c u l a t i o n  -- h e  s a i d  s o  i n  h i s  o r d e r .  ( R .  232 -33)  

A d d i t i o n a l l y ,  t h e  j u d g e  c o n s i d e r e d  t h e  p r o s e c u t o r  ' s  

memorandum s u p p o r t i n g  d e a t h  wh ich  c o n t a i n e d  f a c t s  a b o u t  P e a r c y  n o t  

i n  e v i d e n c e .  The memorandum i n c l u d e d  t h e  f o l l o w i n g :  

Jack  P e a r c y  was a r r e s t e d  i n  O l a t h e ,  K a n s a s  
where he  i n i t i a l l y  g a v e  a v i d e o - t a p e d  s t a t e m e n t  
t o  D e t e c t i v e s  LaRue a n d  P r u e t t  o f  t h e  O l a t h e  
P u b l i c  S a f e t y  D e p a r t m e n t .  After  b e i n g  t r a n s -  
p o r t e d  back t o  P i n e l l a s  Coun ty  he made s t a t e -  
m e n t s  which u l t i m a t e l y  i m p l i c a t e d  James D a i l e y  
i n  t h e  m u r d e r .  ( R .  1 5 4 - 6 0 )  

T h e  v a s t  m a j o r i t y  o f  t h e  i n f o r m a t i o n  t h a t  J u d g e  P e n i c k  

c o n s i d e r e d  i s  n o t  of r e c o r d .  None o f  P e a r c y ' s  t r i a l  i s  of  record .  

P e a r c y ' s  P S I  i s  n o t  i n  t h e  r e c o r d  a n d  i t  is  u n l i k e l y  t h a t  d e f e n s e  

c o u n s e l  saw i t  or e v e n  s u s p e c t e d  t h a t  t h e  j u d g e  w o u l d  c o n s i d e r  i t .  

A l t h o u g h  t h e  p r o s e c u t o r ' s  s e n t e n c i n g  memorandum i s  .in t h e  r e c o r d ,  

i t  c o n t a i n s  i n f o r m a t i o n  a p p a r e n t l y  l e a r n e d  t h r o u g h  t h e  p r o s e c u t o r ' s  

o f f i c e  o r  a t  t h e  c o d e f e n d a n t ' s  t r i a l .  The  s e n t e n c i n g  j u d g e  may n o t  
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c o n s i d e r  mat ters  n o t  o f  r e c o r d  i n  h i s  f i n d i n g s  o f  f a c t  s u p p o r t i n g  

t h e  d e a t h  p e n a l t y .  S e e  C r a i g  v .  S t a t e ,  510  S o . 2 d  857, 8 6 7  ( F l a .  

1 9 8 7 )  ( v o t e  t a l l y  on  j u r y ' s  recommended s e n t e n c e  n o t  o f  r e c o r d ) .  

The  t r i a l  j u d g e  a l s o  n o t e d  t h a t  h e  c o n s i d e r e d  D a i l e y e s  

p r e s e n t e n c e  i n v e s t i g a t i o n  r e p o r t .  I n c l u d e d  t h e r e i n  was a v i c t i m  

i m p a c t  s t a t e m e n t :  

T h i s  o f f i c e r  s p o k e  d i t h  F r a n k  B o g g i o ,  f a t h e r ,  
who s t a t e d  t h a t  h i s  l i f e ,  a n d  t h a t  o f  h i s  
f a m i l y  was d r a s t i c a l l y  c h a n g e d  a n d  t h a t  his 
l i f e  has  p r a c t i c a l l y  been  d e s t r o y e d .  He s t a t e s  
t h a t  S h e l l e y  was t h e  f a m i l y  n u c l e u s  a n d  e v e r y -  
t h i n g  has  now c h a n g e d .  Mr. B o g g i o  f u r t h e r  
s t a t e d  t h a t  he  l i v e s  i n  c o n s t a n t  d e p r e s s i o n  a n d  
f e s r  a n d  t h a t  t h e y  h a v e  a l l  l o s t  t h e i r  freedom 
a n d  t r u s t  of o t h e r s .  F i n a l l y ,  Mr. B o g g i o  
s t a t e s  t h a t  t h e  d e f e n d a n t s  had  n o  r e a s o n  o r  
m o t i v e  t o  k i l l  S h e l l e y  a n d  h a v e  shown n o  
remorse w h s t s o e v e r .  

( R .  243-D) T h i s  s t a t e m e n t  

U n i t e d  S t a t e s  Supreme  C o u r t  

p r e c l u d e s  a c a p i t a l  s e n t e n c i n g  j u r y  from c o n s i d e r i n g  v i c t i m  i m p a c t  @ 

was n o t  e v i d e n c e .  F u r t h e r m o r e ,  t h e  

h a s  h e l d  t h a t  t h e  e i g h t h  amendment 

e v i d e n c e .  Booth v .  M a r y l a n d ,  482 U.S. 4 9 6 ,  107  S .  Ct. 2 5 2 9 ,  96  L .  

E d .  2d 440 ( 1 9 8 7 ) .  B e c a u s e  t h e  j u d g e  i m p o s e s  s e n t e n c e  i n  F l o r i d a ,  

t h e  B o o t h  h o l d i n g  also p r e c l u d e s  t h e  j u d g e  f rom c o n s i d e r i n g  s u c h  
50 t e s t i m o n y .  Grossman v .  S t a t e ,  5 2 5  S o . 2 d  833 ( F l a .  1 9 8 8 ) .  

I t  a p p e a r s  t h a t  D a i l e y  was g i v e n  a copy of t h e  P S I  a t  t h e  
s e n t e n c i n g  h e a r i n g .  D e f e n s e  c o u n s e l  d i d  n o t  make a n y  s p e c i f i c  
o b j e c t i o n s  b u t  remarked t h a t  h e  c o u l d  c l e a r  t h i n g s  up  " a f t e r  t h e  
f a c t . I T  ( R .  1 4 4 1 )  F a i l u r e  t o  o b j e c t  i n  t h e  s e n t e n c i n g  p r o c e e d i n g  
of a c a p i t a l  t r i a l  " s h o u l d  n o t  be c o n c l u s i v e  o f  t h e  s p e c i a l  s c o p e  
o f  r e v i e w  by t h i s  C o u r t  i n  d e a t h  c a s e s . "  E l l e d g e  v .  S t a t e ,  346  
S o . 2 d  9 9 8 ,  1002 ( F l a .  1 9 7 7 ) ;  s e e  a l s o  Combs v .  S t a t e ,  5 2 5  S o . 2 d  
8 5 3 ,  855 ( F l a .  1 9 8 8 )  ( n o  o b j e c t i o n  n e e d e d  f o r  r e v e r s a l  o f  H i t c h c o c k  
e r r o r ) .  C o n t r a ,  G r o s s m a n ,  5 2 5  S o . 2 d  a t  843. 
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There  i s  no  e v i d e n c e  t h a t  t h e  j u d g e  g a v e  d e f e n s e  c o u n s e l  

n o t i c e  t h a t  h e  i n t e n d e d  t o  c o n s i d e r  e v i d e n c e  f rom P e a r c y ' s  t r i a l  

o r  o t h e r  n o n r e c o r d  i n f o r m a t i o n .  51 A t  s e n t e n c i n g ,  h e  t o l d  D a i l e y  

t h a t  h e  h a d  p r e s i d e d  a t  a n d  h e a r d  t h e  e v i d e n c e  i n  b o t h  t r i a l s ,  a n d  

t h a t  h e  f o u n d  D a i l e y  t h e  most c u l p a b l e .  ( R .  1 4 4 5 - 4 6 )  He h a d  

a l r e a d y  p r e p a r e d  h i s  w r i t t e n  f i n d i n g s  w h i c h  he  s i g n e d  a t  s e n t e n c -  

i n g .  The A p p e l l a n t  w a i v e d  f o r m a l  r e a d i n g  o f  t h e  o r d e r .  ( R .  1 4 4 8 )  

P e a r c y  was c a l l e d  as a w i t n e s s  a t  D a i l e y ? s  t r i a l .  He 

e x e r c i s e d  h i s  f i f t h  amendment r i g h t  ?nd r e f u s e d  t o  t e s t i f y .  ( R .  

986 -89)  D a i l e y  c o u l d  n o t  f o r c e  h i m  t o  w a i v e  h i s  c o n s t i t u t i o n a l  

r i g h t  a n d  t e s t i f y  a t  s e n t e n c i n g .  See E n g l e ,  438 S o . 2 d  at 814. 

T h u s ,  D a i l e y  c o u l d  n o t  c r o s s - e x a m i n e  h i m .  

I t  i s  e a s y  t o  s ee  why D a i l e y  was p r e j u d i c e d  by t h i s  

e r r o r .  A s  n o t e d  by t h e  p r o s e c u t o r ?  P e a r c y  g a v e  a v i d e o - t a p e d  

s t a t e m e n t  upon h i s  a r r e s t  a n d  l a t e r  g a v e  a s t a t e m e n t  i m p l i c a t i n g  

D a i l e y .  ( R .  159 -60)  He w o u l d  c e r t a i n l y  h a v e  m i n i m i z e d  h i s  own 

i n v o l v e m e n t  i n  t h e s e  s e l f - s e r v i n g  s t a t e m e n t s .  H e  was n o t  s u b j e c t  

t o  c r o s s - e x a m i n a t i o n .  A c c o r d i n g l y ,  D a i l e y  was d e n i e d  h i s  s i x t h  

amendment r i g h t  t o  c o n f r o n t a t i o n .  I f  he i s  n o t  g r a n t e d  a new t r i a l  

o r  new p e n a l t y  p h a s e  h e a r i n g  f o r  r e a s o n s  s t a t e d  i n  o t h e r  i s s u e s  

h e r e i n ,  he must  be  g r a n t e d  a new s e n t e n c i n g  h e a r i n g .  

51 A l t h o u g h  d e f e n s e  c o u n s e l  p r o b a b l y  r e a l i z e d  t h a t  t h e  j u d g e  
w o u l d  c o n s i d e r  t h e  p r o s e c u t o r ' s  memorandum, h e  w o u l d  n o t  h a v e  s u s -  
p e c t e d  t h a t  t h e  j u d g e  would  r e l y  on f a c t s  n o t  i n  e v i d e n c e  f rom i t .  

1 2 3  



CONCLUSION 

F o r  t h e  a b o v e  r e a s o n s ,  A p p e l l a n t  JAMES MILT01 D I L E Y  

r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  C o u r t  r e v e r s e  h i s  c o n v i c t i o n  a n d  

remand f o r  a new t r i a l .  If t h e  C o u r t  d o e s  n o t  g r a n t  t h i s  r e l i e f ,  

A p p e l l a n t  r e q u e s t s  t h a t  t h i s  C o u r t  v a c a t e  h i s  d e a t h  s e n t e n c e  a n d  

remand f o r  t h e  i m p o s i t i o n  of a l i f e  s e n t e n c e  o r ,  i n  t h e  l e s se r  

a l t e r n a t i v e ,  a w a r d  h i m  a new p e n a l t y  t r i a l  b e f o r e  a j u r y  i m p a n e l e d  

f o r  that p u r p o s e ,  a n d  a new s e n t e n c i n g .  
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