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, ' .  

ISSUE I 

THE T R l A L  C O U R T  E R R E D  BY A D M I T T I N G  
E V I D E N C E  THAT THE APPELLANT EXERCISED 
HIS R I G H T  TO AN E X T R A D I T I O N  H E A R I N G  
A N D  BY P E R M I T T I N G  THE PROSECUTOR TO 
COMMEiVT oN T H A T  E V l D E N C E  D U R I N G  HIS 
O P E N I N G  A R G U M E N T .  

A p p e l l e e ' s  bas i c  p r e m i s e  -- t h a t  where e v i d e n c e  o f  f l i g h t  

i s  r e l e v a n t  t o  c o n s c i o u s n e s s  o f  g u i l t ,  r e s i s t a n c e  t o  e x t r a d i t i o n  

i s  r e l e v a n t  -- was b a s e d  on  f a u l t y  r e a s o n i n g .  Even i f  i t  were o f  

some p r o b a t i v e  v a l u e  t h a t  D a i l e y  was l i v i n g  i n  C a l i f o r n i a  a t  t h e  

time o f  h i s  a r r e s t ,  t h e  j u r y  d i d  n o t  n e e d  t o  know t h a t  h e  r e f u s e d  

t o  w a i v e  e x t r a d i t i o n .  H a l l i d a y  c o u l d  h a v e  t e s t i f i e d  o n l y  t h a t  

D a i l e y  was a r r e s t e d  i n  C a l i f o r n i a  a n d  r e t u r n e d  t o  F l o r i d a .  

C o n t r a r y  t o  A p p e l l e e ' s  c o n t e n t i o n ,  D a i l e y  ' s  r e f u s a l  t o  

waive e x t r a d i t i o n  was n o t  e v i d e n c e  o f  f l i g h t  a n d  d i d  n o t  show 

c o n s c i o u s n e s s  o f  g u i l t .  We a r e  n o t  t a l k i n g  a b o u t  h i s  d e p a r t u r e  f o r  

Miami t h e  d a y  a f t e r  t h e  h o m i c i d e ,  o r  2ven  h i s  d e p a r t u r e  from Miami 

a day  l a t e r .  ( R .  1 0 0 1 )  Me a r e  t a l i t i n g  a b o u t  h i s  e x t r a d i t i o n  from 

C a l i f o r n i a  some s i x  o r  s e v e n  mon ths  a f t e r  t h e  h o m i c i d e .  D a i l e y  nad 

l i v e d  i n  F l o r i d a  o n l y  a b o u t  t h r e e  mon ths  p r i o r  t o  t h e  h o m i c i d e .  

( R .  243-H) He had  s p e n t  most of h i s  l i f e  i n  K a n s a s .  (R. 1365-70)  

T h a t  h e  was l i v i n g  i n  C a l i f o r n i a  mon ths  a f t e r  t h e  crime was n o t  

e v i d e n c e  o f  f l i g h t ,  a n d  t h a t  h e  hlas n o t  a n x i o u s  t o  r e t u r n  Lo 

F l o r i d a  t o  face  m u r d e r  c h a r g e s  was n o t  e v i d e n c e  o f  g u i l t .  

C o n t r a r y  t o  A p p e l l e e ' s  s t a t e m e n t ,  t h e  e v i d e n c e  showed t h a t  
D a i l e y  d i d  not u s e  a n  a s sumed  name when he  r e g i s t e r e d  a t  t h e  h o t e l  
i n  Miami. H a l l i d a y  t e s t i f i e d  t n a t  h e  r e g i s t e r e d  a s  ISJ.  D a i l e y . "  
It was Jack P e a r c y  who r e g i s t e r e d  u n d e r  a n  a s sumed  name. ( R .  9 1 4 )  
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Whether t h e  r i g n t  t o  r e f u s e  t o  vJaive e x c r a d i t i o n  i s  a 

c o n s t i t u t i o n a l  r i g h t  i s  a l s o  i r r e l e v a n c .  Due p r o c e s s  i s  a c o n s t i -  

t u t i o n a l  r ig i l ' c  wh ich  r e q u i r e s  L 'undamental  f a i r n e s s .  The a d m i s s i o n  

of  D a i l e y ' s  r e f u s a l  t o  w a i v e  e x t r a d i t i o n  was f u n d a m e n t a l l y  u n f a i r  

b e c a u s e  h e  was l e d  t o  b e l i e v e  t h a t  liis 2 x e r c i s e  o f  t h a t  r i g h t  

c a r r i e d  no  a d v e r s e  c o n s e q u e n c e s .  jee W a i n w r i g h t  v .  G r e e n f i e l d ,  474  

U.S. 2 6 4 ?  106 S . C t .  654, 88 L.Ed.2d 6 2 3  ( 1 9 8 6 )  ( x h e r e  s t a t e  

i m p l i c i t l y  p r o m i s e s  t h a t  e x e r c i s e  o f  r i g h t  w i l l  n o t  be p e n a l i z e d ,  

i t  i s  f u n d a m e n t a l i y  u n f a i r  t o  a l l o w  s t a t e  t o  breach p r o m i s e  by 

s e e K i n g  t o  u s e  a e f e n d a n t ' s  e x e r c i s e  o f  r i g h t  t o  c o n v i c t ) ;  S o u t h  

Dartota  v .  N e v i l l e ,  459 U.d. 553,  1 0 3  S . C t .  9 1 6 ,  74  L . E a . 2 d  7 4 8  

( 1 9 8 3 ) ;  H e r r i n g  v .  S t a t e ,  501  S o . 2 d  1 9 ,  21  ( F l a .  3d D C A  1 9 8 6 )  

( a d m i s s i o n  o f  d e f ' e n d a n t ' s  r e f u s a l  t o  'cake "hand  s w a b  t e s t  f o r  

g u n s h o t  r e s i d u e "  u n f ' a i r  i f  p o l i c e  l e d  d e f e n d a n t  t o  b e l i e v e  n e  h a d  

r i g n t  t o  r e f u s e ) .  B e c a u s e  D a i l e y  was n o t  t o l d  a b o u t  a n y  a d v e r s e  

c o n s e q u e n c e s  f o r  r e f u s i n g  t o  w a i v e  e x t r a d i t i o n ,  h e  h a d  no  m o t i v a -  

t i o n  n o t  t o  b e h a v e  a s  h e  d i d ;  t h u s ,  xiis r e f u s a l  was s o  a m b i g u o u s  

t h a t  i t  h a d  no  p r o b a t i v e  v a l u e .  H e r r i n g ,  501 S 0 . 2 d  a t  21 .  

There  i s  no  r e q u i r e m e n t  t h a t  a n  e r r o r  be  a ' ' f e a t u r e  of 

t h e  t r i a l "  o r  t h a t  t h e  r e s u l t  i fwould  p r o b a b l y  h a v e  been  d i f f e r e n t "  

i 'o r  t h e  e r r o r  t o  be  h a r m f u l .  (See b r i e f  o f  A p p e l l e e  a t  5 )  The 

c o r r e c t  t e s t  i s  t h e  well-Kno\rJn D i G u i l i o  t e s t  -- w h e t h e r  i t  was 

shown beyona  a r e a s o n a b l e  d o u b t  t n a t  t h e  e r r o r  d i d  n o t  c o n t r i b u t e  

t o  t h e  v e r d i c t .  S t a t e  v .  D i G u i l i o ,  491 a 0 . 2 d  1129 ( F l a .  1 9 8 6 ) .  

In this case ,  where t h e  e v i d e n c e  was p r i m a r i l y  " s n i t c h i 1  t e s t i m o n y ,  

i t  c a n n o t  be  s a i d  t h a t  t h e  e r r o r  d i d  n o t  c o n t r i b u t e  t o  t n e  v e r d i c t .  

,. 



ISSUE 11 

THE T R I A L  C O U R T  COMMlTTED PER S E  REVERSIBLE 
E R R O R  BY A L L O W I N G  'THE STATE TO I N T R O D U C E  INTO 
E V I D E N C E  A B O O K - I N  P H O T O G R A P H  OF D A I L E Y  THAT 
WAS NOT P R O V I D E D  TO DEFENSE COUNSEL D U R I N G  DIS- 
C O V E R Y  W I T H O U T  H O L D I N G  A R I C H A R D S O N  H E A R I N G .  

A p p e l l e e  ' s  c o n t e n t i o n  t h a t  D a i l e y  Is c o u n s e l  l l abandonedr l  

h i s  o b j e c t i o n  t o  t h e  s t a t e ' s  d i s c o v e r y  v i o l a t i o n  by d e c l i n i n g  t h e  

j u d g e ' s  o f f e r  t o  a l l o w  h i m  t o  v o i r  d i r e  t h e  w i t n e s s  i s  a b s u r d .  The 

o b j e c t i o n  was n o t  t h a t  t h e  b o o k i n g  p h o t o g r a p h  was n o t  a u t h e n t i c  

b u t  t h a t  i t  was n o t  l i s t e d  i n  d i s c o v e r y .  V o i r  d i r e  o f  t h e  w i t n e s s  

would  h a v e  a n s w e r e d  none  of t h e  i n q u i r i e s  r e q u i r e d  by R i c h a r d s o n  

v .  S t a t e ,  246  3 0 . 2 d  771 (Fla. 1 9 7 1 ) .  

D e f e n s e  c o u n s e l  was n o t  r e q u i r e d  t o  s p e c i f i c a l l y  r e q u e s t  

a R i c h a r d s o n  h e a r i n g .  H i s  o b j e c t i o n  -- t h a t  t h e  p h o t o g r a p h  was n o t  

p r o v i d e d  i n  d i s c o v e r y  -- was s u f f i c i e n t .  That h e  h a d  access  t o  t h e  

b o o k i n g  p h o t o g r a p h  was i r r e l e v a n t .  He h a d  no  r e a s o n  t o  s u s p e c t  

' cha t  t h e  p r o s e c u t o r  wou ld  i n t r o d u c e  t h e  p h o t o g r a p h  i n t o  e v i d e n c e .  

A p p e l l e e ' s  a r g u m e n t  t h a t  D a i l e y  was n o t  p r e j u d i c e d  

b e c a u s e  a n o t h e r  p h o t o g r a p h  t a k e n  b e f o r e  t h e  h o m i c i d e  ( R .  1 4 7 3 )  

d e p i c t e d  h i m  Itno d i f f e r e n t l y n  is  a l s o  u n a v a i l i n g .  F i r s t ,  t h e  o t h e r  

p h o t o g r a p h ,  which d e p i c t e d  D a i l e y  s t a n d i n g  on  t h e  beach, was n o t  

a c l o s e - u p  s h o t  a n d  r e v e a l e d  l i t t l e  a b o u t  his a p p e a r a n c e .  S e c o n d ,  

a s h o w i n g  o f  p r e j u d i c e  i s  u n n e c e s s a r y .  The c o u r t ' s  f a i l u r e  t o  h o l d  
h 

L a R i c h a r d s o n  n e a r i n g  was p e r  s e  r e v e r s i b l e  e r r o r .  

J u s t i c e  Grimes's s p e c i a l l y  c o n c u r r i n g  o p i n i o n  i n  Brown v.  
S t a t e ,  515 S o . 2 d  2 1 1 ,  2 1 3  ( F l a .  1 9 8 7 ) ,  c i t e d  by A p p e l l e e ,  was 
a c t u a l l y  a d i s s e n t  t o  t h i s  C o u r t ' s  p r i o r  h o l d i n g  t h a t  f a i l u r e  t o  
h o l d  a R i c h a r d s o n  h e a r i n g  i s  n o t  s u b j e c t  t o  t h e  h a r m l e s s  e r r o r  



ISSUE P I 1  

THE T R I A L  C O U R T  E R R E D  BY A D M I T T I N G  

STATEMENTS BY THE CODEFENDANT WHO D I D  
N O T  TESTIFY AT T R I A L ,  THUS V I O L A T I N G  
DAILEY'S R I G H T  TO CONFRONTATION. 

EVIDENCE BASED ON OUT-OF-COURT 

A p p e l l e e  a r g u e d  t h a t  L e i t n e r  ' s  t e s t i m o n y  -- t h a t  h e  

" d i d n ' t  p a r t i c u l a r l y  e n j o y  h z v i n g  a n y t h i n g  t o  do  w i t h  i n m a t e s  t h a t  

were d i s c u s s i n g  a crime l i k e  t h a t  where someone  was k i l l e d ,  

e s p e c i a l l y  a 14  y e a r  o ld11  ( R .  1 0 2 6 )  -- was a d m i s s i b l e  u n d e r  9 90 .  

8 0 3  ( 1 8 ) ( b ) ,  F l a .  S t a t .  ( 1 9 8 7 ) ,  as a n  a d o p t i v e  a d m i s s i o n  by a p a r t y  

o p p o n e n t  b e c a u s e  of  D a i l e y ' s  l l a c q u i e s c e n c e  t o  t h e  i n c u l p a t o r y  

n a t u r e  o f  P e a r c y ' s  s t a t e m e n t . "  (Brief  o f  A p p e l l e e  a t  1 0 )  Pre- 

s u m a b l y ,  A p p e l l e e  meant  " L e i t n e r  ' s  s t a t e m e n t "  b e c a u s e  t h e r e  was no  

m e n t i o n  o f  a n y  s p e c i f i c  s t a t e m e n t  made by P e a r c y  t o  w h i c h  D a i l e y  

c o u l d  h a v e  " a c q u i e s c e d . "  I f  s o ,  t h e  a r g u m e n t  i s  mer i t l e s s  b e c a u s e  

D a i l e y  was n o t  r e q u i r e d  t o  t e s t i f y .  An a l l e g e d  a d m i s s i o n  i n  a 

c r i m i n a l  case i s  n o t  a d m i s s i b l e  u n d e r  this e x c e p t i o n  when t h e  

d e f e n d a n t  i s  p r i v i l e g e d  t o  r e m a i n  s i l e n t .  S t a t e  v.  G a l a s s o ,  217  

S o . 2 d  326  ( F l a .  1 9 6 8 ) .  

The same i s  t r u e  of L e i t n e r l s  s t a t e m e n t  t h a t  !'Jack 

[ P e a r c y ]  w a n t e d  m e  t o  e x p l a i n  t o  you  what h a p p e n e d  i n  n i s  t r i a l  a n d  

h e  w a n t e d  me t o  e x p l a i n  t o  you what you  n e e d  t o  do i n  h i s  t r i a l . "  

( R .  1060-61)  Even i f  D a i l e y  h a d  n o t  b e e n  p r i v i l e g e d  t o  r e m a i n  

s i l e n t ,  h o w e v e r ,  he  c o u l d  n o t  h a v e  r e b u t t e d  P e a r c y ' s  s t a t e m e n t s  t o  

L e i t n e r  b e c a u s e  h e  was n o t  t h e r e  when P e a r c y  a l l e g e d l y  made t h e  

~ 

r u l e .  T h u s ,  i t  was t h e  a n t i t h e s i s  o f  t h e  law. 
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s t a t e m e n t s  t o  L e i t n e r .  

L e i t n e r  Is s t a t e m e n t s  would n o t  h a v e  been  a d m i s s i b l e  u n d e r  

t h e  c o - c o n s p i r a t o r ' s  e x c e p t i o n  e i t h e r  b e c a u s e  t h e  t r i a l  c o u r t  d i d  

n o t  d e t e r m i n e  by i n d e p e n d e n t  e v i d e n c e  t h a t  P e a r c y  a n d  D a i l e y  were 

c o c o n s p i r a t o r s ,  e n g a g e d  i n  a c o n s p i r a c y ,  as r e q u i r e d  by Y 9 0 . 8 0 3  

( 1 8 ) ( e ) ,  F l a .  S t a t .  ( 1 9 8 7 ) .  

ISSUE I V  

THE T R I A L  COURT E R R E D  I N  A D M I T T I N G  
THE KNIFE SHEATH AS A N  E X H I B I T ,  A N D  
A C C O M P A N Y I N G  EVIDENCE C O N C E R N I N G  I T S  
DISCOVERY, BECAUSE THE KNIFE SHEATH 
WAS N O T  CONNECTED TO THE APPELLANT 
O R  TO THE C R I M E  A N D ,  THEREFORE, WAS 
I R R E L E V A N T  A N D  INADMISSIBLE. 

Af te r  a d m i t t i n g  t h a t  t h e  c o n n e c t i o n  b e t w e e n  t h e  k n i f e  

s h e a t h  a n d  D a i l e y  ' s  p a r t i c i p a t i o n  i n  t h e  m u r d e r  was l l t e n u o u s ,  r' 

A p p e l l e e  c i t e d  two cases i n  w h i c h  o t h e r  t e n u o u s  e v i d e n c e  was f o u n d  

a d m i s s i b l e  e v e n  t h o u g h  i t  c o u l d  n o t  h a v e  b e e n  u s e d  t o  commit t h e  

crimes.  See Harris v .  S t a t e ,  129  F l a .  733, 177 So. 187 ( 1 9 3 7 )  

( p i s t o l s  f o u n d  i n  d e f e n d a n t ' s  c a r ) ;  Ravburn  v .  S t a t e ,  188 S o . 2 d  

374 ( F l a .  2d D C A  1 9 6 6 )  ( t e a r  g a s  p e n c i l ) .  ( B r i e f  o f  A p p e l l e e  a t  

1 3 )  A p p e l l e e  n e g l e c t e d  t o  m e n t i o n ,  h o w e v e r ,  t h a t  i n  t h e  i n s t a n t  

case t h e  k n i f e  s h e a t h  was n o t  c o n n e c t e d  t o  t h e  d e f e n d a n t  or t h e  

crime. 

A l t h o u g h  d e f e n s e  c o u n s e l  t r i e d  t o  a l l e v i a t e  t h e  ha rm done  

by a r g u i n g  t h a t  t h e  e v i d e n c e  o n l y  i n c r i m i n a t e d  P e a r c y ,  t h e  e r r o r  

was n o t  c u r e d .  The j u r y  s u r e l y  w o n d e r e d ,  W h y ,  t h e n ,  was t h e  k n i f e  
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s h e a t h  i n t r o d u c e d  i n t o  e v i d e n c e  at D a i l e y ' s  t r i a l ?  T h e r e  mus t  be  

some c o n n e c t i o n .  s t  A p p e l l e e  a r g u e s  t n a t ,  st [ s l i n c z  a p p e l l a n t  was 

a b l e  t o  a r g u e  t h e  r e l a t i v e  w e a k n e s s  o r  s t r e n g t h  o f  t h i s  e v i d e n c e  

t o  t h e  j u r y ,  t h e n  i t  c a n n o t  be  s a i d  t h a t  t h e  a d m i s s i o n  o f  t h e  

s h e a t h  p r e j u d i c e d  a p p e l l a n t  Is c a u s e .  If (Brief  o f  A p p e l l e e  a t  1 3 )  

If t h i s  were t r u e ,  we wou ld  n e e d  n o  r u l e s  of e v i d e n c e .  E v z r y t h i n g  

would  be  a d m i s s i b l e .  

ISSUE VIII 

THE ' T R I A L  C O U R T  E R R E D  BY FAILING T O  
G R A N T  A N I S T R I A L  WHEN THE PRGSELUTOR 
MADE TWO COMMENTS GiV THE DEFENDANT'S 
FAiLUHE TO TESTIFY D U R i N G  H E R  C L O S I N G  
A R G U M E N T .  

A p p e l l e e ' s  a r g u m e n t  t h a t  d e f e n s e  c o u n s e l  f a i l e d  t o  f o l l o w  

t n e  p r o p s r  p r o c e d u r e  f'or o b j e c t i n g  t o  t h e  p r o s e c u t o r ' s  f i r s t  com- 

ment on O a i l e y ' s  r i g h t  n o t  Lo L z s t i f y  i s  w i t h o u t  m e r i t .  ( S e e  b r i e f  

o f  A p p e l l e e  a t  2 1 )  D e f e n s e  c o u n s e l  b o t h  o b j e c t e d  a n d  moved f o r  a 

m i s t r i a l .  The t r i a l  c o u r t  d e n i e d  n i s  I v m o t i o n s . "  ( R .  1 2 8 7 )  It 

would  n a v e  been  f u t i l e  a n d  a waste of  t ime  f o r  c o u n s e l  t o  h a v e  

r e q u e s t e d  a c u r a t i v e  i n s t r u c t i o n  a f t e r  t h e  j u d g e  d e n i e d  h i s  

o b j e c t i o n  a n d  m i s t r i a l  m o t i o n .  F u r t h e r m o r e ,  t n e r e  i s  n o  r e q u i r e -  

m e n t  t h a t  d e f e n s e  c o u n s e l  s p e c i f ' i c a l l y  r e q u e s t  a c u r a t i v e  

i n s t r u c t i o n .  On ly  a n  o b j z c i i o n  a n d  m o t i o n  f o r  m i s t r i a l  a r e  

r e q u i r e d  t o  p r e s e r v e  a n  o b j e c t i o n  t o  a comment on t n e  r i g h t  t o  

r e m a i n  s i l e n t ; .  C l a r k  v .  S t a t e ,  363 S o . 2 d  331, 335 ( F l a .  1 9 7 8 ) .  

i f  t h e  o b j e c t i o n  i s  o v e r r u l e d ,  a m o t i o n  f o r  m i s t r i a l  i s  n o t  e v e n  
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r e q u i r e d .  S imPson v .  S t a t e ,  418 L 0 . 2 d  984 ,  987 ( F l a .  1982)  ("We 

h o l d  t h a t  where  a t i m e l y  o b j e c t i o n  i s  made t o  a n  i m p r o p e r  comment 

c o n c e r n i n g  d e f e n d a n t ' s  r i g h t  t o  r e m a i n  s i l e n t ,  a n d  t h e  o b j e c t i o n  

i s  o v e r r u l e d ,  t h u s  r e n d e r i n g  f u t i l e  a m o t i o n  f o r  mis t r ia l ,  t h e  

i s s u e  of t h e  a d m i s s i o n  o f  s u c h  comment i s  p r o p e r l y  p r e s e r v e d  f o r  

a p p e a l ) .  I n  t h e  case c 3 c  h a n d ,  d e f e n s e  c o u n s e l  f o l l o w e d  e x a c t l y  tne 

r i g h t  p r o c e d u r e ,  o b j e c t i n g  a n d  t h e n  r e q u e s t i n g  a m i s t r i a l .  

A p p e l l e e  Is a s s e r t i o n  t h a t  b o t h  comments were p r o p z r  

r e b u t t a l  is e v e n  more a b s u r d .  C e r t a i n l y ,  t h e  law i s  n o t  s u c h  t h a t  

t h e  p r o s e c u t o r  may f r e e l y  comment on t h e  a e f z n d a n t s s  f a i l u r e  t o  

t e s t i f y  i f  i n  r e b u t t a l  t o  d e f e n s e  c o u n s e l  F s  o b s e r v a t i o n s  c o n c e r n i n g  

t n e  s t a t e * s  l a c k  of e v i d e n c e .  I f  i t  were, t h e  p r o s e c u t o r  c o u l d  

j u s t  t e l l  t h e  j u r y  t h a t  t h e  state h a d  n o  e v i d e n c e  t h a t  t h e  d e f e n d -  

a n t  c o m m i t t e d  t h e  c r i m e  o n l y  b s c a u s e  c h e  d e f e n d a n t  r e f u s e d  t o  g e t  

on t h e  s t a n d  a n d  a d m i t  h i s  g u i l t .  T h i s  s c e n a r i o  i s  e x a c t l y  wha t  

t h e  f i f t h  amendment p r o h i b i t s .  

ISSUE iX 

THE T R I A L  C O U R T  ERRED I N  Q U A L l F Y I N G  
D E T E C T I V E  H A L L I D A Y  AS A N  EXPER'L 1 N  
HOMiCIDE INVESTIGATION A N D  LEXUAL 
BATTERY bECAUSE HIS O P I N I O N  WAS BASED 

GENCE A N D  a P E C U L A T I O N .  
ON N O T H I N G  M O R E  ?'HUN COMMON I N T E L L I -  

C i t i n g  Dragon v .  G r a n t ,  429  S o . 2 d  1329,  1330 (Fla. 1st 

DCA 1 9 b 3 ) ,  A p p e l l e e  a r g u e d  t h a t  s l a p p e l l a n t l s  d i f f e r e n c e  o f  o p i n i o n  

w i t h  t h e  w e i g h t  a c c o r d e d  t h e  t e s t i m o n y  of  an  e x p e r t  i s  n o t  a mat ter  

p r o p e r l y  reviewed on  a p p e a l  . . . . I t  ( B r i e f  o f  A p p e l l e e  a t  2 4 )  



T h i s  was n o t  t h e  i s s u e .  The  i s s u e  was whether t h e  t r i a l  c o u r t  

e r r e d  by q u a l i f y i n g  H a l l i d a y  a s  a n  e x p e r t  a n d  a l l o w i n g  h i m  t o  

s p e c u l a t e  i n  f ' r o n t  of  Lhe j u r y  c o n c e r n i n g  w h e t h e r  a s e x u a l  b a t t e r y  

o r  a t t e m p t e d  s e x u a l  b a t t e r y  o c c u r r e d ,  based  upon  t h e  v i c t i m ' s  

n u d i t y  a n d  t n e  p l a c e m e n t  of  ner c l o t h i n g  on  t h e  beach.  

A p p e l l e e ' s  f u r t h e r  a s s e r t i o n ,  t h a t  t h e  a d m i s s i b i l i t y  o f  

a n  e x p e r t ' s  o p i n i o n  i s  a matter s o l e l v  w i t h i n  t n e  d i s c r e t i o n  o f  t h e  

t r i a l  c o u r t ,  i s  a g l a r i n g  a n d  o b v i o u s  m i s s t a t e m e n t  o f  t h z  law. 

C o n t r a r y  t o  A p p e l l e e ' s  a s s e r t i o n ,  Dragon c o r r e c t l y  s t a t e s  t h a t  

w n e t h e r  a w i t n e s s  i s  ''a q u a l i f i e d  e x p e r t  p e r m i t t e d  t o  g i v e  o p i n i o n  

testimony i s  g e n e r a l l y  w i t h i n  t h e  u i s c r e t i o n  o f  t h e  t r i a l  j u d g e "  

a n d  t h a t  ' I the a a m i s s i b i l i t y  o f  it i s  w i t h i n  t h e  p r o D e r l v  e x e r c i s e d  

d i s c r e t i o n  of  t h e  t r i a l  j u d g e . "  429 S o . 2 d  a t  1330. 

The t r i a l  c o u r t ' s  d i s c r e t i o n  is n o t  u n f e t t e r e d  a n d  i s  

s u b j e c t  t o  r e v e r s a l  upon  a f i n d i n g  t h a t  t h e  j u d g e  a b u s e d  h i s  

d i s c r e t i o n .  S e e  e . q . ,  J o h n s o n  v .  S t a t e ,  438 S o . 2 d  774  (Fla. 1 9 6 3 ) ,  

c e r t .  d e n i e d ,  465 U . S .  1051 ,  I 0 4  S . C t .  1329 ,  79 L .Ed .2d  7 7 4  ( 1 9 8 4 ) .  

The t r i a l  c o u r t ' s  q u a l i f i c a t i o n  o f  H a l l i d a y  2s a n  e x p e r t  w i t n e s s  

i n  t h e  case a t  h a n d  p r e s e n t s  a c l e a r  a b u s e  o f  t h e  t r i a l  c o u r t ' s  

d i s c r e t i o n .  A c c o r d i n g l y ,  i f  9 new z r i a l  i s  n o t  g r a n t e d ,  b a s e d  on  

o t h e r  i s s u e s  i n  this case ,  D a i l e y  i s  e n t i t l e d  t o  a new p e n a l t y  

p h a s e  t r i a l  w i t h  a newly  e m p a n e l e d  j u r y ,  f o l l o w e d  by a new 

s e n t e n c i n g .  



ISSUE X 

THE T R I A L  J U D G E  E R R E D  BY FINDING 
THREE A G G R A V A T I N G  FACTORS THAT WERE 
N O T  SUPPORTED BY THE EVIDENCE A N D  BY 

V A T I N G  FACTOR iN HIS DISCUSSION OF 
POSSIBLE M I T I G A T I N G  FACTORS. 

CONSIDEHXNG A NONSTATUTORY A G G R A -  

A .  

The crime for which t h e  defendant i s  
t o  be sentenced  was committed while 
the defendant was engaged i n  s e x u a l  
b a t t e r y  or attempted sexual b a t t e r y .  

A p p e l l e e ' s  a t t e m p t  t o  d i s t i n g u i s h  t h i s  case f r o m  A t k i n s  

i s  e a s i l y  r e f u t e d .  (See b r i e f  o f  A p p e l l e e  a t  26-27)  A p p e l l e e  

f a i l e d  t o  n o t e  t h a t  " a g g r a v a t i n g  c i r c u m s t a n c e s  mus t  be  p r o v e n  

beyond  a r e a s o n a b l e  d o u b t  b e f o r e  t h e y  may p r o p e r l y  be  c o n s i d e r e d  

by a j u d g e  o r  j u r y . "  A t k i n s  v .  S t a t e ,  4 5 2  S o . 2 d  5 2 9 ,  533 ( F l a .  

1 9 8 4 ) .  The t r i a l  c o u r t  f o u n d  t h a t  e v i d e n c e  o f  s e x u a l  b a t t e r y  

was p r e s e n t e d  d u r i n g  t h e  g u i l t  p h a s e  of' t h e  t r i a l .  (R. 1206-09)  

He a t t e m p t e d  t o  c i r c u m v e n t  t h e  p r o b l e m  p r e s e n t e d  by h i s  p r i o r  

r u l i n g  by q u a l i f y i n g  D e t e c t i v e  H a l l i d a y  as a n  e x p e r t  i n  t h e  f i e l d  

of  s e x u a l  b a t t e r y  a n d  a l l o w i n g  h i m  t o  s p e c u l a t e  d u r i n g  p e n a l t y  

p h a s e  t h a t  a s e x u a l  b a t t e r y  o c c u r r e d .  A s  d i s c u s s e d  i n  I s s u e  X I ,  

s u p r a ,  t h e  t r i a l  j u d g e  a b u s e d  h i s  d i s c r e t i o n  when he  q u a l i f i e d  

H a l l i d a y  as a n  e x p e r t  a n d  p e r m i t t e d  n i m  t o  t e s t i f y .  H a l l i d a y ' s  

o p i n i o n  t h a t  a s e x u a l  b a t t e r y  o c c u r r e d  was n o t  e v i d e n c e ;  i t  was 

m e r e l y  s p e c u l a t i o n ,  which h e  a d m i t t e d  was b a s e d  on  n o t h i n g  more 

t h a n  "common s e n s e .  ( R .  1 3 4 9 )  
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W i t h o u t  H a l l i d a y ' s  e r r o n e o u s l y  a d m i t t e d  t e s t i m o n y ,  t h e r e  

would  h a v e  been  n o  e v i d e n c e  t h a t  a s e x u a l  b a t t e r y  o r  a t t e m p t e d  

s e x u a l  b a t t e r y  o c c u r r e d .  The t e s t i m o n y  o f  Dr. Wood a n d  Mary C o r t e z  

t h a t  t h e y  w o u l d  n o t  e x p e c t  t o  f i n d  e v i d e n c e  o f  s e x u a l  b a t t e r y  

b e c a u s e  t h e  body was f l o a t i n g  i n  t h e  water was c l e a r l y  n o t  e v i d e n c e  

t h a t  a s e x u a l  b a t t e r y  o c c u r r e d .  One 

wou ld  n o t  e x p e c t  t o  f i n d  d i r t  on a body f l o a t i n g  i n  t h e  water 

e i t h e r .  T h i s  d o e s  n o t  p r o v e  t h a t  i n  f a c t  t h e  v i c t i m ' s  body was 

b u r i e d  i n  d i r t  b e f o r e  b e i n g  p l a c e d  i n  t h e  water.  

( S e e  b r i e f  o f  A p p e l l e e  a t  2 7 )  

B. 

The crime for which t h e  defendant i s  
to  be sentenced w a s  committed for the 
purpose of a v o i d i n g  or prevent ing  a 
l a w f u l  arrest. 

The cases c i t e d  by A p p e l l e e  t o  s u p p o r t  t h i s  a g g r a v a t i n g  

f a c t o r  a r e  c l e a r l y  d i s t i n g u i s h a b l e  from t h e  case a t  h a n d .  I n  

A d k i n s  v .  S t a t e ,  497  S o . 2 d  1200 ,  1201  ( F l a .  1 9 8 6 ) ,  t h e  e v i d e n c e  

r e v e a l e d  t h a t  t h e  d e f e n d a n t  k i l l e d  t h e  c h i l d  v i c t i m  b e c a u s e  h e  

t h r e a t e n e d  t o  tell h i s  p a r e n t s  a b o u t  t h e  s e x u a l  a c t s  p e r f o r m e d  on  

h i m  by t h e  d e f e n d a n t .  I n  K o k a l  v .  S t a t e ,  492  So .2d  1317 ,  1319 

( F l a .  1 9 8 6 ) ,  t h e  d e f e n d a n t  t o l d  a f r i e n d  t h a t  h e  s h o t  t h e  v i c t i m  

b e c a u s e  "dead men c a n ' t  t e l l  . l ies . I1  I n  Garcia v .  S t a t e ,  492  So.2d 

360 ,  367  (Fls. 1 9 8 6 ) ,  t h e  e v i d e n c e  showed t h a t  t h e  d e f e n d a n t  a n d  

nis t h r e e  a c c o m p l i c e s  p l a n n e d  i n  a d v a n c e  o f  t h e  farm m a r k e t  r o b b e r y  

t o  m u r d e r  t h e  w i t n e s s e s  b e c a u s e  at l e a s t  o n e  o f  t h e  r o b b e r s  was 

known by t h e  o w n e r s  a n d  e m p l o y e e .  

I n  t h i s  ca se ,  t h e r e  was no  e v i d e n c e  s u g g e s t i n g  a m o t i v e  
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f o r  t h e  h o m i c i d e .  The j u d g e ' s  r e a s o n i n g  was o n l y  h i s  v e r s i o n  o f  

t h e  e v i d e n c e  t h a t  l e d  h i m  t o  s p e c u l a t e  t h a t  t h e  m u r d e r  was a 

w i t n e s s  e l i m i n a t i o n .  T h i s  f a c t o r  was c l e a r l y  n o t  p r o v e n  beyond  a 

r e a s o n a b l e  d o u b t .  

C. 

The crime f o r  which the defendant i s  
t o  be sentenced w a s  committed i n  a 
c o l d ,  ca lcu la ted  and premeditated 
manner without any pretense of moral 
or legal j u s t i f i c a t i o n .  

None of t h e  s t se r ies  of e v e n t s "  a l l e g e d l y  l e a d i n g  u p  t o  

t h e  n o m i c i d e ,  as  d e s c r i b e d  by A p p e l l e e  (see b r i e f  o f  A p p e l l e e  a t  

29-30] ,  show h e i g h t e n e d  p r e m e d i t a t i o n .  M o r e o v e r ,  t h e  c o n c l u s i o n  

o f  t h e  t r i a l  c o u r t ,  c i t e d  by A p p e l l e e ,  t h a t  t h e  A p p e l l a n t  " r a p e d  

o r  a t t e m p t e d  t o  r a p e "  t h e  v i c t i m ,  i s  u n s u p p o r t e d  by t h e  e v i d e n c e .  

(See s u b s e c t i o n  A o f  t h i s  i s s u e ,  s u D r a )  The e v i d e n c e  s u g g e s t s ,  

i n s t e a d ,  t h a t  D a i l e y  was i n t o x i c a t e d  a n d  lost c o n t r o l .  

D .  

Nonstatutory aggravating f a c t o r  that  
f o r  the past  twenty years Dailey had 
been a drifter going from c i t y  t o  
c i t y  and job to job. 

A p p e l l e e ' s  a s s e r t i o n  t h a t  t h e  d e f e n s e  p r e s e n t e d  e v i d e n c e  

t h a t  D a i l e y  was a d r i f t e r  i s  u n f o u n d e d .  ( S e e  b r i e f  o f  A p p e l l e e  a t  

3 1 )  There was no  s u c h  e v i d e n c e  p r e s e n t e d  by e i t h e r  s i d e .  A s  

m e n t i o n e d  i n  o u r  i n i t i a l  b r i e f ,  t h e  o n l y  p o s s i b l e  s o u r c e  o f  t h i s  

i n f e r e n c e  i s  t h e  P S I  wh ich  was p r e p a r e d  by t h e  D e p a r t m e n t  o f  

C o r r e c t i o n s .  ( R .  243-H) Even t h i s  i n f o r m a t i o n  d o e s  n o t  j u s t i f y  t h e  

t r i a l  c o u r t ' s  l a b e l i n g  o f  D a i l e y  a s  a " d r i f t e r . "  

1 1  



ISSUE X I  

THE T R I A L  C O U R T  E R R E D  BY A D M I T T I N G  
I N T O  EVIDENCE A CERTIFIED C O P Y  OF 

V A T E D  BATTERY, I N C L U D I N G  A N O T A T I O N  
THAT A N O T H E R  C H A R G E  H A D  BEEN DROPPED 
P U R S U A N T  '10 A PLEA B A R G A I N .  

D A T L E Y ' S  19'79 C O N V P C T X O N  FOR A G G R A -  

A p p e l l e e ' s  s e c o n d  c o n t e n t i o n  -- t h a t  d e f e n s e  t e s t i m o n y  

t h a t  t h e  c o n v i c t i o n  i n v o l v e d  a bar  f i g h t  where D a i l e y  d e f e n d e d  

h i m s e l f  v o i d e d  a n y  p r o s p e c t i v e  harm from t h e  r e f e r e n c e  t o  a n o t h e r  

c h a r g e  -- m i g h t  h a v e  m e r i t ,  e x c e p t  t h a t  the  j u r o r s  c a n n o t  be 

p r e s u m e d  t o  know t h a t  t h e  c h a r g e  t h a t  was d r o p p e d  arose from t h e  

same o f f e n s e .  I n d e e d ,  i t  m i g h t  n o t  h a v e .  I t  i s  c o n c e i v a b l e  t h a t  

t h e  p r o s e c u t i o n  d r o p p e d  a c h a r g e  r e l a t i n g  t o  a n  e n t i r e l y  d i f f e r e n t  

case d u r i n g  p l e a  n e g o t i a t i o n s .  

I f ,  as  A p p e l l e e  has a s s e r t e d  i n  t h e  t h i r d  c o n t e n t i o n ,  we 

mus t  p r e s u m e  t h a t  j u r o r s  a l w a y s  f o l l o w  t h e  j u r y  i n s t r u c t i o n s  g i v e n ,  

t h i s  C o u r t  wou ld  h a v e  t o  f i n d  a l m o s t  all e r r o r s  harmless.  F o r  

e x a m p l e ,  b e c a u s e  j u r i e s  a r e  i n s t r u c t e d  t h a t  t h e  d e f e n d a n t  d o e s  n o t  

h a v e  t o  ' c e s t i f y ,  a l l  comments  on  t h e  d e f e n d a n t ' s  r i g h t  n o t  t o  

t e s t i f y  w o u l d  a u t o m a t i c a l l y  become h a r m l e s s .  The p r o s e c u t o r  c o u l d  

s p e n d  h i s  e n t i r e  c l o s i n g  a r g u m e n t  a r g u i n g  t h a t  t h e  d e f e n d a n t  mus t  

be  g u i l t y  b e c a u s e  h e  d i d  n o t  t a k e  the  s t a n d .  F o r t u n a t e l y ,  t h i s  i s  

n o t  t h e  law. 
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ISSUE XI1 

THE ' T R I A L  C O U R T  E R R E D  BY FAILING TO 
C O N S I D E R  A T A T U T O R Y  A N D  NONSTATUTORY 
M I T I G A T I O N  PRESENTED BY THE DEFENSE. 

B. 

Any other a s p e c t  o f  t h e  defendant 's  
charac ter  or record and any other 
circumstance of t h e  o f f e n s e .  

B e c a u s e  t h e  t r i a l  c o u r t  i g n o r e d  most  o f  t h e  m i t i g a t i n g  

e v i d e n c e  i n  h i s  s e n t e n c i n g  o r d e r  a n d  c o n c l u d e d  t h a t  none  o f  t h e  

f a c t o r s  m i t i g a t e d  t h e  crime (H. 2 3 7 ) ,  t h e r e  i s  no  r e a s o n  t o  

b e l i e v e ,  as A p p e l l e e  a s s e r t e d ,  t h a t  t h e  t r i a l  c o u r t  v l a d e q u a t e l y  

c o n s i d e r e d ' !  t h e  m i t i g a t i n g  e v i d e n c e  b u t  c o n c l u d e d  t h a t  i t  " d i d  n o t  

r i s e  t o  a s u f f i c i e n t  l e v e l  'Lo be w e i g h e d  a s  a m i t i g a t i n g  c i r c u m -  

s t a n c e . ! !  ( B r i e f  of A p p e l l e e  a t  3 4 )  After  r e a d i n g  t h e  t r i a l  j u d g e ' s  

o r d e r ,  i t  i s  e q u a l l y  r e a s o n a b l e  t o  b e l i e v e  t h a t  h e  d i d  n o t  c o n s i d e r  

t h e  m i t i g a t i o n  a t  a l l .  F a i l i n g  t o  c o n s i d e r  t h e  m i t i g a t i n g  e v i d e n c e  

a n d  r e f u s i n g  t o  w e i g h  it a g a i n s t  t h e  a g g r a v a t i n g  f a c t o r s  is  rever-  

s i b l e  e r r o r .  Lamb v.  S t a t e ,  532 So .2d  1051 ( F l a .  1 9 8 8 ) .  

ISSUE X I 1 1  

THE T R I A L  J U D G E  EHHED BY BASING HIS 

INFORMATION FROM THE CODEFENDANT S 
T R I A L ,  THE CODEFENDANT'S P S I ,  A N D  

D U M ,  THUS V I O L A T I N G  THE APPELLANT'S 
R I G H T  T O  CONFRONT THE WITNESSES. 

SENTENCE, I N  P A R T ,  O N  OFF-THE-RECORD 

THE PROSECUTOR 'S SENTENCING MEMORAN- 

A l t h o u g h  d i s p a r a t e  s e n t e n c i n g  may be j u s t i f i e d  when t h e  

e v i d e n c e  a t  t r i a l  reveals  t h e  d e f e n d a n t  a s  t h e  " d o m i n a t i n g  force , ' !  
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I '  

, * .  

Marek v .  S t a t e ,  492 S o . 2 d  1055, 1058 ( F l a .  19861, t h e  j u d g e  c a n n o t  

make s u c h  a d e t e r m i n a t i o n  by u s i n g  e v i d e n c e  f r o m  a t o t a l l y  s e p a r a t e  

t r i a l .  Had J u d g e  P e n i c k  n o t  also p r e s i d e d  a t  P e a r c y ' s  t r i a l ,  h e  

w o u l d  n o t  h a v e  b e e n  p r i v y  t o  t h a t  e v i d e n c e .  Much of t h e  e v i d e n c e  

p r e s e n t e d  a t  P e a r c y  ' s  t r i a l  wou ld  h a v e  b e e n  i r r e l e v a n t  i n a d m i s s i b l e  

h e a r s a y  a t  D a i l e y ' s  t r i a l ,  i n  wh ich  P e a r c y  d i d  n o t  t e s t i f y .  3 

The t h r e e  c a s e s  c i t e d  by A p p e l l e e  a r e  a l l  c l e a r l y  

d i s t i n g u i s h a b l e .  I n  Marek, t h e  e v i d e n c e  showed t h a t  t h e  co- 

d e f e n d a n t ' s  p a r t i c i p a t i o n  i n  t h e  h o m i c i d e  i t s e l f  was q u e s t i o n a b l e .  

T h i s  e v i d e n c e  was p r e s e n t e d  d u r i n g  Marek's t r i a l  -- n o t  a t  t h e  

c o d e f e n d a n t ' s  t r i a l .  492 So.2d a t  1058. 

I n  W i l l i a m s o n  v .  S t a t e ,  511 S o . 2 d  289 ( F l a .  19871, o n e  

c o d e f e n d a n t  p l e d  g u i l t y  a n d  t e s t i f i e d  a t  W i l l i a m s o n ' s  t r i a l  i n  

e x c h a n g e  f o r  a l i f e  s e n t e n c e .  The o t h e r  c o d e f e n d a n t  a n d  W i l l i a m s o n  

were t r i e d  t o g e t h e r .  511 3 0 . 2 d  a t  291. T h u s ,  t h e  e v i d e n c e  t na t  

W i l l i a m s o n  was t h e  " d o m i n a t i n g  fo rces1  was p r e s e n t e d  a t  t h e  

d e f e n d a n t ' s  t r i a l .  I t  was n o t  e v i d e n c e  f rom a t o t a l l y  s e p a r a t e  

t r i a l  of a c o d e f e n d a n t ,  p r e s i d e d  o v e r  by t h e  same j u d g e .  

I n  D i a z  v .  S t a t e ,  513 S o . 2 d  1045 ( F l a .  19871, t h i s  C o u r t  

f o u n d  t h a t  t h e  d i s p a r a t e  s e n t e n c e  was j u s t i f i e d  n o t  b e c a u s e  D i a z  

was t h e  d o m i n a n t  f o r c e  b u t  b e c a u s e  t h e  c o d e f e n d a n t P s  l i f e  s e n t e n c e  

A p p e l l e e  commented i n  t h e  f f C o n c l u s i o n r '  t h a t  t h e  t r i a l  
e v i d e n c e  " i n d i c a t e s  t h a t  a p p e l l a n t  was t h e  d o m i n a t i n g  f o r c e  b e h i n d  
t h e  homic ide . I I  ( S e e  b r i e f  of A p p e l l e e  a t  37) There was i n s u f f i c i e n t  
e v i d e n c e  t o  d e t e r m i n e  who was t h e  l v d o m i n a t i n g  f o r c e ,  a s s u m i n g  b o t h  
P e a r c y  a n d  D a i l e y  were i n v o l v e d ,  b e c a u s e  t h e  i n c r i m i n a t i n g  e v i d e n c e  
a g a i n s t  P e a r c y  was o m i t t e d  f r o m  D a i l e y  I s  t r i a l .  A p p e l l e e  c a n n o t  
d r a w  s u c h  a c o n c l u s i o n  a f t e r  h a v i n g  r e a d  o n l y  h a l f  o f  t h e  e v i d e n c e .  
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was t h e  r e s u l t  of  p l e a  b a r g a i n i n g .  513 S o . 2 d  a t  1049 .  

O b v i o u s l y ,  t h i s  C o u r t  mus t  o n l v  p r e s u m e  t h a t  t h e  j u d g e  

f o l l o w e d  the  law when t h e r e  i s  no  r e a s o n  t o  b e l i e v e  o t h e r w i s e .  (See 

Br ie f  o f  A p p e l l e e  a t  3 6 )  If h i s  o rder  i n d i c a t e s  t h a t  h e  d i d  n o t  

f o l l o w  t h e  law, t h e n  t h i s  C o u r t  mus t  r e v e r s e  t h a t  o r d e r .  

CONCLUSION 

F o r  t h e  a b o v e  r e a s o n s  a n d  t h o s e  p r e s e n t e d  i n  o u r  I n i t i a l  

B r i e f ,  t h e  A p p e l l a n t ,  JAMES D A I L E Y ,  r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  

C o u r t  r e v e r s e  h i s  c o n v i c t i o n  a n d  remand f o r  a new t r i a l .  If t h e  

C o u r t  d o e s  n o t  g r a n t  c h i s  r e l i e f ,  A p p e l l a n t  r e q u e s t s  t h a t  t h i s  

C o u r t  v a c a t e  h i s  d e a t h  s e n t e n c e  a n d  remand f o r  t h e  i m p o s i t i o n  of 

a l i f e  s e n t e n c e  o r ,  i n  t h e  l e s s e r  a l t e r n a t i v e ,  award h im a new 

p e n a l t y  p h a s e  t r i a l  b e f o r e  a j u r y  i m p a n e l e d  f o r  t h a t  p u r p o s e ,  

f o l l o w e d  by a new s e n t e n c i n g .  
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