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I N  THE SUPREME COURT OF FLORIDA 

WILLIAM MELVIN WHITE, 

P e t i t i o n e r  , 

V S .  

STATE OF FLORIDA, e t  a l . ,  

Respondent.  

CASE NO. 71,184 

RESPONSE TO APPLICATION FOR RELIEF PURSUANT 
TO HITCHCOCK V. DUGGER 

Respondents ,  by  and th rough  t h e  unders igned  a s s i s t a n t  

a t t o r n e y  g e n e r a l ,  r e s p e c t f u l l y  r e q u e s t  th i s  h o n o r a b l e  c o u r t  t o  

deny the a p p l i c a t i o n  f o r  r e l i e f  p u r s u a n t  t o  Hi tchcock v. Dugqer , 

107 S.Ct .  1821 ( 1 9 8 7 ) ,  and as  grounds  t h e r e f o r  s ta te :  

JURISDICTION 

W i l l i a m  Melvin White p r e s e n t s  t h e  i s s u e  of t h e  a l l e g e d  

r e s t r i c t e d  c o n s i d e r a t i o n  of  m i t i g a t i n g  c i r c u m s t a n c e s  d i sapproved  

by Hi tchcock v. Dugger, 107 S.Ct .  1821 ( 1 9 8 7 ) .  T h i s  c o u r t  h a s  

r e c e n t l y  e n t e r t a i n e d  t h i s  i s s u e  by  way of o r i g i n a l  a c t i o n .  R i l e y  

v .  Wainwright,  So.2d - , 1 2  F.L.W. 457 ( F l a .  S e p t .  3 ,  1 9 8 7 ) ;  

So.2d , 12  F.L.W. 473 ( F l a .  S e p t .  9 ,  Downs v. Dugger, 

1987) .  The i n t e r v e n i n g  d e c i s i o n  i n  Hi tchcock,  however, does  n o t  

a lways  r e q u i r e  examina t ion  o f  such i s s u e  and may n o t  c o n s t i t u t e  a 

per se fundamental  change i n  F l o r i d a  l a w .  See ,  Agan v. Duqqer, - 
508 So.2d 11, 12  ( F l a .  1 9 8 7 ) ;  Delap v. Dugger, N o .  71,194 ( F l a .  

O c t .  8, 1 9 8 7 ) ;  Alvord v. Dugger, N o .  71,192 ( F l a .  S e p t .  28, 

1 9 8 7 ) .  

COURSE OF PRIOR PROCEEDINGS 

A s  t h i s  c o u r t  found on d i r e c t  appeal, White w a s  a m e m b e r  o f  

a Kentucky chapter of t h e  Outlaws,  a motorcycle  gang, b u t  w a s  

v i s i t i n g  the Orlando c h a p t e r .  A g roup  of  the Outlaws,  

accompanied by some g i r l  f r i e n d s ,  v i s i t e d  a n  Orlando n i g h t c l u b  

where t h e y  m e t  Gracie Mae Crawford. G r a c i e  Mae accompanied some 

o f  t h e  Outlaws back t o  their  Orlando c lubhouse .  White r e t i r e d  t o  

a bedroom w i t h  h i s  g i r l  f r i e n d .  Sometime t h e r e a f t e r  White w a s  

t o l d  b y  Richard DiMarino t h a t  Crawford l i k e d  b l a c k s  and tha t  t h e y  



had t o  t e a c h  h e r  a l e s s o n .  White d r e s s e d  and went i n t o  t h e  

k i t c h e n  a r e a  where h e  joined DiMarino and Guy Ennis Smith i n  

s e v e r e l y  b e a t i n g  Crawford. Whether DiMarino o r  White l e d  t h e  

a s s a u l t  is u n c l e a r ,  b u t  one w i t n e s s  t e s t i f i e d  o f  White's h i t t i n g  

Crawford wi th  h i s  f i s t  and knocking h e r  t o  t h e  f l o o r .  A f t e r  t h e  

b e a t i n g ,  DiMarino and White p l aced  Crawford i n  t h e  middle of t h e  

f r o n t  seat of White's g i r l  f r i e n d ' s  c a r .  White s t a r t e d  d r i v i n g  

b u t  a long  t h e  way s topped t h e  car and DiMarino d rove  t h e  c a r  t o  

t h e  end of a  d e s e r t e d  road .  (The v i c t im ,  White and DiMarino had 

done a l o t  of  d r i n k i n g  t h a t  evening,  b u t  White's g i r l  f r i e n d  

t e s t i f i e d  t h a t  h e  knew what h e  was do ing . )  A f t e r  t hey  s topped 

t h e  c a r ,  DiMarino and White p u l l e d  Crawford from t h e  car, passed  

h e r  over  a  barbed w i r e  f ence ,  and l a i d  h e r  on t h e  ground. White 

t hen  s t r a d d l e d  h e r ,  took ou t  h i s  k n i f e ,  s t abbed  h e r  f o u r t e e n  

times and s l i t  h e r  t h r o a t .  H e  handed t h e  k n i f e  t o  DiMarino who 

a l s o  c u t  h e r  t h r o a t .  Crawford d i e d  a s  a  r e s u l t  of  t h e  wounds 

i n f l i c t e d  upon h e r .  

While l eav ing  t h e  a r e a  White and DiMarino r a n  ou t  of g a s  a t  

t h e  Seaworld pa rk ing  l o t  and were later  i d e n t i f i e d  by Seaworld 

s e c u r i t y  guards  who had g iven  them gas .  Because t h e y  had been 

seen ,  White and DiMarino went back and p icked  up t h e  body and 

d i s c a r d e d  it a t  a  d i f f e r e n t  p l a c e .  The body was d i s cove red  t h a t  

a f t e r n o o n .  White v. S t a t e ,  415 So.2d 719 ( F l a .  1982 ) .  

On J u l y  11, 1978, White was i n d i c t e d  f o r  f i r s t  degree  murder 

( R  1376) .  T r i a l  by j u ry  was h e l d  on November 27 t o  November 30, 

1978 ( R  1582) .  The p e n a l t y  phase w a s  h e l d  on December 201 1978 

( R  801-835). No a d d i t i o n a l  ev idence  w a s  p r e s e n t e d ,  b u t  arguments 

were hea rd .  The ju ry  r e tu rned  an  adv i so ry  recommendation of a  

s en t ence  o f  d e a t h  by a  12-0 v o t e  and t h e  t r i a l  c o u r t  immediately 

imposed a s en t ence  of dea th  ( R  827, 832, 1629 ) .  The t r i a l  c o u r t  

found a s  agg rava t i ng  f a c t o r s  t h a t :  (1) t h e  murder was committed 

du r ing  t h e  commission of a  k idnapping;  ( 2 )  t h e  murder was 

committed t o  d i s r u p t  o r  h inde r  t h e  enforcement of  laws;  and ( 3 )  

t h e  murder w a s  e s p e c i a l l y  he inous ,  wicked and c r u e l .  Although no 

tes t imony  was p r e s e n t e d  of  any m i t i g a t i n g  c i r cums tances ,  

s t a t u t o r y  o r  n o n s t a t u t o r y  , t h e  t r  i a 1  judge found t h e  s t a t u t o r y  



m i t i g a t i n g  c i rcumstance  of  no p r ev ious  f e lony  c o n v i c t  i o n s  ( R  

A t  the beginning of  v o i r  d i r e  the judge t o l d  the j u r o r s  

abou t  the second p a r t  o f  the t r i a l  where the j u r y  would be c a l l e d  

upon to  h e a r  a g g r a v a t i n g  or m i t i g a t i n g  c i r cums t ances  ( R  1 0 ) .  

Their c o n s i d e r a t i o n  was n o t  l i m i t e d  t o  s t a t u t o r i l y  enumerated 

m i t i g a t i n g  f a c t o r s .  The judge exp l a ined  t h a t  i n  the even t  a  

v e r d i c t  o f  g u i l t y  was r ende red ,  " a s  soon as p r a c t i c a b l e ,  ev idence  

is p r e s e n t e d  t o  the same ju ry  as to  any matter relevant t o  the 

sentence, including aggravating or mitigating circumstances." 

( R  11) . I'he p r o s e c u t o r  t hen  informed the j u ry  t h a t  there would 

c e r t a i n  g u i d e l i n e s  i n  the second phase:  ". . .There is a s t a t u t e  

l i s t i n g  agg rava t i ng  c i r cums t ances  and some mitigating 

circumstances and you would fo l l ow  those i n  the second phase i n  

making your recommendation to  the c o u r t . "  ( R  16-17).  N o  

i n d i c a t i o n  was g iven  that  the s t a t u t e  w a s  i n c l u s i v e  of  a l l  

m i t i g a t i n g  c i r cums t ances .  While a s c e r t a i n i n g  whether the 

p r o s p e c t i v e  j u r o r s  cou ld  b a s e  their s e n t e n c i n g  d e c i s i o n  on the 

law and the ev idence ,  the p r o s e c u t o r  l a t e r  s t a t e d  that  " t h e  law 

. . . c o v e r s  a g g r a v a t i n g  c i r cums t ances  that  you cou ld  c o n s i d e r  

and m i t i g a t i n g  c i r cums t ances  which you cou ld  c o n s i d e r .  " ( R  28) . 
A t  the p e n a l t y  phase  the judge t o l d  the j u r o r s  that  " t h i s  i s  

the p a r t  i n  which w e  w i l l  t a l k  abou t  the agg rava t i ng  and 

m i t i g a t i n g  c i r cums t ances . "  ( R  8 0 3 ) .  The s t a t e  r e l i e d  on the 

ev idence  adduced a t  the g u i l t  phase and summed up the same f o r  

the ju ry .  The p r o s e c u t o r  t o l d  the jury:  

And a g a i n ,  you are going to  be g iven  
j u ry  i n s t r u c t i o n s  o u t l i n i n g  i n  d e t a i l  
e x a c t l y  what the agg rava t i ng  
c i r cums t ances  a r e  t h a t  y o u ' r e  t o  
c o n s i d e r .  And t h e y  w i l l  o u t l i n e  i n  
d e t a i l  those m i t i g a t i n g  c i r cums t ances  
t h a t  y o u ' r e  t o  c o n s i d e r .  So y o u ' l l  be 
t o l d  by  the judge what t h e y  a r e .  Y o u ' l l  
have  a  w r i t t e n  copy of  them t o  t a k e  back 
w i t h  you and r e a d  ve rba t im as t o  what he 
w i l l  t e l l  you. 

I have  p r epa red  f o r  the purpose  o f  ou r  
d i s c u s s i o n  here a n  o u t l i n e  of  the 
agg rava t i ng  and m i t i g a t i n g  
c i r cums t ances .  And I would l i k e  t o  go 
through these w i t h  you one  a t  a  t i m e  t o  
show you what we're t a l k i n g  abou t  and 



what a p p l i e s  and what doesn ' t .  

I d o n ' t  know i f  you can s e e  t h i s  o r  n o t ,  
b u t ,  anyway, you '11 have t h e s e  
i n s t r u c t i o n s  wi th  you. What we've done 
is prepared j u s t  an  o u t l i n e .  And d o n ' t  
go by t h i s  verbat im,  b u t  go by t h e  
i n s t r u c t i o n s .  But t h i s  is an o u t l i n e  t o  
e s s e n t i a l l y  what t hey  a r e ,  wi th  t h e  
aggrava t ing  c i rcumstances  i n  t h i s  column 
and t h e  m i t i g a t i n g  c i rcumstances  i n  t h i s  
column. 

The p rosecu to r  i n d i c a t e d  t h a t  he would be  going over  t h e  

m i t i g a t i n g  c i rcumstances  t o  demonstra te  why they  were a p p l i c a b l e  

o r  i n a p p l i c a b l e  ( R  8 0 5 ) .  He i n d i c a t e d ,  however, t h a t  he  would be  

cover ing them from t h e  "prosecution's standpoint" and t h a t  "I 

expect that counsel w i l l  a l so  want t o  cover those for the 

defense." ( R  805 ) .  The o u t l i n e ,  t h u s ,  encompassed on ly  t hose  

m i t i g a t i n g  f a c t o r s  t h a t  t h e  p rosecu to r  could  reasonably  expec t  

t h e  de fense  t o  r e l y  on, The p rosecu to r  t hen  d i s c u s s e d  t h e  

a p p l i c a b i l i t y  of t h e  s t a t u t o r y  agg rava t ing  and m i t i g a t i n g  f a c t o r s  

and i n d i c a t e d  t h a t  t h e  o n l y  m i t i g a t i n g  c i rcumstance  t h a t  might be  

a p p l i c a b l e  would be  t h e  l ack  of a s i g n i f i c a n t  h i s t o r y  of c r i m i n a l  

a c t i v i t y  s i n c e  t h e r e  was no evidence of p r i o r  c r i m i n a l  a c t i v i t y  

The defense  p re sen t ed  no tes t imony of any m i t i g a t i n g  

c i rcumstances ,  s t a t u t o r y  o r  n o n s t a t u t o r y ,  and no l i m i t a t i o n s  were 

p u t  upon t h e  defense  by t h e  t r i a l  judge. Nothing i n  t h e  record  

r e f l e c t s  even a d e s i r e  on t h e  p a r t  of  de fense  counse l  t o  p r e s e n t  

tes t imony a s  t o  n o n s t a t u t o r y  m i t i g a t i n g  c i rcumstances .  

I n  r e b u t t a l  of  t h e  s t a t e ' s  argument, t h e  de fense  argued t h a t  

DiMarino was t h e  o n l y  w i tnes s  t o  t e s t i f y  t h a t  p e t i t i o n e r  murdered 

t h e  v i c t i m  and t h a t  i n  o r d e r  f o r  t h e  ju ry  t o  ag ree  wi th  t h e  

p rosecu to r  they  must b e l i e v e  DiMarino who o n l y  faced a minimum of 

f i f t e e n  y e a r s  imprisonment, a l though ,  i f  h i s  s ta tement  was t r u e ,  

he  was e q u a l l y  g u i l t y ,  y e t  t h e  p rosecu to r  sought t h e  dea th  

p e n a l t y  on ly  f o r  p e t i t i o n e r  ( R  817 ) .  Counsel t hen  argued a g a i n s t  

t h e  a p p l i c a b i l i t y  of t h e  aggrava t ing  f a c t o r s  t h a t  t h e  murder was 

committed du r ing  a kidnapping;  t o  avo id  a l awfu l  a r r e s t ;  and t h e  

murder was he inous ,  a t r o c i o u s  and c r u e l  ( R  817-819). 

I n  m i t i g a t i o n  t h e  de fense  argued t h a t  a person  who had j u s t  



consumed a q u a r t  of whiskey cou ld  no t  have t h e  necessary  mental  

c a p a c i t y  t o  formula te  i d e a s  and f u t u r e  thoughts  and t h a t  t h e r e  

was evidence t h a t  p e t i t i o n e r  a c t e d  under t h e  domination of 

DiMar i no ,  recount ing  t h a t  D i M a r  i n o  a l l e g e d l y  s a i d  "you k i l l  h e r  

and then  you c a n ' t  t e s t i f y  a g a i n s t  me." ( R  819 ) .  Counsel t hen  

concluded h i s  argument, implor ing t h e  jury:  "When you go  back,  

look a t  t h a t  l i s t  i n  t h e  ju ry  room. Weigh t h e  m i t i g a t i n g  

f a c t o r s .  Weigh t h e  agg rava t ing  f a c t o r s .  And I a s k  you t o  come 

back wi th  t h e  o t h e r  a l t e r n a t i v e ,  not  t h e  dea th  p e n a l t y ,  b u t  t h e  

l i f e  sen tence ."  ( R  8 2 0 ) .  There is  no i n d i c a t i o n  i n  t h e  r eco rd  

t h a t  t h e  r e f e r e n c e  t o  t h e  s t a t u t o r y  l i s t  w a s  made because counse l  

pe rce ived  a l i m i t a t i o n  on t h e  j u r y ' s  c o n s i d e r a t i o n  of  m i t i g a t i n g  

c i rcumstances .  

The jury  was then  i n s t r u c t e d  by t h e  judge t h a t  it w a s  t h e i r  

d u t y  t o  fo l low t h e  l a w  as g iven  by t h e  c o u r t  and t o  render  an  

adv i so ry  s en t ence  based upon t h e i r  de t e rmina t ion  as t o  whether 

s u f f i c i e n t  agg rava t ing  c i rcumstances  e x i s t e d  t o  j u s t i f y  t h e  

impos i t ion  of t h e  dea th  p e n a l t y  and whether s u f f i c i e n t  m i t i g a t i n g  

c i rcumstances  e x i s t  t o  outweigh any agg rava t ing  c i rcumstances  

found t o  e x i s t  ( R  8 2 0 ) .  The ju ry  w a s  f u r t h e r  i n s t r u c t e d  t h a t  

t h e i r  v e r d i c t  should  b e  based upon t h e  evidence which t hey  heard  

whi le  t r y i n g  t h e  g u i l t  or innocence of t h e  defendant  and t h e  

evidence t h a t  had been r ece ived  ( R  8 2 1 ) .  The judge t hen  l i s t e d  

t h e  aggrava t ing  c i rcumstances  f o r  t h e  j u r y ' s  c o n s i d e r a t i o n  ( R  

821-823). I n  regard  t o  t h e  c o n s i d e r a t i o n  of m i t i g a t i n g  

c i rcumstances ,  t h e  ju ry  was i n s t r u c t e d :  "The m i t i g a t i n g  

c i rcumstances  which you may c o n s i d e r ,  i f  e s t a b l i s h e d  by t h e  

evidence,  are t h e s e . "  The c o u r t  t hen  l i s t e d  t h e  s t a t u t o r i l y  

enumerated m i t i g a t i n g  c i rcumstances  ( R  823 ) .  No objection was 

interposed by defense counsel to the instruction ( R  823-827). 

The p rosecu to r  du r ing  argument a l l u d e d  t o  t h e  f a c t  t h a t  t h e  

j u r o r s  would be  provided wi th  a w r i t t e n  copy of t h e  ju ry  

i n s t r u c t i o n s .  The r eco rd  does n o t  r e f l e c t ,  however, that  t h e y  

were so provided wi th  a copy. Counsel were shown what w a s  s e n t  

i n t o  t h e  ju ry  room bu t  t h e  i t e m s  were no t  i d e n t i f i e d  f o r  t h e  

c o u r t  r e p o r t e r  ( R  926) .  The i n s t r u c t i o n s  merely i n d i c a t e  t h a t  



t hey  were f i l e d  i n  open c o u r t  on t h e  d a t e  of t h e  p e n a l t y  h e a r i n g  

I n  s en t enc ing  p e t i t i o n e r ,  t h e  judge o r a l l y  s t a t e d :  

... This  Cour t ,  a f t e r  weighing t h e  
agg rava t i ng  and m i t i g a t i n g  
c i r cums tances ,  f i n d s  t h a t  s u f f i c i e n t  
agg rava t i ng  c i rcumstances  e x i s t  as 
enumerated i n  F l o r i d a  S t a t u t e  921.141(5) 
t o  r e q u i r e  impos i t ion  of t h e  dea th  
p e n a l t y ,  and t h a t  t h e r e  are i n s u f f i c i e n t  
m i t i g a t i n g  c i rcumstances  as enumerated 
i n  s u b s e c t i o n  ( 6 )  t o  outweigh t h e  
agg rava t i ng  c i rcumstances .  

( R  831) .  The c o u r t  t hen  i n q u i r e d  as t o  whether anyone wished t o  

o f f e r  any tes t imony  o r  make any s t a t emen t  b e f o r e  pronouncement of 

sen tence .  Defense counse l  d e c l i n e d  t h e  o f f e r  and t h e  defendan t  

responded "No, I a i n  ' t  go t  no th ing  t o  say on t h e  r eco rd . "  

I n  h i s  w r i t t e n  f i n d i n g  of f a c t  i n  suppor t  of  t h e  dea th  

sen tence  t h e  judge s t a t e d :  " I n  de te rmin ing  whether t h e  Defendant 

shou ld  be sentenced t o  dea th  o r  l i f e  imprisonment; t h e  Court is  

mandated by S e c t i o n  921.141(5) F l o r i d a  S t a t u t e s  (1977) ,  t o  app ly  

t h e  f a c t s  t o  c e r t a i n  enumerated agg rava t i ng  c i rcumstances  and 

such mitigating circumstances as  one applicable in this  case .I' ( R 

1648) .  The s en t enc ing  o r d e r  r e f l e c t s  t h e  r e c i t a l  o f  s t a t u t o r i l y  

enumerated m i t i g a t i n g  c i rcumstances  wi th  on ly  c i rcumstance  ( a )  

be ing  found a p p l i c a b l e ;  t h a t  t h e  defendan t  w a s  n o t  p r e v i o u s l y  

convic ted  of any f e l o n i e s  ( R  1649) .  The s en t enc ing  o r d e r  la ter  

reci tes ,  however : 

The sen t ence  t o  be imposed is no t  t o  be 
determined simply by s u b t r a c t i n g  t h e  
number of  m i t i g a t i n g  c i rcumstances  from 
t h e  number of  agg rava t  ing  
c i rcumstances .  The sen tence  t o  be 
pronounced must be based on t h e  tota l i ty  
of the evidence, as a p p l i e d  t o  t h e  
enumerated " agg rava t i ng"  c i rcumstances  
and such O m i t  igating circumstances are 
applicable. The "aggrava t  ing  
c i rcumstances  have been proven beyond 
and t o  t h e  exc lu s ion  of  every  r ea sonab l e  
doubt .  One " m i t i g a t i n g "  c i rcumstance  is 
p r e s e n t ,  however, it is n o t  s u f f i c i e n t  
t o  outweigh t h e  "aggrava t ing  " 
c i rcumstances  ( R  1650) .  (emphasis  
s u p p l i e d ) .  

A s  t h e  r e c o r d s  of t h i s  c o u r t  w i l l  r e f l e c t ,  on d i r e c t  appea l  

p e t i t i o n e r  a t t a c k e d  h i s  s en t ence  on t h e  basis t h a t  t h e  s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  of age and domination by a co-defendant were 



n o t  found and t h a t  t h e r e  was a d i s p a r i t y  i n  p e t i t i o n e r ' s  and 

DiMarino's  s en t ences .  - See,  I n i t i a l  B r i e f  of  Appe l l an t ,  pgs .  41- 

50. I n  a pe r  curiam op in ion  f i l e d  A p r i l  1, 1982, t h i s  c o u r t  

a f f  irmed p e t i t i o n e r ' s  c o n v i c t i o n  o f  f i r s t  degree  murder and 

s en t ence  of  dea th .  I n  a motion f o r  r ehea r ing  p e t i t i o n e r  r a i s e d  

t h e  i s s u e  f o r  t h e  f i r s t  t i m e  t h a t  t h e  j u r y ' s  c o n s i d e r a t i o n  of 

m i t i g a t i n g  f a c t o r s  was l i m i t e d  t o  t hose  e x p r e s s l y  set  o u t  i n  t h e  

s t a t u t e  and t h a t  t h e  j udge ' s  c o n s i d e r a t i o n  was l i m i t e d ,  a s  

w e l l .  M i t i g a t i n g  f a c t o r s  t h a t  should  have been cons idered  were 

t h e  d i s p a r a t e  s en t ence  r ece ived  by DiMarino, doubt  about  g u i l t  o r  

a t  l e a s t  whether p e t i t i o n e r  was t h e  one who a c t u a l l y  committed 

t h e  k i l l i n g  and drug and a l c o h o l  use .  Motion f o r  Rehearing,  pgs .  

7-8. An o r d e r  of  J u l y  8, 1982 i n d i c a t e s  t h a t  t h e  op in ion  f i l e d  

A p r i l  1, 1982 was r e v i s e d  on page t h r e e  and i n  view of  t h i s  t h e  

motion f o r  r ehea r ing  was den ied .  Th is  c o u r t  subsequen t ly  h e l d :  

... The ju ry  unanimously recommended t h e  
impos i t i on  of  t h e  dea th  s en t ence .  The 
t r i a l  judge found t h r e e  agg rava t i ng  
f a c t o r s  and r e c i t e d  h i s  r ea sons  
t h e r e f o r .  No tes t imony  was p r e s e n t e d  of 
any m i t i g a t i n g  c i rcumstances ,  s t a t u t o r y  
o r  n o n s t a t u t o r y ,  b u t  t h e  t r i a l  judge 
found t h e  m i t i g a t i n g  c i rcumstance  of no 
p r ev ious  f e lony  c o n v i c t  i ons .  W e  a r e  
s a t i s f i e d  t h a t  t h e  t r i a l  judge weighed 
t h e  agg rava t i ng  c i rcumstances  a g a i n s t  
t h i s  and any o t h e r  m i t i g a t i n g  
c i rcumstances  i n  pronouncing s en t ence .  

White v. S t a t e ,  415 So.2d 719, 721 ( F l a .  1982 ) .  

I n  a l a t e r  motion t o  vaca t e  judgment and s en t ence  f i l e d  i n  

t h e  c i r c u i t  c o u r t  on October 1 3 ,  1983, p e t i t i o n e r  complained t h a t  

de f ense  counse l  was i n e f f e c t i v e  f o r  f a i l i n g  t o  p r o p e r l y  

i n v e s t i g a t e  and p r e s e n t  m i t i g a t i n g  evidence a t  s en t enc ing  of 

p e t i t i o n e r ' s  i n t o x i c a t i o n  and t h e  b a s i s  f o r  DiMarino's  t e s t imony  

because of  h i s  b e l i e f  t h a t  t h e r e  was nothing h e  cou ld  do t o  avo id  

t h e  impos i t ion  o f  t h e  d e a t h  s en t ence .  See,  Motion t o  Vacate,  pg. 

21. Counsel was f u r t h e r  condemned f o r  n o t  o b j e c t i n g  t o  t h e  

l i m i t i n g  j u ry  i n s t r u c t i o n s  p r e c l u d i n g  c o n s i d e r a t i o n  of t h e  

n o n s t a t u t o r y  m i t i g a t i n g  c i rcumstances  of r e s i d u a l  doubt  about  

g u i l t  and p e t i t i o n e r ' s  i n t o x i c a t i o n .  Motion t o  Vacate,  pgs .  26- 

27. The motion t o  vaca t e  judgment and sen tence  is b e f o r e  t h e  

c i r c u i t  c o u r t  pending r e s o l u t i o n  of  t h e  i s s u e s  p r e s e n t e d  t o  t h i s  



c o u r t .  

I n  t h e  p r e s e n t  p e t i t i o n  it is argued t h a t  t h e  d i s p a r a t e  

t r ea tmen t  of  DiMarino, r e s i d u a l  doubt about  g u i l t ,  and 

p e t i t i o n e r ' s  i n t o x i c a t i o n  were no t  p r o p e r l y  cons idered  a s  

n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  by t h e  ju ry  and judge below. 

ARGUMENT 

The respondents  would f i r s t  submit t h a t  t h e  i s s u e s  p re sen t ed  

i n  t h e  a p p l i c a t i o n  f o r  r e l i e f  a r e  no t  p r o p e r l y  b e f o r e  t h i s  

c o u r t .  Res idua l  doubts  about  a d e f e n d a n t ' s  g u i l t ,  as a ma t t e r  of  

F l o r i d a  law, cannot be  cons idered  i n  m i t i g a t i o n  by e i t h e r  t h e  

judge o r  ju ry .  Buford v. S t a t e ,  403 So.2d 943, 953 ( F l a .  1981) ; 

Burr v. S t a t e ,  466 So.2d 1051, 1054 ( F l a .  1985) ; King v. S t a t e ,  

12 F.L.W. 502  l la. Sept .  24, 1987) .  Defense counse l ,  i n  any 

even t ,  was a l lowed t o  hammer on t h i s  theme i n  c l o s i n g  argument a t  

sen tenc ing  ( R  817-819). The ju ry  was t o l d  t h a t  be fo re  t hey  app ly  

t h e  agg rava t ing  c i rcumstances  and r e j e c t  t h e  m i t i g a t i n g  

c i rcumstances ,  as argued by t h e  p r o s e c u t o r ,  they  must f i r s t  

b e l i e v e  t h a t  every th ing  DiMarino t e s t i f i e d  t o  w a s  t r u e  ( R  8 1 6 ) .  

Counsel,  t h u s ,  used r e s i d u a l  doubt about  g u i l t  t o  a t t a c k  t h e  

e n t i r e  s t a t u t o r y  s en t enc ing  mat r ix  r a t h e r  t han  p r e s e n t  it as a 

weaker n o n s t a t u t o r y  f a c t o r .  See ,  Echols v. S t a t e ,  484 So.2d 568, 

577 ( F l a .  1985) ( "0ne  of t h e  un fo r tuna t e  s i d e  e f f e c t s  of  admi t t i ng  

any and a l l  n o n s t a t u t o r y  m i t i g a t i n g  evidence is t h a t  it 

encourages t h e  i n t r o d u c t i o n  of  evidence which, i n  t h e  c o n t e x t  of 

t h e  c a s e ,  c a r r i e s  very l i t t l e  weigh t . )  This  ca se  cannot be  

cons idered  one where t h e  quantum of  proof f o r e c l o s e d  doubts  as t o  

g u i l t .  Cf. Melendez v. S t a t e ,  498 So.2d 1258, 1262-1263 ( F l a .  

1986) .  ( B a r k e t t ,  J. concur r ing  s p e c i a l l y . )  Thus even i f  t h i s  

i s s u e  w a s  cognizab le ,  r e l i e f  would be  p rec luded .  

On appea l ,  t h i s  c o u r t  was f u l l y  aware of no t  on ly  DiMarino's  

r o l e  i n  t h e  murder and h i s  mental  s t a t e  a t  t h e  t ime t h e r e o f ,  b u t  

t h e  l e s s e r  sen tence  t h a t  h e  r ece ived .  This  c o u r t  he ld :  

". . . I n  a f f  i rming t h e  s en t ence  we a r e  f u l l y  aware t h a t  DiMarino 

escaped wi th  a c o n v i c t i o n  of a th i rd -degree  murder. While t h i s  

is  f o r t u n a t e  f o r  him, it does  no t  r e q u i r e  t h e  r educ t ion  of 

Whi te ' s  sen tence .  White w a s  t h e  execu t ione r ,  and h i s  sen tence  is  



warran ted . "  White v. S t a t e ,  415 So.2d 719, 721 ( F l a .  1 9 8 2 ) .  

T h i s  c o u r t  is a n  a p p r o p r i a t e  forum t o  make such d e t e r m i n a t i o n .  

Cabana v. Bu l lock ,  U.S. , 106 S.Ct.  689, 697-698 ( 1 9 8 6 ) .  

Thus, a s  i n  Agan v. Dugger, 508 So.2d 11 ( F l a .  1 9 8 7 ) ,  t h e  

i n t e r v e n i n g  d e c i s i o n  i n  Hitchcock v.  Dugger, U.S. , 107 

S.Ct.  1821, 95 L.Ed.2d 347 (1987)  does  n o t  r e q u i r e  t h i s  c o u r t  t o  

reexamine t h i s  i s s u e  as it p r e s e n t s  no new i s s u e s  of law as t o  

t h i s  c a s e .  A s  i n  Agan, t h i s  c o u r t  h a s  d i s p o s e d  of  t h i s  i s s u e  

a d v e r s e  to  p e t i t i o n e r  i n  h i s  p r e v i o u s  a p p e a l  t o  t h i s  c o u r t ,  

s p e c i f i c a l l y  s t a t i n g  "We are s a t i s f i e d  t h a t  t h e  t r i a l  judge 

weighed t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  a g a i n s t  t h i s  and any o t h e r  

m i t i g a t i n g  c i r c u m s t a n c e s  i n  pronouncing s e n t e n c e .  " White v .  

S t a t e ,  415 So.2d 719, 721 ( F l a .  1 9 8 2 ) .  Habeas c o r p u s  or o r i g i n a l  

a c t i o n s  are n o t  v e h i c l e s  f o r  o b t a i n i n g  a d d i t i o n a l  a p p e a l s  of 

i s s u e s  which were r a i s e d  on direct a p p e a l .  White v. Dugger, 12  

F.L.W. 433 ( F l a .  August 20, 1 9 8 7 ) .  See  ~ l d r i d g e  v. S t a t e ,  503 

So .2d 1257 ( F l a .  1987)  ( O p p o r t u n i t y  t o  p r e s e n t  ~ o c k e t t / ~ d d i n g s  

claim i n  e a r l i e r  p e t i t i o n  or motion f o r  r e l i e f  p r e c l u d e s  r a i s i n g  

t h e  ground on a  subsequen t  p e t  it i o n )  . 
I n  terms o f  t h e  j u d g e ' s  c o n s i d e r a t i o n  o f  n o n s t a t u t o r y  

m i t i g a t i n g  c i r c u m s t a n c e s ,  it shou ld  n o t  be over looked t h a t  a 

Hitchcock s i t u a t i o n  is n o t  p r e s e n t e d  h e r e .  I n  t h e  s e n t e n c i n g  

order t h e  t r i a l  judge d i d  n o t  r e f e r  t o  " i n s u f f i c i e n t  m i t i g a t i n g  

c i r c u m s t a n c e s  a s  enumerated i n  F l o r i d a  S t a t u t e  921.141 ( 6 )  t o  

outweigh t h e  a g g r a v a t i n g  c i r c u m s t a n c e s .  " I n s t e a d ,  t h e  judge 

wrote: " I n  d e t e r m i n i n g  whether  t h e  Defendant shou ld  be s e n t e n c e d  

t o  d e a t h  or l i f e  imprisonment;  t h e  Court  is mandated by S e c t i o n  

921.141(5)  F l o r i d a  S t a t u t e s  ( 1 9 7 7 ) ,  t o  a p p l y  t h e  f a c t s  t o  c e r t a i n  

enumerated a g g r a v a t i n g  c i r c u m s t a n c e s  and such m i t i g a t i n g  

c i r c u m s t a n c e s  a s  one a p p l i c a b l e  i n  t h i s  c a s e . "  ( R  1 6 4 8 ) .  The 

s e n t e n c i n g  o r d e r  f u r t h e r  recites:  "The s e n t e n c e  t o  be pronounced 

must be b a s e d  on t h e  t o t a l i t y  o f  t h e  e v i d e n c e ,  as a p p l i e d  t o  t h e  

enumerated ' a g g r a v a t i n g  ' c i r c u m s t a n c e s  and ' s u c h  m i t i g a t i n g  

c i r c u m s t a n c e s  are a p p l i c a b l e  ' . " ( R  1 6 5 0 ) .  D e s p i t e  h i s  r e f e r e n c e  

t o  enumerated m i t i g a t i n g  c i r c u m s t a n c e s  i n  t h e  o r a l  pronouncement 

o f  s e n t e n c e ,  t h e  w r i t t e n  f i n d i n g s  do  n o t  i n d i c a t e  t h a t  



consideration of mitigating circumstances was s ta tu tor i ly  

proscribed, but rather were circumscribed only by the quantity 

and quality of mitigating evidence actually presented. Thus , 

reversible error is not present where the f ina l  word of the 

ultimate sentencer does not ref lec t  restr ic ted consideration of 

mitigating circumstances. Elledge v.  Dugger, 823 F.2d 1439 (11th 

Cir. 1987). 

Even i f  it could not be fa i r ly  said that  th i s  cour t ' s  

previous opinion embraced and decided the issue presented herein, 

the issue is s t i l l  not properly before t h i s  court. The s ta te  

would submit that  matters alleged i n  the motion to  vacate 

judgment and sentence preclude the granting of rel ief  by th i s  

court. In said motion the alleged fai lure t o  present such 

nonstatutory mitigating evidence or argue it more ful ly was 

attr ibuted t o  a fa i lure  t o  investigate on the part  of counsel, 

not a t t r ibutable  alone t o  any perceived limitation by counsel on 

the presentation of mitigating circumstances. Such an issue 

should not be resolved in the guise of a Hitchcock claim. Logic 

dictates  that an ineffective assistance of counsel claim should 

f i r s t  be presented to  the c i rcui t  court so that  the cause for a 

procedural default may f i r s t  be ascertained. Murray v. Carrier, 

U . S .  I - -- 106 S . C t .  2639, 2644-2646 (1986). Consideration 

of what evidence was reasonably available and the reason for i t s  

nonproduction should be l i t iga ted  below i n  the context of an 

ineffective assistance of counsel claim. See, Jackson v. State,  

438 So.2d 4, 6 (Fla. 1983) (McDonald, J . ,  dissenting in part ,  

concurring in par t .  ) 

I t  should also be remembered that  counsel presented no 

testimony i n  mitigation and h i s  argument was directed a t  the 

applicabil i ty of the statutory aggravating and mitigating 

circumstances. The record being devoid of any reason therefor, 

it certainly cannot be said that  the jury or judge limited their  

consideration t o  only s ta tu tor i ly  enumerated mitigating 

circumstances when that was a l l  that  was presented t o  them. 

Thus, th i s  court ' s  holding that "we are sa t i s f ied  that the t r i a l  

judge weighed the aggravating circumstances against t h i s  and any 
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o t h e r  m i t i g a t i n g  c i r c u m s t a n c e s  i n  pronouncing s e n t e n c e "  c o u l d ,  

a l t e r n a t i v e l y ,  r e a s o n a b l y  be c o n s t r u e d  a s  a n  i m p l i c i t  f i n d i n g  of  

d e f a u l t .  

Defense c o u n s e l  made no o b j e c t i o n  t o  t h e  j u d g e ' s  i n s t r u c t i o n  

t o  t h e  j u r y  or h i s  f i n d i n g s  o f  f a c t  i n  s u p p o r t  o f  a s e n t e n c e  of 

d e a t h  as h e  w a s  r e q u i r e d  t o  do under F l o r i d a  law and t h e  i s s u e  

w a s  waived f o r  purposes  o f  a p p e a l .  F l a .  R. C r i m .  P. 3 . 3 9 0 ( d ) ;  

S t a t e  v. Smith,  240 So.2d 807 ( F l a .  1970) ; Wainwright v.  Sykes,  

433 U.S. 72 ( 1 9 7 7 ) .  The i s s u e  w a s  t h e n  doubly  d e f a u l t e d  upon by 

f a i l u r e  t o  raise t h e  i s s u e  on d i r e c t  a p p e a l .  Under F l o r i d a  l a w ,  

a n  argument canno t  be r a i s e d  f o r  t h e  f i r s t  t i m e  i n  a p e t i t i o n  f o r  

r e h e a r i n g .  See ,  Delmonico v.  S t a t e ,  155 So.2d 368 ( F l a .  1 9 6 3 ) ;  

Reid v .  Johnson,  106 So.2d 624 ( F l a .  3d DCA 1 9 5 8 ) ;  L e s l i e  Bros.  

v .  Roope, 108  F l a .  289, 148 So. 212 ( 1 9 3 3 ) ;  P r i c e  W i s e  Buying 

Group v. Nuzum, 343 So.2d 115,  117 ( F l a .  1st DCA 1 9 7 7 ) .  I n  t h e  

p r e s e n t  case, a l t h o u g h  t h e  c o u r t  e n t e r e d  a r e v i s e d  o p i n i o n  t o  

i n c l u d e  t h e  f i n d i n g  o f  a s t a t u t o r y  m i t i g a t i n g  f a c t o r  and t o  

r e f l e c t  c o n s i d e r a t i o n  by t h e  t r i a l  judge of  m i t i g a t i n g  f a c t o r s ,  

t h e  f a c t  remains ,  t h a t  t h e  p e t i t i o n  f o r  r e h e a r i n g  w a s  d e n i e d .  

P e t i t i o n e r  h a s ,  t h u s ,  committed p r o c e d u r a l  d e f a u l t  and f o r e c l o s e d  

h i s  r i g h t  t o  review o f  h i s  j u r y  i n s t r u c t i o n  claim. See,  Hargrave 

v. Duqger, 804 F.2d 1182,  o p i n i o n  v a c a t e d ,  809 F.2d 1486 ( 1 1 t h  

C i r .  1 9 8 7 ) ,  review pendinq e n  banc.  -- 

There  e x i s t s  no obstacle t o  t h e  a p p l i c a t i o n  o f  a p r o c e d u r a l  

bar i n  t h i s  case. The r e s u l t  r eached  i n  Hi tchcock v. Dugger, 107 

S.Ct .  1821 (1987)  w a s  o b t a i n e d  i n  a s i t u a t i o n  wherein no 

p r o c e d u r a l  bar w a s  e v e r  d i s c u s s e d  by any s ta te  or f e d e r a l  

c o u r t .  See ,  Hitchcock v. S t a t e ,  413 So.2d 741 ( F l a .  1 9 8 2 ) ;  

Hitchcock v .  S t a t e ,  432 So.2d 42 ( F l a .  1 9 8 3 ) ;  Hitchcock v .  

Wainwright ,  745 F.2d 1332 ( l l t h  C i r .  1 9 8 4 ) ;  Hitchcock v. 

Wainwright,  770 F.2d 1514 ( l l t h  C i r .  1985) ; Hitchcock v. Dugger, 

107 S.Ct. 1821 ( 1 9 8 7 ) .  Hitchcock v. Dugger, 107 S.Ct. 1821 

(1987)  merely h e l d  t h a t  i n  i n s t a n c e s  where t h e  s tate h a s  n o t  

a rgued  p r o c e d u r a l  d e f a u l t  a c a p i t a l  d e f e n d a n t  may seek r e l i e f  

from h i s  d e a t h  s e n t e n c e  by d e m o n s t r a t i n g  t h a t  t h e  j u r y  and judge 

i g n o r e d  t h e  r e q u i r e m e n t s  o f  L o c k e t t  v .  Ohio, 438 U.S. 586 ( 1 9 7 8 ) .  



Pursuant  t o  Wainwright v. Sykes, 433 U.S. 72 (1977 ) ,  

p rocedu ra l  b a r s  may be l i f t e d  by a showing of  cause  f o r  and 

a c t u a l  p r e j u d i c e  from such d e f a u l t .  A s  i n  Antone v. S t r i c k l a n d ,  

706 F.2d 1534 ( 1 1 t h  C i r .  1983) t h e  p e t i t i o n e r  cannot  demons t ra te  

cause  f o r  t h e  p rocedu ra l  d e f a u l t s  because t r i a l  was h e l d  on 

Nevember 27, 1978, a f t e r  t h e  J u l y  3 ,  1978 d e c i s i o n  i n  Locke t t ,  

and a s en t enc ing  memorandum f i l e d  on December 18, 1978 by de fense  

counse l  r e f l e c t s  t h a t  counse l  was aware t h a t  " t h e  m i t i g a t i n g  

c i rcumstances  a r e  no t  l i m i t e d  t o  t h o s e  enumerated i n  t h e  

s t a t u t e . "  ( R  1814) .  A s  i n  Antone, a c t u a l  p r e j u d i c e  cannot  be 

demonstra ted  because counse l  sought  t o  p r e s e n t  no n o n s t a t u t o r y  

m i t i g a t i n g  c i rcumstances  and t h e  c o u r t  cons idered  a l l  m i t i g a t i n g  

c i rcumstances  p r e sen t ed .  

Antone subsequen t ly  sought  a w r i t  of c e r t i o r a r i  from t h e  

United S t a t e s  Supreme Court  which was den ied .  Antone v. Dugqer, 

464 U.S. 1003, 104 S.Ct. 511, 78 L.Ed.2d 699 (1983) .  H e  then  

undertook ano the r  round of  c o l l a t e r a l  l i t i g a t i o n  i n  which h e  

u n s u c c e s s f u l l y  argued i n  t h i s  c o u r t  and i n  t h e  f e d e r a l  c o u r t s  f o r  

r e l i e f  pursuan t  t o  Locke t t  v.  Ohio. When h e  reached t h e  United 

S t a t e s  Supreme Cour t ,  see, Antone v. Dugger, 465 U.S. 200, 104 

S.Ct. 962, 79 L.Ed.2d 147 (1984 ) ,  seven members of t h a t  Cour t  

r e j e c t e d  h i s  appea l  i n  summary f a s h i o n .  Sho r t  op in ions  were 

d e l i v e r e d  by t h e  m a j o r i t y  and by J u s t i c e  S tevens  ( c o n c u r r i n g ) .  

I n  t h e s e  op in ions ,  t h e  c o u r t  noted t h a t  Antone 's  second habeas  

corpus  p e t i t i o n  con t a ined  s e v e r a l  c l a i m s  t h a t  had p u r p o r t e d l y  n o t  

been r a i s e d  i n  h i s  f i r s t  f e d e r a l  habeas  p e t i t i o n .  Among t h e s e  

c l a ims  was an  a l l e g a t i o n  t h a t  t h e  s t a t u t e ,  under which h e  was 

sen tenced ,  u n c o n s t i t u t i o n a l l y  excluded n o n s t a t u t o r y  m i t i g a t i n g  

f a c t o r s  from c o n s i d e r a t i o n ,  see Locke t t  v. Ohio, sup ra .  "These 

c l a ims  twice p r e v i o u s l y  have been cons ide red ,  a s  noted above, by 

t h e  F l o r i d a  Supreme Court .  " 104 S.Ct. o f  963-964. Af ter  

d i s c u s s i n g  why Antone had abused t h e  w r i t ,  t h e  m a j o r i t y  

concluded: 

Upon c o n s i d e r a t i o n  of t h e  e x t e n s i v e  
pape r s  f i l e d  wi th  t h e  c o u r t ,  w e  f i n d  
t h a t  none of t h e  c h a l l e n g e s  wa r r an t s  f o r  
t h e  review. Indeed,  t h e  grounds r e l i e f  
upon by a p p l i c a n t  a l l  appear  t o  be 
m e r i t l e s s . "  - I d ,  a t  965. 



Soon a f t e r  t h i s  o p i n i o n  w a s  r e n d e r e d ,  Antone w a s  e x e c u t e d .  

A s imilar  p a t t e r n  arose i n  the case o f  Ronald S t r a i g h t .  

L e s s  t h a n  a month a f t e r  t h i s  c o u r t ' s  i ndependen t  view o f  the 

r e c o r d  compel led  it t o  remand a capi ta l  case f o r  r e s e n t e n c i n g ,  

Harvard  v .  S t a t e ,  486 So.2d 537 ( F l a .  1 9 8 6 ) ,  Ronald S t r a i g h t  

l i t i g a t e d  the l a s t  round o f  f e d e r a l  co l la tera l  r ev iew prior t o  

h i s  e x e c u t i o n .  On May 20, 1986,  the Uni t ed  S t a t e s  Supreme Cour t  

r e j e c t e d  S t r a i g h t ' s  a p p l i c a t i o n  f o r  s t a y  o f  e x e c u t i o n .  S t r a i g h t  

v .  Wainwright ,  U.S. , 106 S.Ct .  2004 ( 1 9 8 6 ) .  S t r a i g h t  

a r g u e d  that  the f a i l u r e  o f  the t r i a l  c o u r t  t o  c o n s i d e r  

n o n s t a t u t o r y  m i t i g a t i n g  f a c t o r s  v i o l a t e d  I a c k e t t  v.  O h i o .  

W r i t i n g  f o r  the m a j o r i t y ,  J u s t i c e  Powel l  o u t l i n e d  S t r a i g h t ' s  

p r e v i o u s  l i t i g a t i o n  h i s t o r y  and came t o  the c o n c l u s i o n  that  

S t r a i g h t ' s  case p r e s e n t e d  no  basis f o r  r e l i e f .  I n  the m a j o r i t y ' s  

view,  the E l e v e n t h  C i r c u i t ' s  d e c i s i o n  n o t  t o  allow S t r a i g h t  t o  

l i t i g a t e  the L o c k e t t  claim due  t o  p r o c e d u r a l  d e f a u l t  w a s  

correct. S t r a i g h t  w a s  e x e c u t e d .  Addi t  i o n a l l y ,  the Uni ted  S t a t e s  

Supreme Cour t  r e c e n t l y  d e n i e d  cer t iorar i  i n  the case o f  F r e d d i e  

Lee H a l l ,  where in  H a l l  had s o u g h t  t o  p r e s e n t  th i s  i s s u e  anew, 

a f t e r  h a v i n g  been  found t o  be p r o c e d u r a l l y  d e f a u l t e d .  See ,  H a l l  -- 

v .  Dugger, USSC C a s e  N o .  87-5048, s l i p  o r d e r ,  (October 1 5 ,  

1 9 8 7 ) ( S e e  Appendix f o r  copy o f  o r d e r  and s t a t e ' s  B r i e f  i n  

o p p o s i t i o n ) .  

The c o u r t ' s  m o s t  r e c e n t  E i g h t  Amendment case is Booth v. 

Maryland, U.S. , 107 S.Ct .  2529 (1987)  i n  which it h e l d  that  

the E i g h t h  Amendment prohibits a c a p i t a l  s e n t e n c i n g  j u r y  from 

c o n s i d e r i n g  v i c t i m  impact e v i d e n c e .  Booth is no  d i f f e r e n t  from 

Hi tchcock  v .  Dugger i n  that  it mere ly  e x t e n d s  the E i g h t h  

Amendment a n a l y s i s  t o  the f a c t s  o f  the p a r t i c u l a r  s i t u a t i o n .  

S i g n i f i c a n t l y ,  the F i f t h  C i r c u i t  Cour t  o f  Appeals has r e f u s e d  t o  

allow a p r o c e d u r a l  d e f a u l t  on a Booth v .  Maryland claim t o  be 

excused .  Thompson v .  Lynaugh, 8 2 1  F. 2d 1080 ( 5  th C i r  . 1987)  . I n  

the Thompson case, the s ta te  c o u r t  h a d  h e l d  that  there w a s  a 
- 

waive r  due t o  l a c k  o f  o b j e c t i o n  a t  t r i a l .  I d . ,  a t  1082.  

Recogn iz ing  the p r o c e d u r a l  d e f a u l t ,  the F i f t h  C i r c u i t  went on 

w i t h  a n  a n a l y s i s  o f  whether the bar c o u l d  be excused .  The c o u r t  



concluded:  

Absent a showing a cause ,  we must a l s o  
conclude t h a t  Thompson cannot  excuse  h i s  
p rocedura l  d e f a u l t .  See,  Murray v. 
C a r r i e r  . U.S. , 1 r S . C t .  2639. 

Murray, U.S. I 

2665-66, TL. ~ d . 2 d  43 
I s a a c ,  456 U.S. 107, 1 
1572-1573, 71 L.Ed.2d 

8 6 ) ,  Smith v. 
S.Ct. 2661, 

986 ) ,  Engle v. 
102 S.Ct. 558, 

(1982) .  The 
Supreme C o u r t ' s  d e c i s i o n  i n  Booth does  
no t  c r e a t e  a s u f f i c i e n t l y  novel  i s s u e  t o  
excuse a p rocedura l  d e f a u l t ,  f o r  it 
merely r e i t e r a t e s  what t h e  Supreme Court 
h a s  p r e v i o u s l y  h e l d  " t h e  Eighth  
Amendment r e q u i r e s  t h a t  sen tenc ing  i n  a 
c a p i t a l  murder c a s e  must focus  on t h e  
i n d i v i d u a l i z e d  c h a r a c t e r  of t h e  
defendant  and t h e  p a r t i c u l a r  
c i rcumstances  of  t h e  cr ime.  See ,  Booth - 
U.S. a t  , 107 S.Ct. a t  I 41  
Cr.L.R. a t 7 3 7 3 ;  Zant v .  Stevens ,  462 
U.S. 862, 878-879, 103 S.Ct. 2733, 2743- 
2744, 77 L.Ed.2d 235 (1983) ;  Eddings v. 
Oklahoma, 455 U.S. 104, 112, 102 S.Ct. 
869, 875, 71 L.Ed.2d 1 (1982) .  
 oreo over, a n y  c la im of f u t i l i t y  bf 
o b j e c t i o n  under s t a t e  law would no t  
c o n s t i t u t e  good cause  t o  excuse a 
p rocedura l  d e f a u l t .  See ,  Engle v. 
I s a a c ,  456 U.S. a t  1 8 0 7 0 2  S.Ct. a t  
1573. 

Accord, Harqrave v. Dugger, 804 F.2d 1182, op in ion  vaca ted ,  

809 F.2d 1486 (11 th  C i r .  1987) ,  review pending en  banc. -- 
One i s s u e  i n  Hargrave is whether Locket t  v. Ohio merely 

extended e a r l i e r  d e c i s i o n s  of  t h e  Supreme Court  o r  whether it 

e s t a b l i s h e d  new law s o  a s  t o  excuse p rocedura l  d e f a u l t  by 

e s t a b l i s h i n g  cause.  I n  Hargrave, t h e  pane1 of t h e  Eleventh  

C i r c u i t  had unanimously h e l d  t h a t  t h e  subsequent r e l e a s e  of  

Locket t  a f t e r  Hargrave ' s  1974 t r i a l  d i d  n o t  f u r n i s h  "cause"  f o r  

t r i a l  c o u n s e l ' s  f a i l u r e  t o  o b j e c t  a t  t r i a l .  The p a n e l  c i t e d  Reed 

v. Ross, 468 U.S. 1 (1984) ,  and Antone, sup ra ,  706 F.2d 1534 i n  

suppor t  of  i t s  p o s i t i o n .  This  ca se  was argued b e f o r e  t h e  -- en banc 

c o u r t  i n  June o f  t h i s  y e a r  and an  op in ion  should  be 

forthcoming.  These c a s e s  demonstra te  t h a t  f e d e r a l  c o u r t s  do no t  

p e r c e i v e  t h a t  new Eighth  Amendment c a s e s  from t h e  Supreme Court 

c o n s t i t u t e  novel  i s s u e s  s o  a s  t o  excuse cause  f o r  a d e f a u l t .  In 

t h i s  c a s e ,  White is s q u a r e l y  i n  d e f a u l t .  H e  d i d  n o t  o b j e c t  t o  

t h e  ju ry  i n s t r u c t i o n s  a t  t r i a l  and d i d  no t  p r o p e r l y  o r  t i m e l y  

r a i s e  t h e s e  i s s u e s  on appea l .  A s  such,  h e  is  no t  e n t i t l e d  t o  

r e l i e f  a t  t h i s  t ime .  See,  United S t a t e s  v. Frady,  456 U.S. 152,  



71  L.Ed.2d 816,  102 S.Ct.  1584 (1982)  dec ided  t h e  same term a s  

Engle v. I s a a c ,  456 U.S. 130,  where t h e  Cour t  r e v e r s e d  a lower 

c o u r t  f o r  app ly ing  t h e  s t a n d a r d  of  review a v a i l a b l e  on d i r e c t  

appea l  t o  non o b j e c t e d  t o  t r i a l  e r r o r s  - t h e  s o - c a l l e d  " p l a i n  

e r r o r "  tes t  i n s t e a d  of  app ly ing  t h e  s t a n d a r d  o f  review announced 

i n  Wainwright v. Sykes,  433 U.S. 72 (1977)  t o  be used when t h e  

a l l e g e d  e r r o r  is f i r s t  p r e s e n t e d  i n  a c o l l a t e r a l  a t t a c k .  I n  

Frady as h e r e ,  t r i a l  counse l  d i d  n o t  o b j e c t  t o  a j u r y  

i n s t r u c t i o n .  Frady,  456 a t  167. 

Even i f  t h i s  c o u r t  f i n d s  t h a t  t h e  p r e s e n t  c a se  does  no t  f i t  

w i t h i n  t h e  ambit o f  Agan v.  Dugger, 508 So.2d 11, 12 ( F l a .  1987 ) ,  

Hitchcock does  n o t  c o n s t i t u t e  a change i n  t h e  l a w  and r e sponden t s  

r e s p e c t f u l l y  sugges t  t h a t  t h e  a n a l y s i s  i n  Thompson v.  Dugger, 12  

F.L.W. 469 ( F l a .  Sep t .  9,  1987) shou ld  be receded from. 

P e t i t i o n e r  i n  t h e  p r e s e n t  case w a s  a b l e  t o  p e r c e i v e  such i s s u e  

p r e s e n t e n c i n g  and pos t -Locke t t  on t h e  b a s i s  of such p r e c e d e n t s  as 

P r o f f i t t  v .  F l o r i d a ,  428 U.S. 242 (1976 ) ,  McGautha v.  C a l i f o r n i a ,  

402 U.S. 183,  9 1  S.Ct.  1454 (1971)  and Commonwealth of 

Pennsylvania  v.  Ashe, 302 U.S. 51 ,  58 S.Ct.  59 (1937 ) .  These 

c a s e s  make clear t h e  f a c t  t h a t  a s e n t e n c e r  must c o n s i d e r  a l l  

r e l e v a n t  ev idence  p e r t a i n i n g  t o  t h e  o f f e n s e  and t h e  c h a r a c t e r  and 

p r o p e n s i t i e s  of  t h e  o f f e n d e r  , and t h a t  Hitchcock merely 

r e p r e s e n t s  t h e  la tes t  a p p l i c a t i o n  o f  such long-recognized 

p r i n c i p l e  o f  l a w .  

I t  is obv ious ly  t h e  s t a t e ' s  c o n t e n t i o n  t h a t ,  because  t h i s  

c o u r t  reached t h e  matter o f  t h e  s e n t e n c e r ' s  c o n s i d e r a t i o n  of  

ev idence  going toward n o n s t a t u t o r y  m i t i g a t i n g  c i r cums t ances  on 

d i r e c t  a p p e a l ,  r e c o n s i d e r a t i o n  o f  t h i s  claim on habeas  co rpus  is 

improper.  This case must be cons ide r ed  t o  be s q u a r e l y  c o n t r o l l e d  

by Agan v. Dugger, 508 So.2d 11 ( F l a .  1987 ) ,  wherein similar 
- 

r e l i e f  was den i ed .  [ The o n l y  t h r e e  areas of n o n s t a t u t o r y  

m i t i g a t i n g  ev idence  c i t e d  by p e t i t i o n e r  r e l a t e  t o :  (1) a l l e g e d  

r e s i d u a l  doubt  a s  t o  g u i l t ;  ( 2 )  t h e  c o m p l i c i t y  of  p e t i t i o n e r ' s  

co-defendant ,  Richard  DiMarino and ( 3 )  p e t i t i o n e r ' s  u s e  and 

consumption of  a l c o h o l .  A l l  t h r e e  matters were p r e s e n t e d  t o  t h e  

j u r y  d u r i n g  p e t i t i o n e r ' s  t r i a l ,  and t h e r e  is no th ing  t o  i n d i c a t e  



that  such jury  d i d  n o t  f u l l y  c o n s i d e r  them a g a i n  f o r  s en t enc ing  

purposes  as w e l l .  F u r t h e r ,  i n  the sen t enc ing  o r d e r  i n  t h i s  case, 

the judge e x p r e s s l y  no ted  tha t  the sen t ence  t o  be pronounced had 

t o  be based upon the t o t a l i t y  of the ev idence  and,  on a p p e a l ,  

t h i s  c o u r t  found t h a t  it w a s  s a t i s f i e d  t h a t  the t r i a l  judge had 

weighed the agg rava t i ng  c i rcumstances  a g a i n s t  the one m i t i g a t i n g  

c i rcumstance  found "and any o t h e r  m i t i g a t i n g  c i rcumstance . "  

White, 415 So.2d a t  721. Given the f a c t  that  p e t i t i o n e r ' s  

consumption of a l c o h o l  w a s  e x p r e s s l y  cons ide red  by the judge i n  

de te rmin ing  the a p p l i c a t i o n  of  that  m i t i g a t i n g  c i rcumstance  set  

f o r t h  i n  s e c t i o n  921 .141 (6 ) (b )  F l o r i d a  S t a t u t e s  (1977 ) ,  it s imply 

s t r a i n s  c r e d u l i t y  f o r  p e t i t i o n e r  t o  now r e - a t t a c k  the sen t enc ing  

c o u r t ' s  f a i l u r e  t o  f i n d  m i t i g a t i o n  i n  t h i s  r e g a r d ;  i n  h i s  

s en t enc ing  o r d e r ,  the judge e x p r e s s l y  found, from the tes t imony  

p r e s e n t e d ,  that  a l though  p e t  it i o n e r  had been d r i n k i n g ,  "he knew 

what he w a s  doing"  a t  the t i m e  he murdered the v i c t i m  ( R  1649 ) .  

F u r t h e r ,  i n  i t s  op in ion ,  t h i s  c o u r t  e x p r e s s l y  addressed  the 

a p p r o p r i a t e n e s s  o f  the i n s t a n t  d e a t h  s en t ence  when c o n t r a s t e d  

w i t h  the sen t ence  r e c e i v e d  by Richard DiMarino. White a t  722. 

Accordingly,  the q u e s t i o n  now becomes what more does  

p e t i t i o n e r  expec t  from t h i s  c o u r t .  The evidence which he asserts 

was n o t  cons ide red ,  was i n  f a c t  cons ide red  b o t h  a t  s en t enc ing  and 

on appea l .  To the e x t e n t  neces sa ry ,  o r  t o  the e x t e n t  that  

V' p e t i t i o n e r  can make a showing t h a t  it was n o t ,  r espondents  would 

contend t h a t  ha rmless  e r r o r  a p p l i e s .  I n  i ts r e c e n t  d e c i s i o n  i n  

Delap v. Dugger, s u p r a ,  t h i s  c o u r t  e x p r e s s l y  found that  such 

a n a l y s i s  could  be a p p l i e d  t o  a claim of e r r o r  premised upon 

Hitchcock v. Dugger . Respondents r e s p e c t  f u l l y  contend t h a t  the 

i n s t a n t  evidence of  n o n s t a t u t o r y  m i t i g a t i o n ,  i f  i n  f a c t  it was 

no t  cons ide red  below, would c o n c l u s i v e l y  have had no e f f e c t  upon 

the r e l i a b i l i t y  of  the dea th  s en t ence  imposed i n  t h i s  case. 

Again, r espondents  cannot  h e l p  exp re s s ing  puzzlement a t  

p e t i t i o n e r  ' s  c o n t e n t i o n  t h a t  the evidence w a s  n o t  cons idered .  

A l l  of  the matters now a s s e r t e d  i n  m i t i g a t i o n  were argued by 

defense  counse l  t o  the ju ry  as a b a s i s  f o r  a c q u i t t i n g  p e t i t i o n e r  

du r ing  h i s  t r i a l  ( R  716-747); the c l o s i n g  argument of 



pet it ioner ' s counsel a t  the sentencing phase consisted sole ly  of 

arguments that  death was not appropriate due t o  the fac t  tha t :  

(1) the s t a t e ' s  prime witness, Richard DiMarino, who had only 

received a f i f t een  year term, was unworthy of bel ief  ( R  817) and 

( 2 )  pe t i t ioner  was too intoxicated t o  have f u l l y  contemplated the 

offense ( R  819). The death sentence in t h i s  case is premised 

upon a unanimous advisory verdict of death returned by the jury 

and the sentencing judge ' s finding of three unassailable 

aggravating circumstances. Although one s ta tutory mitigating 

circumstance was found, respondents suggest tha t  the ins tant  

evidence could have had no e f fec t  upon the weighing process. A s  

noted, the judge expressly found p e t i t i o n e r ' s  consumption of 

alcohol t o  have been insuff ic ient  t o  have had any ef fec t  upon h i s  

conduct a t  the time of the offense.  A s  noted, t h i s  court has 

previously found the instant  sentence appropriate, in l i gh t  of 

tha t  imposed upon DiMarino. A s  noted even e a r l i e r ,  t h i s  court 

has consistently held tha t  residual  doubt as  t o  gu i l t  is not a 

factor  t o  be considered in mitigation. The death sentence in  

t h i s  case was validly imposed, and the ins tant  pe t i t ion  for w r i t  

of habeas corpus should be denied. 

WHEREFORE, for the aforementioned reasons, respondent moves 

t h i s  honorable court t o  deny the ins tant  pe t i t i on  for w r i t  of 

habeas corpus in a l l  respects.  
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