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I N  THE SUPREME COURT OF FLORIDA 

NO. 7 1 , 1 9 2  

GARY ELDON ALVORD, 

P e t i t i o n e r  , 

vs.  

RICHARD L. DUGGER, Secretary, 
D e p a r t m e n t  of C o r r e c t i o n s ,  S t a t e  of F lo r ida ;  

ROBERT MARTINEZ, G o v e r n o r ,  S ta te  of F lor ida  

R e s p o n d e n t .  

SUPPLEMENTAL REPLY B R I E F  
I N  SUPPORT OF AMENDMENT TO P E T I T I O N  FOR 

WRIT OF HABEAS CORPUS 

PRELIMINARY STATEMENT 

P e t i t i o n e r ,  G a r y  E l d o n  A l v o r d ,  J r . ,  w i l l  be referred t o  

he re in  a s  " P e t i t i o n e r "  and " M r .  A l v o r d .  I' T h e  R e s p o n d e n t ,  S ta te  

of F l o r i d a ,  w i l l  be referred t o  as  " T h e  State" and " R e s p o n d e n t . "  

R e f e r e n c e s  t o  t h e  record on d i r ec t  appeal w i l l  be designated "R" ,  

followed by t h e  appropriate  page number(s )  . E x a m p l e :  [R .  1 1 .  



I. 

I n  

T H I S  COURT I S  OBLIGED TO DECIDE THE MIRANDA 
ISSUE TO CORRECT THE PREVIOUS MISAPPLICATION 
O F  CONSTITUTIONAL LAW. 

Caso v. S ta te ,  524 So. 2 d  4 2 2  ( F l a .  1 9 8 8 ) ,  t h i s  Court  

s p e c i f i c a l l y  over turned  i t s  erroneous r ead ing  o f  Miranda v .  

Arizona, 384 U.S. 436, 4 7 9  ( 1 9 6 6 ) ,  rendered  on d i r e c t  appea l  i n  

t h e  i n s t a n t  c a s e ,  Alvord v .  S ta te ,  322 So.2d 533 ( F l a .  1975) .  

The Caso r u l i n g  brought F l o r i d a  l a w  i n t o  complete adherence w i t h  

Miranda p r i n c i p l e s ,  which w e r e  b inding United States Supreme 

Court  p recedent  f o r  over  twenty y e a r s  p r i o r  t o  Caso. S ince  t h e  

sources  o f  t h e s e  fundamental c o n s t i t u t i o n a l  p r i n c i p l e s  p reda ted  

Alvord, t h a t  d e c i s i o n  w a s  a mistaken r ead ing  o f  t h e  law i n  

e x i s t e n c e  when t h a t  opinion was rendered.  

The S t a t e  c h a r a c t e r i z e s  t h i s  Cour t ' s  d e c i s i o n  i n  Alvord v. 

S t a t e ,  322 So.2d 533 (Fla. 1975) as  a "misappl ica t ion  o r  

misapprehension" of law n o t  r i s i n g  t o  t h e  l e v e l  of  a major 

c o n s t i t u t i o n a l  change r e q u i r i n g  r e t r o a c t i v e  a p p l i c a t i o n .  

(Respondent 's  b r i e f  pps. 1 0 - 1 1 ) .  I t  asserts t h a t  no such 

misapp l i ca t ion  may r e c e i v e  t h e  b e n e f i t  of  r e t r o a c t i v e  c o r r e c t i o n  

o f  t h e  misapp l i ca t ion .  S i g n i f i c a n t l y ,  it c i t e s  no a u t h o r i t y  f o r  

i t s  a s s e r t i o n  t h a t  "if a new c a s e  r e p r e s e n t s  a misapp l i ca t ion  o r  

misapprehension of e x i s t i n g  law, such c a s e s  should no t  be a p p l i e d  

r e t r o a c t i v e l y  t o  o t h e r  cases which are on c o l l a t e r a l  review."  

(Respondent 's  B r i e f ,  p .10 ) .  

Respondent 's  argument i s  f a u l t y  i n  t h a t  it confuses  

m i s a p p l i c a t i o n  i s s u e s  w i t h  change of  l a w  and r e t r o a c t i v i t y  0 
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i s s u e s .  P e t i t i o n e r ' s  primary argument i s  t h a t  t h e  i n s t a n t  case 

does n o t  impinge r e t r o a c t i v i t y  concerns due t o  t h e  P e t i t i o n e r ' s  

r e l i a n c e  on well-grounded fundamental r i g h t s  embodied i n  t h e  
0 

Miranda d e c i s i o n ,  which have never  been s i g n i f i c a n t l y  a l t e r e d  

s i n c e  t h e  d e c i s i o n  w a s  f i r s t  handed down i n  1 9 6 6 .  The Caso 

d e c i s i o n  t h e r e f o r e  r e - l i n k s  F l o r i d a  wi th  t h e  main body o f  f e d e r a l  

p recedent ,  which has  p r e v i o u s l y  been c i t e d  i n  P e t i t i o n e r ' s  

i n i t i a l  b r i e f .  N o  r e t r o a c t i v i t y  concerns are t h u s  p re sen ted ,  

s i n c e  no change of  law has occurred .  

I n  suppor t  of  P e t i t i o n e r ' s  argument, by analogy, are c a s e s  

where t h i s  Court  has agreed t o  r e h e a r  a p r e v i o u s l y  decided m a t t e r  

where t h e  p r i o r  d e c i s i o n  c e n t e r e d  on a mis t ake  which m a t e r i a l l y  

a f f e c t e d  t h e  r e s u l t .  I n  C h r i s t y  v .  Burch, 6 So. 857 (F la .  1 8 8 9 1 ,  

t h i s  Court  acknowledged a m i s t a k e  o f  f a c t  i n  a s s e s s i n g  t h e  t y p e  

of deed involved i n  t h e  under ly ing  s u i t  and he ld :  

A r e h e a r i n g  w a s  g ran ted ,  because i n  t h e  
p e t i t i o n  t h e r e f o r  a t t e n t i o n  w a s  c a l l e d  t o  t h e  
f a c t  t h a t  t h e  c o u r t  w a s  mistaken as  t o  t h e  
c h a r a c t e r  o f  t h e  warranty h e r e  spoken o f .  
I n s t e a d  of be ing  a f u l l  warranty of  t i t l e ,  i t  
w a s  on ly  a warran ty  a g a i n s t  any c l a im by 
[Respondent] o r  h i s  h e i r s ,  and w e  a r e  now t o  
r econs ide r  t h e  case so  f a r  as  it i s  a f f e c t e d  
by t h i s  mistake.  . . .p o i n t s  dec ided  w i l l  n o t  
b e  reopened on a r e h e a r i n g  u n l e s s  t h e r e  i s  
b a s i s  f o r  t h i s  i n  mis take  o r  omission o f  t h e  
c o u r t ,  o r  o t h e r  l i k e  cause ,  f o r  which t h e  
r e h e a r i n g  was g ran ted ;  t h a t  i s ,  u n l e s s  t h e  
sub jec t -ma t t e r  o f  t h e  mis take ,  omission,  o r  
o t h e r  cause  e n t e r s  i n t o  and m a t e r i a l l y  
a f f e c t s  such p o i n t s .  

- Id .  a t  857 (emphasis added) .  
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This  Court  r ea f f i rmed  i t s  w i l l i n g n e s s  t o  r ehea r  mat ters  

mistakenly decided i n  Town o f  Boca Raton v .  Moore, 165 So. 2 7 9  

(F la .  1936) I n  t h a t  c a s e ,  t h i s  Court  extended t h e  C h r i s t y  v. 

Burch review s t anda rd  t o  mis t akes  o f  l a w ,  where a q u e s t i o n  of a 

c h a n c e l l o r ' s  j u r i s d i c t i o n  i n  e q u i t y  c a s e s  w a s  r a i s e d  on 

r ehea r ing .  Moore a t  2 8 2 .  Therefore ,  Respondent 's  a s s e r t i o n  t h a t  

t h i s  Court  w i l l  n o t  r econs ide r  matters wherein a mistake o f  law 

i s  a l l e g e d  i n  error,  s i n c e  Respondent misjudges t h i s  C o u r t ' s  

w i l l i n g n e s s  t o  c o r r e c t  a mistake of  l a w  i n  t h e  c o n t e x t  o f  

r ehea r ing ,  analogous t o  t h e  c u r r e n t  d i s p o s i t i o n .  

This  Court  has acknowledged a mis take  o f  l a w  w a s  made i n  t h e  

i n s t a n t  case. Caso v.  S t a t e ,  524 So.2d 4 2 2  ( F l a .  1988) .  S ince  

t h e  mis take  was n o t  i d e n t i f i e d  u n t i l  t h e  Caso holding,  t h e  

P e t i t i o n e r  w a s  fo rec losed  from a r ehea r ing  p e t i t i o n  which would 

have amounted t o  a re-argument on t h e  m e r i t s .  - See, F1a.R.App.P. 
0 

9.320. Once t h e  m i s t a k e  o f  l a w  w a s  acknowledged by t h e  Caso 

holding,  P e t i t i o n e r  amended h i s  Hitchcock c l a im p e t i t i o n  f o r  

habeas corpus t o  inc lude  t h e  Miranda c l a i m  s o  t h a t  t h i s  Court  

could e x p e d i t i o u s l y  r e s o l v e  both  i s s u e s .  R e l i e f  through t h i s  

method of review i s  a p p r o p r i a t e  under analogy t o  t h e  Moore 

holding,  s i n c e  it provides  a method of  review o f  t h e  mis take  of 

l a w .  

Even i f  t h e  C a s o  d e c i s i o n  i s  viewed a s  a change i n  l a w ,  

however, Respondent 's  a s s e r t i o n  t h a t  no r e t r o a c t i v e  r e l i e f  i s  

a v a i l a b l e  i s  erroneous.  T h i s  Court has d i sca rded  t h e  d o c t r i n e  of 
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f i n a l i t y  i n  c a s e s  where a n  a b e r r a n t ,  u n f a i r  r e s u l t  would be 

worked i n  an i n d i v i d u a l ' s  case. I n  W i t t  v .  State ,  387 So.2d 9 2 2  

( F l a .  1980) ,  t h i s  Court s t a t e d :  

... [ S l o c i e t y  r ecogn izes  t h a t  a sweeping 
change of  l a w  can so d r a s t i c a l l y  a l t e r  t h e  
s u b s t a n t i v e  o r  p rocedura l  underpinnings o f  a 
f i n a l  conv ic t ion  and sen tence  t h a t  t h e  
machinery of  pos t -convic t ion  r e l i e f  i s  
necessary  t o  avoid  i n d i v i d u a l  i n s t a n c e s  of  

f a i r n e s s  and un i fo rmi ty  make it very  
d i f f i c u l t  t o  j u s t i f y  dep r iv ing  a person o f  
h i s  l i b e r t y  o r  h i s  l i f e ,  under p rocess  no 
longe r  cons idered  accep tab le  and no longer  
a p p l i e d  t o  i n d i s t i n g u i s h a b l e  cases. 

- Id .  a t  925. This  Court acknowledged t h a t  t h e  d o c t r i n e  of 

f i n a l i t y  would g i v e  way when t h e  more compelling o b j e c t i v e  o f  

ensuing f a i r n e s s  and un i fo rmi ty  i n  i n d i v i d u a l  a d j u d i c a t i o n s  was 

obvious i n j u s t i c e  . Considera t ions  o f  

imp l i ca t ed .  - Id .  

The W i t t  d e c i s i o n  o u t l i n e d  t h e  t e s t  f o r  determining when a 

change o f  l a w  should be r e t r o a c t i v e l y  app l i ed .  This  Court  

i d e n t i f i e d  t h r e e  r e l e v a n t  a r e a s  of i nqu i ry :  ( a )  t h e  purpose t o  

be served by t h e  new r u l e ;  (b )  t h e  e x t e n t  o f  r e l i a n c e  on t h e  o l d  

r u l e ;  and (c )  t h e  e f f e c t  on t h e  a d m i n i s t r a t i o n  of  j u s t i c e  o f  a 

r e t r o a c t i v e  a p p l i c a t i o n  of  t h e  new ru le . ' '  - I d .  a t  9 2 6 .  

App l i ca t ion  of  t h e s e  t h r e e  " e s s e n t i a l  cons ide ra t ions"  t o  t h e  

i n s t a n t  case r e q u i r e s  a p p l i c a t i o n  o f  t h e  Caso d e c i s i o n .  F i r s t ,  

t h e  purpose t o  be served  by t h e  new r u l e  i s  none o t h e r  t h a n  t o  

e f f e c t u a t e  t h e  p o l i c y  concerns i n  Miranda v .  Arizona, 384 U . S .  

436 ( 1 9 6 6 ) .  The Miranda Court  sought  t o  a f f o r d  an  accused every  
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r easonab le  presumption a g a i n s t  waiver o f  fundamental 

0 c o n s t i t u t i o n a l  r i g h t s .  Miranda, 384 U.S. a t  4 7 9 .  The Court  

p laced  a "heavy burden" of proof on t h e  p rosecu t ion  a s  a b a r  t o  

admission o f  s t a t emen t s  ob ta ined  i n  t h e  absence of  warnings.  

Thus, a r e t r o a c t i v e  a p p l i c a t i o n  of  t h e  Caso hold ing  t o  t o  t h e  

i n s t a n t  c a s e  would do noth ing  more than  r e a f f i r m  t h e  Miranda 

d e c i s i o n .  

The second W i t t  i n q u i r y  focuses  upon t h e  e x t e n t  of  r e l i a n c e  

on t h e  o l d  r u l e .  The i n s t a n t  ca se  c l e a r l y  r e l i e d  on t h e  o l d  

r u l e ,  s i n c e  t h e  Alvord r u l i n g  w a s  e x p r e s s l y  over turned  i n  t h e  

Caso d e c i s i o n .  524 So.2d 4 2 2 ,  533 ( F l a .  1988) .  Therefore ,  

r e l i a n c e  on t h e  o l d  r u l e  i s  c lear .  

F i n a l l y ,  t h e  " e f f e c t  on t h e  a d m i n i s t r a t i o n  of j u s t i c e  o f  a 

r e t r o a c t i v e  a p p l i c a t i o n  of  t h e  new r u l e "  would a l s o  be a p o s i t i v e  

f i n d i n g  i n  f a v o r  o f  a p p l i c a t i o n  o f  t h e  Caso holding.  S ince  t h e  

i n s t a n t  i s s u e  ar ises  i n  a dea th  pena l ty  case, t h i s  C o u r t ' s  

a 

d e c i s i o n  i n  accord wi th  Caso would profoundly i m p l i c a t e  concerns  

f avor ing  t h e  f a i r  a d m i n i s t r a t i o n  o f  j u s t i c e .  A f a i l u r e  t o  

conform t h i s  c a s e  t o  t h e  a p p l i c a b l e  l a w  would work an i r r e p a r a b l e  

i n d i v i d u a l  i n j u s t i c e .  I n  a d d i t i o n ,  an impos i t i on  of t h e  d e a t h  

pena l ty  upheld on an e r roneous  i n t e r p r e t a t i o n  o f  c o n s t i t u t i o n a l  

law would be fundamentally u n f a i r .  See, Gardner v .  F l o r i d a ,  430 

U.S. 349, 357-358 ( 1 9 7 7 ) .  Such a r e s u l t  was avoided by t h i s  

Court i n  Thompson v.  Dugger, 515 So.2d 173 ( F l a .  19871, where a 

c a p i t a l  conv ic t ion  w a s  ove r tu rned  t o  g i v e  r e t r o a c t i v e  e f f e c t  t o  

-6-  



t h e  Hitchcock holding.  - I d .  a t  175, c i t i n g ,  Hitchcock v. Dugger, 

U . S .  , 95 L.Ed.2d 347 ( A p r i l  2 2 ,  1 9 8 7 ) .  

The aggrega t ion  of t h e s e  t h r e e  i n t e r e s t s  r e b u t s  Respondent 's  

con ten t ion  t h a t  t h e  Caso d e c i s i o n  should n o t  apply t o  

P e t i t i o n e r ' s  b e n e f i t .  The c i t e d  case law s t ands  i n  s h a r p  

c o n t r a s t  t o  Respondent 's  a s s e r t i o n  t h a t  m i s a p p l i c a t i o n s  o f  l a w  

cannot be c o r r e c t e d  by t h i s  Court .  

Respondent a l s o  a rgues  t h a t  t h e  Miranda i s s u e  w a s  n o t  

p rope r ly  preserved .  Respondent imp l i e s  t h a t  t h i s  Court has  no 

j u r i s d i c t i o n  over  t h e  Miranda i s s u e  due t o  t h e  f a i l u r e  t o  t ime ly  

o b j e c t  t o  t h e  s t a t emen t s '  admission. (Respondent 's  Br i e f  p . 3 ) .  

This  a s s e r t i o n  i s  simply un t rue  as evidenced by t h e  t r i a l  

t r a n s c r i p t  i t s e l f :  

THE COURT: I w i l l  r u l e  it t o  be  f r e e l y  and 
v o l u n t a r i l y  made and admit i t  i n t o  evidence. 

MR. PLOWMAN: Thank you, Judge. 

THE COURT: You want t o  go -- 

MR. MEYERS: I want t o  i n t e r p o s e  t h e  
o b j e c t i o n  -- 

THE COURT: The j u r y  -- 

MR. MEYERS: -- a s  t o  t h e  a d m i s s i b i l i t y  of  
t h i s  evidence,  Judge. 

THE COURT: Right .  I w i l l  o v e r r u l e  t h e  
o b j e c t i o n .  

[R .  9 2 6 - 2 7 1 .  M r .  Meyers, P e t i t i o n e r ' s  counse l ,  t h u s  made t ime ly  

o b j e c t i o n  t o  t h e  a d m i s s i b i l i t y  of t h e  ev idence ,  i n c o r p o r a t i n g  a s  

grounds t h e  prev ious ly  e n t e r e d  Motion t o  Suppress A Confession o r  
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Admissions I l l e g a l l y  Obtained, f i l e d  on February 4 ,  1 9 7 4 ,  some 

four  months be fo re  t h e  t r i a l .  The i s s u e  was p rope r ly  p re se rved  

f o r  appea l ,  both by o r a l  o b j e c t i o n  and by w r i t t e n  motion. German 

v .  S t a t e ,  379 So.2d 1013 ( F l a .  4 th  DCA 1980) .  

0 

Respondent 's  a s s e r t i o n  i s  a l so  mooted by t h i s  C o u r t ' s  

p rev ious  acceptance of t h e  i s s u e  f o r  review i n  Alvord v .  S t a t e ,  

supra .  F l o r i d a  a p p e l l a t e  c o u r t s  have long  h e l d  g r e a t  d i s c r e t i o n  

i n  acceptance of  i s s u e s  where t h e  i n t e r e s t s  of j u s t i c e  are se rved  

o r  a s  a m a t t e r  of grace .  Bennet t  v. S ta te ,  173 So. 817  ( F l a .  

1937) .  This  d i s c r e t i o n  i s  p a r t i c u l a r l y  g r e a t  where t h e  a l l e g e d  

e r r o r  i s  fundamental i n  n a t u r e ,  as i n  t h e  i n s t a n t  case. E v e r e t t  

v .  S ta te ,  9 7  So.2d 2 4 1  ( F l a .  1957) .  Moreover, t h e  q u e s t i o n  of  

whether P e t i t i o n e r ' s  c l a i m  w a s  p roper ly  preserved  has been mooted 

by t h i s  C o u r t ' s  p rev ious  de t e rmina t ion  o f  t h e  Miranda i s s u e  on 

direct  appeal .  For t h e s e  r easons ,  review of  t h i s  Cour t ' s  op in ion  

on d i r e c t  appea l  i s  a p p r o p r i a t e  under t h e  f a c t s  of t h i s  ca se .  
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11. 

PETITIONERS' UNWARNED 
INADMISSIBLE. 

STATEMENTS WERE 

Respondent has conceded this issue. 
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111. 

THE ERROR COMPLAINED OF IS NOT HARMLESS. 

Contrary to the State's assertion, the error in admitting 

the unwarned statements challenged herein is not rendered 

harmless by the trial testimony of Zelma Hurley concerning 

statements allegedly made to her by Mr. Alvord. Respondent 

misapplies this Court's formulation of the harmless error test to 

conclude that the Petitioner's statements did not represent a 

reasonable possibility of influencing the jury's verdict. 

Cicarelli v. State, So.2d , 13 FLW 536 (Fla., Sept. 9, 

1988). In doing so, it ignores the fact that jurors typically 

attribute a much higher level of credibility to statements 

reported by law enforcement officers over similar statements 

reported by a civilian. This is particularly so in the present 

case because Ms. Hurley's credibility was suspect in light of her 

admitted prior false statements and her challenged motives in 

reporting Petitioner's statements. Without the Petitioner's 

statements to Detective Dufour, the prosecution lacked an 

unbiased and impartial witness to the statements allegedly made 

by Petitioner and the jury was free to reject Ms. Hurley's 

testimony. With the admission of the detective's testimony, 

however, Ms. Hurley's testimony became credible. 

Additionally, the Petitioner's statements were to Detective 

Dufour emphasized by the State in the presentation of its case. 
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The State ended its closing argument with the Petitioner's 

@ statement, "They will have to prove it.'' It thus forcefully used 

this statement as a challenge to the jury, implying the 

Petitioner had dared the jury to convict him. The State also 

repeated the unwarned exchange to the jury: 

'They want me for three murders in Florida.' 
'I thought there was only two?' 
'They must have forgot one.' 
'Did you do it?' 
'They will have to prove it.' 
And that's what we have done. This is what 
we have done. 
'They will have to to prove it.' And that's 
what we have done. And now it's up to you as 
jurors in this county, jurors in this case, 
to go back and to do your duty. Make sure 
that this verdict is a true verdict. 
Thank you. 

[R .  10731 .  Since the prosecutor ended his closing with the 

defendant's unwarned statements still ringing in the jurors' 

ears, the State cannot credibly advance the argument that the 

statements could not have "possibly influenced" the jury's 

decision. 

Furthermore, the State's representation that the case was 

primarily built around the testimony of Zelma Hurley, and not of 

the Petitioner's unwarned statements to law enforcement, is 

undercut by: 1) Ms. Hurley's admission that she previously lied 

under oath and; 2 )  Ms. Hurley's allegations of her 

self-exculpatory motives in testifying, which were noted by 

defense counsel during his closing argument [R. 1 0 1 9 ,  1 0 7 5 1 .  

Thus, the statements attributed to the Petitioner by Ms. Hurley 
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were undermined by Ms. Hurley's lies about the circumstances 

under which the statements were made, as well as her motives for 

testifying about them. 
@ 

Further, Respondent's contention that Ms. Hurley's testimony 

about the Petitioner's alleged possession of items stolen from 

the victims is erroneous when the record is examined. The stolen 

items were never recovered, and Ms. Hurley's descriptions of 

these items did not match descriptions of items possessed by the 

victims. Therefore, this testimony cannot be given the 

persuasive impact accorded it by Respondent. 

Each of these factors discredit Ms. Hurley's testimony and 

erode Respondent's contention that Ms. Hurley's testimony was 

adequate, independent of Petitioner's statements, to sustain a 

jury verdict of guilt. To the contrary, the emphasis on the 

Petitioner's unwarned statements in closing, the higher 

credibility attached to the officer testifying to these 

statements, as well as Ms. Hurley's lowered credibility due to 

her deliberate falsehoods, each contributed in subordinating the 

impact of Ms. Hurley's testimony to Petitioner's unwarned 

statements made to Detective Dufour. 

@ 

Accordingly, the error in the admission of Petitioner's 

unwarned statements cannot be dismissed on the grounds that the 

statements were relatively unimportant. Such an assertion 

requires an interjection of judgment that takes Ms. Hurley's 

statements as fact, while at the same time rejecting the 
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well-founded d e f e n s e  a t t a c k s  on h e r  c r e d i b i l i t y .  Th i s  a r t i f i c i a l  

a f t e r - t h e - f a c t  i n q u i r y  i s  improper  under  F l o r i d a  l a w  and h a s  been 

e x p r e s s l y  r e j e c t e d  by t h i s  Cour t .  I n s t e a d ,  as no ted  i n  
@ 

Ciccare l l i  v. S t a t e ,  s u p r a ,  i n  d e t e r m i n i n g  ha rmless  error ,  t h i s  

Cour t  m u s t  c l o s e l y  e v a l u a t e  t h e  impact  o f  t h e  e r r o n e o u s l y  

a d m i t t e d  e v i d e n c e  t o  de t e rmine  whether  such  ev idence  migh t  have 

p o s s i b l y  i n f l u e n c e  t h e  j u r y  v e r d i c t .  - I d .  a t  FLW 536. Applying 

t h i s  s t a n d a r d ,  admiss ion  o f  t h e  unwarned s t a t e m e n t s  c l e a r l y  

w a r r a n t s  r e v e r s a l .  

F u r t h e r ,  F l o r i d a  a p p e l l a t e  c o u r t s  have  n o t  grounded t h e i r  

a n a l y s i s  o f  t h i s  i s s u e  on t h e  m e r e  we igh t  o f  t h e  ev idence .  I n  

Abram v.  S t a t e ,  2 1 6  So.2d 4 9 8  ( F l a .  1st DCA 1 9 6 8 ) ,  d e c i d e d  p r i o r  

t o  Alvord.  t h e  Cour t  h e l d  t h a t  t h e  admiss ion  of a n  unwarned 

s t a t e m e n t  w a r r a n t s  r e v e r s a l ,  d e s p i t e  "overwhelming e y e w i t n e s s  

t e s t imony  e s t a b l i s h i n g  d e f e n d a n t ' s  g u i l t  o f  t h e  c r i m e  cha rged .  I' 

Abram. a t  500. Thus, t h e  a n a l y s i s  i s  n o t  c e n t e r e d  on t h e  

r e l a t i v e  we igh t  o f  t h e  e v i d e n c e ,  b u t  on t h e  r e a s o n a b l e  

p o s s i b i l i t y  of  i m p e r m i s s i b l e  e f f e c t  on t h e  j u r y  v e r d i c t .  

I n  sum, t h e  admiss ion  o f  t h e  P e t i t i o n e r ' s  unwarned 

s t a t e m e n t s  w a s  p r e j u d i c i a l  e r r o r  r e q u i r i n g  r e v e r s a l ,  s i n c e  t h e  

s t a t e m e n t s  w e r e  used  t o  d i r e c t l y  i n f l u e n c e  t h e  j u r y ' s  v e r d i c t .  

T h i s  i n f l u e n c e  w a s  n o t  d i s s i p a t e d  by t h e  p r o s e c u t i o n ' s  u s e  o f  

Z e l m a  H u r l e y ' s  t e s t imony ,  g i v e n  t h e  s u b s t a n t i a l  a t t a c k s  on h e r  

c r e d i b i l i t y .  The e r r o r  complained o f  t h e r e f o r e  w a s  n o t  ha rmless  

beyond a r e a s o n a b l e  doub t .  
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CONCLUSION 

Under t h e  reasoning  o f  Caso v .  S t a t e ,  supra ,  t h e r e  can be no 

d i s p u t e  t h a t  an e r r o r  of  c o n s t i t u t i o n a l  p ropor t ions  occurred  when 

t h e  tes t imony o f  De tec t ive  Dufour w a s  admi t ted  a t  P e t i t i o n e r ' s  

t r i a l .  The Caso d e c i s i o n  does n o t  r e f l e c t  a d e p a r t u r e  from 

e x i s t i n g  l a w ,  making t h e  q u e s t i o n  o f  r e t r o a c t i v i t y  i r r e l e v a n t .  

Inasmuch a s  t h e r e  i s  a r easonab le  p o s s i b i l i t y  t h a t  t h i s  tes t imony 

in f luenced  t h e  j u r y ' s  v e r d i c t  i n  t h i s  cause ,  P e t i t i o n e r ' s  

conv ic t ions  must be r eve r sed .  

f u l l y  submit ted,  
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