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SUMMARY OF ISSUE 

Because the instant decision specifically acknowledges i ts  conflict with 

another D i s t r i c t  Court of Appeal decision, and because the issue i n  this cause 

is identical t o  that  involved i n  two other cases certified to  be i n  conflict 

with other opinions on the sam question of law, acceptance of jurisdiction by 

th i s  Honorable Court appears t o  be appropriate. 



ISSUE 

WHETHER THE DISTRICT CDURT'S DECISION 
EXPRESSLY AND DIRECTLY CDNnICTS WITH 
THE DECISION I N  FRANCIS v. STATE. 487 
So. 2d 348 (Fla. 2d DCA) , review denied, 
492 So.2d 1332 (Fla. 1986) . 

Respondent recognizes that the D i s t r i c t  Court i n  this cause has d i r e c t l y  

expressed con f l i c t  betmen the in s t an t  case and Francis v. S ta te ,  487 So.2d 

348 (Fla. 2d DCA), review denied, 492 So.2d 1332 (Fla. 1986)) and that 

con f l i c t  has been c e r t i f i e d  by t h e  F i f t h  D i s t r i c t  Court of @pal to  e x i s t  

between Francis,  supra, and o ther  decis ions  on the i den t i ca l  i s sue  of whether 

a trial court is precluded f r a n  sentencing a defendant t o  camrmnity con t ro l  

and incarcerat ion i n  excess o f  a t o t a l  of  t h i r t y  m n t h s  under t h e  second cell 

of the sentencing gu ide l i~s .  - See, Vankmten v.  S ta te ,  12 F.L.W. 2121 (Fla. 

5 t h  DCA September 3, 1987), and Avera v. S t a t e ,  12 F.L.W. 2127 (Fla. 5 t h  DCA 

September 3, 1987) . Respondent fu r ther  recognizes prudence i n  this Honorable 

Court 's  accepting ju r i sd ic t ion  of  t h i s  cause inasmuch as it has done so  i n  

Vankooten, supra, and Avera, supra. 



CONCLUSION 

For the reasons expressed herein, Respondent ackmwledges that conflict 

between decisions of D i s t r i c t  Courts of A p p a l  has been expressed i n  the 

instant case, and that acceptance of discretionary jurisdiction of this cause 

by this Honorable Court is not inappropriate. 

Respectfully suhnitted, 

JAMES B. GIBSON, PUBLIC DEFENDER 
SEVENTH JUDICIAL CIRCUIT 

BRYNN &N, ASSISTANT PUBLIC DEFENDER 
112-A Orange Avenue 
Daytona Beach, Florida 32014-4310 
904-252-3367 

I HENBY CERTIFY that a copy hereof has been furnished t o  the Honorable 

Robert A. Butterworth, Attorney General, 125 N. Ridgewood Avenue, Daytona 

Beach, Florida 32014, by delivery t o  his  basket a t  the Fifth D i s t r i c t  Court 

of Appeal, 300 S. Beach Street, Daytona Beach, Florida 32014, this 22nd day 

of October, 1987. 


