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IN THE SUPREME COURT OF FLORIDA

STATE OF FLORIDA,
Petitioner,
vs. CASE NO. 71,221

ROGER DALE GORDON,

Appellee.

AV ARG ARV E " AV IV RV VYA Y4

MERIT BRIEF QF RESPONDENT

STATEMEN T A CTS
The respondent accepts the statement of the case and
facts as set forth in the petitioner’s initial brief on the

merits.



SUMMARY OF ARGUMENT

The district court correctly determined the meaning of
the phrase "12-30 months or community control" as used in the
sentencing guideline second cell. The arguments made by the
petitioner are nothing contrary to the clear language of the
guidelines provision.

Francis v. State, 487 So.2d 348 (Fla. 2d DCA 1986),

relied on by the state, has been implicitly overruled in State v.

Mestas, 507 So.2d 587 (Fla. 1987).



ARGUMENT

THE DISTRICT COURT OF APPEAL CORRECTLY
DETERMINED THE INTENT OF THE EXISTINNG
SENTENCING GUIDELINES IN THE SECOND
SENTENCING CELL TO ALLOW ONLY FOR
INCARCERATION OR COMMUNITY CONTROL,
BUT NOT BOTH.

The petitioner contends simply and erronecusly that the
disjunctive "or" may be read to mean the conjunctive "and". The
petitioner then seems to question whether the drafters of the
guidelines could really have meant "or" to be used in this
context. This argument is contradicted by the clear language of
the guidelines rule providing that the second cell sanction is
"12-30 months or community control" and the clear meanling of the
disjunctive connecting the two alternatives.

The speculative exercise engaged in by the petitioner
is inappropriately made before this Court. If the petitioner is
dissatisfied with the clear meaning of the guidelines rule, then
the appropriate place to make such an argument is to the
guidelines commission and the legislature. If the guidelines
commission and legislature intend for the petitioner’s
interpretation to be the law, then the appropriate procedure
would be for those bodies to amend that rule to read "and/or", or
to have a section added stating that community control may be
imposed in addition to incarceration in the second cell. A

Judicial interpretation such as suggested by the petitioner is

unwarranted in the face of clear language to the contrary.



The respondent does not dispute that Francjs v. State,
487 So.2d 348 (Fla. 2d dCA 1986), contains language which could
be read as conflicting with the holding of the Fifth District in
the instant case. However, the primary basis for the holding in
the second district case was not the meaning of the word "or", as
Is the instant issue, but rather was a misinterpretation of the
nature of community control and its equation to probation. In
Francis, supra, the defendant vioclated his probation and had a
recommended guidel ine range of any non-state prison sanction.
The trial court sentenced him to two years imprisonment follerd
by two yvears community control and gave reasons for departure
which were challenged on appeal. The second district afflrmed,
holding that since sentencing followed revocation of probation,
the trial court was permitted to increase the punishment one cell
without stating any reasons for departure. The court then
observed that the guidelines provide that a trial court may
impose a spllt sentence of incarceration followed by a period of
propation up to the maximum authorized by law. The court then
concluded that since community control essentially functions as a
more restrictive form of probation, a trial court may impose a
split sentence of incarceration followed by a period of community
control up to the maximum authorized by law.

In State v. Mestas, 507 So.2d 587 (Fla. 1987), however,

this Court recently held that community control may not properly
be imposed when sentencing under the guidelines cell for any

non-state prison sanction without stating clear and convincing



reasons for departure. As thls Court noted, community control is
not equivalent to probation. Thus, it appears that this Court’s

decision in State v. Mestas, supra, has implicitly overruled

Francis, supra. Consequently, no conflict exists and the state

can find to solace in Francig. Cf. State v. Williams, 195 So.2d
202 (Fla. 1967) (petition for review will be denied where one of

the allegedly conflicting decisions is quashed). Moreover, the
state sought discretionary review of this issue in Hankey v.
State, 505 so0.2d 701 (Fla. 5th DCA 1987)>, (on which case the
Fifth District relied in the instant decision) based upon an
alleged conflict with Francis. On September 18, 1987, this
Court, apparently agreeing with the respondent that no conflict
existed, denied review. (Case No. 70,548>

The decision of the Fifth District is correct. This
Court should either affirm that decision or should quash the

granting of dliscretionary review.



CONCLUSION

BASED UPON the cases, authorities, and policies cited
herein, the respondent requests that this Honorable Court afflirm
the decision of the Disgstrict Court of Appeal, Fifth District, and
vacate the sentence, or, in the alternative, should quash the
order granting discretionary review.

Respectfully submitted,
JAMES B. GIBSON
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