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SUMMARY OF ARGUMENT 

Despite respondent's contention to the contrary, this 

court's decision in State v. Mestas, infra, resolved an issue 

unrelated to the issue presented here. Nothing in Mestas 

disturbs Francis v. State, infra. Therefore, this court has 

conflict jurisdiction. 



ARGUMENT 

IN REPLY TO RESPONDENT'S CLAIM THAT 
CONFLICT NO LONGER EXISTS AS A BASIS 
FOR JURISDICTION. 

Respondent contends that this Court should revisit its 

decision to consider this case, relying on a case cited in the 

petitioner's brief on the merits, State v. Mestas, 501 So.2d 587 

(Fla. 1987). "(I) t appears that this court's decision in State 

v. Mestas, supra, has implicitly overruled Francis, supra, " 

(Respondent's Brief on the Merits, p.5). Petitioner contends 

that a fair reading of the decision below and Francis v. State, 

487 So.2d 348 (Fla. 2d DCA 1986) demonstrates irreconcilable 

con£ lict . 
Mestas did not overrule Francis explicitly or implicitly; 

the issues involved were not the same. In Mestas, the issue was 

whether community control was a permissible first cell 

disposition. Francis concerned the propriety of a second cell 

sentence combining both incarceration in state prison and 

community control. In direct conflict with the decision in this 

case, the second district allowed such a combination. 

The rule of law announced in Francis as well as the 

application of that rule is diametrically opposed to the rule 

applied by the fifth district in this and other cases. This 

honorable court should reach the merits of this issue to resolve 

this irreconcilable conflict of law in the district courts of 

this state. 



CONCLUSION 

Based  on  t h e  a r g u m e n t s  and a u t h o r i t i e s  p r e s e n t e d  h e r e i n ,  

p e t i t i o n e r  r e s p e c t f u l l y  p r a y s  t h i s  h o n o r a b l e  c o u r t  r e v e r s e  t h e  

d e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  o f  t h e  S t a t e  o f  F l o r i d a ,  

F i f t h  D i s t r i c t .  
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