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I N  THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 

P e t i t i o n e r ,  

V S .  

NANCY STELLE DENE, 

Respondent. 

: Case No. 71,232 

STATEMENT OF THE CASE AND FACTS 

Respondent a c c e p t s  P e t i t i o n e r ' s  Sta tement  o f  t h e  Case and 

F a c t s  excep t  a s  no ted  w i t h i n  t h e  argument p o r t i o n  o f  t h i s  b r i e f .  

SUMMARY OF ARGUMENT 

P e t i t i o n e r  ha s  ignored  t h e  q u e s t i o n  c e r t i f i e d ,  a rgu ing  t h e  

p o i n t  t h a t  "p resence  a t  t h e  scene"  i s  t h e  d i s p o s i t i v e  f a c t o r  i n  

Respondent 's  charge  o f  Second-Degree Felony Murder. But t h e  

q u e s t i o n  c e r t i f i e d  d e a l s  w i th  t h e  i s s u e  o f  "dea th  o c c u r r i n g  a t  

t h e  hands o f  a  co-fe lon"  a s  t o  a  charge  o f  Second-Degree Felony 

Murder. Where t h e  v i c t i m ' s  d e a t h  occu r r ed  a t  t h e  hands o f  a  

co- fe lon ,  an accused may be c u l p a b l e  o f  o t h e r  c r imes  b u t  cannot  

be g u i l t y  o f  second-degree f e l o n y  murder; t h a t  was t h e  ho ld ing  o f  

t h e  Second D i s t r i c t  Court  o f  Appeal i n  S t a t e  v. H i t e ,  which 

ho ld ing  was endorsed by t h i s  Honorable Cour t  i n  S t a t e  v. Lowery. 

C lea r  s t a t u t o r y  language l i m i t s  second-degree f e l o n y  murder t o  

c a s e s  where d e a t h  occu r s  a t  t h e  hands o f  someone o t h e r  than a 

p e r p e t r a t o r  o r  p r i n c i p l e .  



ISSUE 

WHETHER A CONVICTION UNDER SECTION 
7 8 2 . 0 4 ,  FLORIDA STATUTE, THE SECOND 
DEGREE FELONY MURDER SECTION I S  
LIMITED TO THOSE SITUATIONS WHERE 
THE PERSON WHO ACTUALLY K I L L S  THE 
INNOCENT VICTIM I S  NOT ONE OF THE 
PRINCIPLES I N  THE COMMISSION OF THE 
FELONY, BUT RATHER SOMEONE ELSE,  
SUCH AS A BYSTANDER OR LAW ENFORCE- 
MENT OFFICER.  
( A s  c e r t i f i e d  by t h e  S e c o n d  D i s t r i c t  

C o u r t  of A p p e a l . )  

P e t i t i o n e r ,  S ta te  o f  F l o r i d a ,  c o n t e n d s  t h a t  t h e  R e s p o n d e n t ,  

N a n c y  S t e l l e  D e a n ,  c a n  be c o n v i c t e d  o f  S e c o n d - D e g r e e '  F e l o n y  

Murder e v e n  t h o u g h  s h e  w a s  n o t  p r e s e n t  a t  t h e  s c e n e  a n d  e v e n  

t h o u g h  d e a t h  occurred a t  t h e  h a n d s  o f  a c o - f e l o n .  I f  a d e f e n d a n t  

c a n  be c o n v i c t e d  u n d e r  t h a t  r a t i o n a l e  h e  must a l so ,  i f  p r e s e n t  a t  

t h e  s c e n e  w h e r e  d e a t h  occurs a t  t h e  h a n d s  o f  a c o - f e l o n ,  be 

g u i l t y  of f i r s t  degree f e l o n y  murder, as w i l l  be d e m o n s t r a t e d ,  

i n f r a .  T h e  o n l y  i n t e r p r e t a t i o n  of L o w e r y  s u p p o r t i n g  s u c h  a n  

outcome w o u l d  m a k e  useless t h e  d i s t i n c t i o n s  b e t w e e n  t h e  t w o  

degrees o f  f e l o n y  murder. T h e r e  w o u l d  be n o  appreciable 

d i f f e r e n c e  b e t w e e n  t h e  t w o  s u b s e c t i o n s ,  a n d  t h e  s e c o n d - d e g r e e  

f e l o n y  murder s u b s e c t i o n  w o u l d  be r e n d e r e d  m e r e  surplusage.  

L e g i s l a t i v e  i n t e n t  i n  p r o m u l g a t i n g  separate classes of f e l o n y  

murder w o u l d  be t h w a r t e d .  

T h e  P e t i t i o n e r  c o n t e n d s :  " U n d e r  L o w e r y ,  t h e  j u r y  may r e t u r n  a 

ve rd i c t  of s e c o n d - d e g r e e  m u r d e r  e v e n  t h o u g h  t h e  d e f e n d a n t  w a s  n o t  



p r e s e n t  a t  t h e  s c e n e  o f  t h e  crime. The e v i d e n c e  a t  b a r  [ s i c ]  

showed Dene t o  be a n  a c c e s s o r y .  Here, as  i n  Lowery,  t h e  

d e f e n d a n t  was  n o t  a t  t h e  s c e n e  when t h e  v i c t i m  was  k i l l e d  b y  a 

p e r s o n  o t h e r  t h a n  t h e  d e f e n d a n t .  T h e r e f o r e ,  as i n  Lowery,  419 

So.2d a t  624 ,  t h e  d e f e n d a n t  may be f o u n d  g u i l t y  o f  murde r  i n  t h e  

s e c o n d - d e g r e e . "  P e t i t i o n e r ' s  b r i e f ,  p a g e  8 ,  e m p h a s i s  added .  

P e t i t i o n e r  misses t h e  p o i n t .  The words  " o t h e r  t h a n  t h e  

p e r s o n  e n g a g e d  i n  t h e  p e r p e t r a t i o n "  o f  t h e  u n d e r l y i n g  f e l o n y  do 

n o t  mean anyone  o t h e r  t h a n  t h e  D e f e n d a n t ,  i n c l u d i n g  c o - f e l o n s  - 
p r e s e n t  a t  t h e  s c e n e .  T h a t  " t h e  v i c t i m  was k i l l e d  by  a p e r s o n  

o t h e r  t h a n  t h e  d e f e n d a n t , "  d o e s  n o t  mean t h a t  t h e  Responden t  i s  

amenab l e  t o  p r o s e c u t i o n  f o r  s e c o n d - d e g r e e  f e l o n y  murde r .  I f  t h a t  

r e a d i n g  of t h e  s t a t u t e  w e r e  t r u e ,  a d e f e n d a n t  who was - p r e s e n t  a t  

t h e  s c e n e  would  b e  g u i l t y  o f  b o t h  f i r s t  a n d  s e c o n d  d e g r e e  f e l o n y  

murde r :  Because  h e  i s  p r e s e n t  a n d  b e c a u s e  " t h e  f e l o n ' s  l i a b i l i t y  

f o r  f i r s t  d e g r e e  murde r  e x t e n d s  t o  a l l  o f  h i s  c o - f e l o n s  who are 

p e r s o n a l l y  p r e s e n t , "  419 So .2d t  a t  623 ,  t h e  d e f e n d a n t  i s  c l e a r l y  

g u i l t y  o f  f i r s t - d e g r e e  f e l o n y  murde r .  B u t ,  u n d e r  t h e  

P e t i t i o n e r ' s  r e a d i n g  o f  Lowery,  b e c a u s e  t h e  d e a t h  o c c u r r e d  a t  t h e  

h a n d s  o f  "a p e r s o n  o t h e r  t h a n  t h e  d e f e n d a n t , "  t h e  d e f e n d a n t  i s  

a l so  g u i l t y  o f  s e c o n d - d e g r e e  f e l o n y  murde r .  T h u s ,  i f  f i v e  

c o - f e l o n s  were p r e s e n t  a t  t h e  s c e n e  o f  a n  e n u m e r a t e d  f e l o n y  

d u r i n g  w h i c h  a v i c t i m f s  d e a t h  was  c a u s e d  b y  o n e  c o - f e l o n ,  t h e  o n e  

c o - f e l o n  would  b e  g u i l t y  o f  o n l y  f i r s t - d e g r e e  f e l o n y  m u r d e r ,  b u t  



e a c h  o f  t h e  o t h e r  f o u r  c o - f e l o n s  - a s  d e f e n d a n t s  - would b e  

g u i l t y  o f  b o t h  f i r s t  and second-degree f e l o n y  murder .  Each o f  

t h e  o t h e r  f o u r  c o - f e l o n s  would s h a r e  t h e  one f e l o n ' s  l i a b i l i t y  

f o r  f i r s t - d e g r e e  f e l o n y  murder ,  and e a c h  would a l s o  b e  g u i l t y  o f  

second-degree  f e l o n y  murder because  d e a t h . o c c u r r e d  a t  t h e  hands 

o f  someone o t h e r  - t h a n  t h e  i n d i v i d u a l  d e f e n d a n t .  A s  a  r e s u l t ,  i t  

would b e  h a r d e r  t o  p r o s e c u t e  and c o n v i c t  t h e  one f e l o n  who d i d  

t h e  k i l l i n g ,  because  t h e  S t a t e  h a s  o n l y  one avenue f o r  

c o n v i c t i o n ,  than  it would f o r  t h e  o t h e r  f o u r  l e s s - c u l p a b l e  

c o - f e l o n s ,  s u b j e c t  t o  d u a l  l i a b i l i t y .  I t  i s  d o u b t f u l  t h e  

l e g i s l a t u r e  i n t e n d e d  such  an outcome. 

The l e g i s l a t u r e ,  i n  e n a c t i n g  t h e  second-degree  f e l o n y  murder 

s t a t u t e ,  meant t o  p u n i s h  f e l o n s  where t h e  v i c t i m ' s  d e a t h  o c c u r s  

a t  t h e  hands o f  a  b y s t a n d e r  o r  p o l i c e  o f f i c e r  who happens on t h e  

s c e n e  and i n a d v e r t e n t l y  c a u s e s  d e a t h .  Without  t h a t  e x p r e s s  

d i s t i n c t i o n  such  homicides  would go  unpunished:  t h e  l e g i s l a t u r e  

d i d  n o t  want  t h a t ,  t h e r e f o r e ,  i t  set o u t  t h e  c l e a r  mandate t h a t  

second-degree  f e l o n y  murder a p p l i e s  where d e a t h  o c c u r s  a t  t h e  

hands  o f  someone o t h e r  t h a n  t h e  pe r son  engaged i n  t h e  f e l o n y ,  

i n c l u d i n g  c o - f e l o n s .  

P e t i t i o n e r  a r g u e s  t h a t  t h e  Second D i s t r i c t  Cour t  o f  Appeal 

h a s  m i s c o n s t r u e d  t h i s  Honorable C o u r t ' s  o p i n i o n  i n  

' S t a t e  v.  Lowery, 419 So.2d 621 ( F l a .  1 9 8 2 ) ,  i n t e r p r e t i n g  t h e  

s t a t u t e ,  b u t  it a p p e a r s  t h a t  it i s  t h e  P e t i t i o n e r  who mis read  



t h a t  c a se .  I n  Lowery, t h i s  Court addressed  H i t e  v.  S t a t e ,  i n  

which t h e  Second D i s t r i c t  Court  o f  Appeal r u l e d  t h a t  

second-degree f e lony  murder r e q u i r e d  p resence  a t  t h e  scene - "and 

t h e  k i l l i n g  must have been committed by someone o t h e r  t han  him 

o r  one o f  h i s  co- fe lons . "  4 1 9  So.2d, a t  623, emphasis added. 

Th i s  Court ove r ru l ed  H i t e  on ly  " t o  t h e  e x t e n t  t h a t  i t  r e q u i r e s  - 
presence  a t  t h e  scene of  a  cr ime f o r  a  person t o  be  g u i l t y  of  

second-degree f e lony  murder." - I d ,  a t  624. Th is  Court  

s p e c i f i c a l l y  found t h e  Second District  Cour t  o f  Appea l ' s  

r e a son ing  t h a t  dea th  must occur  a t  t h e  hands o f  someone o t h e r  

than a  co-fe lon t o  be  "sound." I d ,  a t  623. The P e t i t i o n e r  cannot  - 
i gno re  t h e  d i s p o s i t i v e  f a c t o r  - sub j u d i c e ,  d e a t h  a t  t h e  hands o f  a  

co- fe lon ,  and t hen  a rgue  t h a t  t h e  Second D i s t r i c t  Court  of Appeal 

ha s  misconst rued Lowery. 

P e t i t i o n e r  a l s o  c i t e s  J e f f e r s o n  v .  S t a t e ,  

1977 ) ,  f o r  t h e  p r o p o s i t i o n  t h a t  on ly  an acces so ry  b e f o r e  t h e  f a c t  

no t  p r e s e n t  a t  t h e  scene can be  found g u i l t y  of  second-degree 

f e lony  murder. P e t i t i o n e r ' s  b r i e f ,  page 8. That  may be t r u e ,  

b u t  it i s  no t  t h e  i s s u e  here .  Also i n  Lowery t h i s  Court  h e l d ,  

"it i s  e v i d e n t  t h a t  p resence  a t  t h e  scene i s  r e q u i r e d  f o r  a  - 
v e r d i c t  of  f i r s t - d e g r e e  murder under t h e  fe lony-  murder s t a t u t e .  

I t  i s  a l s o  e v i d e n t  t h a t  a  v e r d i c t  o f  g u i l t y  f o r  second-degree 

f e lony  murder does  n o t  r e q u i r e  t h e  d e f e n d a n t ' s  presence ."  4 1 9  

So.2d 623, emphasis added. But t h e  Respondent i s  n o t  c o n t e s t i n g  



a 
t h e  i s s u e  o f  p resence  a t  t h e  scene.  The b a s i s  o f  t h e  t r i a l  

c o u r t ' s  a r r e s t  o f  judgment and t h e  Second Distr ic t  Court  o f  

Appea l ' s  a f f i rmance  t h e r e o f  was t h a t  d e a t h  occur red  a t  t h e  hands 

o f  a  co-fe lon.  

The t h r e e  deg ree s  of  f e lony  murder a r e  set o u t  i n  F l o r i d a  

S t a t u t e  782.04, s u b s e c t i o n s  (1) ( a )  ( 2 ) ,  ( 3 ) ,  and ( 4 ) .  Subsec t ion  

(1) ( a )  ( 2 )  pun ishes  murder a t  t h e  hands o f  "persons  engaged i n  t h e  

p e r p e t r a t i o n "  o f  one o f  t h e  enumerated f e l o n i e s ,  and i s  

denominated f i r s t - d e g r e e  f e lony  murder j u s t  a s  i f  t h e  p e r p e t r a t o r  

o r  any co - f e lons  p r e s e n t  a t  t h e  scene had formed a  p remedi ta ted  

des ign  t o  k i l l .  "Persons  engaged" would t h u s  seemingly i n c l u d e  

p r i n c i p a l s  i n  t h e  f i r s t - d e g r e e .  Subsec t ion  ( 3 )  pun ishes  "persons  

engaged" i n  one of  t h e  enumerated f e l o n i e s  where, du r ing  t h e  

cou r se  o f  t h a t  f e lony ,  d e a t h  occu r s  t o  an innocen t  person a t  t h e  

hands of  someone " o t h e r  t han  t h e  person engaged i n  t h e  

p e r p e t r a t i o n . "  Here, "persons  engaged" would s t i l l  i n c l u d e  

p r i n c i p a l s  i n  t h e  f i r s t - d e g r e e ,  and t h e  t h r u s t  o f  t h e  s t a t u t e  i s  

t o  i n f e r  c r i m i n a l  c u l p a b i l i t y  t o  t h e  p e r p e t r a t o r s  when a  p o l i c e  

o f f i c e r  o r  bys t ande r  i n t e r v e n e s  t o  s t o p  t h e  commission of  t h e  

enumerated dangerous f e l o n y ,  and cause s  d e a t h  the reby .  

Subsec t ion  ( 4 )  pun ishes  d e a t h  which o c c u r s  d u r i n g  t h e  commission 

o f  a  non-enumerated, l e s s  inheren t ly -dangerous  f e lony ;  it i s  n o t  

a p p l i c a b l e  he r e .  A s  w r i t t e n  by t h e  l e g i s l a t u r e ,  t h e  t h r e e  g r a d e s  

o f  f e lony  murder a r e  c l e a r ,  p r e c i s e  and symmetr ica l ,  each 



p r o s c r i b i n g  a  d e f i n i t e  c l a s s  of crime. The P e t i t i o n e r  would 

d e s t r o y  t h a t  c l e a r  and symmetrical l e g i s l a t i v e  i n t e n t  and d i s t o r t  

t h e  s t a t u t e  beyond i t s  primary purpose. 

The primary purpose of t h e  felony-murder d o c t r i n e  i s  t o  

"prevent  t h e  dea th  of innocent persons l i k e l y  t o  occur dur ing  t h e  

commission o f  c e r t a i n  i n h e r e n t l y  dangerous and p a r t i c u l a r l y  

gr ievous  f e l o n i e s . "  Wright - v. S t a t e ,  344 So.2d 1334 (F la .  2d DCA 

1977) ( reversed  on o t h e r  grounds) .  The idea  behind t h e  Felony 

Murder Rule i s  t o  cau t ion  persons cons ider ing  t h e  commission of 

c e r t a i n  dangerous f e l o n i e s  t h a t  they w i l l  be he ld  s t r i c t l y  

accountable  f o r  any and a l l  dea ths  which occur dur ing  t h e  

commission of t h e  cr ime,  no mat te r  who causes  dea th .  The i d e a ,  

presumably, i s  t o  persuade t h e  p e r p e t r a t o r s  a t  t h e  scene t o  

commit t h e  i n h e r e n t l y  dangerous f e lon  i n  a  non- le tha l  manner, on 

pain  of having t h e  i n t e n t  t o  commit t h e  fe lony  t r a n s f e r r e d  i n t o  

i n t e n t  t o  commit murder: 

What t h e  enumerated f e l o n i e s  always seem 
t o  have i n  common i s  t h e  element of dan- 
g e r  o r  v io lence .  By holding a  fe lony-  
murder s t r i c t l y  accountable ,  even though 
t h e  homicide i s  unintended,  t h e  law i s  
a t tempt ing  t o  p r o t e c t  innocent  l i v e s  - 
v i c t i m s ,  law enforcement o f f i c e r s ,  by- 
s t ande r s .  The law i s  no t  a t tempt ing  
merely t o  d e t e r  t h e  commission of dan- 
gerous o r  v i o l e n t  f e l o n i e s ;  presumably 
t h e  punishment au thor ized  by law f o r  
such f e l o n i e s  i s  s u f f i c i e n t l y  severe  
t o  accomplish t h a t  purpose. But r a th -  
e r ,  t h e  law i s  a t tempt ing  t o  d e t e r  t h e  
commission of such f e l o n i e s  i n  a  dan- - -~ - - -  ~ - ~ -  

qerous o r  v i o l e n t  way." 



T o r c i a ,  C. W h a r t o n ' s  C r i m i n a l  Law, Volume 11, p .  2 0 8 ,  1 4 t h  Ed. 

1 9 7 9 ,  ( e m p h a s i s  a d d e d ) .  

Under F l o r i d a  l a w  t h e n ,  F i r s t - D e g r e e  F e l o n y  Murder  p u n i s h e s  

a l l  d e f e n d a n t s  p r e s e n t  a t  t h e  s c e n e  f o r  d e a t h  c a u s e d  by  a 

c o - f e l o n .  Second-Degree  F e l o n y  Murder  p u n i s h e s  d e f e n d a n t s  f o r  

d e a t h  c a u s e d  by  an  i n n o c e n t  b y s t a n d e r  o r  p o l i c e ;  u n d e r  Lowery,  

t h i s  i s  t r u e  r e g a r d l e s s  o f  w h e t h e r  t h e  d e f e n d a n t  i s  p r e s e n t  a t  

t h e  s c e n e .  Thus  i t  seems t h a t  i n  Lowery t h i s  H o n o r a b l e  C o u r t  

c a r v e d  o u t  a n  e x t e n s i o n  t o  t h e  i d e a  t h a t  t h e  f e l o n y  murde r  r u l e  

i s  d e s i g n e d  t o  c o n t r o l  t h e  e x e c u t i o n  o f  an  i n h e r e n t l y  d a n g e r o u s  

f e l o n y :  none  o f  t h e  f e l o n s  p r e s e n t  a t  t h e  s c e n e  c a n  h a v e  a n y  

c o n t r o l  o v e r  t h e  a c t i o n s  o f  a t h i r d  p a r t y  who h a p p e n s  on t h e  

s c e n e .  B u t  on a n a l y s i s  t h a t  too makes  s e n s e ,  e v e n  t h o u g h  it i s  

n o t  a r t i c u l a t e d  as a r a t i o n a l e  i n  Lowery. C o n s i d e r  t h e  p u r p o s e  

o f  f e l o n y  murde r  s t a t u t e :  c o n t r o l  o f  t h e  a c t i o n s  o f  c o - f e l o n s  so 

t h a t  t h e  crime i s  c o n d u c t e d  i n  a n o n - l e t h a l  manner .  Bu t  t h e  

s t a t u t e  a l so  s e e k s  t o  p u n i s h  f e l o n s  f o r  d e a t h  c a u s e d  b y  i n n o c e n t  

b y s t a n d e r s .  C l e a r l y ,  a c o - f e l o n  c a n  h a v e  n o  s u c h  c o n t r o l  o v e r  

t h e  a c t i o n s  o f  an  i n n o c e n t  b y s t a n d e r ,  e v e n  i f  he  i s  p r e s e n t  a t  - 
t h e  s c e n e ,  as h e  c o u l d  o v e r  t h e  a c t i o n s  o f  a n o t h e r  c o - f e l o n .  

P r e s e n c e  a t  t h e  s c e n e  c o n f e r s  n o  s u c h  c o n t r o l ,  so a p e r s o n  may b e  

f o u n d  g u i l t y  o f  s e c o n d - d e g r e e  f e l o n y  m u r d e r ,  u n d e r  Lowery,  e v e n  

t h o u g h  n o t  p r e s e n t  a t  t h e  s c e n e ,  b e c a u s e  e v e n  a t  t h e  s c e n e  h e  

c o u l d  n o t  c o n t r o l  t h e  t h i r d  p a r t y .  B u t  whe re  d e a t h  o c c u r s  a t  t h e  



h a n d s  o f  a c o - f e l o n ,  t h e  d e f e n d a n t ' s  p r e s e n c e  a t  t h e  s c e n e  - i s  

h i g h l y  r e l e v a n t ,  s i n c e  h e  c a n  t h e n  c o n t r o l  t h e  commiss ion  o f  t h e  

e n u m e r a t e d  Ye lony  so t h a t  it i s  commi t t ed  i n  a non -dange rous  o r  

n o n - v i o l e n t  way. C l e a r l y ,  it would  be c o u n t e r p r o d u c t i v e  t o  h o l d  

p e r s o n s  s u c h  as  t h e  R e s p o n d e n t ,  n o t  p r e s e n t  a t  t h e  s c e n e ,  

r e s p o n s i b l e  f o r  t h e  a c t i o n s  o f  a c o - f e l o n  d u r i n g  t h e  commiss ion  

o f  a crime. 

Lowery was t h u s  a n  e x p a n s i o n  o f  t h e  f e l o n y  m u r d e r  r u l e  t o  

p u n i s h  c o - f e l o n s  n o t  p r e s e n t  a t  t h e  s c e n e  f o r  d e a t h  c a u s e d  by a 

b y s t a n d e r  of p o l i c e  o f f i c e r .  B u t  t o  e x p a n d  t h e  d o c t r i n e  e v e n  

f u r t h e r ,  as P e t i t i o n e r  s u g g e s t s ,  t o  c o n f e r  c u l p a b i l i t y  fo r  

s e c o n d - d e g r e e  f e l o n y  murde r  e v e n  t h o u g h  t h e  d e f e n d a n t  i s  n o t  

p r e s e n t  a n d  e v e n  t h o u g h  d e a t h  o c c u r s  a t  t h e  h a n d s  o f  a c o - f e l o n ,  

would  be t o  d i s t o r t  t h e  c lear  l e g i s l a t i v e  i n t e n t  i n  p r o m u l g a t i n g  

t h e  r u l e  i n  t h r e e  d i s t i n c t  c a t e g o r i e s .  

The f e l o n y  murde r  d o c t r i n e  t r a n s m o g r i f i e s  i n t e n t  t o  c o m m i t  a n  

e n u m e r a t e d  f e l o n y  i n t o  i n t e n t  t o  c o m m i t  murde r .  T h i s  H o n o r a b l e  

C o u r t  h a s  p r e v i o u s l y  r u l e d  t h a t  p r e s e n c e  a t  t h e  s c e n e  i s  n o t  

r e q u i r e d  f o r  c o n v i c t i o n  o f  s e c o n d - d e g r e e  f e l o n y  murde r .  B u t  i f  

t h e  P e t i t i o n e r ' s  p r o p o s i t i o n  i s  f o l l o w e d ,  t h e  o n l y  a p p r e c i a b l e  

d i s t i n c t i o n  be tween  f i r s t  a n d  s e c o n d  d e g r e e  f e l o n y  murde r  w i l l  be 

e r a s e d ,  t h u s  e x p a n d i n g  t h e  f e l o n y  murde r  s t a t u t e  beyond  t h e  

l i m i t s  of e x i s t i n g  case a n d  s t a t u t o r y  law.  T h e r e  are ample  

r e a s o n s  f o r  n o t  f o l l o w i n g  t h a t  c o u r s e  o f  a c t i o n .  The f e l o n y  



murder d o c t r i n e  "expresses  a  h igh ly  a r t i f i c i a l  concept t h a t  

deserves  no extension beyond i t s  r equ i r ed  a p p l i c a t i o n . "  

LaFave and S c o t t ,  Subs tan t ive  Criminal  Law, Vo1.2, page 2 3 3  West, - 
1986. Beyond t h a t  t h e o r e t i c a l  l i m i t a t i o n  i s  t h e  l i m i t a t i o n  of 

F lo r ida  law; t h e  L e g i s l a t u r e  has  t h e  s o l e  a u t h o r i t y  t o  d e f i n e  

c r imina l  o f f e n s e s ,  and t h e  j u d i c i a r y  may n o t ,  under t h e  g u i s e  of 

i n t e r p r e t a t i o n ,  broaden t h e  scope of a  pena l  s t a t u t e  beyond i t s  

c l e a r  meaning and i n t e n t ,  thereby c r e a t i n g  a  n e w  o f f ense .  

S t a t e  v. Bradley,  84 So. 677 (F la .  1 9 2 0 ) .  

Under t h e  law a s  it now e x i s t s ,  a  defendant cannot be 

convic ted  of second-degree fe lony  murder where dea th  occurs  a t  

t h e  hands of a  co-felon: both Hite  and Lowery hold t h a t  t o  be so.  - 
@ To change t h a t  now s o l e l y  t o  punish t h e  Respondent would be t o  

broaden t h e  scope o f  t h e  second degree fe lony  murder r u l e  under 

t h e  gu i se  of j u d i c i a l  i n t e r p r e t a t i o n ,  c r e a t i n g  a  new o f fense  

where none e x i s t e d  before .  Aside from o t h e r  c o n s i d e r a t i o n s ,  t h a t  

r e i n t e r p r e t a t i o n  of e x i s t i n g  law would v i o l a t e  t h e  - ex p o s t  f a c t o  

d o c t r i n e  i f  app l i ed  t o  t h e  Respondent. I f  t h e  second-degree 

fe lony  murder i s  t o  be broadened s o  d r a s t i c a l l y  beyond i t s  

e s t a b l i s h e d  parameters ,  t h e  l e g i s l a t u r e  should do t h e  expanding. 

Unfor tuna te ly ,  some confusion a r i s e s  because of  seemingly 

c o n f l i c t i n g  p rov i s ions  wi th in  t h e  Lowery opinion.  Read one way, 

c e r t a i n  d i c t a  could be i n f e r r e d  a s  a l lowing t h e  p ropos i t i on  

P e t i t i o n e r  sets f o r t h .  On t h e  one hand i s  t h i s  C o u r t ' s  c l e a r  



a 
hold ing  t h a t  t h e  p l a i n  meaning of  t h e  s t a t u t e  means t h a t  a  

de fendan t  cannot  be conv ic t ed  of  second-degree f e lony  murder 

where d e a t h  occu r s  a t  t h e  hand of  a  co-fe lon:  " t h e  person who 

commits t h e  k i l l i n g  cannot  be charged a s  a  p r i n c i p a l  i n  t h e  

commission o f  a  f e l o n y ,  b u t  r a t h e r  someone e l s e  such a s  t h e  

v i c t i m ,  a  b y s t a n d e r ,  a  law enforcement o f f i c e r ,  o r  anyone o t h e r  

than t h e  one engaged i n  t h e  p e r p e t r a t i o n  of  t h e  under ly inq  

fe lony ."  4 1 9  So.2dt a t  623, emphasis added. Under t h a t  language,  

upholding t h e  v a l i d i t y  of  H i t e  a f t e r  t h e  c o n j u n c t i v e  "and" ("and 

t h e  k i l l i n g  must have been committed by someone o t h e r  than  him o r  

one of  h i s  c o - f e l o n s " ) ,  t h e  q u e s t i o n  c e r t i f i e d  by t h e  Second 

D i s t r i c t  Court  o f  Appeal would c l e a r l y  be answered i n  t h e  

@ a f f i r m a t i v e .  

On t h e  o t h e r  hand, t h e r e  i s  seeming c o n f l i c t  between t h a t  

r u l e  o f  law and t h e  a c t u a l  outcome of  t h e  Lowery ca se .  "Lowery 

and Sizemore planned t h e  robbery of Leroy Moss. Sizemore 

committed t h e  robbery d u r i n g  which Moss was k i l l e d . "  I d ,  a t  6 2 2 ,  - 
emphasis added. Th is  Cour t  went on t o  say  t h a t  t h e  ev idence  d i d  

"show t h a t  Greg Sizemore committed t h e  robbery - and murder ,"  and 

f u r t h e r  t h a t  d u r i n g  " t h e  p e r p e t r a t i o n  o f  t h e  robbery ,  Moss was 

k i l l e d  by a  person o t h e r  than Lowery ( t h e  person engaged i n  t h e  

p e r p e t r a t i o n  o r  a t t emp t ing  t o  p e r p e t r a t e  t h e  r o b b e r y ) .  Under t h e  

s t a t u t e ,  he may be found g u i l t y  o f  murder i n  t h e  second-degree." 

I d ,  a t  6 2 4 .  emphasis added. Under t h a t  seeming r u l e ,  a  - - 



defendan t  can be found g u i l t y  o f  second-degree f e lony  murder even 

though he i s  no t  p r e s e n t  a t  t h e  scene and even though d e a t h  

occu r s  a t  t h e  hands o f  a  co-fe lon.  And it i s  on ly  under t h a t  

l i b e r a l  i n t e r p r e t a t i o n  o f  Lowery t h a t  t h e  r e l i e f  P e t i t i o n e r  s eeks  

can be  g r an t ed .  

But t h a t  language i n  Lowery was c l e a r l y  d i c t a ,  no t  a u t h o r i t y .  

Th i s  Court  r u l e d  on t h e  q u e s t i o n  of  whether p r e sence  a t  t h e  scene  

was r e q u i r e d  f o r  second-degree f e lony  murder; t h i s  Court  

o v e r r u l e d  - H i t e  on t h a t  p o i n t ,  b u t  s p e c i f i c a l l y  h e l d  v a l i d  t h e  

r a t i o n a l e  t h a t  second-degree f e lony  murder does n o t  app ly  where 

d e a t h  o c c u r s  a t  t h e  hands o f  a  co-fe lon.  That  t h e r e  i s  seeming 

c o n f l i c t  i n  t h e  s p e c i f i c  f a c t s  o f  Lowery does n o t  have t h e  f o r c e  

of  law t o  make t h e  Respondent now g u i l t y  o f  second-degree f e lony  

murder. Two f a c t  s en t ences  c o n f l i c t :  t h a t  "Sizemore committed 

t h e  robbery du r ing  which Moss was k i l l e d ; "  and "Sizemore 

committed t h e  robbery and murder." 419 So.2d, a t  621, 624. There - 
i s  a l s o  an appa ren t  c o n f l i c t  between t h e  r a t i o n a l e  P e t i t i o n e r  

f i n d s  impl ied  i n  Lowery, and i n  t h e  ho ld ing  of  Adams v. S t a t e ,  

341 So.2d 765 (F l a .  1976 ) ,  c i t e d  t h e r e i n :  " O n l y  i f  t h e  f e l o n  i s  

an acces so ry  b e f o r e  t h e  f a c t  and n o t  p e r s o n a l l y  p r e s e n t  does  

l i a b i l i t y  a t t a c h "  f o r  second-degree f e lony  murder. 419 So.2d1 a t  

623. Under t h a t  r a t i o n a l e  t h e  second-degree f e lony  murder r u l e  

i s  l i m i t e d  t o  non-present  a c c e s s o r i e s  b e f o r e  t h e  f a c t .  But 

P e t i t i o n e r ' s  r a t i o n a l e  would ex tend  t h a t  l i m i t a t i o n  t o  cover  a l l  - 



co- fe lons  who a r e  p r e s e n t :  a s  shown, t hey  would be g u i l t y  o f  bo th  

f i rs t  and second degree  f e lony  murder. Moreover, two o t h e r  l e g a l  

r a t i o n a l e s  seem t o  c o n f l i c t :  Lowery, a  "person who does  n o t  

commit t h e  crime w i t h  h i s  own hands b u t  i s  p r e s e n t ,  a i d i n g  and 

a b e t t i n g  t h e  a c t u a l  p e r p e t r a t o r ,  i s  a  p r i n c i p a l  o f  t h e  second 

degree ."  Id. a t  623. But compare, where t h e  s t a t u t e  "makes an 

acces so ry  b e f o r e  t h e  f a c t  t o  t h e  robbery (Lowery) a  p r i n c i p a l  

i n  t h e  f i r s t  degree  o r  p e r p e t r a t o r  of  t h e  robbery."  - I d ,  a t  6 2 4 .  

emphasis added. Under t h a t  seeming a n a l y s i s ,  a  co-fe lon p r e s e n t  

a t  t h e  scene i s  a  p r i n c i p a l  of  t h e  second deg ree ,  less c u l p a b l e  

than  an acces so ry  b e f o r e  t h e  f a c t ,  no t  p r e s e n t ,  who i s  a  

p r i n c i p a l  i n  t h e  f i r s t  degree .  But t h o s e  appa ren t  c o n f l i c t s  do 

n o t  a f f e c t  t h e  ho ld ing  of  Lowery: " W e  o v e r r u l e  H i t e  v.  S t a t e ,  t o  

t h e  e x t e n t  t h a t  it r e q u i r e s  p resence  a t  t h e  scene."  - Id .  Th i s  

c o u r t  found "sound" t h e  Second Dis t r i c t  Court  Appea l ' s  r a t i o n a l e  

t h a t  " t h e  k i l l i n g  must have been committed by someone o t h e r  t h a n  

him o r  one o f  h i s  co- fe lons . "  Id, a t  623. 

F u r t h e r ,  a n a l y s i s  shows t h a t  second view o f  Lowery t o  be 

i n v a l i d ,  even a s i d e  from i t s  d i r e c t  c o n f l i c t  w i t h  t h i s  C o u r t ' s  

a f f i r m a t i o n  t h a t  d e a t h  cannot  occur  a t  t h e  hands o f  a  co-fe lon.  

For one t h i n g ,  t h e  f a c t s  o f  t h e  c a s e  may no t  have shown Lowery's 

s i t u a t i o n  t o  be t h e  same a s  Respondent ' s ;  t h e  s i n g l e  s e n t e n c e ,  on 

which t h e  P e t i t i o n e r  must r e l y  t o  make h e r  p r o p o s i t i o n  v a l i d ,  

a v e r r i n g  t h a t  Lowery's co-fe lon "Sizemore committed t h e  robbery 



- 
and murder" may simply have been a c l e r i c a l  error .  For another 

thing, analysis of the law w i t h i n  Lowery i t s e l f  shows tha t  the 

pe t i t ioner ' s  contention i n  untenable. 

The Pet i t ioner  contends, as  has been noted, tha t  Respondent 

can be convicted even though not present a t  the scene and even 

though death occurred a t  the hands of a co-felon. But  Lowery 

also holds, "the fe lon 's  l i a b i l i t y  for f i r s t  degree murder 

extends t o  a l l  of h is  co-felons who are  personally present[:]  the 

felony murder rule  and the law of principals combine t o  make a 

felon generally responsible for the l e tha l  ac ts  of h is  

co-felons." - Id ,  a t  6 2 3 .  And on tha t  same page i s  the holding 

tha t  "presence a t  the scene of a crime i s  required for a verdict  

of gui l ty  of first-degree murder under the felony murder s ta tue."  

Id. - 
An example, using Lowery and Sizemore, shows the absurdity of 

Pe t i t ione r ' s  position. There are two co-felons: Lowery and 

Sizemore. Sizemore commits the felony and causes the death of 

the victim. Lowery i s  present. Lowery i s  gui l ty  of f irst-degree 

felony murder. I f  Lowery i s  not present,  under the dicta  a t  

issue,  he could be found gui l ty  of second-degree felony murder. 

But  t ha t  proposition i s  seemingly based on the sentence, "During 

the perpetration of the robbery, Moss was k i l led  by a person 

other than Lowery (the person engaged i n  the perpetration or 

attempting t o  perpetrate the robbery). Under the s t a tu te ,  he may 

be found gui l ty  of murder i n  the second degree." 



There l i e s  t h e  confus ion .  Under t h a t  s en t ence ,  t h e  words 

" o t h e r  t han  t h e  p e r p e t r a t o r "  i n  t h e  second-degree f e lony  murder 

s t a t u t e  means t h a t  i f  d e a t h  occu r s  a t  t h e  hands o f  anyone o t h e r  

than  t h e  defendan t ,  i n c l u d i n g  co- fe lons  p r e s e n t  a t  t h e  scene, 

t h e r e  i s  c u l p a b i l i t y  f o r  second-degree f e lony  murder. Under t h a t  

extended r ead ing  of  t h e  s t a t u t e ,  where t h e  Lowery i n  ou r  example 

i s  p r e s e n t  a t  t h e  s cene ,  he i s  g u i l t y  of  bo th  f i r s t  and second - 
degree  f e l o n y  murder, and t h e r e  i s  no a p p r e c i a b l e  d i s t i n c t i o n  

between t h e  two degrees .  Sizemore cause s  dea th ;  Lowery i s  

p r e s e n t ;  S izemore ' s  " l i a b i l i t y  f o r  f i r s t - d e g r e e  ex t ends  t o  a l l  of  

h i s  co- fe lons  who a r e  p e r s o n a l l y  p r e s e n t ; "  Lowery, be ing  p r e s e n t ,  

ha s  c u l p a b i l i t y  f o r  f i r s t - d e g r e e  f e lony  murder. - But, t h e  v i c t i m  

i s  k i l l e d  by a  person o t h e r  than Lowery ( t h e  person engaged i n  

t h e  p e r p e t r a t i o n  o f  t h e  f e l o n y ) ;  Sizemore i s  a  person o t h e r  than  

Lowery; Lowery i s  p r e s e n t ;  t h e r e f o r e ,  Lowery "may be found g u i l t y  

o f  murder i n  t h e  second-degree." 

Such a  conc lus ion  i s  c l e a r l y  i n c o n s i s t e n t  w i t h  l e g i s l a t i v e  

i n t e n t .  The p l a i n  meaning of  t h e  words "by a  person o t h e r  than  

t h e  person engaged i n  t h e  p e r p e t r a t i o n  o f  o r  i n  t h e  a t t emp t  t o  

p e r p e t r a t e  such f e l o n y , "  set  f o r t h  i n  775 .04 (3 ) ,  i s  t o  pun ish  

c u l p a b l e  co- fe lons  where d e a t h  occu r s  a t  t h e  hands of  someone 

o t h e r  than  a  co-fe lon p r i n c i p a l  engaged i n  t h e  commission o f  t h e  

f e lony ;  t h a t  i s ,  a t  t h e  hands o f  a  bys t ande r  o r  p o l i c e  o f f i c e r  

who comes on to  t h e  scene .  For t h e  r ea sons  shown, t h a t  i s  t h e  



on ly  i n t e r p r e t a t i o n  t h a t  makes v a l i d  t h e  d i s t i n c t i o n s  between t h e  

two degrees .  

Whether pe r sons  such a s  t h e  Respondent who a r e  a c c e s s o r i e s  

b e f o r e  t h e  f a c t  o f  a  cr ime i n  which d e a t h  occu r s  a t  t h e  hands o f  

one o f  h e r  c o n f e d e r a t e s ,  even though t h e  homicide i s  i n a d v e r t e n t ,  

shou ld  be punished,  i s  a  q u e s t i o n  beyond t h e  scope of t h i s  

proceeding.  I f  t h e  law i s  t o  be  now expanded t o  pun ish  such 

misconduct ,  t o  wa r r an t  t h e  r e l i e f  t h e  P e t i t i o n e r  r e q u e s t s ,  it i s  

t h e  L e g i s l a t u r e  which must do t h e  expanding. 

The Respondent r e s p e c t f u l l y  r e q u e s t s  t h a t  t h i s  Honorable 

Cour t  answer t h e  q u e s t i o n  c e r t i f i e d  by t h e  Second Dis t r i c t  Cour t  

o f  Appeal i n  t h e  a f f i r m a t i v e .  



CONCLUSION 

Based on t h e  foregoing  r ea sons ,  arguments and a u t h o r i t i e s ,  

t h i s  Honorable Court should answer t h e  c e r t i f i e d  ques t ion  i n  

t h e  a f f i r m a t i v e .  
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