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A. Na tu re  of t h e  Case 

T h i s  case i s  b e f o r e  t h i s  C o u r t  on remand from t h e  

Uni ted  S t a t e s  Supreme C o u r t ,  F l o r i d a  v.  B u r r ,  I_ U.S. I 

1 1 0  S.Ct.  2608 ( 1 9 9 0 ) ,  of t h i s  C o u r t ' s  o p i n i o n  vaca t ing  

M r .  B u r r ' s  s en tence  of d e a t h  and remanding t o  t h e  t r i a l  

c o u r t  f o r  f u r t h e r  p r o c e e d i n g s .  B u r r  v.  S t a t e ,  550 So.2d 4 4 4  

( F l a .  1 9 8 9 ) .  

The p r i o r  o p i n i o n  of t h i s  C o u r t  w a s  i n  r e s p o n s e  t o  a 

d i r e c t i v e  from t h e  Un i t ed  S t a t e s  Supreme C o u r t  t o  r e c o n s i d e r  

t h i s  C o u r t ' s  d e c i s i o n  denying  M r .  B u r r ' s  motion f o r  

p o s t - c o n v i c t i o n  r e l i e f .  Burr  v. S t a t e ,  518 So.2d 903 ( F l a .  

1 9 8 7 ) .  

T h i s  is  t h e  f o u r t h  time t h i s  Cour t  h a s  c o n s i d e r e d  

t h i s  case. 

B. Course of t h e  P r o c e e d i n g s  

M r .  B u r r  w a s  i n d i c t e d  by a Leon County g rand  j u r y  

f o r  t h e  f i r s t - d e g r e e  murder and r o b b e r y  w i t h  a f i r e a r m  of 

S t e v e  Harty.  On June  11, 1982,  M r .  Burr  w a s  c o n v i c t e d  as 

cha rged .  Three  days  l a t e r ,  t h e  t r i a l  j u r y  recommended a 

l i f e  s e n t e n c e  f o r  t h e  f i r s t - d e g r e e  murder p roceed ing .  
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On June 21, 1982, the trial Court overrode the jury 

recommendation of life and S8nt8nCed Mr. Burr to death. 

Mr. Burr also received a 99-year sentence for the robbery 

conviction. 

The convictions and sentences were appealed to this 

Court, Burr v. State, 466 So.2d 1051 (Fla. 19851, and 

affirmed. Rehearing was denied on April 26, 1985 and this 

Court issued its mandate on June 3, 1985. 

A timely petition for writ of certiorari was filed 

in the United States Supreme Court and ultimately denied. 

Burr v. Florida, 474 U.S. 879 (1985). 

Mr. Burr's case was considered by the Governor and 

Cabinet of F1 orida for executive clemency. C1 emency was 

denied and the Governor signed a death warrant and scheduled 

an execution date for the week of October 22-29, 1987. The 

actual execution date was set for October 23, 1987. 

Mr. Burr then filed a motion for post-conviction 

relief pursuant t o  Rule 3.850, Florida Rules of Criminal 

Procedure. The trial court denied this motion and, after 

staying the execution, this Court affirmed the denial. 

Burr v. State, 518 So.2d 903 (Fla. 1987). The United States 

Supreme Court granted certiorari and remanded in light of 

Johnson v. Mississippi, 487 U . S .  1201, 108 S.Ct. 1981 

(1988). 
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T h i s  Cour t  t h e n  de te rmined  t h a t  t h e  d e a t h  s e n t e n c e  

shou ld  be v a c a t e d  and remanded t o  t h e  t r i a l  c o u r t  f o r  a new 

s e n t e n c i n g  p roceed ing .  B u r r  v. S t a t e ,  550 So.2d 4 4 4 ,  446 

( F l a .  1 9 8 9 ) .  The S t a t e  p e t i t i o n e d  t h e  Uni ted  S t a t e s  Supreme 

Cour t  t o  review t h i s  d e c i s i o n ,  which i t  d i d ,  remanding t h e  

case t o  t h i s  Cour t  f o r  r e c o n s i d e r a t i o n  i n  l i g h t  of  Dowling 

v. U.S. F l o r i d a  v .  Bur r ,  __ U.S. , 1 1 0  S.Ct.  2608 ( 1 9 9 0 ) .  

C .  D i s p o s i t i o n  i n  t h e  L o w e r  T r ibuna l  

T h i s  case i s  on remand from t h e  Un i t ed  S t a t e s  

Supreme C o u r t .  

The f a c t s  of t h i s  case are set  o u t  i n  t h i s  C o u r t ' s  

o p i n i o n ,  Burr  v. S t a t e ,  466  So.2d 1 0 5 1  ( F l a .  19851, and 

550 So.2d 4 4 4  ( 1 9 8 9 ) .  

For pu rposes  of t h i s  b r i e f  t h e  r e l e v a n t  f a c t s  are 

c o n t a i n e d  i n  M r .  B u r r ' s  motion f o r  p o s t - c o n v i c t i o n  r e l i e f  

and subsequen t  memorandum of l a w ,  and t h e  S t a t e ' s  r e s p o n s e .  

-3-  



T h i s  case i s  once a g a i n  b e f o r e  t h i s  Cour t  t o  

d e t e r m i n e  whether  it i s  affected by a d e c i s i o n  i s s u e d  by t h e  

Uni ted  S ta t e s  Supreme Cour t  a f t e r  t h e  judgment w a s  e n t e r e d  

i n  t h i s  matter. See R.  S t e r n ,  E. Gressman and S.  S h a p i r o ,  

Supreme Cour t  Practice,  S e c t i o n  5.12, p .  279 ( 6 t h  ed.  1 9 8 6 ) .  

The i s s u e  on remand i s  the  effect  of Dowling v.  

Uni ted  States,  493 U . S .  ( 1 9 9 0 ) ,  on t h e  c o n t i n u i n g  

v a l i d i t y  of M r .  B u r r ' s  death s e n t e n c e .  Dowling permits, 

under Rule  4 0 4 ( b ) ,  Fede ra l  Ru les  of Evidence ,  i n  t h e  

g u i l t - i n n o c e n c e  phase  i n  a f e d e r a l  p r o s e c u t i o n ,  t h e  use  of 

i n f o r m a t i o n  p e r t a i n i n g  t o  a crime f o r  which t h e  d e f e n d a n t  

h a s  p r e v i o u s l y  been a c q u i t t e d .  Dowling does  n o t  a d d r e s s  t h e  

i s s u e  of whether  such e v i d e n c e  can  be used t o  p r o v i d e  t h e  

e v i d e n t i a r y  f o u n d a t i o n  t o  s u p p o r t  a d e a t h  s e n t e n c e .  

I n  a d d i t i o n ,  i t  i s  t i m e  f o r  t h i s  Cour t  t o  r e c o g n i z e  

t h a t  M r .  Bur r ,  based  on t h e  facts  c o n t a i n e d  i n  t h i s  r e c o r d ,  

does  n o t  d e s e r v e  a s e n t e n c e  o f  d e a t h .  

-4- 



DOWLING V.  U N I T E D  STATES I S  
INAPPOSITE TO THE CONSTITUTIONAL 
REQUIREMENT OF AN ACCURATE AND 
RELIABLE DEATH SENTENCE PROCEEDING. 

A .  

'I . . . Dowling s h e d s  a b s o l u t e l y  no 
l i g h t  on t h e  q u e s t i o n  whether  a pos t - t r i a l  
a c q u i t t a l  shoul  d r e n d e r  c o l 1  ateral  e v i d e n c e  
i n a d m i s s i b l e  a t  a sen tenc ing  h e a r i n g  i n  a 

1 1 0  S.Ct .  2608, 2 6 1 2  ( 1 9 9 0 )  ( S t e v e n s ,  J. 
d i s s e n t i n g ) .  

capi ta l  case." F l o r i d a  v. B u r r ,  __ U.S. - I 

Dowling v. Un i t ed  S t a t e s ,  493 U.S. __ , 1 1 0  S.Ct .  

668 ( 1 9 9 0 )  d e a l t  w i t h  t h e  a d m i s s i b i l i t y ,  under  Ru le  4 0 4 ( b ) ,  

Fede ra l  Ru les  of Evidence ,  of t e s t imony  p e r t a i n i n g  t o  a 

crime f o r  which Dowling had a l r e a d y  been found a c q u i t t e d .  

I n  1985,  Dowling w a s  a r r e s t e d  and u l t i m a t e l y  c o n v i c t e d  f o r  

armed r o b b e r y  of a bank. During t h i s  r o b b e r y ,  Dowling w o r e  

a s k i  mask. Two weeks a f t e r  t h i s  bank r o b b e r y ,  a woman 

named Vera Henry r e p o r t e d  t h a t  a ski-masked Dowling had 

a t t e m p t e d  t o  r o b  h e r  i n  h e r  home. Ms. Henry i d e n t i f i e d  

Dowling as t h e  r o b b e r  as a r e s u l t  of h e r  unmasking him 

d u r i n g  t h e  r o b b e r y .  M r .  Dowling w a s  t r i e d  and found n o t  

g u i l t y  of t h i s  crime. 

The Un i t ed  S t a t e s  c a l l e d  M s .  Henry t o  t e s t i f y  as a 

-5- 



witness in the bank robbery case. The district court 

admitted the testimony under Rule 404(b). This rule reads: 

OTHER CRIMES, WRONGS, OR ACTS. Evidence 
of other crimes, wrongs or acts is not 
admissible t o  prove the character of a 
person in order t o  show that he acted in 
conformity therewith. It may, hOWBVBr, 
be admissible for other purposes, such as 
proof of motive, plan, knowledge, identity 
or absence of mistake or accident. 

Ms. Henry's testimony was admitted for two purposes. 

"First, [the government] believed that Henry's description 

of Dowling as wearing a mask and carrying a gun similar t o  

the mask and gun carried by the robber of the [bank] 

strengthened the Government's identification of Dowling as 

the bank robber." The second purpose had to do with tying 

Dowl ing to another person a1 legedly involved in both 

robberies. 

After Ms. Henry testified and again during final 

instructions, the trial j udge to1 d the jury that Dowl ing had 

been acquitted of the Henry robbery. 

The United States Supreme Court ultimately upheld 

the admissibility of Ms. Henry's testimony. It did so 

because Of the general proposition "that an acquittal in a 

criminal case does not preclude the government from 

relitigating an issue when it is pr8S8nted in a Subsequent 

action governed by a lower standard of proof." Dowling v. 

- 6 -  



U.S., 110 S.Ct. at 672, citing Huddleston v. U . S . ,  485 U.S. 

681, 688 ( 1 9 8 8 ) .  

In addition, that Court held that it was not 

"fundamentally unfair" to admit Ms. Henry's testimony, 

"especially in light of the limiting instructions provided 

by the trial judge . . . Dowling, 110 S.Ct. at 674. 

The similar fact evidence in Mr. Burr's case was 

introduced to establish his identity. It was not introduced 

in support of any aggravating circumstance. Contrary to the 

Dowling case, the jury did not have the benefit of an in- 

struction telling them that Mr. Burr had been acquitted of 

the Lloyd Lee robbery and attempted murder. 

B. 

Mr. Burr's case raises a significantly different 

issue. Simply put, the question is whether unadjudicated 

criminal conduct can be the evidentiary basis for imposing a 

death sentence. The answer is no. 

Furman v. Georgia, 408 U.S. 238, 313 ( 1 9 7 2 )  determined 

that the death penalty was not constitutional because there 

was "no meaningful basis for distinguishing" people who got 

death sentence from those who did not. The Florida response 

was to create a list of aggravating circumstances, the 

presence of one or more of these circumstances presumptively 

- 7 -  



s u f f i c i e n t  t o  s u p p o r t  a death s e n t e n c e .  Any one of these 

f a c t o r s  must be es tab l i shed  beyond a r e a s o n a b l e  doub t .  I n  

M r .  B u r r ' s  case, " t h e  t r i a l  judge  found as a g g r a v a t i n g  

c i r c u m s t a n c e s  t h a t  t h e  murder w a s  committed t o  a v o i d  arrest ,  

t h a t  i t  w a s  commit ted d u r i n g  t h e  c o u r s e  of a r o b b e r y ,  and 

t h a t  i t  w a s  commit ted i n  a c o l d ,  c a l c u l a t e d  and premeditated 

manner w i t h o u t  any  p r e t e n s e  of moral o r  l e g a l  

j u s t i f i c a t i o n . "  Burr  v .  State ,  550 So.2d 444, 446 ( F l a .  

1989  1. 

T h i s  Cour t  h a s  p r e v i o u s l y  de t e rmined  t h a t  "there w a s  

no e v i d e n c e  of two of t h e  three a g g r a v a t i n g  f a c t o r s  o t h e r  

t h a n  the  c o l l a t e r a l  crimes e v i d e n c e . "  I n  a f o o t n o t e  t o  t h i s  

s t a t e m e n t ,  t h e  Cour t  l e f t  open the  q u e s t i o n  "on t h e  i s s u e  of 

t h e  w e i g h t ,  i f  any ,  e v i d e n c e  of c o l l a t e r a l  acts  s h o u l d  be 

g i v e n  i n  p r o v i n g  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  i n  a 

p a r t i c u l a r  case." Burr  v. S ta te ,  550 So.2d 444, 446, 

n o t e  1 ( F l a .  1 9 8 9 ) .  I t  seems a p p a r e n t  t h a t  t h i s  Cour t  

s h o u l d  now address t h i s  i s s u e .  

C.  

The r e c o r d  i n  t h i s  case is  clear t h a t  t h e  c o l d ,  

c a l c u l a t e d  a g g r a v a t o r  c a n n o t  be proven  beyond a r e a s o n a b l e  

doub t .  Burr  v.  State ,  550 So.2d 444, 446 n o t e  2 (F l a .  

1 9 8 9 ) ,  c i t i n g  Burr  v. State ,  518 So.2d 9 0 3 ,  907-908 ( F l a .  

-8- 



1987)(Barkett, J. dissenting). Rogers v. State, 511 So.2d 

526, 533 (Fla. 1987) requires that the State must prove 

"heightened premeditation" in that the murder was 

accomplished in a 'calculated' manner." Eutsy v. State, 541 

So.2d 1143, 1147 (Fla. 1989). 

The medical examiner testimony is decided1 y 

insufficient. There was no other direct evidence as to how 

the murder at the convenience store occurred. The trial 

judge did not identify in the record why this aggravator was 

appropriate, instead stating enigmatically: "The murder of 

Stephen Harty was committed in a cold, calculated and 

premeditated manner without any pretense of moral or legal 

justification. Of this, can there be any doubt?" To the 

contrary, the record is completely silent on any evidence 

distinguishing this killing from any ordinary murder. 

Similarly, the arrest avoidance aggravator was not 

established in this case. 

This particular factor requires 
clear proof beyond a reasonable 
doubt that the killing's dominant 
or only motive was the elimination 
of a witness. Riley v. State, 336 
So.2d 19 (Fla. 1978); Menendez v. 
State, 368 So.2d 1278, 1282 (Fla. 1979). 

Rogers v. State, 511 So.2d 526, 533 (Fla. 1987). 

In determining whether the State has proven the 

aggravator, the trial judge may not "[presume] this intent 

- 9 -  



based solely on the circumstances of the murder. . . I' 

Rogers, at 5 3 3 .  Further, the facts the victim offered no 

resistance and because he was the only eyewitness "do not 

require a finding that the victim was killed to avoid 

arrest." Griffin v. State, 474 So.2d 777, 781 (Fla. 1985). 

A s  in Griffin, (also a convenience store robbery), there is 

no direct evidence as to why Burr killed Harty. Perry v. 

State, 522 So.2d 817, 820 (Fla. 1988). Neither is there any 

evidence that Hardy knew or recognized Burr. Compare Hardy 

v. State, 529 So.2d 1083, 1087 (Fla. 1988) where the 

defendants knew the victims and there was specific 

discussion that the victims had to die to avoid identifying 

the defendants; and Remeta v. State, 522 So.2d 825, 828-829 

(Fla. 19881, where the defendant's statement that he "took 

the witness out" was sufficient to establish an aggravating 

factor. 

Essentially, the trial judge extrapolated from the 

similar fact evidence "that the pattern of [Burr] shooting 

store clerks during the commission of robberies exhibited an 

intent to eliminate witnesses." Burr v. State, 466 So.2d 

1051, 1054 (Fla. 1985). 

The danger of permitting aggravating factors to be 

proven in this manner is demonstrated by Justice Barkett. 

Under this novel approach, 
aggravating factors could be 
proved merely by showing that 

-10- 
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they existed in collateral crimes 
committed by the accused, whether 
or not they actually existed in 
the crime charged in the indictment. 

Burr v. State, 518 So.2d 903, 908 (Fla. 19871, cert. 

granted, 487 U.S. 1201 (1988). 

D. 

Above all else, the United States Supreme Court has 

required that the information used in the death sentencing 

process be accurate and reliable. Johnson v. Mississippi, 

486 U.S. 578 (1988). Permitting the use of information 

which later proves to be unreliable results in 

constitutionally unacceptable capriciousness being injected 

into the process. 

-12- 



Dowling should not a1 ter this Court's latest 

pronouncement in Mr. Burr's case. Unreliable information 

should not be permitted to infect the procedure for 

selecting which convicted capital offenders are to be 

executed. 

The facts  of Mr. Burr's case support this Court's 

intention in imposing a 1 ife sentence. 

( 1 6  North Adams gtreet 
Quincy, FI orida 3 2 3 5 1  
(904) 875-4668 
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