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I N  THE SUPREME COURT OF FLORIDA 

GREG EDWARD CUSIC, 
P e t i t i o n e r ,  

VS. Case No. 71,268 

STATE OF FLORIDA, 
Respondent. 

JURISDICTION BRIEF OF PETITIONER 

Pre l iminary  Statement  

Greg Edward Cusic i s  t h e  P e t i t i o n e r  i n  t h i s  ca se  and w i l l  

be r e f e r r e d  t o  a s  t h e  P e t i t i o n e r  o r  h i s  l a s t  name "Cusic". 

SUMMARY OF ARGUMENT 

This  p e t i t i o n e r  r e q u e s t s  f o r  t h e  F l o r i d a  Supreme Court  t o  

t a k e  and has  j u r i s d i c t i o n ,  provided by A r t i c l e  V Sec t ion  3 ( b )  

(3)  o f  t h e  F l o r i d a  C o n s t i t u t i o n  f o r  d i s c r e t i o n a r y  review of t h i s  

c a s e  Cusic v. S t a t e ,  12 FLW 222YFla. 2d DCA Sept.  11, 1987) . 
Which w a s  a f f i rmed under t h e  a u t h o r i t y  of  McCuiston v. S t a t e ,  

507 So.2d 1185 (F la .  2d DCA 1987).  But i n  doing s o  t h e  Second 

Distr ict  Court of Appeals, acknowledged t h a t  i t ' s  d e c i s i o n  was 

i n  d i r e c t  c o n f l i c t  of t h e  d e c i s i o n  of  H a l l  v. S t a t e ,  12 FLW 1901 

(F la .  1st DCA August 5 ,  1987).  



STATEMENT OF THE CASE AND FACTS 

The P e t i t i o n e r  was convic ted  and sentenced i n  1985. 

H i s  conv ic t ion  and sen tence  w e r e  a f f i rmed by t h e  Second 

Distr ict  Court,  Cusic  v. S t a t e ,  490 So.2d 950 (FLA. 1986).  

On J u l y  6,  1987, t h e  p e t i t i o n e r  f i l e d  a Motion t o  Cor rec t  

an I l l e g a l  Sentence a l l e g i n g  t h a t  t h e  c o u r t  e r r e d  by going 

o u t s i d e  . t he  recommended sen tence  t h e  P e t i t i o n e r  w a s  sen tenced  

t o  a e i g h t  y e a r  sen tence ,  s o l e l y  based on t h e  f a c t  t h a t  t h e  

p e t i t i o n e r  is  an habi tua l -of fender .  

On J u l y  24, 1987, t h e  S t a t e  f i l e d  i t ' s  Response t o  t h e  

Motion t o  Cor rec t  an I l l e g a l  Sentence a r g u i n g - t h a t  - Cusic  w a s -  

barxed from r e l i e f  under t h i s  motion because t h e  law of t h e  

case  p rec ludes  t h e  l i t i g a t i o n  of " a l l  i s s u e s  upon appea l  could  

have been taken",  b u t  which w e r e  n o t  appealed c i t i n g  Alford v. 

Sumerlin, 423 S0.2d 482 (F la .  1st DCA 1982) ;  Airvac,  Inc.  v. 

Ranger Ins .  Co. , Marine Midland 

Bank C e n t r a l  v. Cote, 384 So.2d 658  la. 5 t h  DCA 1980);  

Gaskin v. S t a t e ,  12 FLW 657 (F la .  2d DCA Feburary 25, 1987).  

Order Denying Motion t o  Correc t  an I l l e g a l  Sentence w a s  

f i l e d  f n  P i n e l l a s  County Courthouse on J u l y  27, 1987. 

The P e t i t i o n e r  f i l e d  a Not ice  of  Appeal on August 10,  1987. 

On September 11, 1987, t h e  Distr ict  Court  of  Appeals, 



second ~ i s t r i c t ,  F l o r i d a  f i l e d  an opinion and a f f i rmed t h e  

d e n i a l  of Cus ic ' s  motion on t h e  a u t h o r i t y  of  McCuiston v. 

S t a t e ,  507 So.2d 1185 (F la .  2d DCA 1987) .  And, i n  doing 

so ,  t h e  D i s t r i c t  Court  acknowledge a  c o n f l i c t  w i th  Ha l l  v. 

S t a t e ,  12 FLW 1901 (F la .  1st DCA August 5 ,  1987).  On Oct- 

ober  5,  1987, t h e  P e t i t i o n e r  f i l e d  a  Not ice  t o  Invoke Jur -  

i s d i c t i o n .  



ARGUMENT 

ISSUE 
THE SECOND DISTRICT COURT DECISION IS  I N  DIRECT 
CONFLICT WITH THE FIRST DISTRICT COURT'S DECISION. 

The Second D i s t r i c t  Courts  of Appeals a f f i rmed t h e  de- 

n i a l  of  Cus ic ' s  motion pursuant  t o  FLA. R. CRIM. P. 3.800 

( a )  on a u t h o r i t y  of McCuiston v. S t a t e ,  507 So2d 1185 (F la .  

2d DCA 1987) see Appendix A. McCuiston had appealed t h e  

summary d e n i a l  o f  h i s  motion f o r  post-convict ion r e l i e f  

pursuant  t o  FLA. R. CRIM. P. 3.850. The ~ i s t r i c t  Court  had 

answered t h e  squa re ly  p r e s e n t  i s s u e  of  whether or  n o t  White- - 
head v. S t a t e ,  i s  t o  be  a p p l i e d  

r e t r o a c t i v e l y .  I n  o t h e r  words, i s  t h e  r u l e  o f  Whitehead a 

change of  l a w  s u f f i c i e n t  t o  suppor t  a cha l l enge  t o  a con- 

v i c t i o n  and sen tence  t h a t  were v a l i d  when made? Only t h e  

F l o r i d a  Supreme Court  and the United S t a t e s  Supreme Court 

can adopt  a change i n  l a w  s u f f i c i e n t  t o  suppor t  such a cha l -  

lenge.  W i t t  v. S t a t e ,  465 So.2d 510@512 (FLA. 1989) ,  c i t i n g  

W i t t  v. S t a t e ,  387 So.2d 922 (FLA. 1980).  

The c o u r t  went f u t h e r  and c i t e d  Kiser v. S t a t e ,  505 So. 

2d 9 (F la .  1st DCA 1987) .  The c o u r t  reasoned: 



I n  W i t t  v. S t a t e ,  387 So.2d 922 (FLA. 1980) ,  
cert. denied,  1 0 1  S.Ct. 769 (1980) ,  t h e  F l o r i d a  
Suprme Court  h e l d  t h a t  only 'fundamental and con- 
s t i t u t i o n a l  law changes which c a s t  s e r i o u s  doubt 
on t h e  v e r a c i t y  o r  moral r e c t i t u d e  of t h e  o r i g n a l  
t r i a l  proceedings '  w i l l  be  grounds f o r  a l lowing 
post-convict ion r e l i e f .  387 So.2d 929. 

The d isapprova l  o f  a p rev ious ly  v a l i d  reason f o r  de- 

p a r t u r e  from t h e  sen tenc ing  g u i d e l i n e s  i s  n o t  sucha change. 

Ardley v. S t a t e ,  491 So.2d 1259 (F la .  1st DCA 1986).  I. 

And t h u s  t h i s ,  opinion au tho r i zed  t h e  a f f i rmed judgment 

of  Cusic  V. S t a t e ,  12 FLW 2225 (F la .  2d DCA September 11, 

1987).  But i n  doing s o  t h e  c o u r t  acknowledge a c o n f l i c t  

i n  i t s  d e c i s i o n  wi th  H a l l  v. S t a t e ,  12 FLW 1901 (F la .  1st 

DCA August 5 ,  1987) ,  t h i s  ca se  was decided 68 days be fo re  

t h e  p e t i t i o n e r ' s  c a s e  was under sub judice .  I n  H a l l  h e  - 
appealed t h e  t r i a l  c o u r t ' s  d e n i a l  of  h i s  motion f o r  pos t -  

convic t ion  r e l i e f  pursuant  t o  FLA. R. CRIM. P. 3.850. 

And t h e  F i r s t  D i s t r i c t  Court  of Appeals approved H a l l ' s  

hab i tua l -of fender  s t a t u s  a s  a v a l i d  reason f o r  depa r tu re ,  

c i t i n g  S h u l l  v. S t a t e ,  481 So.2d 1294 (F la .  1st DCA 1986) 

b u t  r eve r sed  f o r  resen tenc ing  because t h e  reason f o r  depa r tu re  

was h i s  hab i tua l -of fender  s t a t u s .  On October 30, 1987, 

H a l l  f i l e d  the i n s t a n t  motion f o r  post-convict ion r e l i e f .  - 
H e  a l l e g e s  t h a t  h i s  20 y e a r  sen tence  was g r o s s l y  i n  excess  



of t h e  gu ide l ines  f o r  t h e  reason of habi tual-offender  s t a t u s ,  

on t h a t  same da te ,  t h e  supreme c o u r t  r e l eased  Whitehead v. 

State, 498 So.2d 863 (FLA. 1987). Finding t h a t  a defendant 

t o  be a habi tual-offender  i s  no t  a l e g a l l y  s u f f i c i e n t  rea- 

son f o r  depar ture  from t h e  sentencing gu ide l ines '  recommened 

sentence. Obviously Ha l l ' s  motion could n o t  r e f e r  t o  t h e  

dec is ion ,  b u t  it w a s  c l e a r l y  t h e  app l i cab le  law a t  t h e  t i m e  

the t r i a l  c o u r t  denied t h e  motion on November 18, 1986. 

And t h e  ques t ion  t h a t  w a s  before  t h e  D i s t r i c t  Courts,  is  

whether H a l l ' s  mot ion f o r  post-conviction r e l i e f  should 

granted on t h e  b a s i s  of t h a t  dec is ion ,  which overturned t h e  

e n t i r e  l e g a l  foundation of H a l l ' s  depar ture  sentence.  The 

dec is ion  of  W i t t  v. State, 387 So.2d 922 (FLA. 1980) , c e r t .  

denied, 101 S.Ct. 769 (1980) ( a l s o  S t o v a l l  v. Denno, 388 U.S. 

293 (1967) ; and L i n k l e t t e r  v. Walker, 85 S.Ct. 1731) , how- -- 

ever ,  these  cases  was handed down before  t h e  supreme c o u r t ' s  

r e c e n t  dec is ion  i n  Bass v. S t a t e ,  12  FLW 289 (FLA. June 11, 

1987). A s  J u s t i c e  Ehrich observed i n  h i s  d i s s e n t ,  t h e  major&, 

i t y  opinion i n  B a s s  appeared t o  t u r n  t h e  W i t t  dec is ion  on - - 
i t s  head, a t  least i n  r e spec t  t o  t h e  cons idera t ion  and con- 

s t r u c t i o n  of s t a t u t e s  governing t h e  l engh t  of sentences t h a t  

may be imposed under s t a t u t o r y  l a w .  

Bass involved t h e  s t ack ing  of minimum mandatory t h r e e  



year  terms. Af te r  Bass 's  sentence became f i n a l .    he supr- 

e m e  c o u r t  he ld  t h a t  such s tacking  i s  i l l e g a l  i n  Palmer v. 

State ,438 So.2d 1 (FLA. 1983). The supreme c o u r t  he ld  t h a t  

Bass could chal lenge h i s  sentence by way of r u l e  3.850 mo- 

t i o n  even though Palmer was re l eased  a f t e r  Bass 's  sentence 

became f i n a l .  The c o u r t  reasoned t h a t  it need n o t  decide 

whether Palmer should r e t r o a c t i v e l y  apply t o  i n v a l i d a t e  

B a s s t s  sentence because t h e  Palmer dec is ion  d i d  no t  i n t e r -  

pe ted  p reex i s t ing  s t a t u t o r y  law and "correc ted  mistakes i n  

it implementation". 12 FLW a t  289, the c o u r t  then cont in-  

ued : 

I t  would be inheren t ly  un jus t  t o  allow t h e  
imposit ion of an i l l e g a l  sentence without providing 
a mechanism t o  a t t a c k  t h a t  sentence,  simply because 
c o u r t s  were unaware of i t s  i l l e g a l i t y  a t  t h e  time 
of imposit ion of t h e  sentence.  Because t h e  motion 
seeks t o  c o r r e c t  o r  "vacate  a sentence which exceeds 
t h e  l i m i t s  provided by law", t h e  motion may be f i l e d  
a t  any t i m e . "  FLA. R. CRIM. P. 3.850 

Also t h e r e  is  another  ques t ion ,  and t h a t  is ,  does r u l e  

3.800 (a )  provide the same o r  s i m i l a r  mechanism t o  a t t a c k  

a sentence,  because t h e  motion g ives  t h e  cour t  au thor i ty  

t o  c o r r e c t  an i l l e g a l  sentence imposed by it a t  any t i m e ;  

FLA. R. CRIM. P. 3.800(a).  But, t h e  F i r s t  ~ i s t r i c t  Court 

had experienced some d i f f i c u l t y  d iscern ing  t h e  p r e c i s e  e f -  



f e c t  of t h e  holding i n  Bass on t h e  i s s u e  before  t h e  D i s -  - 
t r i c t  Court. The dec is ion  appears t o  be based exc lus ive ly  

on t h e  l e g a l  p r i n c i p l e  t h a t  t h e  c o u r t s  cons t ruc t ion  of a 

s t a t u t e  g ives  it meaning from t n e  incept ion  of the s t a t u t e  

(un less  otherwise s p e c i f i e d  i n  t h e  dec i s ion ,  see  genera l ly  

13 Ju r .  2d Courts and Judges subsect ion 159 (1979)) t o  t h e  

complete exclusion of t h e  l e g a l  doc t r ines  of  law of t h e  

cases  and t h e  c o r r e l a t i v e  concept of f i n a l i t y  of decis ion.  

13 Fla .  Ju r .  2d Courts and Judges subsec t ion  137 (1979). 

Why, then, daes B a s s  s e e m  t o  accord d i f f e r e n t  t r e a t -  - 
ment and e f f e c t  TO change i n  sentencing l a w s  than  does Wit t?  - 

Perhaps, the re fo re ,  t h e  ma te r i a l  d i s t i n c t i o n  between Bass - 
and W i t t  l ies  i n  t h e  f a c t  t h a t  Palmer overruled a lower cou- 

rts' cons t ruc t ion  of a s t a t u t e  bearing on t h e  permiss ib le  

l engh t  of sentence t h a t  could be imposed. Because t h e  F i r s t  

D i s t r i c t  Court could no t  f i n d  no o t h e r  b a s i s  f o r  d i s t ingu i sh -  

ing  these  cases ,  and be l i eve  Bass-not-Witt t o  be t h e  cont ro l -  - - 
l i n g  precedent on t h e  i s s u e  before  them. I n  t h i s  case,  a s  i n  

B a s s ,  t h e  supreme cour t  overruled a lower c o u r t  cons t ruc t ion  - 
of a s t a t u t e ,  with t h e  r e s u l t  t h a t  t h e  l engh t  of a sentence 

t h a t  coui-d be lawful ly  imposed was changed. 

Whitehead express ly  construed s e c t i o n  921.001 F l o r i d a  



S t a t u t e s  (1983) and the  implementing provis ion  of t h e  guide- 

l i n e s  r u l e s  approved by t h e  l e g i s l a t u r e  t o  mean t h a t  s e c t i o n  

784.084 F lo r ida  S t a t u t e s  (1983) does no t  provide an exemption 

from t h e  l i m i t a t i o n  imposed by t h e  recommended gu ide l ines  sent -  

ence on t h e  b a s i s  of t h e  c r i t e r i a  of t h e  habi tual-offender  

s t a t u t e  was impermissible because it c o n f l i c t e d  with t h e  pro- 

v i s i o n s  of -the sentencing gu ide l ine  r u l e s  a s  previously constr-  

ued i n  Hendrix v. S t a t e ,  475 So.2d 1218 (FLA. 1985) . - 
CONCLUSION 

The P e t i t i o n e r  asks t h e  Supreme Court t o  t ake  and ac- 

c e p t  j u r i s d i c t i o n  over  t h i s  case,  were t h e r e  i s  a  d i r e c t  

c o n f l i c t .  And f o r  the  t o t a l  i n t e r e s t  of j u s t i c e  r u l e  on 

t h i s  case,  on t h e  b a s i s  of H a l l ' s  ru l ing .  

CERTIFICATE OF SERVICE 

I hereby c e r t i f y  t h a t  I have furn ished  a  t r u e  and cor- 

r e c t  copy hereof t o  t h e  Off ice  of t h e  Attorney General of 

F lo r ida ,  The Capi to l ,  Tal lahassee,  F l o r i d a  32302, By U.S. 

Mail, on t h i s  a0 day of October, 1987. 
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