
No. 71 ,268  

GREG EDWARD CUSIC, 
P e t i t i o n e r ,  

STATE OF FLORIDA, 
Responden t .  

[November 1 7 ,  19881 

GRIMES, J .  

P u r s u a n t  t o  a r t i c l e  V,  s e c t i o n  3 ( b ) ( 3 )  o f  t h e  F l o r i d a  

C o n s t i t u t i o n ,  we r e v i e w  C u s i c  v .  S t a t e ,  512 S o . 2 d  309 ( F l a .  2d 

DCA 1 9 8 7 ) ,  b e c a u s e  o f  c o n f l i c t  w i t h  H a l l  v .  S t a t e ,  511  So .2d  1038 

( F l a .  1st DCA 1 9 8 7 ) .  

Contemporaneous w i t h  t h e  i s s u a n c e  o f  t h e  i n s t a n t  o p i n i o n ,  

t h i s  C o u r t  h a s  q u a s h e d  t h e  o p i n i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

Appea l  i n  H a l l .  R e l y i n g  upon McCuiston v ,  S t a t e ,  No. 70 ,706  

( F l a .  Nov. 1 7 ,  1 9 8 8 ) ,  a l s o  i s s u e d  on  t h i s  d a t e ,  we h e l d  t h a t  a  

g u i d e l i n e s  d e p a r t u r e  s e n t e n c e  p r e d i c a t e d  upon h a b i t u a l  o f f e n d e r  

s t a t u s  c a n  n o t  b e  c o l l a t e r a l l y  a t t a c k e d  b y  m o t i o n  f o r  

p o s t c o n v i c t i o n  r e l i e f  u n d e r  F l o r i d a  R u l e  o f  C r i m i n a l  P r o c e d u r e  

3 .850 .  H a l l  a n d  McCuiston d i f f e r  f rom t h e  i n s t a n t  case o n l y  w i t h  

r e s p e c t  t o  t h e  f a c t  t h a t  C u s i c ' s  m o t i o n  was f i l e d  u n d e r  F l o r i d a  

R u l e  o f  C r i m i n a l  P r o c e d u r e  3 . 8 0 0 ( a ) ,  which  r e a d s :  



A court may at any time correct an 
illegal sentence imposed by it or an 
incorrect calculation made by it in a 
sentencing guidelines scoresheet. 

The words "or an incorrect calculation made by it in a sentencing 

guidelines scoresheet" were added to this rule in State v. 

Whitfield, 487 So.2d 1045 (Fla. 1986), so as to permit collateral 

attack if the sentencing guidelines scoresheet was erroneously 

computed. 

Cusic does not complain of an incorrect calculation in 

his sentencing guidelines scoresheet. While a guidelines 

departure because of habitual offender status is no longer 

permissible under Whitehead v. State, 498 So.2d 863 (Fla. 1986), 

that sentence was legal when it was rendered. Because Whitehead 

does not have retroactive application, McCujston, Cusic is not 

entitled to postconviction relief. 

We approve the decision of the Second District Court of 

Appeal. 

It is so ordered. 

EHRLICH, C.J., and OVERTON, McDONALD, SHAW, BARKETT and KOGAN, JJ., 
Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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