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Replying t o  the  pos i t ion  of The Flor ida  Bar as  taken 

i n  i t s  h r i e f ,  Respondent f i r s t  c a l l s  to  the Cour tTs  a t t e n t i o n  

t h a t  the a s se r t i on  o f  The Florida Bar t h a t  the  mortgage i n  

question w a s  hogus i's e n t i r e l y  without foundation. The mort- 

gage was pe r f ec t l y  genuine. T t  w a s  executed hy the appropriate  

p a r t i e s ,  i t  burdened the cor rec t  property and it s e t  f o r t h  i t s  

t e rn s  with c l a rg ty  and precision, That the mortgage i s  genuine 

and no t  bogus i s ,  we be l i eve ,  beyond debate,  However, the  

mortgage a t  the time t h a t  i t  was placed on the  property was 

considered t o  be unfunded by M r .  Cohen and M r  , Von Zamft . 
There i s  no doubt t h i s  i s  t r u e .  There i s  no doubt t h a t  the  

r e f e r ee  could so  f i n d ,  There has never been any dispute  about 

t h i s .  I t  i s  equally c l e a r  from the s t a t u t e  t h a t  the p a r t i e s  

were e n t i t l e d  t o  p lace  t h i s  unfunded mortgage on the  proper ty .  

There i s  a l s o  no dispute t h a t  t h i s  mortgage was never 

used o r  asse r ted  i n  any way, shape o r  form, whether funded, 

p a r t i a l l y  funded o r  unfunded aga ins t  any c r e d i t o r .  

We r e spec t fu l l y  suggest t h a t  these p a r t i e s  were pe r f ec t l y  

f r e e  t o  place t h i s  mortgage on the property unfunded as  a  

mortgage f o r  fu tu re  advances. I f  a  c r ed i t o r  had asse r ted  

some r i g h t  as  agains t  the  property and the p a r t i e s  had asse r ted  

vis  a v i s  t h a t  c r e d i t o r  t h a t  the  mortgage was funded when i t  

was no t ,  t h a t  might have been fkaud. However, t h a t  never 

happened. 

What did happen was t h a t  the mortgage became funded with 



$3O,QOQ,QO of i t  being owed t o  M r ,  Yon Zamft as he t e s t i f i e d  

(hearing lief o,re 3udge Gordon, Page 32 et seq ,) . Cohen had 

advanced moni'es f o r  t h e  Genefft  of t h e  yen tu re  and i n  add i t ion  

t o  t h a t  he had expended t?me, e f f o r t  and energy i n  t h e  manage- 

ment of t h e  p r o j e c t .  The record  i s  unrehut ted a s  t o  t h i s .  We 

r e s p e c t f u l l y  suggest t h a t  a t  t h e  time M r .  Cohen made t h e  Af f i -  

d a v i t  the  mortgage was a  funded mortgage t o  t h e  ex ten t  of the  

$60,00Q.QO. 

A g r e a t  todo has been made over the  f a c t  t h a t  no cash 

passed hands a t  t h e  t2me t h e  mortgage was recorded. That i s  

t r u e  and we r e s p e c t f u l l y  suggest so what? 

The Bar takes the  p o s i t i o n  t h a t  t h e r e  was no cons idera t ion  

f o r  the  mortgage. However, t h e  very case t h a t  they c i t e  and 

r e l y  upon ~ ~ , e h s e ~  vs, Tonok?bohi, 356 S O .  1331 (3 DCA FL 1978) 

c o r r e c t l y  s t a t e s  the  p r i n c i p l e  t h a t  i f  a t  the  mortgagor 's  r e -  

ques t  any detriment o r  l o s s  i s  sus ta ined  by t h e  mortgagee, o r  

any advantage o r  b e n e f i t  accrues t o  t h e  mortgagor, t h e r e  i s  

s u f f i c i e n t  cons idera t ion  t o  support  t h e  mortgage. Here, t h e r e  

was an advancement of  cash by Cohen which i s  unrebut ted i n  

the  record a s  wel l  a s  an advancement of t ime, e f f o r t  and l a b o r .  

Clear ly ,  t h e r e  was cons idera t ion  f o r  t h e  mortgage and i f  t h i s  

case were being t r i e d  i n t e r  s e  between the  p a r t i e s ,  t h e r e  could 

be no quest ion of cons idera t ion .  

With re spec t  t o  F l o r i d a  Bar v s .  Breed r e l i e d  upon by The 

Bar, t h a t  i s  a  case where Breed took h i s  c l i e n t ' s  money and 



thenmade r e s t i t u t i o n ,  The. Court ind ica ted  t h a t  i n  such cases 

they would cons2der d f s c i , ~ l i n a r y  actcon a s  appropr ia t e ,  That 

may be. t r u e  6.ut what h a s  2 t  t o  do wi'th the  case a t  ba r?  

The essence of The BartLs pos f t ion  i s  contained i n  t h e i r  

Summary of  Argument, 

"The T l o r i d a  Bar argues t h a t  the  mortgage note  and 
yromissory note  were bogus and merely f i l e d  f o r  t h e  
purpose of prevent ing p o t e n t i a l  claimants from col -  
l e c t i n g  money, i n  the  event they were i n j u r e d  on the  
property and obtained a j udgrnent , " 

I n  f a c t ,  i f  t h i s  mortgage were placed on the  proper ty  and 

were subsequently funded t o  the  ex ten t  t h a t  i t  was funded, i t  

would be a f i r s t  c la im.  That would he a v a l i d  and l e g i t i m a t e  

purpose f o r  t h e  mortgage i s  to  p r o t e c t  the  i n t e r e s t  of t h e  mort- 

gagees t o  the  ex ten t  t h a t  they had funded the  mortgage. Even 

though i t  never happened, i t  cannot be s a i d  t h a t  t h i s  i s  improper 

conduct. I t  i s ,  i n  f a c t ,  conduct sanct ioned by s t a t u t e  and case 

law i n  F l o r i d a .  That i s  the  purpose of a mortgage t o  preserve  

the  i n t e r e s t  of the  mortgagee a s  a g a i n s t  the  mortgaged proper ty ,  

We would po in t  ou t  t h a t  the  Bar's premises cannot s tand 

examination s i n c e  the  mortgagor, N . 1 .  Meats, I n c . ,  on t h e  unrebutted 

record has a p iece  of property i n  the  case a t  ba r  f o r  which they 

were o f f e r e d  $260J00Q.00 by Dade County i n  eminent domain (T. 35) 

and which they refused .  Since the re  was a $6Q,000.00 f i r s t  mortgage 

on t h e  pro?erty,  i f  t he  $60,000.00 mortgage placed on t h e  property 

by Messrs Cohen and Von Zamft were f u l l y  funded, t h e r e  would s t i l l  

be $140,000.00 i n  equ i ty  i n  the  proper ty ,  together  with.the o the r  



e q u i t i e s  of N ,  I. Nests, Znc, CT. 126, 1271. The idea  that 

t h i s  $60,00O.Oa -mortgage was placed on t h e  proper ty  t o  insu-  

l a t e  anyone from lfalii 'li-ty 2s  absurd when compared wi th  t h e  

e q u i t f e s  enjoyed by  N ,  I. Meats, Xnc. 

The Bar on Page 1 2  of i t s  b r i e f  c i t e s  f o r  i t s  cumulative 

e f f e c t  a f inding  by t h e  C i r c u i t  Court i n  Case No. 76-16246 FC 

(261 respect ing  Herman Cohen. Herman Cohen was no t  a  p a r t y  

i n  t h a t  case and, of course,  did no t  appear and depend aga ins t  

the  charges made i n  t h a t  case and we r e s p e c t f u l l y  suggest t h a t  

the  f indings  of t h a t  Court cannot he used a s  evidence a g a i n s t  

him i n  t h i s  case ,  

We r e s p e c t f u l l y  suggest and urge t h a t  our p o s i t i o n  taken 

i n  our main b r i e f  i s  c o r r e c t  and t h a t  the  r e f e r e e ' s  f indings  

a r e  no t  only j u s t i f i e d  by t h e  record but  a r e  a f f i r m a t i v e l y  

r e f u t e d  by t h e  record .  The r e f e r e e ' s  f inding  of t h e  f a c t  t h a t  

the  mortgage was unfunded when placed and h i s  r e f u s a l  t o  rec-  

ognize t h a t  the  mortgage was funded when forec losed ,  which i s  

unrebutted i n  t h e  record ,  cannot be twis ted  together  t o  j u s t i f y  

h i s  conclusion of law t h a t  t h e  mortgage was i n  some unspeci f ied  

way designed t o  be f raudulent  a s  a g a i n s t  some non-existent 

c r e d i t o r s .  

Attorney f o r  ~ e ~ a n  Coehn 
19 W .  F l a g l e r  S t . ,  S t .  416 
Miami, FL 33130 



1 c e r t i f y  that  a copy of the foregozng was mailed t o  Paul 

A .  G r o s s ,  E s q . ,  The Florida Bar, M2mi Office, S t ,  211,  Rivergate 
\ 

Plaza, 444 Brickell Avenue, M i a m i .  FL 33131 t h i s h  day of July,  


