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INTRODUCTION 

Appellants, MAHALA TARVER and VONTAROUS McCLENDON, were the 

claimants in the workers' compensation proceeding which resulted 

in an award of dependency death benefits to VONTAROUS McCLENDON 

as a grandson of the deceased employee, LAMAR TARVER, after the 

application of the doctrine of "virtual adoption". 

The Appellees, EVERGREEN SOD FARMS, INC., and INSURANCE 

COMPANY OF NORTH AMERICA, were the ~mployer/Carrier in the 

workers' compensation proceeding. 

The symbol "T" will be used when referring to the transcript 

of the record on appeal. 



STATEMENT OF THE CASE AND ---- 
STATEMENT OF FACTS - 

T h i s  is a case f i l e d  by  t h e  ~ p p e l l a n t / C l a i m a n t ,  MAHALA 

TARVER (BAKER), f o r  d e p e n d e n c y  d e a t h  b e n e f i t s  f o r  h e r s e l f  and  h e r  

m i n o r  c h i l d ,  VONTAROUS McCLENDON. The claim r e s u l t e d  f r o m  t h e  

d e a t h  o f  LAMAR TARVER. 

The Deputy  Commiss ioner  d e n i e d  t h e  r e q u e s t  o n  t h e  b e h a l f  o f  

MAHALA TARVER (BAKER), h o l d i n g  t h a t  s h e  was t h e  d a u g h t e r  o f  t h e  

d e c e a s e d  b u t  n o t  i n c a p a c i t a t e d  a t  t h e  t i m e  o f  h i s  d e a t h  and  o v e r  

t h e  a g e  o f  1 8  y e a r s .  The Deputy  Commiss ioner  g r a n t e d  t h e  d e a t h  

b e n e f i t s  t o  VONTAROUS McCLENDON as  t h e  g r a n d c h i l d  o f  LAMAR 

TARVER . 
The o n l y  i s s u e  o n  a p p e a l  t o  t h e  ~ i s t r i c t  C o u r t  o f  Appeals, 

F i r s t  D i s t r i c t ,  was w h e t h e r  t h e  f i n d i n g  by t h e  Deputy  

CoInmisSioner t h a t  VONTAROUS McCLENDON was t h e  g r a n d s o n  o f  LAMAR 

TARVER was i n  error .  

MAHALA TARVER (BAKER), b o r n  F e b r u a r y  1, 1 9 6 2 ,  l i v e d  w i t h  M r .  

& M r s .  LAMAR TARVER f o r  a l l  o f  h e r  l i f e  (T10,  L i n e  1 9 )  ; h e r  

mo the r  was A l i c e  T a r v e r  (T9,  L i n e  1 2 ) ,  who d i e d  i n  1 9 7 2 ;  h e r  

f a t h e r  was LAMAR TARVER (T9 ,  L i n e  1 6 )  who s h e  l i v e d  w i t h  u n t i l  

h i s  d e a t h  o n  J a n u a r y  2 6 ,  1984  (T11,  L i n e  8 ) ;  and  h e r  s o n  

VONTAROUS G. McCLENDON was b o r n  o n  December 27 ,  1979  (T10 ,  L i n e  

6 )  who l i v e d  w i t h  LAMAR TARVER f rom b i r t h  u n t i l  M r .  T a r v e r ' s  

d e a t h  (T12,  ~ i n e  7 )  . 



LAMAR TARVER p r o v i d e d  t h e  f u l l  s u p p o r t  f o r  MAHALA TARVER 

(BAKER) a n d  VONTAROUS G. McCLENDON u n t i l  h i s  d e a t h  o n  J a n u a r y  2 6 ,  

1 9 8 4 ,  (T12,  L i n e  1 to  T13,  ~ i n e  1 6 ) .  

On J a n u a r y  26,  1 9 8 4  LAMAR TARVER was k i l l e d  when t h e  t ractor  

h e  o p e r a t e d  p i n n e d  him when i t  f l i p p e d  o v e r  w h i l e  h e  was w o r k i n g  

f o r  EVERGREEN SOD FARMS, INC. 

The C l a i m a n t  f i l e d  a claim f o r  d e a t h  b e n e f i t s  f o r  h e r s e l f  

a n d  h e r  c h i l d  o n  F e b r u a r y  1 3 ,  1984  ( ~ 3 1 ) .  The D e p u t y  

Commiss ioner  i n  h i s  o r d e r  d e n i e d  t h e  claim o f  MAHALA TARVER 

(BAKER) b u t  f o u n d  f o r  VONTAROUS McCLENDON u n d e r  t h e  d o c t r i n e  o f  

" v i r t u a l  a d o p t i o n "  (T108 - 1 1 7 )  . 
The E m p l o y e r / C a r r i e r  t h e n  a p p e a l e d  t h e  o r d e r .  The D i s t r i c t  

C o u r t  o f  A p p e a l s ,  F i r s t  D i s t r i c t ,  r e v e r s e d  t h e  D e p u t y  

Commiss ioner  a n d  r u l e d  t h a t :  

" v i r t u a l  a d o p t i o n  d o e s  n o t  create t h e  l e g a l  
r e l a t i o n s h i p  o f  p a r e n t  a n d  c h i l d  w i t h i n  t h e  mean ing  o f  
" l e g a l  a d o p t i o n  a s  r e q u i r e d  i n  t h e  workers' 
c o m p e n s a t i o n  s t a t u t e ;  

b u t  c e r t i f i e d  a s  a q u e s t i o n  o f  g r e a t  p u b l i c  i m p o r t a n c e  t h e  

f o l l o w i n g  q u e s t i o n  to  t h e  Supreme C o u r t :  

"May t h e  D o c t r i n e  o f  " v i r t u a l  A d o p t i o n "  b e  a p p l i e d  i n  a 
w o r k e r s '  c o m p e n s a t i o n  p r o c e e d i n g  t o  s u p p o r t  a n  a w a r d  o f  
d e a t h  b e n e f i t s  w h e r e  t h e  d e f e n d a n t  c h i l d ' s  m o t h e r  h a s  
n o t  b e e n  f o r m a l l y  a d o p t e d  by  C o u r t  o r d e r  u n d e r  C h a p t e r  
6 3 ,  F l o r i d a  S t a t u t e s ? ' '  

The  C l a i m a n t s  a p p e a l l e d  t h e  D i s t r i c t  C o u r t ' s  r u l i n g  b a s e d  o n  

t h e  c e r t i f i e d  q u e s t i o n .  



ISSUE ON APPEAL - 

MAY THE DOCTRINE OF "VIRTUAL  ADOPTION^ BE APPLIED IN A 
WORKERS' COMPENSATION PROCEEDING TO SUPPORT AN AWARD OF 
DEATH BENEFITS WHERE THE DEFENDANT CHILD'S MOTHER HAS 
NOT BEEN FORMALLY ADOPTED BY COURT ORDER UNDER CHAPTER 
63, FLORIDA STATUTES? 



ARGUMENT 

"MAY THE DOCTRINE OF "VIRTUAL ADOPTION" BE APPLIED I N  A 
WORKERS' COMPENSATION PROCEEDING TO SUPPORT AN AWARD OF 
DEATH BENEFITS WHERE THE DEFENDANT CHILD'S MOTHER HAS 
NOT BEEN FORMALLY ADOPTED BY COURT ORDER UNDER CHAPTER 
6 3,  FLORIDA STATUTES?~~ 

T h i s  case c o n c e r n s  t h e  r a r e l y  a d d r e s s e d  c o n c e p t  known a s  v i r t u a l  

Adopt ion"  and i ts a p p l i c a t i o n  under  Chap te r  440 F l o r i d a  S t a t u t e s .  

I n  r e a d i n g  a d e t e r m i n a t i o n  t h a t  t h e  C la iman t  is  e n t i t l e d  t o  t h e  

c o n c e p t  o f  " v i r t u a l  a d o p t i o n "  t h e n  l e g a l l y  t h e  c h i l d  h a s  been 

deemed l e g a l l y  a d o p t e d .  R e g a r d l e s s  o f  t h e  ~ m p l o y e r / C a r r i e r ' s  

a rgumen t ,  t h e  g r a n d c h i l d ,  who h a s  been de te rmined  t o  be  a  

g r a n d c h i l d  h a s  been so d e t e r m i n e d  because  o f  a  f i n d i n g  by a 

P r o b a t e  C o u r t  t h a t  h i s  mother  was t h e  d a u g h t e r  and sole h e i r  o f  

t h e  d e c e a s e d  employee,  LAMAR TARVER (T035) .  

V i r t u a l  a d o p t i o n  is d e f i n e d  a s  a s t a t u s  a r i s i n g  from and 

c r e a t e d  by c o n t r a s t  where o n e  t a k e s  and a g r e e s  to  l e g a l l y  a d o p t  

t h e  c h i l d  o f  a n o t h e r  b u t  f a i l s  t o  d o  so; Adoption o f  P e r s o n s ,  

2C.J.S. 449 .  

G e n e r a l l y ,  under  a  mere e x e c u t o r y  agreement  t o  a d o p t ,  t h e  

c h i l d  d o e s  n o t  become an  h e i r  o f  t h e  p a r t i e s  a g r e e i n g  t o  a d o p t  

i t ,  t h a t  is, t h e  ag reemen t  is i n e f f e c t i v e  t o  g i v e  t h e  c h i l d  t h e  

s t a t u s  o f  an h e i r  under  t h e  l a w s  o f  i n h e r i t a n c e .  Under a n  

ag reemen t  to a d o p t  which a l so  c o n f e r s  p r o p e r t y  r i g h t s ,  wha teve r  

r i g h t s  a r e  a t t a i n e d  a r i s e  under  t h e  agreement  and  n o t  by v i r t u e  



o f  i n h e r i t a n c e  s t a t u t e s ,  a n d  t h e  i n t e r e s t  i n  t h e  e s t a t e  o f  a 

d e c e d e n t  c l a i m e d  by  o n e  who r e l i e s  o n  a n  a g r e e m e n t  t o  a d o p t  made 

b y  d e c e d e n t ,  r a t h e r  t h a n  upon a d e c r e e  o f  a d o p t i o n  r e g u l a r l y  made 

is d e t e r m i n e d  by  t h e  terms o f  t h e  a g r e e m e n t  t o  a d o p t ,  i n t e r p r e t e d  

b y  e q u i t a b l e  p r i n c i p l e s  when n e c e s s a r y ;  2  C o r p u s  J u r i s  Secundum 

q u o t e d  p a g e  449 a n d  450.  

The e q u i t a b l e  p o l i c y  a l so  o p e r a t e s  w h e r e  p a r t i e s  v o l u n t a r i l y  

t a k e  a c h i l d  i n t o  t h e i r  home, a n d  a s s u m e  t h e  s t a t u s  o f  p a r e n t s ;  

t h e r e b y  o b t a i n i n g  c h i l d ' s  c o m p a n i o n s h i p  a n d  s e r v i c e s ;  s a i d  

p a r t i e s  would b e  e s t o p p e d  t o  asser t  l a c k  o f  s t a t u t o r y  a d o p t i o n ;  

T a y l o r  v s .  C o b e r l y ,  38  SW. 2nd 1 0 5 5  (Supreme C o u r t  o f  M i s s o u r i ,  

1 9 3 1 ) .  

The U.S. C o u r t  o f  a p p e a l s ,  F i f t h  C i r c u i t ,  e v e n  f o u n d  i n  t h e  

case o f  Habecker  v s .  Young, 474 F2d 1 2 2 9  ( 1 9 7 3 ) ,  t h a t  u n d e r  - 
F l o r i d a  l a w  t h e  f a c t  t h a t  t h e  n a t u r a l  f a t h e r  a n d  f o s t e r  p a r e n t s  

n e v e r  u s e d  t h e  word " a d o p t "  i n  t h e i r  a g r e e m e n t ,  t h e  lack o f  t h e  

u s e  o f  t h e  word " a d o p t "  was n o t  f a t a l  t o  t h e  i m p o s i t i o n  o f  t h e  

e q u i t a b l e  d o c t r i n e  o f  " v i r t u a l  a d o p t i o n " .  

Under t h e  p r i n c i p l e  t h a t  e q u i t y  w i l l  c o n s i d e r  t h a t  d o n e  

w h i c h  o u g h t  t o  h a v e  b e e n  d o n e ,  t h e  a u t h o r i t i e s  v e r y  g e n e r a l l y  

e s t a b l i s h  t h e  p r o p o s i t i o n  t h a t  a c o n t r a c t  by  a p e r s o n  to  a d o p t  

t h e  c h i l d  o f  a n o t h e r  a s  h i s  own, a c c o m p a n i e d  by  a v i r t u a l ,  

a l t h o u g h  n o t  a s t a t u t o r y ,  a d o p t i o n ,  a n d  a c t e d  upon by  b o t h  

p a r t i e s  d u r i n g  t h e  o b l i g o r ' s  l i f e ,  may b e  e n f o r c e d ,  upon t h e  

d e a t h  o f  t h e  o b l i g o r ,  by  a d j u d g i n g  t h e  c h i l d  e n t i t l e d  t o  a 



n a t u r a l  c h i l d ' s  s h a r e  i n  t h e  p r o p e r t y  o f  t h e  o b l i g o r  who d i e s  

w i t h o u t  d i s p o s i n g  o f  h i s  p r o p e r t y  by  w i l l ,  p a r t i c u l a r l y  whe re  t h e  

a g r e e m e n t  c o n f e r s  upon t h e  c h i l d  t h e  r i g h t s  t o  i n h e r i t  a s  a 

n a t u r a l  c h i l d .  Under s u c h  c i r c u m s t a n c e s  t h e  c h i l d  t a k e s  a 

c h i l d ' s  s h a r e  o f  t h e  e s t a t e  a s  f i x e d  by  t h e  s t a t u t e s  o f  d e s c e n t  

and  d i s t r i b u t i o n ;  2  C.J.S. 451. 

The P r o b a t e  C o u r t  c o r r e c t l y  f ound  MAHALA TARVER BAKER to  be  

t h e  c h i l d  o f  LAMAR TARVER by  v i r t u a l  a d o p t i o n  a s  a c c e p t e d  and  

i n d i c a t e d  i n  t h e  Dis t r ic t  C o u r t ' s  o p i n i o n .  

A judgment  or d e c r e e  o f  f i n d i n g  i n  a  p r i o r  a c t i o n  o p e r a t e s  

a s  a n  e s t o p p e d  a s  to  matters or p o i n t s  i n  i s s u e  o n  t h e  

d e t e r m i n a t i o n  o f  which  t h e  e a r l i e r  f i n d i n g ,  v e r d i c t  or d e c r e e  was 

r e n d e r e d ,  e v e n  i n  cases whe re  t h e  judgment  would n o t  b e  c a p a b l e  

o f  b e i n g  p l e a d e d  a s  res j u d i c a t a ,  McEwen - v s .  G r o w e r s '  Loan and  -- 
G u a r a n t y  - Co., 9 1  So2d 640  ( 1 9 5 6 ) .  

I n  t h e  i n s t a n t  case t h e  P r o b a t e  C o u r t  h a v i n g  d e t e r m i n e d  t h a t  

MAHALA TARVER was a c h i l d  of LAMAR TARVER by  v i r t u a l  a d o p t i o n  (T- 

0 3 5 ) ,  a f i n d i n g  and  d e c r e e  wh ich  became f i n a l  and  was n o t  

c h a l l e n g e d  by t h e  h e i r s  o f  LAMAR TARVER, t h e n  t h e  Deputy  

Commiss ioner ,  The D i s t r i c t  C o u r t  o f  A p p e a l s ,  a s  w e l l  a s  t h i s  

C o u r t  is bound by s a i d  f i n d i n g  and  d e c r e e .  

Whether  a g r a n d c h i l d  is e n t i t l e d  to  d e a t h  b e n e f i t s  is 

d e t e r m i n e d  by S e c t i o n s  440 .02 (5 )  and 4 4 0 . 1 6 ( 2 ) ,  F l o r i d a  S t a t u t e s .  



S e c t i o n  440.02 ( 5 )  , F l o r i d a  S t a t u t e s  p r o v i d e s :  

"CHILD" i n c l u d e s  a pos thumous  c h i l d ,  a  c h i l d  l e g a l l y  
a d o p t e d  p r i o r  t o  t h e  i n j u r y  o f  t h e  emp loyee ,  and  a  
s t e p c h i l d  or acknowledged  i l l e g i t i m a t e  c h i l d  d e p e n d e n t  
upon t h e  d e c e a s e d ,  b u t  d o e s  n o t  i n c l u d e  m a r r i e d  c h i l d r e n  
u n l e s s  w h o l l y  d e p e n d e n t  upon him. 

"GRANDCHILD" means a  c h i l d  a s  a b o v e  d e f i n e d .  

" C h i l d ,  g r a n d c h i l d  ...... i n c l u d e  o n l y  p e r s o n s  who a t  t h e  
t i m e  o f  t h e  d e a t h  o f  t h e  d e c e a s e d  emp loyees  a r e  u n d e r  
t h e  a g e  1 8  y e a r s  o f  a g e  or u n d e r  22 y e a r s  o f  a g e  i f  a  
f u l l - t i m e  s t u d e n t  i n  a n  a c c r e d i t e d  e d u c a t i o n a l  
i n s t i t u t i o n . "  

S e c t i o n  4 4 0 . 1 6 ( 2 ) ,  F l o r i d a  S t a t u t e s  p r o v i d e s  t h a t  

"The d e p e n d e n c e  o f  a c h i l d ,  e x c e p t  a c h i l d  p h y s i c a l l y  or 
m e n t a l l y  i n c a p a c i t a t e d  f rom e a r n i n g  a  l i v e l i h o o d ,  s h a l l  
t e r m i n a t e  w i t h  t h e  a t t a i n m e n t  o f  1 8  y e a r s  o f  a g e ,  w i t h  
t h e  a t t a i n m e n t  o f  22 y e a r s  o f  a g e  i f  a f u l l - t i m e  s t u d e n t  
i n  a n  a c c r e d i t e d  e d u c a t i o n a l  i n s t i t u t i o n  or upon 
m a r r i a g e  . " 

A c h i l d  o f  a d e c e a s e d  emp loyee  who is d e p e n d e n t  d u e  t o  

p h y s i c a l  or m e n t a l  i n c a p a c i t y  a t  t h e  t i m e  o f  t h e  e m p l o y e e ' s  d e a t h  

may be e n t i t l e d  to  dependency  b e n e f i t s  e v e n  t h o u g h  s a i d  c h i l d  is  

o v e r  t h e  a g e  o f  22 a t  t h e  t i m e  o f  e m p l o y e e ' s  d e a t h ,  F l o r i d a  

M e d i c a l  C e n t e r  v s .  ~ r a s s i ,  481  so2nd  505 ,  1st DCA ( 1 9 8 5 ) .  

The c o n c e p t  o f  " v i r t u a l  a d o p t i o n "  is when someone g i v e s  h i s  

or h e r  n a t u r a l  c h i l d  t o  a n o t h e r  w i t h  a n  a g r e e m e n t  t h a t  t h e  o t h e r  

w i l l  a d o p t  t h e  c h i l d  t h e n  t h e  c h i l d  w i l l  b e  deemed t o  h a v e  a n  

e n f o r c e a b l e  c o n t r a c t u a l  r i g h t ;  S h e f f i e l d  v s .  B a r r y ,  1 4  So2d 417 - 
( 1 9 4 3 ) ;  R o b e r t s  v s .  C a u g h e l l ,  6 5  So2d 547 ( 1 9 5 3 ) ;  Laney  v s .  - - 
~ o b e r t s ,  409 So2d 2 0 1  ( 1 9 8 2 ) ;  Habecker  v s .  Young, 474 F2d 1 2 2 9  - 
( 1 9 7 3 ) ;  a n d  M a t t e r  o f  Heirs o f  Hodge, 470 So2d 740.  - - 



I f  S e c t i o n s  440 .02 (5 )  and  4 4 0 . 1 6 ( 2 )  are r e a d  i n  p a r i  materia 

it is a p p a r e n t  t h a t  t h e r e  is n o  g r e a t e r  d u t y  to  s u p p o r t  a c h i l d  

or g r a n d c h i l d  ( n a t u r a l  or a d o p t e d )  when s a i d  c h i l d  or g r a n d c h i l d  

is d e p e n d e n t  upon t h e  d e c e a s e d  emp loyee  f o r  s u p p o r t .  The c o n c e p t  

o f  v i r t u a l  a d o p t i o n  o n c e  r e g o g n i z e d  becomes a l e g a l  c o n c e p t  a s  i t  

re la tes  to t h e  v i r t u a l  a d o p t e e l s  o f f s p r i n g .  

The c o n c e p t  o f  " v i r t u a l  a d o p t i o n "  is a l e g a l  c o n c e p t  t h a t  

p r o v i d e s  f o r  t h e  d e t e r m i n a t i o n  t h a t  o n e  is deemed by l a w  to  h a v e  

b e e n  a d o p t e d .  I n  t h e  i n s t a n t  case t h e  p r o b a t e  C o u r t  by  o r d e r  o f  

d e t e r m i n a t i o n  o f  h e i r s  r u l e d  t h a t  MAHALA TARVER (BAKER) was t h e  

d a u g h t e r  o f  t h e  d e c e a s e d  emp loyee ,  LAMAR TARVER (T035)  . The 

d e c e a s e d  emp loyee  named MAHALA TARVER (BAKER) a s  h i s  d a u g h t e r  i n  

h i s  t a x  r e t u r n s ,  i n s u r a n c e  a p p l i c a t i o n s  and p o l i c i e s  (TO36 to  

0 7 5 ) .  The c h i l d  o f  MAHALA TARVER (BAKER) was VONTAROUS 

McCLENDON, and  s a i d  c h i l d  was named a s  a d e p e n d e n t  by t h e  

d e c e a s e d  employee  i n  income t a x  r e c o r d s  (TO36 t o  0 3 9 ) .  

T h e r e  is n o  q u e s t i o n  t h a t  VONTAROUS McCLENDON was d e p e n d e n t  

upon LAMAR TARVER f o r  s u p p o r t  s i n c e  a l l  o f  t h e  t e s t i m o n y  o f  t h e  

C l a i m a n t  went  u n r e f u t e d .  The i s s u e  is w h e t h e r  VONTAROUS is a  

" g r a n d c h i l d m  o f  LAMAR TARVER. 

Master McCLENDON1S mo the r  b e i n g  t h e  d a u g h t e r  o f  LAMAR TARVER 

by  v i r t u a l  a d o p t i o n  would b e  t h e  l e g a l  g r a n d c h i l d  o f  LAMAR TARVER 

and  e n t i t l e d  t o  t h e  b e n e f i t s  u n d e r  C h a p t e r  440 ,  F l o r i d a  S t a t u t e s  

f o r  d e a t h  b e n e f i t s .  



I n  r e a c h i n g  t h i s  d e t e r m i n a t i o n  t h e  Deputy  Commiss ioner  h a s  

n o t  s t r e t c h e d  t h e  m e a n i n g  o f  t h e  s t a t u t e .  By l a w  " common l a w  

m a r r i a g e s "  were n o t  r e c o g n i z e d  i f  t h e  r e l a t i o n s h i p  s t a r t e d  a f t e r  

J a n u a r y  1, 1 9 6 8 ,  b u t  t h e  e q u i t a b l e  d o c t r i n e  o f  "common l a w  

m a r r i a g e "  w a s  i n c o r p o r a t e d  i n t o  t h e  mean ing  o f  " s p o u s e "  u n d e r  

C h a p t e r  4 4 0 .  " v i r t u a l  a d o p t i o n "  is  a s imi lar  d o c t r i n e  t h a t  t h e  

c o u r t  m u s t  s u p p o r t  i n  l i g h t  o f  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e .  

The c o u r t s  h a v e  c o n s t r u e d  t h e  s t a t u t o r y  l a n g u a g e  t o  p r o v i d e  

b e n e f i t s  i n  cases t h a t  were n o t  c o v e r e d  b y  t h e  l i t e r a l  r e a d i n g  o f  

t h e  s t a t u t e s .  The f o l l o w i n g  r e p r e s e n t s  d e v i a t i o n s  f r o m  t h e  

s t r i c t  i n t e r p r e t a t i o n  o f  t h e  law:  

A. I n  t h e  case o f  F l o r i l a n d  Farms  I n c .  v s .  P e t e r  man, 1 3 1  -- 
So2d 4 7 7  it w a s  t h e  f i n d i n g  t h a t  a s t e p m o t h e r  was  a  d e p e n d e n t ,  so 

a s  t o  b e  e n t i t l e d  t o  c o m p e n s a t i o n  u n d e r  C h a p t e r  4 4 0  F l o r i d a  

S t a t u t e s .  

B.  I n  t h e  c a s e  o f  N a v a r r o  v s .  N a v a r r o ,  5 4  So2d 5 9 ,  it  was - 
h e l d  t h a t  a common l a w  w i f e  was e n t i t l e d  t o  d e p e n d e n t  d e a t h  

b e n e f i t s  u n d e r  C h a p t e r  4 4 0  F l o r i d a  S t a t u t e s .  

C. I n  t h e  c a s e  o f  C.F. W h e e l e r  Co. v s .  P u l l i n s ,  11 So2d 3 0 3  - -- 
i t  was  t h e  r u l i n g  o f  t h e  c o u r t  t h a t  a  p o s t h u m o u s  i l l e g i t i m a t e  

c h i l d  was  e n t i t l e d  t o  b e n e f i t s  n o t  w i t h s t a n d i n g  t h e  s t a t u t o r y  

l a n g u a g e  t h a t  r e q u i r e d  t h a t  t h e  r e l a t i o n s h i p  o f  t h e  d e c e a s e d  

e m p l o y e e  a n d  i l l eg i t imate  c h i l d  m u s t  h a v e  e x i s t e d  a t  t h e  t i m e  o f  

a c c i d e n t  e x c e p t  i n  t h e  c a s e  o f  a f t e r - b o r n  c h i l d r e n  o f  t h e  

m a r r i a g e  e x i s t i n g  a t  s u c h  t i m e .  



D. The v a l i d i t y  o f  a  common l a w  m a r r i a g e  is r e c o g n i z e d  i n  

t h e  S t a t e  o f  F l o r i d a .  M c C l i s h  v s .  R a n k i n ,  1 4  So2d 714 ( 1 9 4 3 ) ;  

Thompson - v s .  H a r r i s ,  4  So2d 3 8 5 ;  -- Edge v s .  R y n e a r s o n ,  1 4 5  So 1 9 8 0 ;  

L e B l a n c  v s .  Yawn, 1 2 6  S o  789 ;  and  ~ a n i e l  v s .  Sams,  1 7  F l a  487.  --  - .- 
By s t a t u t o r y  p r o h i b i t i o n  t h e  S t a t e  o f  F l o r i d a  made v o i d  a l l  

common l a w  m a r r i a g e s  t h a t  were e n t e r e d  i n t o  a f t e r  J a n u a r y  1, 

1 9 6 8 ,  F l o r i d a  S t a t u t e s  741 .211 ,  C h a p t e r  440.  

T h e r e f o r e ,  i t  would a p p e a r  f r o m  t h e  h i s t o r y  o f  t h e  c o u r t s  

a p p l i c a t i o n s  a n d  i n t e r p r e t a t i o n s  o f  C h a p t e r  4 4 0  a n d  t h e  d o c t r i n e  

o f  common l a w  m a r r i a g e s  t h a t  t h e r e  is a m p l e  room t o  s u p p o r t  t h e  

a p p l i c a t i o n  a n d  i n t e r p r e t a t i o n  by  t h e  Deputy  Commiss ioner  t h a t  a  

c h i l d  o f  a m o t h e r  who h a s  b e e n  deemed a d o p t e d  u n d e r  t h e  c o n c e p t  

o f  " v i r t u a l  a d o p t i o n "  by t h e  d e c e a s e d  e m p l o y e e  is a g r a n d c h i l d  o f  

t h e  d e c e a s e d  e m p l o y e e  a n d  e n t i t l e d  t o  d e a t h  b e n e f i t s  u n d e r  

C h a p t e r  4 4 0  F l o r i d a  S t a t u t e s .  

I t  is i n t e r e s t i n g  t h a t  similar a r g u m e n t s  were made i n  t h e  

c a s e  o f  F l o r i l a n d  F a r m s ,  I n c .  v s .  P e t e r m a n ,  1 3 1  So2d 477 ( 1 9 6 1 ) ,  -- 
t h a t  t h e  C o u r t s  m u s t  c o n s t r u e  t h e  l i t e r a l  r e a d i n g  o f  t h e  w o r k e r s 1  

c o m p e n s a t i o n  s t a t u t e  t o  d e t e r m i n e  t h e  mean ing  o f  a d e p e n d e n t .  I n  

t h e  P e t e r m a n  case t h e  C o u r t  d e t e r m i n e d  t h a t  a " s t e p m o t h e r "  was a  

d e p e n d e n t  a n d  e n t i t l e d  t o  d e a t h  b e n e f i t s .  T h i s  was t r u e  d e s p i t e  

t h e  f a c t  t h a t  a s t r i c t  r e a d i n g  o f  t h e  s t a t u t e s  would h a v e  

e x c l u d e d  t h e  s t e p m o t h e r .  T h i s  C o u r t  s t a t e d  t h a t  w o r k e r s 1  

c o m p e n s a t i o n  cases m u s t  b e  d e t e r m i n e d  by  t h e  f a c t s  o f  t h e  

p a r t i c u l a r  case a n d  t h e  Supreme C o u r t  a d d e d  a s  f o l l o w s :  



"Here we have the case," said the Court, "of a 
closely knit family of responsible citizens, all of 
whom were sensitive to family unity and the family 
ties.' The Court continued: 

'The deceased voluntarily contributed his weekly 
pay envelope to the family budget which was handled and 
distributed by the stepmother who looked after the 
family, kept the children together and gave them every 
attention that could be contributed by a mother as she 
knew it. She qualified under the term 'good mother8 
and the deceased was a dutiful son. He was industrious 
and a boy of good moral fiber. The father was of the 
same type of citizen. 

'Account of these and other like considerations, 
the Deputy Commissioner treated the family as a unit 
and permitted the contribution of deceased to be added 
to the earnings of the father in order that the 
standard of living be maintained as was its custom. 
The Deputy Commissioner had a right to do this and we 
think the circumstances warranted his doing so in this 
case. We do not think the cases relied on by 
petitioners to rebut this course and quoted herein are 
in point or in any other way succeed in their 
objective. By the evidence and circumstances this was 
a rare case and we can find no criticism of the manner 
in which it was conducted.' 

For the foregoing reasons, the certified question should be 

answered in the aff irmative. The Appellants and the deceased 

employee resided together as a family unit (T-9 Line 7 to Line 15 

Page 12); the deceased referred to MAHALA TARVER (BAKER) as his 

daughter (T-051) , (T-065) and (T-037) ; made arrangements for 

insurance benefits to be left to her after his death (T-051) and 

(T-065); and claim her and her child as dependents on his income 

tax returns (T-037). 



CONCLUSION 

For  t h e  a b o v e - c i t e d  r e a s o n s  t h e  A p p e l l a n t s  r e s p e c t f u l l y  

s u b m i t  t h a t  t h e  c e r t i f i e d  q u e s t i o n  s h o u l d  b e  answered  i n  t h e  

a f f i r m a t i v e  and  o p i n i o n  o f  t h e  F i r s t  D i s t r i c t  C o u r t  r e v e r s e d  

a c c o r d  i n g l y  . 
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