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COMHENT ON PROPOSED MEDIATION 
AND ARBITRATION RULES 

T h e  S t a t e  o f  F l o r i d a ,  D e p a r t m e n t  o f  H e a l t h  a n d  

R e h a b i l i t a t i v e  S e r v i c e s ,  f i l e s  t h i s  c o m m e n t  o n  t h e  p r o p o s e d  

m e d i a t i o n  and  a r b i t r a t i o n  r u l e s  f o r  i m p l e m e n t a t i o n  o f  S e c t i o n s  

44.301 - . 306 ,  F l o r i d a  S t a t u t e s .  

The  D e p a r t m e n t  o f  H e a l t h  a n d  R e h a b i l i t a t i v e  S e r v i c e s  i s  

d e s i g n a t e d  b y  s t a t u t e  a s  t h e  s t a t e  a g e n c y  r e s p o n s i b l e  f o r  t h e  

a d m i n i s t r a t i o n  o f  t h e  c h i l d  s u p p o r t  e n f o r c e m e n t  p rog ram,  T i t l e  

I V - D  o f  t h e  S o c i a l  S e c u r i t y  A c t ,  4 2  U.S.C. S e c t i o n  1 3 0 2 ,  S e c t i o n  

409.2557, Fla .  S t a t .  (1985) .  The D e p a r t m e n t  s e e k s  e x c l u s i o n  f r o m  

m e d i a t i o n  u n d e r  p r o p o s e d  r u l e  1 . 7 1 0 ( b )  , a n d  e x c l u s i o n  f r o m  

a r b i t r a t i o n  u n d e r  p r o p o s e d  r u l e  1 . 8 0 0 ( a )  f o r  a l l  c a s e s  b r o u g h t  

a p u r s u a n t  t o  T i t l e  IV-D. The r e a s o n s  f o r  t h e  e x c l u s i o n s  f o l l o w .  

The F l o r i d a  L e g i s l a t u r e  a d d r e s s e d  t h e  m e d i a t i o n  o f  c e r t a i n  

c o n t e s t e d  i s s u e s  i n  f a m i l y  l a w  m a t t e r s  p u r s u a n t  t o  S e c t i o n  

61 .183 ,  F 1 a . S t a t .  (Supp.  1 9 8 6 ) .  I n  s e t t i n g  f o r t h  t h o s e  i s s u e s  

which  t h e  c o u r t  may r e f e r  f o r  m e d i a t i o n ,  t h e  L e g i s l a t u r e  d i d  n o t  

i n c l u d e  c h i l d  s u p p o r t  r e l a t e d  m a t t e r s .  I t  is  a  g e n e r a l  p r i n c i p l e  

o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  t h e  m e n t i o n  o f  o n e  t h i n g  i m p l i e s  

t h e  e x c l u s i o n  o f  a n o t h e r ;  e x p r e s s i o  u n i u s  e s t  e x c l u s i o  a l t e r i u s .  

_Tbay_er_y-SLa_t_e, 3 3 5  So.2d 8 1 5  ( F l a .  1 9 7 6 ) .  Hence ,  w h e r e  a  

s t a t u t e  e n u m e r a t e s  t h e  t h i n g s  o n  w h i c h  i t  i s  t o  o p e r a t e ,  i t  i s  

o r d i n a r i l y  t o  b e  c o n s t r u e d  a s  e x c l u d i n g  f r o m  i t s  o p e r a t i o n  a l l  

t h o s e  n o t  e x p r e s s l y  ment ioned .  



The Depa r tmen t  i s  n o t  s t a t i n g  t h a t  t h i s  C o u r t  i s  p r e c l u d e d  

from adopt ing t h e  proposed r u l e s  wi thout  i nc lud ing  an exc lus ion  

f o r  c h i l d  suppor t  m a t t e r s  because t h e  L e g i s l a t u r e  d i d  no t  i nc lude  

c h i l d  s u p p o r t  m a t t e r s  i n  S e c t i o n  61.183. I t  i s  p r o v i d e d  by 

s t a t u t e  t h a t  when a  r u l e  i s  adopted by t h e  Supreme Court  concern- 

i n g  p r a c t i c e  and p r o c e d u r e ,  and s u c h  r u l e  c o n f l i c t s  w i t h  a  

s t a t u t e ,  t h e  r u l e  s u p e r s e d e s  t h e  s t a t u t o r y  p r o v i s i o n .  S e c t i o n  

25.371, F l a .S t a t .  (1985) .  

However, t h e  e x c l u s i o n  of any m e n t i o n  i n  S e c t i o n  61.183 of 

media t ion  of c h i l d  suppor t  r e l a t e d  m a t t e r s  i n d i c a t e s  t h e  F l o r i d a  

L e g i s l a t u r e ' s  i n t e n t  t h a t  such i s s u e s  be resolved by the  t r i e r  of 

f a c t  and n o t  by r e f e rence  t o  a  mediator. The proposed r u l e s  open 

t h e  p o s s i b i l i t y  t h a t  c h i l d  suppor t  m a t t e r s ,  i nc lud ing  IV-D ca ses  

brought by t h e  Department, w i l l  be included a s  i s s u e s  which may 

be r e f e r r e d  t o  mediat ion o r  a r b i t r a t i o n .  

The S t a t e  of F l o r i d a ,  a s  t h e  r e c i p i e n t  of  f e d e r a l  mon ie s  

p u r s u a n t t o t h e T i t l e  IV-Dprogram, i s  r e q u i r e d  by f e d e r a l  l aw  t o  

e n a c t  p r o c e d u r e s  t o  e x p e d i t i o u s l y  p r o c e s s  I V - D  c a s e s  t h r o u g h  

suppor t  enforcement masters. F l o r i d a ' s  p o s i t i o n  wi th  regard t o  

t h i s  requirement  was t h a t  i t  was p r e s e n t l y  exped i t i ng  t h e  process  

of  I V - D  c a s e s  t h r o u g h  r e g u l a r  j u d i c i a l  p r o c e s s e s .  A s  a  r e s u l t ,  

F l o r i d a  s o u g h t  an  exempt ion  f rom t h i s  r e q u i r e m e n t .  However, 

F l o r i d a  d i d  n o t  p o s s e s s  d a t a  which c o u l d  be  p r e s e n t e d  t o  t h e  

f e d e r a l  government  d e m o n s t r a t i n g  t h a t  F l o r i d a ' s  c o u r t  s y s t e m  



c o u l d  e x p e d i t i o u s l y  h a n d l e  I V - D  c a s e s  w i t h i n  f e d e r a l  t ime  

s t a n d a r d s .  

The C h i e f  J u s t i c e  o f  t h e  F l o r i d a  S u p r e m e  C o u r t  i s s u e d  

g u i d e l i n e s  s e t t i n g  f o r t h  t ime  s t a n d a r d s  w i t h i n  w h i c h  c h i l d  

s u p p o r t  c a s e s  were r e q u i r e d  t o  b e  p r o c e s s e d .  Based  o n  t h e s e  

g u i d e l i n e s ,  F l o r i d a  o b t a i n e d  a  o n e - y e a r  e x e m p t i o n  f r o m  t h e  

f e d e r a l  r e q u i r e m e n t  t h a t  a  s t a t e - w i d e  m a n d a t o r y  s u p p o r t  

e n f o r c e m e n t  m a s t e r  s y s t e m  be  implemented .  The exempt ion  began i n  

O c t o b e r ,  1986. 

P u r s u a n t  t o  C h a p t e r  86 -220 ,  S e c t i o n  1 2 7 ,  Laws  o f  F l o r i d a ,  

t h e  F l o r i d a  Supreme C o u r t  was t o  document  and p r o v i d e  q u a r t e r l y  

d a t a  on t h e  c o u r t ' s  c o m p l i a n c e  w i t h  t h e  time s t a n d a r d s  p r e v i o u s l y  

a s e t  f o r t h  by t h e  Chief  J u s t i c e .  Such d a t a  was t o  b e  p r o v i d e d  t o  

t h e  f e d e r a l  gove rnmen t  t o  d e m o n s t r a t e  F l o r i d a ' s  a b i l i t y  t o  p ro -  

cess c h i l d  s u p p o r t  c a s e s  e x p e d i t i o u s l y  t h r o u g h  i t s  c o u r t  s y s t e m  

w i t h o u t  t h e  need f o r  a  s t a t e - w i d e  m a s t e r  sys tem.  The d a t a  com- 

p i l e d  r e f l e c t e d  F l o r i d a ' s  a b i l i t y  t o  d o  so. 

On t h e  b a s i s  o f  t h e  r e p o r t s  p r o v i d e d  by  t h e  S u p r e m e  C o u r t ,  

F l o r i d a  h a s  r e q u e s t e d  a n  a d d i t i o n a l  t h r e e - y e a r  exempt ion  f rom t h e  

f e d e r a l  e x p e d i t e d  p r o c e s s  r e q u i r e m e n t s .  Wi th  t h i s  exempt ion ,  t h e  

p r o p o s e d  r u l e s  a r e  u n n e c e s s a r y  f o r  IV-D c a s e s .  

I f  F l o r i d a  c a n n o t  c o n t i n u e  t o  e x p e d i t i o u s l y  p r o c e s s  c h i l d  

s u p p o r t  c a s e s  t h r o u g h  i t s  c o u r t  s y s t e m ,  t h e  S u p r e m e  C o u r t  h a s  

a g r e e d  t o  imp lemen t  by r u l e  a  s u p p o r t  e n f o r c e m e n t  m a s t e r  s y s t e m  



a t o  meet f e d e r a l  N - D  requi rements .  & Chapter  86-220, S e c t i o n  

126, Laws of F lo r ida .  Such a  sys tem would be implemented i f  IV-D 

c a s e s  a r e  n o t  p rocessed  e x p e d i t i o u s l y .  

Accordingly ,  p u r s u a n t  t o  Chapter  86-220, S e c t i o n  127, Laws 

o f  F l o r i d a ,  a  s y s t e m  t o  m e e t  f e d e r a l  I V - D  r e q u i r e m e n t s  f o r  

h a n d l i n g  t h e  s p e c i a l  a r e a  of IV-D c a s e s  i s  a l r e a d y  t o  be p rov ided  

by r u l e .  I n c l u s i o n  o f  I V - D  c a s e s  i n  t h e  p r o p o s e d  m e d i a t i o n  and 

a r b i t r a t i o n  r u l e s  i s  n o t  i n  accordance  w i t h  t h e  i n t e n t  of Chapter  

86-220 t o  meet f e d e r a l  IV-D r equ i rements .  There fo re ,  N - D  c a s e s  

s h o u l d  b e  e x c l u d e d  f r o m  b o t h  t h e  p r o p o s e d  m e d i a t i o n  a n d  

a r b i t r a t i o n  r u l e s .  

I f  t h e  e x c l u s i o n  o f  I V - D  c a s e s  i s  n o t  s e t  f o r t h  i n  t h e  

proposed r u l e s ,  fund ing  problems r e g a r d i n g  IV-D c a s e s  could  a r i s e  

f o r  F l o r i d a  which would o t h e r w i s e  n o t  occur. The f e d e r a l  govern-  

men t  f u n d s  a  l a r g e  p o r t i o n  o f  t h e  S t a t e ' s  I V - D  program.  Under 

t h e  proposed r u l e s ,  t h e  p o s s i b i l i t y  e x i s t s  t h a t  Department  pro- 

gram a t t o r n e y s  and c h i l d  s u p p o r t  en fo rcement  p e r s o n n e l  would be 

r e q u i r e d  by t h e  t r i a l  c o u r t  t o  p a r t i c i p a t e  i n  t h e  m e d i a t i o n  o r  

a r b i t r a t i o n  process .  S i n c e  n e i t h e r  p r o c e s s  i s  a  sys tem meet ing  

f e d e r a l  I V - D  r e q u i r e m e n t s ,  s u c h  p a r t i c i p a t i o n  by s t a t e  I V - D  

p e r s o n n e l  would n o t  b e  f u n d e d  by t h e  f e d e r a l  government .  Such  

p a r t i c i p a t i o n  would b e  c o n s i d e r e d  a  non-IV-D a c t i v i t y ,  and t h e  

c o s t s  i n c u r r e d  by F l o r i d a  would be  p a i d  from t h e  S t a t e ' s  g e n e r a l  

revenue. 



0 On t h e  o t h e r  hand, t h e  s u p p o r t  e n f o r c e m e n t  m a s t e r  program t o  

b e  e s t a b l i s h e d  a n d  i m p l e m e n t e d ,  i f  s t a t e  c o u r t s  a r e  u n a b l e  t o  

e x p e d i t i o u s l y  p r o c e s s  I V - D  c a s e s  w i t h i n  f e d e r a l  I V - D  r e q u i r e -  

ments ,  would be e l i g i b l e  f o r  f e d e r a l  funding .  

C l e a r l y ,  t h e r e  would  b e  a  m a j o r  i m p a c t  upon  F l o r i d a ' s  I V - D  

program r e s u l t i n g  f rom a p p l i c a t i o n  of  t h e  p roposed  m e d i a t i o n  and 

a r b i t r a t i o n  r u l e s  t o  IV-D cases .  I n  o r d e r  t o  e n s u r e  t h a t  F l o r i d a  

c a n  c o n t i n u e  t o  meet f e d e r a l  r e q u i r e m e n t s  r e l a t i v e  t o  t h e  

a d m i n i s t r a t i o n  o f  t h e  IV-D program,  t h e  Depar tmen t  r e q u e s t s  t h a t  
1 

IV-D c a s e s  b e  s p e c i f i c a l l y  exc luded  f rom t h e  a p p l i c a t i  n  of  t h e  /I 
proposed  m e d i a t i o n  and a r b i t r a t i o n  r u l e s .  
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