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INTRODUCTION 

RESPONDENT, FRANK CHAMBERS, i s  a n  a m p u t e e  i n j u r e d  i n  a 

w o r k  re la ted a c c i d e n t ,  w h o s e  i n j u r y  w a s  aggravated by n e g l i g e n t  

m e d i c a l  m a l p r a c t i c e .  

P E T I T I O N E R ,  L I B E R T Y  MUTUAL INSURANCE C O . ,  i s  a Worker 's  

C o m p e n s a t i o n  carr ier  w h i c h  a t t e m p t e d  t o  i m p o s e  a c o m p e n s a t i o n  

l i e n  on t h e  proceeds of a s e t t l e m e n t  o b t a i n e d  i n  t h e  s u b s e q u e n t  

m e d i c a l  m a l p r a c t i c e  s u i t .  

I n  t h i s  b r i e f ,  t h e  p a r t i e s  s h a l l  be referred t o  as P E T I T I O N E R  

and  RESPONDENT. T h e  s y m b o l  "A"  w i l l  refer t o  t h e  A p p e n d i x ,  

w h i c h  a c c o m p a n i e s  t h i s  B r i e f .  

A l l  e m p h a s i s  has been  supp l i ed  u n l e s s  o t h e r w i s e  n o t e d  t o  

t h e  c o n t r a r y .  



STATEMENT OF THE CASE AND THE FACTS 

RESPONDENT, FRANK CHAMBERS, was i n i t i a l l y  i n j u r e d  i n  a 

work r e l a t e d  a c c i d e n t .  An agg rava t i on  of  t h a t  i n j u r y  occured 

wh i l e  RESPONDENT was be ing  t r e a t e d  a t  Jackson Memorial H o s p i t a l  

(Dade County o p e r a t e d ) .  A subsequent  medical  m a l p r a c t i c e  s u i t  

a g a i n s t  t h e  h o s p i t a l  s t a f f  and Dade County was s e t t l e d  on t h e  

eve  of t r i a l .  S imul taneous  w i t h  t h e  s e t t l e m e n t ,  PETITIONER, 

LIBERTY MUTUAL INSURANCE COMPANY, f i l e d  a  Worker 's  Compensation 

l i e n  a g a i n s t  t h e  p roceeds  of  t h e  s e t t l e m e n t .  

Notwi ths tanding t h e  e x i s t e n c e  of  c l e a r  p receden t  t o  t h e  

c o n t r a r y  i n  t h e  Third  D i s t r i c t  [American Moto r i s t  Insurance  Co. 

v .  C o l l ,  479 So.2d 156 ( F l a .  3d DCA 1 9 8 5 ) ,  r ev iew d e n i e d ,  

488 So.2d 829 ( F l a .  1986)  and Rosabal  v .  Arza,  495 So.2d 846 

( F l a .  3d DCA 1 9 8 6 ) ] ,  RESPONDENT a s s e r t e d  t h e  v a l i d i t y  of t h e  

a compensation l i e n  and t h e  t r i a l  judge,  no tw i th s t and ing  t h e  above 

c a s e  law,  imposed t h e  l i e n  on t h e  p roceeds  of t h e  s e t t l e m e n t .  

An a p p e a l  was f i l e d  by RESPONDENT grounded upon t h e  above 

c i t e d  p r eceden t  t o  t h e  c o n t r a r y .  In  a d d i t i o n ,  a Motion f o r  

A t t o r n e y ' s  Fees was f i l e d  pu r suan t  t o  S e c t i o n  57.105, F l o r i d a  

S t a t u t e s .  The Third  D i s t r i c t  Court  of  Appeal (Chie f  Judge 

Schwartz w r i t i n g  f o r  t h e  C o u r t ) ,  r e v e r s e d  t h e  o r d e r  imposing 

t h e  l i e n  and g r an t ed  RESPONDENT'S Motion f o r  A t t o r n e y ' s  Fees.  

The b a s i s  f o r  t h e  award of a t t o r n e y ' s  f e e s  t o  RESPONDENT was 

t h a t  PETITIONER pu t  forward a  f r i v o l o u s  argument t o  t h e  a p p e l l a t e  

c o u r t ,  i n  suppo r t  of  t h e  t r i a l  j u d g e ' s  r u l i n g .  Th i s  f r i v o l o u s  

argument was i n  d i r e c t  c o n t r a v e n t i o n  of  t h e  e s t a b l i s h e d  c a s e  law 

of  t h e  Third  D i s t r i c t .  



JURISDICTION OF THE SUPREME COURT 

m Rule  9 . 0 3 0 ( a ) ( 2 ) ( a ) ( i v ) ,  p e r t a i n i n g  t o  c o n f l i c t  c e r t i o r a r i  

j u r i s d i c t i o n  p r o v i d e s  t h a t  i n  o r d e r  t o  i nvoke  t h e  c o n f l i c t  

j u r i s d i c t i o n  o f  t h e  Supreme C o u r t ,  a n  o p i n i o n  mus t :  

" e x p r e s s l y  and  d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  
of  a n o t h e r  d i s t r i c t  c o u r t  o f  a p p e a l  o r  of  t h e  
Supreme C o u r t  on t h e  s a m e  q u e s t i o n  o f  l a w . "  

The d e c i s i o n  r e l i e d  upon b y  PETITIONER, M c N e e  v .  B i z ,  473 So.2d 

5 ( F l a .  4 t h  DCA, 1 9 8 5 )  i n  no  way e i t h e r  " e x p r e s s l y "  o r  

" d i r e c t l y "  c o n f l i c t s  w i t h  t h e  o p i n i o n  i n  t h i s  case. 

I n  t h e  i n s t a n t  case, t h e  Cour t  awarded RESPONDENT 

a p p e l l a t e  a t t o r n e y ' s  f e e s  f o r  b o t h  h a v i n g  t o  p r o s e c u t e  a n  

a c t i o n  on a p p e a l  which w a s  c l e a r l y  c o n t r o l l e d  by  s e t t l e d  

p r e c e d e n t  and  f o r  h a v i n g  t o  r e p l y  t o  t h e  f r i v o l o u s  a rgumen t s  

a s s e r t e d  by  PETITIONER i n  t h e  a p p e l l a t e  c o u r t .  I n  t h e  M c N e e  

d e c i s i o n ,  s u p r a ,  t h e r e  i s  no  men t ion  o f  a n y  p r e c e d e n t  o r  c o n t r o l -  

l i n g  p r i n c i p a l  o f  l a w  and  t h e r e  i s  no  ment ion  of  t h e  f a c t  t h a t  

PETITIONER u r g e d  a f r i v o l o u s  argument  upon t h e  C o u r t .  

A c c o r d i n g l y ,  t h e  a b s e n c e  o f  t h e  above  two v i t a l  e l e m e n t s  

f rom t h e  M c N e e  d e c i s i o n ,  s u p r a ,  c l e a r l y  d i s t i n g u i s h e s  i t  from 

t h e  case s u b  j u d i c e .  Thus,  t h e r e  i s  no  " e x p r e s s "  o r  " d i r e c t "  

c o n f l i c t  be tween  t h e  two d e c i s i o n s  and  no  j u r i s d i c t i o n  t o  h e a r  

t h i s  p e t i t i o n .  



SUMMARY OF ARGUMENT 

e U n l i k e  t h e  case o f  M c N e e  v .  - B i z ,  s u p r a ,  t h e  T h i r d  D i s t r i c t  

awarded a p p e l l a t e  f e e s  i n  t h e  case s u b  j u d i c e  p r e d i c a t e d  upon 

a f l a g r a n t  d i s r e g a r d  o f  t h a t  c o u r t ' s  h o l d i n g  on t h e  i d e n t i c a l  

i s s u e  ( i n v a l i d i t y  o f  w o r k e r ' s  compensa t ion  l i e n  i n  a m e d i c a l  

m a l p r a c t i c e  s e t t i n g )  i n  American M o t o r i s t  I n s u r a n c e  Co. v .  C o l l ,  

s u p r a ,  and  R o s a b a l  v .  A r z a ,  s u p r a .  F u r t h e r ,  t h e  award w a s  p r e d -  

i c a t e d  upon t h e  f r i v o l o u s  argument  p u t  f o r t h  b y  PETITIONER i n  

t h e  Cour t  i n  a n  anemic  a t t e m p t  t o  o b v i a t e  t h e  c lear  p r e c e d e n t  

o i  t h e  above  d e c i s i o n s .  

A s  s t a t e d  i n  t h e  o p i n i o n  o f  t h e  T h i r d  D i s t r i c t  ( A 1 , 2 ) :  

"The car r iers  p r e s e n t  c o n t e n t i o n  t h a t  t h e  r u l e  i n  
C o l l  a p p l i e s  o n l y  t o  judgments  and  n o t  s e t t l e m e n t s  
i s  f r i v o l o u s .  See  C o l l ,  479 So.2d a t  156 ;  R o s a b a l ,  
495 So.2d a t  846;  § 7 6 8 . 5 0 ( 4 ) .  

"We c o n s i d e r ,  i n  t h e  l i g h t  o f  t h e  c l e a r l y  c o n t r o l -  
l i n g  e f f e c t  o f  C o l l ,  t h a t  t h e  a p p e l l e e ' s  p o s i t i o n  
i n  t h i s  case a p p r o p r i a t e l y  i n v o k e s  S e c t i o n  57 .105 ,  
F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) . "  

The re  i s  a b s o l u t e l y  no men t ion  o f  a n y  d i s r e g a r d  f o r  p r e c e d e n t  

i n  t h e  w r i t t e n  o p i n i o n  o f  t h e  M c N e e  C o u r t ,  n o r  i s  t h e r e  a n y  

men t ion  o f  a f r i v o l o u s  argument  i n  t h e  a p p e l l a t e  c o u r t .  Thus ,  

t h e  b a s i s  f o r  t h e  award ing  o f  fees s u b  j u d i c e ,  a d i s r e g a r d  of  

c o u r t  p r e c e d e n t  and  a f r i v o l o u s  argument  t o  c i r c u m v e n t  t h e  

p r e c e d e n t ,  i s  a b s e n t  f rom t h e  o p i n i o n  i n  M c N e e .  T h i s  o b v i o u s  

and  p a t e n t  d i s t i n g u i s h i n g  p o i n t  e s t a b l i s h e s  a n  a b s e n c e  o f  a n y  

" e x p r e s s "  o r  " d i r e c t "  c o n f l i c t  between M c N e e  and  t h e  i n s t a n t  

case. 



ISSUE 

WHETHER THE OPINION I N  McNEE v .  B I Z ,  SUPRA, 
LACKS AN EXPRESS OR DIRECT CONFLICT WITHHE 
DECISION SOUGHT TO BE REVIEWED. 

ARGUMENT 

THE OPINION I N  McNEE v .  B I Z ,  SUPRA, LACKS 
AN EXPRESS OR DIRECT CONFLICTWITH THE 
DECISION SOUGHT TO BE REVIEWED. 

The o p i n i o n  i n  McNee v .  B i z ,  s u p r a ,  i s  p r e d i c a t e d  upon 

t h e  p o i n t  of  law t h a t  i t  i s  e r r o r  t o  award a p p e l l a t e  a t t o r n e y ' s  

f e e s  t o  a  l o s i n g  p a r t y  who mere ly  d e f e n d s  a  judgment r e n d e r e d  

by t h e  t r i a l  c o u r t  i n  t h e  a p p e l l a t e  c o u r t .  There was f a r  more 

t h a n  a  m e r e  d e f e n s e  of a  judgment by PETITIONERS sub j u d i c e .  

I n  t h e  i n s t a n t  c a s e ,  Chief  Judge Schwartz opined t h a t ,  i n  

l i g h t  of p r e c e d e n t  t o  t h e  c o n t r a r y ,  PETITONER'S s p e c i f i c  

argument on a p p e a l  was f r i v o l o u s .  C l e a r l y ,  t h e  i n s t a n t  c a s e  

l a c k s  e i t h e r  e x p r e s s  o r  d i r e c t  c o n f l i c t  w i t h  McNee, s u p r a ,  i n  

t h a t  i t  (1) h o l d s  t h a t  t h e  s p e c i f i c  argument espoused by 

PETITIONER i s  f r i v o l o u s  ( 2 )  i n  l i g h t  of two o p i n i o n s  of t h e  

Th i rd  D i s t r i c t  Court  o f  Appeal which a r e  s q u a r e l y  c o n t r a r y  t o  

t h a t  argument .  

Thus, t h e  o p i n i o n  i n  t h e  i n s t a n t  c a s e  s t a n d s  f o r  t h e  

p r o p o s i t i o n  t h a t  an  a p p e l l a t e  c o u r t  may award a t t o r n e y ' s  f e e s  

p u r s u a n t  t o  S e c t i o n  57.105, F l o r i d a  S t a t u t e s ,  when a  f r i v o l o u s  

argument i s  p u t  forward  i n  t h e  a p p e l l a t e  c o u r t s  i n  l i g h t  of 

c l e a r l y  a p p l i c a b l e  p r e c e d e n t  t o  t h e  c o n t r a r y .  

The McNee, s u p r a ,  w r i t t e n  o p i n i o n  i s  c o m p l e t e l y  s i l e n t  a s  

t o  whether  o r  n o t  a  f r i v o l o u s  argument was p u t  forward  by t h e  

a p p e l l e e .  I n s t e a d ,  t h e  o p i n i o n  mere ly  s t a t e s  t h a t  t h e  a p p e l l e e  



"defended t h e  judgment". 473 So.2d a t  page 6 .  Sub j u d i c e ,  

t h e  Third  D i s t r i c t  e x p r e s s l y  he ld  t h a t  t h e  argument championed 

by PETITIONER was f r i v o l o u s  and t h e  Court  set f o r t h  t h a t  argument. 

F u r t h e r ,  t h e  McNee s u p r a ,  c o u r t  was complete ly  s i l e n t  a s  

t o  t h e  e x i s t e n c e  -- v e l  non of p receden t  which c o n t r o l l e d  t h e  

d e c i s i o n .  Sub j u d i c e ,  t h e  Third  D i s t r i c t  e x p r e s s l y  he ld  

t h a t  t h e  argument was f r i v o l o u s  i n  l i g h t  of c a s e  law d i r e c t l y  

t o  t h e  c o n t r a r y  and t h e  Court  set f o r t h  t h e  c a s e  law. 

Cont ra ry  t o  PETITIONER'S a s s e r t i o n s ,  t h e  i n s t a n t  c a s e  does  

no t  s t a n d  f o r  t h e  p r o p o s i t i o n  t h a t  a  p a r t y  s eek ing  t o  a f f i r m  

a  judgment " s u f f e r s  t h e  consequence" of  having f e e s  awarded 

a g a i n s t  him o r  h e r  f o r  merely defend ing  a  t r i a l  c o u r t  judgment. 

PETITIONER'S Br i e f  a t  Page 4 .  Ra ther ,  t h e  i n s t a n t  c a s e  s t a n d s  

f o r  t h e  p r o p o s i t i o n  t h a t  a  p a r t y  s eek ing  t o  avo id  c l e a r  

p receden t  t o  t h e  c o n t r a r y  must pu t  forward an argument t h a t  i s  

no t  f r i v o l o u s  i n  o r d e r  t o  avo id  having f e e s  rendered  a g a i n s t  i t  

pursuan t  t o  S e c t i o n  57.105, F l o r i d a  S t a t u t e .  

A s  an o f f i c e r  of t h e  Cour t ,  an a t t o r n e y  must no t  o f f e r  

f r i v o l o u s  argument on appea l  when he o r  she  r e a l i z e s  t h a t  c l e a r  

p receden t  i s  t o  t h e  c o n t r a r y .  A con fe s s ion  of e r r o r  i s  t h e  

a p p r o p r i a t e  and e t h i c a l  r o u t e  t o  t a k e  over  p u t t i n g  f o r t h  

f r i v o l o u s  arguments t o  an a p p e l l a t e  c o u r t  i n  suppor t  of an 

e r roneous  d e c i s i o n  by t h e  t r i a l  c o u r t .  

In  conc lu s ion ,  t h e  i n s t a n t  c a s e  has  s e v e r a l  d i s t i n c t  

e lements  t h a t  c l e a r l y  d i f f e r e n t i a t e s  i t  from t h e  McNee d e c i s i o n .  

T h o s e d i s t i n g u i s h i n g  f e a t u r e s  ( f r i v o l o u s  argument i n  l i g h t  of 

c o n t r o l l i n g  p r e c e d e n t )  r e n d e r s  t h e  i n s t a n t  c a s e  c o n f l i c t  f r e e  

from t h e  McNee d e c i s i o n  r e l i e d  upon i n  PETITIONER'S B r i e f .  



CONCLUSION 

Based upon t h e  f o r e g o i n g  argument  and  a u t h o r i t i e s ,  i t  i s  

r e s p e c t f u l l y  s u g g e s t e d  t h a t  t h i s  Honorab le  C o u r t  d e n y  t h e  

P e t i t i o n  f o r  C e r t i o r a r i  f i l e d  h e r e i n ,  as t h e r e  i s  n e i t h e r  

a n  " e x p r e s s "  o r  " d i r e c t "  c o n f l i c t  be tween  t h e  i n s t a n t  case 

and  t h e  case c i t e d  b y  PETITIONERS h e r e i n .  
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