
- +.'- 

I$ 

IN THE SUPREME COURT OF FLORIDA 

CASE NO. 71,338 

Florida Bar No: 1 8 4 1 7 0  

FIRTH S. SPIEGEL, M.D., 

SPIEGEL ii EBKEN, M.D., P.A. 
RICHARD K. EBKEN, M.D. and 1 

) 
Petitioners, 

vs . 
BUD PRATT WILLIAMS, 

Respondent. 

c I. 
By 

REPLY BRIEF OF AMICUS CURIAE ON THE MERITS 

a non-profit association 
FLORIDA MEDICAL MALPRACTICE JOINT UNDERWRITERS ASSOCIATION 

ffices of & D A. SHERMAN, P.A. 
ard A. Sherman, Esquire 

semary B. Wilder, Esquire 
Suite 1 0 2  N Justice Building 
5 2 4  South Andrews Avenue 
Fort Lauderdale, FL 3 3 3 0 1  
( 3 0 5 )  525- 5885 - Broward 
( 3 0 5 )  940- 7557 - Dade 

LAW OFFICES OF RICHARD A. SHERMAN, P.A. 

SUITE 102N JUSTICE BUILDING. 5 2 4  SOUTH ANDREWS AVE.. FORT LAUDERDALE. FLA. 33301 . TEL. 525-5885 

SUITE 206  BISCAYNE BUILDING, 19 WEST FLAGLER STREET. MIAMI, FLA. 33130 - TEL. 940-7557 



TABLE OF CONTENTS 

Page 

T a b l e  of C i t a t i o n s . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ii , iii 
P o i n t s  on A p p e a l  ........................................ i v  

R e p l y  A r g u m e n t :  

UNDER WELL ESTABLISHED FLORIDA LAW, PUBLIC POLICY 
AND LEGISLATIVE INTENT "COSTS" I N  THE SUBJECT 
P O L I C I E S  DO NOT INCLUDE ATTORNEYS' F E E S  I N  EXCESS 
OF THE STATUTORY L I M I T  O F  L I A B I L I T Y . . . . . . . . . . . . . . . .  1-11 

Conclusion.............................................. 1 2  

C e r t i f i c a t e  of Service . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 3  

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING, 524 SOUTH ANDREW5 AVE.. FORT LAUDERDALE, FLA. 33301 .TEL. (305) 525-5885 

SUITE 518 BISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 - TEL. (305) 940-7557 



TABLE OF CITATIONS 

Page 

A l l s t a t e  Insurance Company v.  Warren, 125 So.2d 886 
( F l a .  3d DCA 1 9 6 1 )  ...................................... 
Bakers Mul t ip le  Line Insurance Company v.  Blanton,  
352 So.2d 8 1  (F la .  4 t h  DCA 1 9 7 7 ) .  ....................... 
Dade County v.  S t r a u s s ,  246  So.2d 137 ( F l a .  3d DCA 
1 9 7 1 )  ................................................... 
F i n k e l s t e i n  v. North Broward Hosp i t a l  D i s t r i c t ,  4 4  
So.2d 1 2 4 1  (F la .  1 9 8 6 )  .................................. 
F l o r i d a  P a t i e n t ' s  Compensation Fund v. Bouchoc, 514 
So.2d 52, 54 (1987).  .................................... 
F l o r i d a  P a t i e n t ' s  Compensation Fund v .  Maurer, 493 
So.2d 510 ( F l a .  2d DCA 1 9 8 6 )  ............................ 
F l o r i d a  P a t i e n t ' s  Compensation Fund v. R o w e ,  4 7 2  So.2d 
1145 (F l a .  1985) ........................................ 
Harris v .  Richard N. Groves Rea l ty ,  Inc . ,  315 So.2d 
528 ( F l a .  4 t h  DCA 1975) ................................. 
Highway C a s u a l t y  Company v. Johnston,  1 0 4  So.2d 734 
( F l a .  1958) ............................................. 
Libe r ty  Nat iona l  Insurance Company v .  Eberhar t ,  398 
P.2d 9 9 7  (Alaska,  1965) ................................. 
Nat iona l  Box Company v.  N e w  Amsterdam Casua l ty  
Company, 1 4 0  M i s s .  257, 150 So. 539 (1925) .............. 
P e r e z  v.  Otero,  415 So.2d 1 0 1  ( F l a .  3d DCA 1 9 8 2 )  ........ 
P r u d e n t i a l  Insurance Company of America v. L a m ,  218  
So.2d 219  ( F l a .  3d DCA 1 9 6 9 )  ............................ 
S t a t e  ex. re l .  Royal Insurance Company v. Ba r r s ,  8 7  
F l a .  1 6 8 ,  9 9  So. 668 ( 1 9 2 6 ) .  ............................ 
S i s k  v. Sandi ten  Investment Limited,  6 6 2  P.2d 317 
(Okla. App. 1983) .  ...................................... 
Weckman v. Houger, 4 6 4  P.2d 528 (Alaska,  1 9 7 0 )  .......... 

4 

1 0  

2 , l O  

2 

9 , l O  

1 0  

11 

10 

6 

6 

516 

1 0  

6 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING, 5 2 4  SOUTH ANDREWS AVE., FORT LAUDERDALE, FLA. 33301 * TEL. (305) 5 2 5 - 5 8 8 5  

SUITE 518 EISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 * TEL. (305) 940-7557 



TABLE OF CITATIONS C o n t i n u e d  

Page  

REFERENCES 

F l o r i d a  S t a t u t e s ,  S e c t i o n  768.54 ( 2 )  (b) ( 1 9 7 8 ) .  .......... 
F l o r i d a  S t a t u t e s ,  S e c t i o n  768.54 ( 3 ) ( e )  ( 3 ) . . . .  .......... 
F l o r i d a  S t a t u t e s ,  S e c t i o n  768.56........................ 

A l a s k a  Rules  of C i v i l  P r o c e d u r e  8 2 ( a ) ( 1 ) .  ............... 

-iii- 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING, 5 2 4  SOUTH ANDREWS AVE., FORT LAUDERDALE, FLA. 33301 * TEL. (305) 5 2 5 - 5 8 8 5  

SUITE 518 BISCAYNE BUILDING. 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 * TEL. (305) 940-7557 



REPLY ARGUMENT 

UNDER WELL ESTABLISHED FLORIDA LAW, PUBLIC POLICY 
AND LEGISLATIVE INTENT "COSTS" I N  THE SUBJECT 
POLICIES DO NOT INCLUDE ATTORNEYS' FEES I N  EXCESS 
OF THE STATUTORY LIMIT OF L I A B I L I T Y .  

I t  i s  r e s p e c t f u l l y  submit ted t h a t  nowhere i n  F l o r i d a  law has  

any c o u r t  i n t e r p r e t e d  t h e  c l e a r  unambiguous phrase  " a l l  costs  of 

defending a s u i t "  t o  i n c l u d e  t h e  payment of a t t o r n e y s '  f e e s .  

The o rd ina ry  c o n s t r u c t i o n  of t h e  t e r m  " a l l  costs  of defending 

s u i t " ,  o r  simply "costs", has  always been he ld  t o  r e f e r  t o  t h e  

expenses of l i t i g a t i o n .  Numerous j u r i s d i c t i o n s  have e x p r e s s l y  

r e j e c t e d  t h e  expansion of  t h e  t e r m  " c o s t s "  t o  i nc lude  a t t o r n e y s '  

f e e s ,  t h e r e f o r e  t h e  Decis ion below, by t h e  Third  D i s t r i c t ,  

expanding t h e  d e f i n i t i o n  of  "cos t s1f  i s  l e g a l l y  i n c o r r e c t  and must 

be  reversed .  Not only  does t h e  expansion o f  t h e  t e r m  " c o s t s "  t o  

inc lude  a t t o r n e y s '  f e e s  v i o l a t e  t h e  o r d i n a r y  use  of  t h e  t e r m ,  it 

a l s o  v i o l a t e s  t h e  l e g i s l a t i v e  i n t e n t  and p u b l i c  p o l i c y  behind t h e  

Medical Malprac t ice  Reform A c t .  Conspicuously absen t  from t h e  

Respondent 's  Br i e f  i s  any mention of t h e  l e g i s l a t i v e  i n t e n t  

behind pas s ing  t h e  a t t o r n e y s '  fees s t a t u t e  and t h e  p u b l i c  p o l i c y  

behind t h e  law, which w a s  t o  avoid meritless claims and t o  

encourage s e t t l e m e n t  of  v a l i d  ma lp rac t i ce  s u i t s .  Furthermore 

there w a s  a b s o l u t e l y  no need f o r  t h e  i n s u r e r  t o  d e f i n e  o r  l i m i t  

t h e  t e r m  " cos t s "  when it c o n t r a c t e d  wi th  t h e  h e a l t h  c a r e  

p rov ide r s ;  when it had always been cons t rued  t o  mean t h e  expenses 

of  l i t i g a t i o n ,  e s p e c i a l l y  where t h e  l a w  i n  e x i s t e n c e  he ld  t h e  

Fund l i a b l e  f o r  a t t o r n e y s '  f e e s .  

The Third  D i s t r i c t  i n c o n s i s t e n t l y  s t a t e d  t h a t  t h e  t e r m  
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"costs" w a s  unambiguous and then  expanded t h e  d e f i n i t i o n  of t h e  

t e r m  t o  i nc lude  payment f o r  t h e  p r e v a i l i n g  p a r t i e s  a t t o r n e y s '  

f e e s .  None of t h e  a u t h o r i t y  c i t e d  by t h e  Respondent suppor t s  h i s  

p o s i t i o n  t h a t  t h e  payment of a l l  c o s t s  of  defending a s u i t  

i nc ludes  t h e  payment of  s t a t u t o r y  f e e s .  I n  f a c t  t h e  Respondent 

has  no t  c i t e d  a s i n g l e  case i n  F l o r i d a  o r  any o t h e r  j u r i s d i c t i o n  

t h a t  has he ld  t h a t  t h e  t e r m  " a l l  c o s t s  of defending t h e  s u i t "  

i nc ludes  s t a t u t o r i l y  awarded a t t o r n e y s '  f e e s .  The reason f o r  

t h i s  of course  i s  t h a t  j u r i s d i c t i o n s  which have addressed t h e  

d e f i n i t i o n  of t h e  t e r m  "costs", a s  opposed t o  " f e e s " ,  have 

c o n s i s t e n t l y  he ld  t h a t  c o s t s  do n o t  i nc lude  an award of  f e e s ,  and 

even t h e  Third  D i s t r i c t  Court  of Appeal p r i o r  t o  t h e  Williams 

Decis ion recognized t h i s  d i s t i n c t i o n .  Dade County v.  S t r a u s s ,  

2 4 6  So.2d 137 ( F l a .  3d DCA 1 9 7 1 ) .  

F i n k e l s t e i n  v. North Broward H o s p i t a l  D i s t r i c t ,  4 4  So.2d 1 2 4 1  

( F l a .  1986) f a i l s  t o  provide any suppor t  f o r  t h e  Respondent's 

p o s i t i o n .  The Supreme Court  he ld  t h a t  t h e  t r i a l  c o u r t  d i d  no t  

l ack  j u r i s d i c t i o n ,  t o  award a t t o r n e y s '  f e e s  i n  a ma lp rac t i ce  

case, no twi ths tanding  t h e  f a c t  t h a t  t h e  f i n a l  judgment d i d  n o t  

exp res s ly  r e t a i n  j u r i s d i c t i o n  over t h e  a t t o r n e y  f e e  c l a i m  or  t h a t  

t h e  motion was f i l e d  t h r e e  days a f t e r  t h e  judgment had become 

f i n a l .  The f i n a l  judgment i n  t h a t  case simply s t a t e d  t h a t  " c o s t s  

w i l l  be t axed  a t  a l a t e r  d a t e  upon a p p r o p r i a t e  motion". 

Recognizing t h a t  a t t o r n e y s '  f e e s  w e r e  n o t  p a r t  of  t h e  c o s t s ,  t h e  

Supreme Court  noted t h a t  t h e  motion f o r  a t t o r n e y s '  f e e s  r a i s e d  a 

c o l l a t e r a l  and independent c la im.  F i n k e l s t e i n ,  123. I m p l i c i t  i n  

t h e  Supreme C o u r t ' s  d e c i s i o n  t h a t  t h e  c o u r t  had j u r i s d i c t i o n  t o  
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award f e e s  i n  t h a t  case, w a s  a f i n d i n g  t h a t  f e e s  d i d  n o t  form a 

p a r t  of t h e  c o s t s .  Therefore  t h e  Supreme Court  s ta tement  t h a t  

t h e  s t a t u t o r y  f e e s  w e r e  a c o l l a t e r a l  and independent c l a im  adds  

f u r t h e r  suppor t  t o  t h e  w e l l  e s t a b l i s h e d  F l o r i d a  law which has  

he ld  t h a t  a t t o r n e y s '  f e e s  are n o t  p a r t  of c o s t s .  

Equal ly  unpersuasive  i s  t h e  l i s t  of F l o r i d a  and f o r e i g n  

cases r e l i e d  on by t h e  Respondent, which add res s  t h e  i s s u e  o f  

which p a r t y  should pay " a l l  i n t e r e s t  accru ing  on t h e  judgment", 

t h e  i n su red  or  t h e  i n s u r e r .  Highway Casual ty  Company v .  

Johnston,  1 0 4  So.2d 7 3 4  ( F l a .  1958)  w a s  t h e  f i r s t  i n  a series of 

cases which i n t e r p r e t e d  t h e  " s tandard  i n t e r e s t  c l a u s e " ,  which 

o b l i g a t e d  t h e  i n s u r e r  t o  pay a l l  i n t e r e s t  acc ru ing  a f t e r  t h e  

e n t r y  of t h e  judgment a g a i n s t  t h e  i n su red  u n t i l  t h e  i n su rance  

company has  pa id ,  t endered  or depos i t ed  i n  t h e  c o u r t s  such p a r t  

of  t h e  judgment t h a t  i s  n o t  excess  of t h e  p o l i c y  l i m i t s  and t o  

pay a l l  c o s t s  taxed a g a i n s t  t h e  i n su reds .  

up t o  t h a t  p o i n t  t h a t  any i n s u r e r  which agreed t o  indemnify t h e  

i n su red  a g a i n s t  l i a b i l i t y  up t o  t h e  s t a t e d  amount and a g a i n s t  

i n t e r e s t  and c o s t s ,  was l i a b l e  f o r  t h e  i n t e r e s t  and c o s t s  w i t h i n  

I t  was g e n e r a l l y  he ld  

t h e  s p e c i f i e d  l i m i t s  of t h e  p o l i c y  on ly .  The ques t ion  then  arose 

whether a l i a b i l i t y  i n s u r e r  w a s  l i a b l e  f o r  i n t e r e s t  and c o s t s  on 

t h a t  p a r t  of t h e  judgment recovered a g a i n s t  t h e  i n su red  by a 

t h i r d  p a r t y ,  which w a s  i n  excess  of  t h e  amount t o  which t h e  

p o l i c y  was l i m i t e d .  The c o u r t s  w e r e  d iv ided  i n  t h e  meaning of 

t h e  phrase  " a l l  i n t e r e s t  acc ru ing  a f t e r  t h e  e n t r y  of  t h e  

judgment", however t h i s  Court j o ined  t h e  m a j o r i t y  of 

j u r i s d i c t i o n s  t h a t  supported t h e  view t h a t  t h e  l i a b i l i t y  of t h e  

i n s u r e r  under 
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t h e  s t anda rd  i n t e r e s t  c l a u s e  extended t o  i n t e r e s t  on t h e  e n t i r e  

amount of  t h e  judgment, where t h e r e  was no excess  c a r r i e r .  

Highway Casual ty  v .  Johnston,  supra ;  A l l s t a t e  Insurance Company 

v .  Warren, 125 So.2d 886  (F l a .  3d DCA 1 9 6 1 ) ;  P e r e z  v. Otero,  415 

So.2d 1 0 1  ( F l a .  3d DCA 1 9 8 2 ) .  

I n  o t h e r  words t h e  q u e s t i o n  w a s  where t h e r e  w a s  no excess  

coverage,  which would have t o  pay i n t e r e s t  and c o s t s  above t h e  

p o l i c y  l i m i t s ,  t h e  i n su red  or t h e  i n s u r e r .  I n  Highway Casua l ty  

t h e  Supreme Court he ld  t h a t  an automobile l i a b i l i t y  i n s u r e r  w a s  

l i a b l e  under t h e  po l i cy  which conta ined  t h e  s t anda rd  i n t e r e s t  

c l a u s e ,  t o  t h e  i n s u r e d ' s  judgment c r e d i t o r  f o r  i n t e r e s t  on t h e  

f u l l  amount of t h e  judgment rendered a g a i n s t  t h e  i n s u r e r ,  because 

t h e  i n s u r e r  had n o t  pa id ,  t endered  o r  depos i t ed  i n t o  t h e  c o u r t  

t h a t  p a r t  of  t h e  judgment a g a i n s t  t h e  i n su red  which d i d  no t  

exceed t h e  l i a b i l i t y  l i m i t s  of t h e  po l i cy .  

t h e  s t anda rd  i n t e r e s t  c l a u s e  was n o t  ambiguous and he ld  t h e  

The Court  found t h a t  

i n s u r e r  l i a b l e  f o r  a l l  i n t e r e s t  acc ru ing  a f t e r  t h e  judgment 

s i n c e  it d i d  n o t  end i t s  l i a b i l i t y  by paying t h e  money t o  t h e  

c o u r t .  Highway Casua l ty ,  736 .  

Supreme Court i n  ho ld ing  t h e  i n s u r e r  l i a b l e  f o r  t h e  i n t e r e s t  

above t h e  amount of  t h e  p o l i c y  l i m i t s  d i d  n o t  expand t h e  

d e f i n i t i o n  of i n t e r e s t  t o  inc lude  any o t h e r  e lements  o t h e r  t han  

I t  i s  impor tan t  t o  n o t e  t h a t  t h e  

* 
i n t e r e s t .  

* Cur ren t ly  pending be fo re  t h e  Third  D i s t r i c t  Court  of Appeal and 
t h e  Fourth D i s t r i c t  Court  of Appeal i s  t h e  i s s u e  of  whether,  
where t h e r e  i s  excess  coverage a v a i l a b l e ,  t h e  primary o r  excess  
carr ier  has  t h e  du ty  t o  pay a l l  i n t e r e s t s  acc ru ing  on t h e  - -  
judgment. 
P u r i t a n  Insurance Company, Case N o .  87-2183; Commercial Union 
Insurance Company v. I n d u s t r i a l  Indemnity Insurance Company, C a s e  

Insurance Company o f  t h e  S t a t e  of Pennsylvania v. 

NO. 87-2951. 
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The Respondent asserts t h a t  S t .  Paul  could have r e w r i t t e n  

i t s  p o l i c y  a f t e r  t h e  a t t o r n e y s '  f e e s  s t a t u t e  was passed i n  1 9 8 0 .  

This  over looks  t h e  f a c t  t h a t :  (1) costs  have never been 

cons t rued  t o  i nc lude  a t t o r n e y s '  f e e s  and t h e r e f o r e  t h e  c l e a r  and 

unambiguous d e f i n i t i o n  of c o s t s  never  inc luded  f e e s ;  and ( 2 )  t h e  

l a w  i n  e x i s t e n c e  a t  t h e  t i m e  t h e  p o l i c y  w a s  w r i t t e n  l i m i t e d  t h e  

h e a l t h  care p rov ide r s  l i a b i l i t y  t o  $ 1 0 0 , 0 0 0 .  F l o r i d a  S t a t u t e s ,  

Sec t ion  768 .54 (2 ) (b )  ( 1 9 7 8 ) .  Furthermore t h e  s t a t u t e  which 

c r e a t e d  t h e  P a t i e n t ' s  Compensation Fund i n i t i a l l y  d i d  n o t  provide 

t h a t  a t t o r n e y s '  f e e s  could be pa id  from t h e  P a t i e n t ' s  

Compensation Fund and t h e  s t a t u t e  w a s  amended t o  s p e c i f i c a l l y  

s t a t e  t h a t  t h e  P a t i e n t ' s  Compensation Fund would pay a t t o r n e y s '  

f e e s .  F l o r i d a  S t a t u t e s ,  Sec t ion  768.54 ( 3 )  (el ( 3 ) .  

I n  o t h e r  words, t h e  primary i n s u r e r s  c o n t r a c t e d  w i t h  t h e  

h e a l t h  care p rov ide r s  t o  p rov ide  t h e  $ 1 0 0 , 0 0 0  s t a t u t o r i l y  

r equ i r ed  coverage and t h e  law i n  e f f e c t  a t  t h e  t i m e  of t h e  

c o n t r a c t  l i m i t e d  recovery a g a i n s t  t h e  i n su red  t o  t h a t  amount. 

The i n s u r e r s  w e r e  no t  i n  any doubt wi th  r e f e r e n c e  t o  t h e i r  

o b l i g a t i o n s  under t h e  t e r m  " c o s t s " ,  a s  c o s t s  i n  F l o r i d a  had never 

been cons t rued  t o  inc lude  t h e  payment of  s t a t u t o r i l y  awarded 

a t t o r n e y s '  f e e s .  Therefore  u n l i k e  t h e  s i t u a t i o n  i n  Highway 

Casua l ty  v .  Johnston,  sup ra ,  t h e r e  w a s  no need f o r  t h e  i n s u r e r s  

t o  d e f i n e  o r  l i m i t  t h e  t e r m  costs,  e s p e c i a l l y  i n  l i g h t  of t h e  

f a c t  t h a t  t h e  s t a t u t e  s p e c i f i c a l l y  provided t h a t  t h e  Fund would 

pay a t t o r n e y s '  f e e s .  I n  a d d i t i o n  t h e r e  i s  a wea l th  of caselaw 

t h a t  ho lds  t h a t  f e e s  a r e  a p a r t  of  c o s t s  on ly  when exp res s ly  

provided f o r  by s t a t u t e  or c o n t r a c t .  S t a t e  ex.  r e l .  Royal 
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Insurance Company v. Bar rs ,  87 F l a .  1 6 8 ,  9 9  So. 668  ( 1 9 2 6 ) ;  

P r u d e n t i a l  Insurance Company of America v.  Lamm, 218 So.2d 219  

( F l a .  3d DCA 1 9 6 9 ) .  

The f o r e i g n  cases  r e l i e d  on by t h e  Respondent a r e  n o t  on 

p o i n t  and simply fo l low t h e  l i n e  of  t h e  Highway Casual ty  v .  

Johnston cases. The t w o  Alaskan cases and t h e  a n c i e n t  

M i s s i s s i p p i  case simply d e a l  w i t h  t h e  s a m e  e x a c t  i s s u e  addressed 

by t h i s  Court i n  Highway Casua l ty ,  where t h e  ques t ion  w a s  whether 

i n t e r e s t ,  c o s t s ,  f e e s ,  e tc .  i n  excess o f  t h e  p o l i c y  l i m i t s  w e r e  

t o  be pa id  by t h e  i n s u r e r  o r  t h e  insured .  Weckman v. Houger, 4 6 4  

P.2d 528 (Alaska,  1 9 7 0 ) ;  L i b e r t y  Na t iona l  Insurance Company v.  

Eberhar t ,  398 P.2d 9 9 7  ( A l a s k a ,  1965);  Na t iona l  Box Company v. 

New Amsterdam Casua l ty  Company, 1 4 0  M i s s .  257, 150 So. 539 

(1925) .  

The Respondent f a i l s  t o  p o i n t  o u t  t h a t  t h e  two Alaskan cases 

d e a l t  wi th  a s t a t u t e  t h a t  exp res s ly  provided t h a t  c o s t s  inc luded  

a t t o r n e y s '  f e e s .  Both d e c i s i o n s  w e r e  based on Rule of C i v i l  

Procedure 82 ( a )  (1) which s t a t e d :  

Unless t h e  c o u r t ,  i n  i t s  d i s c r e t i o n ,  
o therwise  d i r e c t s ,  t h e  fo l lowing  schedule  of  
a t t o r n e y ' s  f e e s  w i l l  be adhered t o  i n  
f i x i n g  such f e e s  f o r  t h e  p a r t y  recover ing  any 
money judgment t h e r e i n ,  as p a r t  of  t h e  c o s t s  
of t h e  a c t i o n  al lowed by l a w . . . .  

Should no recovery be  had,  a t t o r n e y ' s  
f e e s  for t h e  p r e v a i l i n g  p a r t y  may be f i x e d  
by t h e  c o u r t  as a p a r t  of t h e  c o s t s  o f  t h e  
a c t i o n ,  i n  i t s  d i s c r e t i o n ,  i n  a reasonable  
amount. 

Weckman, 529; L i b e r t y  Mutual, 999 .  

The i s s u e  w a s  n o t  whether f e e s  w e r e  inc luded  i n  t h e  t e r m  

c o s t s  as t h i s  was a l r eady  decided by t h e  s t a t u t e .  Rather t h e  
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i s s u e  w a s  whether t h e  i n s u r e r  had t o  pay a l l  c o s t s  o r  j u s t  a 

p r o r a t e d  amount based on t h e  p o l i c y  l i m i t s .  The Alaskan c a s e s  

a r e  i n  f u l l  accord wi th  F l o r i d a  law, which ho ld  t h a t  costs do n o t  -- 

i nc lude  f e e s ,  u n l e s s  e x p r e s s l y  provided f o r  i n  t h e  s t a t u t e  o r  

c o n t r a c t .  There i s  no such p rov i s ion  i n  t h e  p r e s e n t  case and t h e  

W i l l i a m s  op in ion  i s  l e g a l l y  i n c o r r e c t .  

Nat iona l  Box i s  an a n c i e n t  c a s e  which simply ho lds  t h a t  an 

i n s u r e r  must pay t h e  expense of l i t i g a t i n g  an appea l ,  where it 

exercises i t s  r i g h t s  t o  appea l ,  i n  l i e u  of paying t h e  judgment 

and then  it l o s e s  t h e  appea l .  Nat iona l  Box, 540- 541 .  

None of t h e s e  c a s e s  involve  t h e  presence of excess coverage,  

such as e x i s t s  i n  t h e  p r e s e n t  l awsu i t  and none of  t hose  case 

involved a s i t u a t i o n  where  t h e  primary carr ier ' s  l i a b i l i t y  w a s  

l i m i t e d  by s t a t u t e  and t h e  same s t a t u t e  provided t h a t  t h e  

P a t i e n t ' s  Compensation Fund would pay a t t o r n e y ' s  f ee s .  Therefore  

t h e  Respondent i s  c l e a r l y  i n c o r r e c t  when he s tates t h a t  a t  t h e  

t i m e  S t .  Paul  s o l d  t h e  p o l i c y  t o  t h e  d o c t o r s ,  t h a t  t h e  

unsuccess fu l  l i t i g a n t  was r equ i r ed  t o  bea r  t h e  c o s t  of paying 

s t a t u t o r i l y  awarded a t t o r n e y s '  f e e s .  Rather it was t h e  Fund t h a t  

w a s  r equ i r ed  t o  pay a t t o r n e y s '  f e e s ,  i n  a d d i t i o n  t o  t h e  excess  

amount of l i a b i l i t y  over  t h e  primary $ 1 0 0 , 0 0 0 ,  a s  provided f o r  by 

t h e  s t a t u t e .  

S i m i l a r l y  t h e  Respondent i s  l e g a l l y  i n c o r r e c t  when he states 

t h a t  t h e  Third  D i s t r i c t ' s  Opinion simply i n t e r p r e t e d  t h e  t e r m  

" a l l  c o s t s "  t o  mean a l l  c o s t s ;  because t h e  t e r m  " cos t s "  i n  

F l o r i d a  have never been cons t rued  t o  i nc lude  a t t o r n e y s '  fees. 

This  e r r o r  i s  s u b s t a n t i a t e d  by t h e  f a c t  t h a t  t h e  Respondent has  
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failed to cite a single case that stands for the proposition that 

all cost of defending the suit includes the payment of 

statutorily awarded fees. Rather the caselaw as cited by the 

Petitioner, the Amicus and the Respondent clearly establishes 

that costs do - not include statutorily awarded fees. The 

Respondent has not addressed a single one of the cases cited by 

St. Paul, which are controlling in the present lawsuit and 

require reversal. 

More importantly the Respondent totally ignores the 

legislative intent and public policy behind the statutory 

scheme which provides for the payment of attorneys' fees. It is 

undisputed that the legislative design was for the Patient's 

Compensation Fund to pay statutory attorneys' fees. The 

preamble to the Statute, Section 768.56, specifically stated that 

the purpose of the attorney fee statute was to prevent the 

unnecessary and frivolous litigation of medical malpractice 

claims. Since the primary carrier St. Paul, or the FMMJUA, in 

these cases can not settle beyond its $100,000 limit, and only 

the Patients' Compensation Fund or the excess carrier can settle, 

the clear legislative purpose was that the Fund or excess carrier 

pay the statutory fees. 

Furthermore the same statute states that the primary carrier 

or the FMMJUA must defend the entire case and cannot enter into a 

settlement which would require excess payments by the Patient's 

Compensation Fund. Since the express purpose of the attorneys' 

fees statute is to discourage unnecessary and frivolous 

litigation, it is clear that the legislative intent was for the 
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Fund t o  pay t h e  s t a t u t o r i l y  awarded f e e s ,  s i n c e  t h e  Fund i s  t h e  

on ly  e n t i t y  which can se t t l e  t h e  case f o r  more than  t h e  primary 

$ 1 0 0 , 0 0 0 .  The s t a t u t e  s p e c i f i c a l l y  s t a t e s  t h e  primary carrier o r  

t h e  FMMJUA cannot  se t t le  f o r  more and o b l i g a t e  t h e  P a t i e n t ' s  

Compensation Fund. 

I t  i s  a l s o  important  t o  remember t h a t  a t  t h e  t i m e  t h e  

c o n t r a c t  w a s  e n t e r e d  i n t o  it was c l e a r l y  t h e  i n t e n t  o f  t h e  

l e g i s l a t u r e  t h a t  t h e  h e a l t h  c a r e  p rov ide r s  l i a b i l i t y  be l i m i t e d  

t o  $ 1 0 0 , 0 0 0 .  F l o r i d a  P a t i e n t ' s  Compensation Fund v. Bouchoc, 514 

So.2d 52, 5 4  ( 1 9 8 7 ) :  "It  i s  unreasonable  t o  b e l i e v e  t h a t  t h e  

l e g i s l a t u r e  would have in tended  t h a t  t h e  h e a l t h  care p rov ide r  be 

he ld  r e s p o n s i b l e  f o r  t h e  amount of a t t o r n e y s '  f e e s  over and above 

t h e  $ 1 0 0 , 0 0 0  when t h e  s t a t u t e  contemplated t h a t  t h e  Fund would 

pay a l l  judgments i n  excess  of $ 1 0 0 , 0 0 0 " .  Therefore  it is  clear 

t h a t  t h e  Highway Casua l ty  l i n e  of c a s e s  do n o t  apply t o  t h i s  

s i t u a t i o n ,  as t h e  Supreme Court has  i n t e r p r e t e d  t h e  s t a t u t e  t o  

say t h a t  t h e  h e a l t h  care p rov ide r s  should no t  be r e s p o n s i b l e  fo r  

f e e s  over and above t h e  $ 1 0 0 , 0 0 0 .  

The except ion  i n  Bouchoc i s  simply t h a t  where t h e  h e a l t h  

care p rov ide r  and i n s u r e r  ag ree  t h a t  t h e  i n s u r e r  w i l l  p rov ide  

coverage f o r  a t t o r n e y s '  f e e s ,  t hen  t h e  h e a l t h  care p r o v i d e r ' s  

insurance  w i l l  pay such f e e s .  I f  t h e r e  i s  no such agreement, 

a s  below, then  t h e  Fund must pay t h e  a t t o r n e y s '  f e e s .  Bouchoc, 

54. 

There was no need t o  provide an exc lus iona ry  p rov i s ion  o r  t o  

l i m i t  t h e  d e f i n i t i o n  of  t h e  t e r m  " c o s t s "  s i n c e ,  a t  t h e  t i m e  t h e  

p o l i c y  w a s  e n t e r e d  i n t o ,  t h e  c lear  l a w  i n  F l o r i d a  was t h a t  t h e  
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Fund w a s  t o  pay t h e  a t t o r n e y s '  f e e s .  I n  a d d i t i o n  t h e  law i n  

F l o r i d a  i s  t h a t  c o s t s  do n o t  i nc lude  s t a t u t o r i l y  awarded f e e s .  

Dade County v. S t r a u s s ,  supra .  F l o r i d a ,  i n  cons t ru ing  t h e  t e r m  

costs,  has he ld  t h e  t e r m  t o  i t s  g e n e r a l  meaning and has  n o t  

j u d i c i a l l y  expanded t h e  d e f i n i t i o n ,  t o  i nc lude  f e e s .  Harris v .  

Richard N. Groves Rea l ty ,  Inc . ,  315 So.2d 528 ( F l a .  4 th  DCA 

1975);  Bakers Mul t ip l e  Line Insurance Company v. Blanton,  352 

So.2d 81 (F la .  4 t h  DCA 1 9 7 7 ) .  See a lso ,  S i s k  v. Sandi ten  

Investment Limited,  6 6 2  P.2d 317 (Okla. APP 1983) ( t h e  p l a i n  

usage of t h e  word " c o s t s "  i n  a s t a t u t e  p rov id ing  t h e  award 

the reo f  i s  no t  o r d i n a r i l y  unders tood t o  inc lude  a t t o r n e y s '  f ee s :  

p l a i n  words of t h e  s t a t u t e  do n o t  provide f o r  t h e  i n c l u s i o n  of  

a t t o r n e y s '  f e e s  a s  o rd ina ry  c o s t s ,  and w e  are n o t  f r e e  t o  expand 

t h e i r  meaning by c o n s t r u c t i o n  t o  inc lude  a t t o r n e y s '  f e e s ) .  

The Respondent has  a l so  ignored t h e  d e c i s i o n  i n  F l o r i d a  

P a t i e n t  Compensation Fund v. Maurer, 493 So.2d 510 ( F l a .  2d DCA 

1 9 8 6 1 ,  where t h e  Second D i s t r i c t  s p e c i f i c a l l y  s t a t e d :  " w e  reject ,  

however, FPCF's  f u r t h e r  a s s e r t i o n  t h a t  Maurer and t h e  h o s p i t a l  

should pay t h e  a t t o r n e y s '  f e e s  based on t h e  premise t h a t  such 

a t t o r n e y s '  f e e s  are t o  be t r e a t e d  a s  costs".  Maurer, 511. I n  

s p i t e  of t h a t  l e g a l  r u l i n g  t h e  Second D i s t r i c t  went on t o  hold  

t h e  h e a l t h  c a r e  p rov ider  and t h e  h o s p i t a l  l i a b l e  f o r  a t t o r n e y s '  

f e e s ,  which d e c i s i o n  w a s  quashed by t h i s  Court  i n  Bouchoc. 

i s  no ques t ion  t h a t  t h e  Williams d e c i s i o n  i s  i n  d i r e c t  and 

express  c o n f l i c t  w i t h  Bouchoc. This  Court  can now r e s o l v e  

c o n f l i c t  and can e x p r e s s l y  add res s  t h e  i s s u e  l e f t  open i n  

There 

t h e  

Bouchoc, o f  whether t h e  t e r m  " c o s t s "  used i n  t h e  primary 
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insurance  carr ier ' s  p o l i c y  should be cons t rued  t o  i nc lude  

a t t o r n e y s '  f e e s ,  c o n t r a r y  t o  t h e  o rd ina ry  usage of  t h e  t e r m  

" c o s t s " ,  r e q u i r i n g  t h e  payment of t h e  f e e s  by t h e  primary 

insurance  carrier.  

The Third  D i s t r i c t  ignored w e l l  e s t a b l i s h e d  r u l e s  of 

c o n s t r u c t i o n  t h a t  apply t o  insurance  p o l i c i e s  and has misappl ied  

t h i s  C o u r t ' s  holding i n  F l o r i d a  P a t i e n t ' s  Compensation Fund v.  

R o w e ,  4 7 2  So.2d 1145 ( F l a .  1985) ,  i n  o r d e r  t o  expand coverage 

under t h e  c l e a r  and unambiguous t e r m  "costs".  The Respondent has 

provided no case law o r  any o t h e r  a u t h o r i t y  t o  suppor t  t h e  Third  

Dis t r ic t ' s  dec i s ion .  The reason of course  i s  t h a t  t h e  law i n  

F l o r i d a  and o t h e r  j u r i s d i c t i o n s  which have addressed t h e  t e r m  

" c o s t s "  have he ld  t h a t  t h e  t e r m  does n o t  i nc lude  s t a t u t o r i l y  

awarded a t t o r n e y s '  f e e s .  The impact of t h e  Decis ion i s  t o  render  

t h e  primary insurance  c a r r i e r s ,  p rov id ing  medical  ma lp rac t i ce  

insurance  coverage pursuant  t o  t h i s  s t a t u t e ,  l i a b l e  f o r  m i l l i o n s  

of  d o l l a r s  i n  a t t o r n e y s '  f e e s ,  which w a s  c l e a r l y  no t  contemplated 

by t h e  s t a t u t e ,  nor by t h e  c o n t r a c t i n g  p a r t i e s .  The ex t ens ion  o f  

l i a b i l i t y  under t h e  ma lp rac t i ce  s t a t u t e  and t h e  insurance  

p o l i c i e s ,  w i l l  have a grave  and seve re  impact on h e a l t h  care 

p r o v i d e r s ,  i n s u r e r s  and t h e  p u b l i c  i n  gene ra l .  A s  t h e  Third  

D i s t r i c t ' s  op in ion  i n  Williams i s  c o n t r a r y  t o  t h e  law i n  F l o r i d a ,  

t o  t h e  l e g i s l a t i v e  i n t e n t  and t o  t h e  p u b l i c  p o l i c y  behind t h e  

s t a t u t e ,  t h e  Opinion below must be reversed .  
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CONCLUSION 

The Thi rd  D i s t r i c t  h a s  e r r e d  as a mat te r  of l a w  i n  expanding 

t h e  d e f i n i t i o n  o f  t h e  c lear  and unambiguous t e r m  "costs" t o  

i n c l u d e  a t t o r n e y s '  f e e s  i n  excess of t h e  s t a t u t o r y  l i m i t s  of  

l i a b i l i t y  and t h e  Opinion must  be r e v e r s e d .  
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RICHARD A. SHERMAN, P.A.  
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P o s t  O f f i c e  D r a w e r  1 4 4 6 0  
F o r t  Lauderdale ,  FL 33302 

V i c t o r  H. Womack, Esqu i r e  
S u i t e  305 
7700  N. Kenda l l  Drive 
M i a m i ,  FL 33156 

L a w  O f f i c e s  o f  
RICHARD A. SHERMAN, P.A.  
Richard  A. Sherman, Esqu,re 
Rosemary B. Wilder ,  Esqu i r e  
S u i t e  1 0 2  N J u s t i c e  Bu i ld ing  
524 South Andrews Avenue 
F o r t  Lauderda le ,  FL 33301 
(305) 525-5885 - Broward 
(305) 940-7557 - Dade 

By: 
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LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING, 5 2 4  SOUTH ANDREWS AVE., FORT LAUDERDALE, FLA. 33301 S T E L .  (305) 5 2 5 - 5 8 8 5  

SUITE 518 BISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 * TEL. (305) 9 4 0 - 7 5 5 7  




