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STATEMENT OF THE CASE AND OF THE FACTS 

J o h n  P. F i t z g e r a l d  was t h e  lawyer fo r  S i l v i o  G i a n n e t t i .  

M r .  G i a n n e t t i  was a n  e x p e r i e n c e d  b u s i n e s s m a n  i n v o l v e d  i n  t h e  

c o n s t r u c t i o n  of p u b l i c  works  projects  i n  F l o r i d a  and Mich igan  

( 2 6 9 ,  271)  and t h e  o i l  e x p l o r a t i o n  b u s i n e s s  i n  T e x a s  ( 2 7 1 ) .  

The  b a r  and r e s p o n d e n t  are i n  a g r e e m e n t  t h a t  i n  Sep tember  

1979,  J o h n  F i t z g e r a l d  and  S i l v i o  G i a n n e t t i  became p a r t n e r s  for  

t h e  p u r c h a s e  and  o w n e r s h i p  of a parcel of l a n d  i n  J u p i t e r ,  

F l o r i d a .  T i t l e  was t a k e n  i n  t h e  name of J o h n  P. F i t z g e r a l d ,  

T r u s t e e .  T h e r e  was no  p a r t n e r s h i p  a g r e e m e n t .  Appellee owed 

S i l v i o  G i a n n e t t i  a f i d u c i a r y  d u t y  b o t h  as  a lawyer and a s  t r u s t e e  

for  t h e  p a r t n e r s h i p .  

On May 1 ,  1981,  J o h n  P. F i t z g e r a l d  mor tgaged  t h e  property t o  

s e c u r e  a p e r s o n a l  l o a n  from Lawrence Simon ( b a r ' s  e x h i b i t  # 1 1 )  . 
M r .  G i a n n e t t i  t e s t i f i e d  t h a t  M r .  F i t z g e r a l d  d i d  n o t  t e l l  him h e  

had  mor tgaged  t h e  property ( 2 6 5 ,  2 6 6 ) ,  and  J o h n  F i t z g e r a l d  

t e s t i f i e d  t h a t  h e  d i d ,  e i t h e r  i n  p e r s o n  or o v e r  t h e  t e l e p h o n e  

( 8 8 ) .  G i a n n e t t i  and  F i t z g e r a l d  t r a n s a c t e d  most b u s i n e s s  by phone  

( 2 7 5 ) .  Later t h e  same year ,  t h e  mortgage was p a i d  o f f  o u t  of 

p r o c e e d s  from a c l o s i n g  o n  t h e  s a l e  t o  O c e a n s i d e  Development  

C o r p o r a t i o n  ( b a r ' s  e x h i b i t  # 1 2 ) .  

G i a n n e t t i  t e s t i f i e d  t h a t  h e  a d v i s e d  M r .  F i t z g e r a l d  h e  would 

b e  t r a v e l i n g  i n  I t a l y  for  t h i r t y  t o  f o r t y - f i v e  d a y s  ( 2 7 7 ) .  

G i a n n e t t i  g a v e  spec i f ic  a u t h o r i t y  t o  F i t z g e r a l d  t o  s e l l  t h e  

property ( 2 7 8 ) .  H i s  t e s t i m o n y  before t h e  referee was t h a t  h e  

approved  t h e  s a l e  to  O c e a n s i d e  for  $420,000.00 ( 2 8 0 ) .  Appellee 
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a d m i t s  t h a t  G i a n n e t t i  a lso s a y s  t h e  r e v e r s e .  U n f o r t u n e l y ,  t h e  

bar h a s  c h o s e n ,  i n  i t s  s t a t e m e n t  of t h e  case and  of t h e  f ac t s ,  t o  

o n l y  r e l a t e  t h o s e  times d u r i n g  G i a n n e t t i ' s  t e s t i m o n y  t h a t  h e  

d e n i e d  knowledge or d e n i e d  g i v i n g  F i t z g e r a l d  a u t h o r i t y  t o  perform 

ac t s  for  him. 

G i a n n e t t i  a d m i t t e d  t h a t  M r .  F i t z g e r a l d  had h i s  a u t h o r i t y  t o  

e n t e r  i n t o  a c o n t r a c t  t o  s e l l  t h e  property ( 2 8 9 ) .  H e  a d m i t t e d  

t h a t  M r .  F i t z g e r a l d  had s e n t  him a copy of a c o n t r a c t  be tween  

h i m s e l f  and some p u r c h a s e r s  ( 2 8 9 ) .  Due t o  t h e  fac t  t h a t  t h e r e  

had b e e n  a p r io r  c o n t r a c t  on  t h e  p r o p e r t y  which  had f a l l e n  

t h r o u g h ,  M r .  G i a n n e t t i  was u n c e r t a i n  which c o n t r a c t  h e  had  b e e n  

f u r n i s h e d  ( 2 9 8 ) .  

The  b a r  made much ado a t  t h e  h e a r i n g  of t h i s  matter and i t s  

b r i e f  a b o u t  t h e  o r i g i n a l  c o n t r a c t  w i t h  O c e a n s i d e  p r o v i d i n g  for  a 

$120,000.00 s e c o n d  mor tgage  and i t  b e i n g  m o d i f i e d  t o  a 

$170,000.00 p u r c h a s e  money s e c o n d  mor tgage .  As e x p l a i n e d  by M r .  

F i t z g e r a l d ,  and n o t  d i s p u t e d  by anyone ,  t h e  p u r c h a s e r ,  O c e a n s i d e ,  

had  a s h o r t f a l l  i n  i t s  p u r c h a s e  money f u n d s  from i ts  f i rs t  l e n d e r  

i n  t h e  amount o f  $50 ,000 .00 .  T h a t  amount was escrowed t o  a n  

i n t e r e s t  r e s e r v e  t h u s  r e q u i r i n g  e i t h e r  a t e r m i n a t i o n  of t h e  

t r a n s a c t i o n  or a n  i n c r e a s e  i n  t h e  p r i n c i p a l  amount of t h e  

mor tgage  ( 7 1 ) .  R e g a r d l e s s ,  G i a n n e t t i ' s  t e s t i m o n y  was t h a t  h e  was 

happy t o  r e c e i v e  t h e  mortgage ( 2 8 3 ) .  

G i a n n e t t i  was happy t o  r e c e i v e  a mor tgage  e a r n i n g  15% ( 2 8 4 ) ,  

and h e  was happy when t h e  l o t  was sold ( 2 8 4 ,  2 8 5 ) .  

By O c t o b e r  20 ,  1983,  M r .  G i a n n e t t i  had d e c i d e d  t h a t  h e  had 

approved  t h e  sa le  t o  O c e a n s i d e  Development ,  I n c .  fo r  $420,000 .OO, 
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b u t  t h a t  h i s  problem w a s  t h a t  F i t z g e r a l d  had a c t e d  as a t t o r n e y  

for  t h e  p u r c h a s e r ,  O c e a n s i d e  ( b a r ' s  e x h i b i t  #23 ,  c o m p l a i n t ,  

G i a n n e t t i  v .  F i t z g e r a l d  p a r a g r a p h  1 0 ) .  A t  t h e  t r i a l  of t h i s  

matter b e f o r e  t h e  referee,  b o t h  M r .  G i a n n e t t i  ( 2 8 0 )  a n d  h i s  

lawyer ( 3 1 3 )  claimed t h a t  t h e  a l l e g a t i o n  i n  t h e  c o m p l a i n t  was i n  

error n o t  o n l y  i n  i t s  a l l e g a t i o n  t h a t  r e s p o n d e n t  r e p r e s e n t e d  b o t h  

pa r t i e s ,  b u t  a lso i n  error i n  d e s c r i b i n g  M r .  G i a n n e t t i ' s  approval 

of t h e  proposal t o  s e l l  t o  O c e a n s i d e  for $420,000.00.  

R e s p o n d e n t  a d m i t s  t h a t  m o n i e s  from t h e  c l o s i n g  were a p p l i e d  

t o  what  h a s  b e e n  d e s c r i b e d  as t h e  Morris a n d  E n s i n g e r  n o t e s  and  

m o r t g a g e s  ( b a r ' s  e x h i b i t s  #14 and  # 1 5 ) .  M r .  F i t z g e r a l d  e x p l a i n s  

t h a t  of t h e  p r o c e e d s  u s e d  to  f u n d  t h o s e  m o r t g a g e s ,  o n e  of t h e  

mortgages a c t u a l l y  b e l o n g e d  t o  him, and  o n e  t o  M r .  G i a n n e t t i  ( 9 9 ,  

1 0 0 ) .  T h e  l o a n s  were made t o  employees of b u s i n e s s e s  owned by 

F i t z g e r a l d ,  a n d ,  as  h e  e x p l a i n s ,  M r .  G i a n n e t t i  was aware of and 

a g r e e d  t o  t h e  mortgages ( 1 0 2 ) .  F i t z g e r a l d  h a s  p e r s o n a l l y  paid 

o f f  t h o s e  m o r t g a g e s  ( 5 4 1 ) .  

On December 21 ,  1981 a s a t i s f a c t i o n  of t h e  G i a n n e t t i  

mortgage was r e c o r d e d  i n  t h e  p u b l i c  r e c o r d s  of Palm Beach County  

( b a r ' s  e x h i b i t  #20). S i l v i o  and Mary G i a n n e t t i ' s  s i g n a t u r e s  o n  

t h e  s a t i s f a c t i o n  are forgeries.  I t  is t h a t  s a t i s f a c t i o n  of 

mortgage which  h a s  spawned s e v e r a l  l a w s u i t s ,  appeals,  s e t t l e m e n t s  

a n d  t h i s  s u b j e c t  case. T h e r e  h a s  b e e n  no  e v i d e n c e  t h a t  M r .  

F i t z g e r a l d  was t h e  f o r g e r ,  o r  aware of a n y  f o r g e r y .  T h e r e  h a s  

b e e n  n o  f i n d i n g  of s u c h  f a c t  by a n y o n e  i n  a n y  case a n d  t h e r e  is  

n o  e v i d e n c e  o f  a n y  m o t i v a t i o n  o n  t h e  p a r t  of F i t z g e r a l d  t o  

p r o c u r e  forged s i g n a t u r e s .  
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John P. Fitzgerald has admitted that he was negligent in the 

handling of the satisfaction of mortgage ( 5 2 4 ) .  He has admitted 

that his signing of the satisfaction as a notary was in violation 

of Section 1 1 7 . 0 9 (  1 ) .  This court's referee found Mr. Fitzgerald 

grossly negligent and that he violated the law. 

Fred Harney, president of Oceanside Development, advised 

John Fitzgerald that he had been in contact with Giannetti in 

order to substitute collateral and obtain a satisfaction of the 

mortgage ( 4 9 5 ) .  Mr. Fitzgerald prepared the satisfaction of 

mortgage, signed it as a notary and left it with his secretary to 

affix his notary seal when the satisfaction was delivered with 

the Giannetti signatures thereon. The bar called Linda Parker 

Zimmer, who was at that time Mr. Fitzgerald's secretary, and she 

confirmed that it was not unusual for her to be asked to do this 

(360). 

Fitzgerald had been told by Fred Harney that he was going to 

discuss with Giannetti the satisfaction of the mortgage by a 

substitution of collateral ( 1 1 5 ) .  Giannetti told Mr. Fitzgerald 

in December or January that he was coming up to West Palm Beach 

in order to get a new note ( 5 0 2 ) .  

The bar's witnesses, Fred Harney, his daughter, Deborah 

Harney, and Mr. Fitzgerald all agree that Giannetti had consented 

to a substitution of collateral for the $ 1 7 0 , 0 0 0 . 0 0  obligation. 

Deborah Harney, Fred Harney's daughter, and an officer of 

Oceanside, testified that Giannetti had come to Jupiter, met with 

her father at the construction trailer on site and that two 

different notes had been prepared that day for substitution, so 
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I '  

t h a t  M r .  G i a n n e t t i  c o u l d  " s u b o r d i n a t e "  h i s  mortgage (399 ,  401, 

407, 4 0 9 ) .  

Fred  Harney  t e s t i f i e d  t h a t  h e  m e t  w i t h  M r .  G i a n n e t t i  fo r  t h e  

p u r p o s e  of s u b s t i t u t i n g  c o l l a t e r a l  or n o t e s  e i t h e r  i n  t h e  f a l l  of 

1982 ( 1 9 8 )  or  May of 1982 ( 2 0 3 )  or  when t h e  n o t e  w a s  s i g n e d  

( 1 9 8 ) .  

The r e p l a c e m e n t  n o t e  s i g n e d  by M r .  Harney  i s  d a t e d  December 

10, 1981 ( b a r ' s  e x h i b i t  # 1 9 ) .  F i t z g e r a l d  d i d  n o t  prepare t h e  

n o t e  ( 5 0 1 ) .  

From t h e  b e g i n n i n g ,  a f t e r  t h e  c l o s i n g  i n  which O c e a n s i d e  

r e c e i v e d  t i t l e  t o  t h e  p r o p e r t y  and  g a v e  M r .  G i a n n e t t i  a mortgage, 

M r .  Harney knew t h a t  h e  had t o  g e t  r i d  of t h e  second  m o r t g a g e  i n  

order t o  o b t a i n  c o n s t r u c t i o n  f i n a n c i n g  ( 2 1 1 ,  2 1 3 ) .  Deborah 

Harney t e s t i f i ed  t h a t  h e r  f a t h e r ,  F r e d ,  had s a i d  t h a t  h e  would 

n o t  be a b l e  t o  g e t  c o n s t r u c t i o n  f i n a n c i n g  u n l e s s  h e  d i d  s o m e t h i n g  

w i t h  t h e  G i a n n e t t i  mortgage ( 4 3 8 ) .  

M r .  Harney  t e s t i f i e d  t h a t  when h e  g a v e  t h e  new n o t e  t o  M r .  

G i a n n e t t i ,  whenever  h e  d i d ,  h e  b e l i e v e d  t h a t  t h e  n o t e  and 

mor tgage  g i v e n  a t  t h e  t i m e  o f  c l o s i n g  had b e e n  s a t i s f i e d  and t h a t  

t h e r e  was no  l o n g e r  a l i e n  upon t h e  property (203 ,206) .  

I t  is  o b v i o u s  t h a t  M r .  Harney  knew t h a t  h i s  o b l i g a t i o n  t o  M r .  

G i a n n e t t i  was coming d u e ,  a c c o r d i n g  t o  i ts  terms, i n  t h e  s p r i n g  

of 1982 and t h a t  h e  had t o  g e t  i t  s a t i s f i e d  i n  o r d e r  t o  o b t a i n  

h i s  c o n s t r u c t i o n  f i n a n c i n g .  H e  c o n t a c t e d  M r .  G i a n n e t t i  t o  

d i s c u s s  a s u b s t i t u t i o n  of co l l a t e ra l  and t o l d  M r .  F i t z g e r a l d  t h a t  

t h a t  communica t ion  had  t a k e n  place ( 4 9 5 ) .  M r .  F i t z g e r a l d  

f o o l i s h l y  a l l o w e d  t h e  s a t i s f a c t i o n  t o  take place w i t h o u t  proper 
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p r e c a u t i o n  or p r o t e c t i o n  of h i s  c l i e n t  and p a r t n e r ,  S i l v i o  

G i a n n e t t i .  However, i n  a c c o r d a n c e  w i t h  t h e  o v e r w h e l m i n g  e v i d e n c e  

p r e s e n t e d  b y  t h e  ba r ' s  own w i t n e s s e s ,  M r .  G i a n n e t t i  d i d  come t o  

J u p i t e r ,  m e t  w i t h  M r .  H a r n e y ,  a n d  a c c e p t e d  a s u b s t i t u t i o n  of 

co l l a t e ra l ,  a l l  o f  which  was c o n s i s t e n t  w i t h  what  r e s p o n d e n t  had 

b e e n  t o l d  by Harney .  

A c c o r d i n g  t o  F r e d  H a r n e y ,  h e  t o l d  M r .  G i a n n e t t i  t h a t  h e  had 

a $1 ,200 ,000 .00  p u r c h a s e  money m o r t g a g e  o n  some property o n  Cape 

Cod ( 2 2 0 ) .  

A c c o r d i n g  t o  G i a n n e t t i ,  h e  d i d  n o t  meet w i t h  M r .  Harney  a t  a 

c o n s t r u c t i o n  t r a i l e r ,  b u t  r a t h e r  i n  t h e  completed b u i l d i n g  ( w h i c h  

would p u t  o f f  t h e  t i m i n g  of t h e  m e e t i n g )  ( 3 0 0 ) .  M r .  G i a n n e t t i  

d e n i e s  d i s c u s s i o n s  a b o u t  a s u b s t i t u t i o n  of a n o t h e r  n o t e  ( 3 0 1 ) .  

H e  a d m i t s  t h a t  a f t e r  t h e  i n i t i a l  m e e t i n g ,  whenever  i t  t o o k  place,  

h e  m e t  w i t h  M r .  Harney  o n  t h e  s i t e  f o u r  more times ( 3 0 1 ) .  

G i a n n e t t i  a d m i t s  t h a t  a t  t h e  t i m e  of h i s  f irst  m e e t i n g  w i t h  

H a r n e y ,  h e  was aware t h a t  h e  h a d  a mortgage o n  t h e  property i n  

t h e  amount o f  $ 1 7 0 , 0 0 0 . 0 0 ,  b e c a u s e  J o h n  F i t z g e r a l d  had t o l d  him 

so ( 3 0 2 ) .  H e  s t a t e s  t h a t  t h e  r e a s o n  t h a t  h e  m e t  w i t h  M r .  Harney  

was n o t  t h a t  h e  w a s  upset a b o u t  a n y t h i n g  ( 3 0 3 ) ,  b u t  t h a t  "1 w a s  

l o o k i n g  t o  g e t  p a i d "  ( 3 0 4 ) .  For w h a t e v e r  r e a s o n ,  i t  was n o t  

u n t i l  t h e  project was f a i l i n g  and M r .  G i a n n e t t i  had n o t  b e e n  

p a i d ,  by t h e  f a l l  of 1983,  t h a t  h e  went  t o  a lawyer t o  h a v e  him 

" i n v e s t i g a t e "  ( 3 0 6 ) .  

T h e  b a r ' s  w i t n e s s ,  Deborah  H a r n e y ,  t e s t i f i e d  t h a t  h e r  f a t h e r  

a d m i t t e d  t h a t  t h e  s a t i s f a c t i o n  had  b e e n  o b t a i n e d  f r a u d u l e n t l y  

( 4 1 5 ) .  S h e  and h e r  f a t h e r  had d i s c u s s e d  t h e  s a t i s f a c t i o n  and  how 
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h e  had s a i d  t h a t  h e  would n o t  be ab le  t o  g e t  c o n s t r u c t i o n  

f i n a n c i n g  u n l e s s  h e  d i d  s o m e t h i n g  w i t h  t h e  G i a n n e t t i  mortgage 

( 4 3 8 ) .  A t  t h e  time of t h e  f i r s t  m e e t i n g  w i t h  M r .  G i a n n e t t i ,  s h e  

t e s t i f i e d  t h a t  s h e  w a s  aware o f  t h e  mortgage h a v i n g  been  

s a t i s f i e d  ( 4 1 4 ) .  She  f u r t h e r  t e s t i f i e d  t h a t  s h e  and h e r  f a t h e r  

were engaged  i n  t h e  making of f r a u d u l e n t  l o a n  a p p l i c a t i o n s  t o  

l e n d e r s  i n  order t o  g e t  t h e  c o n s t r u c t i o n  l o a n  a p p l i c a t i o n ,  n o t  

showing t h e  o b l i g a t i o n  owed t o  M r .  G i a n n e t t i  ( 4 2 1 ) .  

A s  t h e  b a r ' s  s t a t e m e n t  of t h e  case and f ac t s  n o t e s ,  a f t e r  

t h e  s a t i s f a c t i o n  of mortgage was r e c o r d e d ,  F r e d  Harney  s e c u r e d  

h i s  c o n s t r u c t i o n  f i n a n c i n g  f rom S u n r i s e  S a v i n g s  and Loan 

A s s o c i a t i o n  of F l o r i d a .  S u n r i s e  and  G i a n n e t t i  l a t e r  had  

l i t i g a t i o n  i n v o l v i n g  t h e  p r i o r i t y  of t h e i r  mortgages as l i e n s  o n  

t h e  property.  

G i a n n e t t i  f i l e d  s u i t  a g a i n s t  O c e a n s i d e  Development ,  Harney  

a n d  M r .  F i t z g e r a l d  o n  O c t o b e r  2 0 ,  1983 ( b a r ' s  e x h i b i t  # 2 3 ) .  

A t  t r i a l ,  t h e  case was s e t t l e d .  The  b a r ' s  s t a t e m e n t  of case and 

f a c t s ,  a t  p a g e  8 ,  makes p a i n s  to  d e s c r i b e  t h e  s e t t l e m e n t  as  

" c a r e f u l l y  d e s i g n e d "  and " t o  a v o i d  e v e n  a n  a p p e a r a n c e  of d o u b l e  

r e c o v e r y . .  . ' I .  The  b a r ' s  s t a t e m e n t  is  p u r e  a rgumen t .  The  p a r t i e s  

s e t t l e d  t h e  case for a l o t  o f  r e a s o n s ,  b u t ,  as M r .  F i t z g e r a l d  

t e s t i f i e d ,  h e  acknowledged  h i s  r e s p o n s i b i l i t y  t o  M r .  G i a n n e t t i  

( 5 2 4 ) ,  and G i a n n e t t i ' s  a t t o r n e y  f e l t  t h e  s e t t l e m e n t  was " t h e  b e s t  

p o s s i b l e  s e t t l e m e n t  fo r  t h e  G i a n n e t t i s "  ( 3 4 2 ) .  A f i n a l  judgment  

w a s  a g r e e d  upon i n  which J o h n  F i t z g e r a l d  was d e t e r m i n e d  t o  b e  

l i a b l e  for  b r e a c h  o f  c o n t r a c t  ( b a r ' s  e x h i b i t  # 2 1 ) .  Under t h a t  

f i n a l  j udgmen t ,  M r .  F i t z g e r a l d  h a s  made payment  f o r  h i s  l i a b i l i t y  
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o n  t h e  Morris and E n s i n g e r  n o t e s ,  and G i a n n e t t i ' s  l o a n s  t o  M r .  

F i t z g e r a l d ,  d i s c u s s e d  be low.  T h e r e  is a r e m a i n i n g  i s s u e  as t o  

r e s p o n s i b i l i t y  f o r  a t t o r n e y ' s  fees ( 3 3 6 ,  1 1 1 ) .  M r .  F i t z g e r a l d  

w a s  n o t  r e q u i r e d  t o  pay t h e  amounts  d u e  o n  t h e  mortgage g i v e n  by 

O c e a n s i d e  t o  M r .  G i a n n e t t i  ( 5 4 1 ) .  

The  s e t t l e m e n t  a g r e e m e n t  be tween  t h e  pa r t i e s  i n  t h e  a c t i o n  

a g a i n s t  F i t z g e r a l d  was announced  o n  t h e  r e c o r d  before t h e  

H o n o r a b l e  Mary Lupo, C i r c u i t  C o u r t  J u d g e ,  F i f t e e n t h  J u d i c i a l  

C i r c u i t ,  Palm Beach County .  The  bar  i n t r o d u c e d  i n t o  e v i d e n c e  of 

t h i s  c a u s e  a t r a n s c r i p t  of t h e  p r o c e e d i n g s ,  b a r ' s  e x h i b i t  #22. 

T h e r e ,  a t  p a g e  18 ,  M r .  G i a n n e t t i ' s  c o u n s e l  p u t  o n  t h e  r e c o r d  h i s  

and h i s  c l i e n t ' s  u n d e r s t a n d i n g  of t h e i r  o b l i g a t i o n s  n o t  t o  prefer 

c h a r g e s  a g a i n s t  M r .  F i t z g e r a l d  for a n y  of t h e  a c t i o n s  a r i s i n g  o u t  

of h i s  r e p r e s e n t a t i o n  of M r .  G i a n n e t t i .  T h i s  was a n  i m p o r t a n t  

pa r t  of t h e  s e t t l e m e n t  of t h a t  s u i t ,  as  e v i d e n c e d  by  t h e  exchange  

be tween c o u n s e l  a t  page 9 of ba r ' s  e x h i b i t  # 2 2 .  The s e t t l e m e n t  

o c c u r r e d  o n  F e b r u a r y  2 2 ,  1985 .  

G i a n n e t t i ' s  a t t o r n e y  was Scott  S h e f t a l l .  H e  t e s t i f i e d  

t h a t  b e f o r e  t h e y  f i n a l l y  a g r e e d  t o  s e t t l e  t h e  case, a c o n f e r e n c e  

c a l l  was made t o  Joe Rei te r  who was t h e n  p r e s i d e n t - e l e c t  of t h e  

F l o r i d a  Bar ( 3 4 1 ) .  The  a t t o r n e y s  d i s c u s s e d  w i t h  M r .  Re i te r  t h e  

s i t u a t i o n  i n  o r d e r  t o  g a i n  a n  o p i n i o n  as  t o  w h e t h e r  t h e r e  w a s  a n y  

o b l i g a t i o n  t o  go a n y  f u r t h e r  or t o  report a n y  a c t i o n s  t o  t h e  

F l o r i d a  Bar, M r .  Reiter a p p a r e n t l y  c l e a r e d  t h e  way for  t h e  

s e t t l e m e n t  ( 3 4 3 ,  3 4 4 ) .  

As a r e s u l t  of s t i p u l a t i o n  for s e t t l e m e n t ,  t h e  a g r e e d  f i n a l  

judgment  p r o v i d e d  ( b a r ' s  e x h i b i t  # 2 1 ) :  
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"The Defendant, OCEANSIDE DEVELOPMENT, INC., is 
found by the court to have committed fraud upon 
the Plaintiffs, SILVIO and MARY GIANNETTI. A 
satisfaction of mortgage dated December 15, 1981 
was procured by the corporation's agents through 
fraud and without the knowledge or consent of 
Plaintiffs and without any negligence on the part 
of the Plaintiffs.. .I' 

The final judgment went on to cancel the satisfaction and 
I 

reinstate the mortgage as a valid lien upon the property. 

Later, the action between Sunrise and Giannetti was litigated. 

In his litigation with Sunrise, it was important for Mr. 

Giannetti to avoid the appearance of negligence in his dealings 

with Oceanside Development (or Fitzgerald) . It didn't work. 

Sunrise Savings and Loan Association was not a party to that 

first litigation between Giannetti, Fitzgerald and Oceanside. It 

was not bound by the agreed final judgment finding him blameless. 

In the subsequent litigation between the parties, Giannetti was 

determined to be inattentive and careless. Sunrise Savings and 

Loan Association of Florida v. Giannetti, 524 So.2d 697 (Fla. 4th 

DCA 1988). That case is final, Giannetti v. Sunrise Savings & 

Loan Assn., No.72, 752 (Fla. Aug. 30, 1988). 

The priority of mortgage trial in the Circuit Court, which 

was appealed by Sunrise and Giannetti to the Fourth District 

Court of Appeal was tried without John Fitzgerald as a party 

(339). As Giannetti's counsel testified before the referee, Mr. 

Fitzgerald was not a party at the time of the trial, did not have 

counsel at the trial, and there was no one there advocating 

anything on his behalf (339, 340). 

The bar's inclusion of the excerpt of Judge Glickstein's 

opinion in its statement of the case and of the facts, is unfair 
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and a n  embar ra s smen t .  Here, t h e  F l o r i d a  B a r ,  w i t h  knowledge t h a t  

M r .  F i t z g e r a l d  is n o t  bound by  t h e  d e t e r m i n a t i o n  i n  t h a t  case, 

and had no  o p p o r t u n i t y  t o  d e f e n d  h i m s e l f ,  is  c l ea r ly  g u i l t y  of 

" p i l i n g  on".  

What d i d  happen  a t  t h e  t r i a l  of t h a t  a c t i o n ,  b e f o r e  t h e  

H o n o r a b l e  D a n i e l  T .  K.  H u r l e y ,  C i r c u i t  C o u r t  J u d g e ,  F i f t e e n t h  

J u d i c i a l  C i r c u i t ,  Palm Beach Coun ty ,  h a s  some impact on  t h i s  case 

and  how i t  became a g r i e v a n c e  case, d e s p i t e  t h e  e f f o r t s  of M r .  

G i a n n e t t i  and M r .  F i t z g e r a l d ' s  l a w y e r s .  A t  t h a t  t r i a l  F r e d  

Harney  t o l d  J u d g e  Hur ley  t h a t  h i s  a g e n t ,  who had  p r o c u r e d  t h e  

forgery ,  was J o h n  F i t z g e r a l d  (222, 225, 226). M r .  Harney ,  ca l led  

as  a w i t n e s s  for t h e  b a r ,  changed  h i s  t e s t i m o n y  and  s t a t e d  t h a t  

h e  d i d n ' t  know who had d o n e  i t  (226). M r .  Harney  s t a t e d ,  a t  page 

226: 

"The o n l y  t h i n g  t h a t  I was c o n c e r n e d  a b o u t  was 
t h a t  I was found i n n o c e n t . .  .as l o n g  as  t h e y  found 
m e  i n n o c e n t  t h a t  I d i d n ' t  do i t ,  t h a t ' s  what  I was 
c o n c e r n e d  w i t h .  I' 

M r .  Harney  f u r t h e r  s t a t e d  h e  had no  i d e a  who had p r o c u r e d  t h e  

f o r g e r y  (227, 229). F i t z g e r a l d  t e s t i f i e d  Harney  a d m i t t e d  f o r g i n g  

t h e  s i g n a t u r e  (507). 

A s  a r e s u l t  of t h e  t r i a l  b e f o r e  J u d g e  H u r l e y ,  M r .  

G i a n n e t t i ' s  lawyer p r e p a r e d  a report t o  t h e  b a r ,  a t  J u d g e  

H u r l e y ' s  d i r e c t i o n  ( 3 3 0 ) .  T h a t  case, which  s t a r t e d  w i t h  t h e  

p e r j u r e d  t e s t i m o n y  of t h e  b a r ' s  w i t n e s s ,  F r e d  Harney ,  c o n t i n u e s  

t o  t r a v e l  on  t h e  p e r j u r e d ,  c o n f l i c t i n g ,  or t r o u b l e d  t e s t i m o n y  of 

Fred  Harney ,  Deborah Harney  and  S i l v i o  G i a n n e t t i .  A l l  are bar 

w i t n e s s e s .  
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The b a r ' s  s t a t m e n t  of t h e  case and o f  t h e  f a c t s  ra ises  a n  

i s s u e  as  t o  t w o  l o a n s  made by S i l v i o  G i a n n e t t i  t o  J o h n  F i t z g e r a l d .  

The  referee found no  improper c o n d u c t  i n  t h e  a c c e p t a n c e  of t h e s e  

l o a n s  from G i a n n e t t i .  M r .  F i t z g e r a l d  a d m i t t e d  s e e k i n g  and 

o b t a i n i n g  l o a n s  from h i s  c l i e n t s  which  h e  h a s  n e v e r  d e n i e d  owing ,  

i n c l u d i n g  a f t e r  b e i n g  s u e d  ( 5 1 9 ) .  H e  h a s  p a i d  back  t h o s e  l o a n s  

( 1 0 9 ) .  M r .  G i a n n e t t i  t e s t i f i e d  t h a t  h e  had  no  p rob lem i n  making 

t h e  l o a n s  t o  J o h n  F i t z g e r a l d  ( 2 8 0 ,  2 8 1 ) .  H e  n e v e r  a s k e d  f o r  n o r  

e x p e c t e d  a n y  s e c u r i t y  f o r  t h e  l o a n s  ( 2 8 1 ) .  M r .  G i a n n e t t i ' s  

t e s t i m o n y  was t h a t  a t  no  t i m e  h a s  J o h n  F i t z g e r a l d  e v e r  d e n i e d  

t h a t  h e  owed t h e  money ( 2 8 1 ) .  Prior t o  f i l i n g  s u i t ,  M r .  

G i a n n e t t i  had n o t  e v e r  made a demand fo r  r epaymen t  of t h e  l o a n s  

( 5 1 9 ) .  

The  b a r ' s  s t a t e m e n t  of t h e  case, a t  page 6 ,  s ta tes  t h a t  

a f t e r  t h e  c l o s i n g  of t h e  t r a n s f e r  of t i t l e  f rom J o h n  P. 

F i t z g e r a l d ,  T r u s t e e  t o  O c e a n s i d e  Development ,  I n c .  , M r .  

F i t z g e r a l d  had  p r o v i d e d  some r e p r e s e n t a t i o n  t o  M r .  Harney  i n  

i n t r o d u c i n g  him t o  v a r i o u s  i n v e s t o r s .  The  b a r ' s  s t a t e m e n t  of t h e  

case n o t e s  t h a t  M r .  F i t z g e r a l d  l i v e d  close t o  t h e  O c e a n s i d e  

property and saw M r .  Harney  f r e q u e n t l y .  So what?  T h i s  is  n o t  

t h e  s u b j e c t  of a n y  a l l e g a t i o n  a g a i n s t  M r .  F i t z g e r a l d  and  no  pa r t  

o f  t h e  referee 's  f i n d i n g .  T h e r e  w a s  no  t e s t i m o n y  as t o  M r .  

F i t z g e r a l d  e v e r  h a v i n g  a c o n f l i c t  of i n t e r e s t .  The  o n l y  p e r s o n  

who h a s  e v e r  e v e n  alleged a c o n f l i c t  w a s  M r .  Scott  S h e f t a l l  when 

h e  f i l e d  t h e  c o m p l a i n t  on  b e h a l f  o f  M r .  G i a n n e t t i  ( b a r ' s  e x h i b i t  

# 2 3 )  and e r r o n e o u s l y  s t a t e d  i n  p a r a g r a p h  10  t h a t  a t  t h e  c l o s i n g  

o f  t h e  t r a n s a c t i o n ,  M r .  F i t z g e r a l d  had  r e p r e s e n t e d  t h e  p u r c h a s e r ,  
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O c e a n s i d e .  O c e a n s i d e  was r e p r e s e n t e d  by a n o t h e r  a t t o r n e y ,  

C h a r l e s  B u r n s  ( 1 9 9 ) .  

Despite t h e  c o n f l i c t i n g  t e s t i m o n y  p r o v i d e d  by t h e  b a r ' s  

w i t n e s s e s ,  t h e  referee found t h e  appellee g u i l t y  of more t h a n  

j u s t  gross  n e g l i g e n c e  and v i o l a t i o n  of t h e  n o t a r y  p u b l i c  l a w .  

The  referee's  report v i r t u a l l y  a d o p t s  t h e  r e c i t a t i o n  of 

c o d e  s e c t i o n s  and i n t e g r a t i o n  r u l e s  c o n t a i n e d  i n  t h e  c o m p l a i n t  

and  f i n d s  F i t z g e r a l d  g u i l t y  of them a l l  e x c e p t  t h o s e  r e l a t i n g  t o  

t h e  l o a n s  (Coun t  V). 

A t  t h e  d i s c i p l i n a r y  p h a s e  of t h e  referee t r i a l ,  t h e  F l o r i d a  

B a r  f a i l e d  t o  p r o v i d e  a n y  e v i d e n c e  w h a t s o e v e r  r e l a t i n g  t o  t h e  

n e c e s s i t y  of a d i s b a r m e n t  of J o h n  P. F i t z g e r a l d .  The  o n l y  

e v i d e n c e  and  t e s t i m o n y  p r e s e n t e d  t o  t h e  referee was t h a t  t h i s  

l a w y e r  practices law i n  a c o m p l e t e l y  d i f f e r e n t  manner  t h a n  d u r i n g  

t h e  p e r i o d  of t i m e  t h a t  t h e  e v e n t s  compla ined  of o c c u r r e d .  The  

t e s t i m o n y  was c lear  from a number of w i t n e s s e s  who knew J o h n  P. 

F i t z g e r a l d  w e l l ,  t h a t  h e  had  r e h a b i l i t e d  h i m s e l f  and o u g h t  t o  be 

ab le  t o  c o n t i n u e  t o  h o l d  h i s  l i c e n s e  t o  practice l a w .  H e  h a s  

c o m p l i e d  w i t h  t h e  terms of h i s  f i n a l  judgment .  The  o n e  t o  t h r e e  

year s u s p e n s i o n  is e x c e s s i v e  i n  l i g h t  o f  t h e  passage of t i m e .  

J o h n  P. F i t z g e r a l d  s e e k s  a r e v e r s a l  of t h e  referee 's  

recommendat ion  t h a t  h e  b e  found g u i l t y  of t h e  v i o l a t i o n s  c h a r g e d  

i n  C o u n t s  I, I1 and IV. Responden t  a d m i t s  t h e  v i o l a t i o n s  and t h e  

f i n d i n g  of gross  n e g l i g e n c e  i n  v i o l a t i o n  of S e c t i o n  117.09( 1 )  as 

c h a r g e d  i n  Count  111. J o h n  P. F i t z g e r a l d  s e e k s  a m o d i f i c a t i o n  of 

t h e  recommended d i s c i p l i n e  t o  be a s u s p e n s i o n  of n i n e t y  d a y s  o r  

less w i t h o u t  a r e q u i r e m e n t  t o  show r e h a b i l i t a t i o n  and combining  
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such suspension with terms of probation as this Court may find or 

deem appropriate. 
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SUMMARY OF ARGUMENT 

The  bar h a s  a d u t y  to  p r o v e  t h e  a l l e g a t i o n s  of i t s  c o m p l a i n t  

by c lear  and  c o n v i n c i n g  e v i d e n c e .  Whi l e  t h e r e  i s  some e v i d e n c e  

i n  t h e  r e c o r d  of t h i s  case which  m i g h t  s u p p o r t  some of t h e  

referee 's  f i n d i n g s ,  s u c h  e v i d e n c e  comes from t h e  same mouths  t h a t  

a l so  p r o v i d e s  sworn  t e s t i m o n y  t h a t  t h e  s a l e  and t a k i n g  of t h e  

mor tgage  was a u t h o r i z e d  and  a g r e e d  upon. Moreover ,  i t  is o b v i o u s  

t h a t  F i t z g e r a l d ,  w h i l e  b e i n g  n e g l i g e n t ,  was t h e  v i c t i m  of t h e  

f r a u d u l e n t  f i n a n c i n g  schemes  o f  F red  and  Deborah Harney ,  

p r i n c i p a l s  of O c e a n s i d e  Development  Company. The  e v i d e n c e  

p r e s e n t e d  by t h e  bar  w a s  c o n f l i c t i n g  and  t r o u b l e s o m e ,  n o t  c lear  

and c o n v i n c i n g .  

The  d i s c i p l i n e  recommended by  t h e  referee, and t h a t  which  is  

advanced  by  t h e  F l o r i d a  Bar, is  n e i t h e r  f a i r  t o  society,  f a i r  t o  

J o h n  F i t z g e r a l d  n o r  w i l l  it d e t e r  o t h e r s  from t h e  same c o n d u c t .  

I t  is  n o t  f a i r  t o  t h e  l e g a l  p r o f e s s i o n .  

S i n c e  t h e  l a s t  d a t e  of t h e  i n c i d e n t s  compla ined  of i n  t h e  

c o m p l a i n t ,  J o h n  P. F i t z g e r a l d  h a s  r e h a b i l i t a t e d  h i m s e l f  and no  

l o n g e r  pract ices  i n  t h e  same manner  as  h e  o n c e  d i d .  The  

t e s t i m o n y  of o t h e r  members of t h e  b a r ,  and  t h e i r  l e t t e r s  of 

recommendat ion ,  show t h a t  h e  is  a p e r s o n  who s h o u l d  c o n t i n u e  t o  

e n j o y  t h e  r i g h t s  t o  pract ice  l a w  i n  t h i s  s t a t e .  The  F l o r i d a  B a r  

o f f e r e d  no  c o n f l i c t i n g  e v i d e n c e .  

T h a t  t h e  p u r p o s e s  of e n c o u r a g i n g  r e h a b i l i t a t i o n  and 

r e f o r m a t i o n  c a n  bes t  b e  s e r v e d  by  a s u s p e n s i o n  of n i n e t y  d a y s  o r  

l ess  combined w i t h  a p r o b a t i o n  p e r i o d  and  appropriate terms. 
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ARGUMENT 

I. THE REFEREE'S FINDINGS OF RESPONDENT'S GUILT ARE 
NOT SUPPORTED BY CLEAR AND CONVINCING EVIDENCE.  

The  referee must  be p r e s e n t e d  w i t h  c lear  and c o n v i n c i n g  

e v i d e n c e  i n  o r d e r  t o  make a f i n d i n g  of m i s c o n d u c t .  The  F l o r i d a  

B a r  v. Hooper, 509 So.2d 289 ( F l a .  1 9 8 7 ) .  

The  referee's  f i n d i n g s  of fac t  are presumed correct i f  

s u p p o r t e d  by c o m p e t e n t  and s u b s t a n t i a l  e v i d e n c e .  The  F l o r i d a  Bar 

v .  N e e l y ,  502 So.2d 1237 ( F l a .  1 9 8 7 ) ;  The  F l o r i d a  B a r  v. H i r s c h ,  

359 So.2d 856  ( F l a .  1 9 7 8 ) .  However, e v e n  though  t h e r e  may b e  

e v i d e n c e  t o  s u p p o r t  t h e  re fe ree ' s  f i n d i n g s ,  e v a s i v e  and  

i n c o n s i s t e n t  t e s t i m o n y  w i l l  n o t  e s t a b l i s h  t h e  c h a r g e s  a g a i n s t  t h e  

lawyer w i t h  t h a t  d e g r e e  of c e r t a i n t y  as  is  r e q u i r e d  i n  o r d e r  to  

meet t h e  b u r d e n  imposed upon t h e  b a r .  The  F l o r i d a  B a r  v .  Rayman, 

238 So.2d 594 ( F l a .  1 9 7 0 ) .  

Here, t h e  b a r  p r e s e n t e d  i n c o n s i s t e n t  and u n r e l i a b l e  

t e s t i m o n y  from i t s  w i t n e s s e s  which c o u l d  n o t  e s t a b l i s h  t h e  

s e r i o u s  c h a r g e s  a g a i n s t  J o h n  P. F i t z g e r a l d  w i t h  t h a t  degree of 

c e r t a i n t y  i n  o r d e r  t o  j u s t i f y  a f i n d i n g  of g u i l t  of t h e  ba r ' s  

c h a r g e s  i n  C o u n t s  I ,  11, and I V  of i t s  c o m p l a i n t .  The  quantum of 

p r o o f  n e c e s s a r y  t o  s u s t a i n  a referee 's  f i n d i n g  of g u i l t y  is  

s o m e t h i n g  more t h a n  mere " p r e p o n d e r a n c e  of t h e  e v i d e n c e " ,  The  

F l o r i d a  Bar v. Q u i c k ,  279 So.2d 4 ( F l a .  1 9 7 3 ) .  I t  is t h i s  

c o u r t ' s  r e s p o n s i b i l i t y  to  r e v i e w  t h e  e v i d e n c e  t o  d e t e r m i n e  

w h e t h e r  t h e  s t a n d a r d  of proof h a s  b e e n  appl ied  e r r o n e o u s l y .  

R i c h a r d s o n  v. S t a t e ,  192 So. 8 7 6  ( 1 9 4 0 ) ;  The  F l o r i d a  Bar v. 
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' I  

Schonbrun ,  257 So.2d 6 ( F l a .  1 9 7 1 ) ;  The  F l o r i d a  B a r  I n  R e :  

I n g l i s ,  471 So.2d 38 ( F l a .  1 9 8 5 ) .  

I n  Count  I of i t s  c o m p l a i n t  t h e  bar  a l l e g e d :  

"24.  By e n t e r i n g  i n t o  t h e  O c e a n s i d e  c o n t r a c t  
of p u r c h a s e  and sa le ,  c l o s i n g  t i t l e  t h e r e u n d e r  
and a p p r o p r i a t i n g  a l l  of t h e  c a s h  p r o c e e d s  
d e r i v e d  t h e r e f r o m  w i t h o u t  d i s c l o s u r e  t o  and 
w i t h o u t  t h e  knowledge o r  c o n s e n t  of h i s  c l i e n t  
and c e s t u i  q u e ,  r e s p o n d e n t  v i o l a t e d . .  .'I 

I n  p a r a g r a p h  25 of t h e  b a r ' s  c o m p l a i n t  a g a i n s t  J o h n  P. 

F i t z g e r a l d ,  t h e  b a r  a g a i n  r e s t a t e d  t h a t  t h e  s a l e  and  a p p l i c a t i o n  

of t h e  p r o c e e d s  was w i t h o u t  t h e  knowledge of M r .  G i a n n e t t i ,  b u t  

added  t h a t  h e  v i o l a t e d  DR 7-101 ( A ) ( 3 )  by t a k i n g  a s u b o r d i n a t e  

mor tgage  i n  f a v o r  of G i a n n e t t i  and by  a p p l y i n g  t h e  r e m a i n d e r  of 

t h e  f u n d s  t o  E n s i n g e r  and Morris l o a n s .  

A s  f o r  t h e  s a l e  of t h e  p r o p e r t y  by J o h n  P. F i t z g e r a l d ,  

T r u s t e e  t o  O c e a n s i d e ,  e v e n  G i a n n e t t i ' s  t e s t i m o n y  shows t h a t  

F i t z g e r a l d  had t h e  s p e c i f i c  a u t h o r i t y  t o  e n t e r  i n t o  a c o n t r a c t  

( 2 8 9 ) ,  t o  s e l l  t h e  p r o p e r t y  ( 2 7 8 )  and  t h a t  h e  had  b e e n  f u r n i s h e d  

w i t h  o n e  of t h e  c o n t r a c t s  ( 2 9 8 ) .  Moreover ,  h i s  t e s t i m o n y  was 

t h a t  h e  a p p r o v e d  t h e  s a l e  t o  O c e a n s i d e  ( 2 8 0 )  , h e  was happy when 

t h e  l o t  w a s  sold ( 2 8 4 ,  285)  and  h e  was happy t o  r e c e i v e  a 

mortgage e a r n i n g  15% ( 2 8 4 ) .  

The  bar ,  i n  i t s  a r g u m e n t ,  makes r e f e r e n c e  t o  t h e  m o r t g a g i n g  

of t h e  property t o  Lawrence Simon for  $100 ,000 .00 .  M r .  G i a n n e t t i  

claims h e  d i d n ' t  know a b o u t  t h a t  m o r t g a g i n g ,  and M r .  F i t z g e r a l d  

t e s t i f i e d  t h a t  h e  t o l d  him. E i t h e r  way, t h e  m o r t g a g i n g  of t h e  

property to  Simon,  which mortgage was p a i d  o f f  o u t  of 

F i t z g e r a l d ' s  money a t  t h e  c l o s i n g  t o  O c e a n s i d e ,  is  simply n o t  o n e  
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of the offenses charged in Count I of the complaint, paragraphs 

24 and 25. 

There is a basic conflict in the testimony between 

Fitzgerald and Giannetti on the Ensinger and Morris notes. It is 

conceded that Giannetti has not testified that he approved of the 

Morris and Ensinger loans and that the only testimony in conflict 

with his position is that of John P. Fitzgerald. However, 

because of the conflicting testimony of Silvio Giannetti on other 

issues, his motivation to color his testimony and his need to 

establish a lack of knowledge as to Fitzgerald's actions, his 

testimony should be afforded little weight. This is especially 

so in light of the fact that although Mr. Giannetti's testimony 

was that he approved of the sale to Oceanside, and was happy to 

receive a $170,000.00 mortgage, he waited almost two years to ask 

where the rest of his money was. Then he claimed that he was 

unaware of the Morris and Ensinger notes. The Morris and 

Ensinger mortgages were made in November 1981  and suit was 

brought by Giannetti in October 1983.  

In Count I1 of the bar's complaint, Fitzgerald is charged 

with violation of Integration Rule 11.02(  4 ) .  The rule provides 

that money entrusted to an attorney for a specific purpose is 

held in trust and must be applied only to that purpose. The 

bar's complaint is that Fitzgerald's application of the proceeds 

from the sale to Oceanside violate the Integration Rule. 

With respect to Count 11, Fitzgerald cannot be in violation 

of the Integration Rule where Giannetti's testimony is that he 

approved of the sale, and the receipt of the mortgage in the 
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amount o f  $170,000.00.  I f  G i a n n e t t i ' s  t e s t i m o n y  was t h a t  h e  had 

d i r e c t e d  t h a t  t h e  f u n d s  b e  h e l d  i n  a d i f f e r e n t  manner ,  or  a p p l i e d  

t o  a p u r p o s e ,  a l a w y e r  v i o l a t i n g  t h o s e  spec i f ic  d i r e c t i o n s  m i g h t  

n o t  b e  c o m p l y i n g  w i t h  I n t e g r a t i o n  R u l e  1 1 . 0 2 ( 4 ) .  However, h e r e ,  

G i a n n e t t i  t e s t i f i e d  b o t h  t h a t  h e  d i d n ' t  know a b o u t  t h e  

t r a n s a c t i o n  ( a n d  t h u s  c o u l d n ' t  d i r e c t  how t h e  f u n d s  s h o u l d  be 

h e l d  or a p p l i e d  t o  a s p e c i f i c  p u r p o s e )  and  t h a t  h e  a p p r o v e d  of 

t h e  t r a n s a c t i o n  and t h e  $170,000.00 mortgage. 

I n  Count  I11 o f  t h e  b a r ' s  c o m p l a i n t ,  p a r a g r a p h  35, t h e  ba r  

a l l e g e s  v i o l a t i o n  of S e c t i o n  1 1 7 . 0 9 ( 1 )  F l a .  S t a t .  r e l a t i n g  t o  t h e  

n o t a r i z a t i o n  o u t s i d e  t h e  p r e s e n c e  o f  t h e  p e r s o n  whose s i g n a t u r e s  

are  b e i n g  n o t a r i z e d .  T h e  b a r  a l so  a l leges  t h a t  s u c h  act  is  a 

v i o l a t i o n  of v a r i o u s  I n t e g r a t i o n  R u l e s  and DR 7-102(A) ( 8 ) .  J o h n  

F i t z g e r a l d  agrees t h a t  h e  v i o l a t e d  t h a t  law a n d  t h o s e  r u l e s  and  

c o d e  sect  i o n s .  

I n  Count  I V ,  t h e  bar  c h a r g e d  F i t z g e r a l d  w i t h  v i o l a t i n g  

I n t e g r a t i o n  R u l e s  a n d  code s e c t i o n s  d e a l i n g  w i t h  e n g a g i n g  i n  

a c t i o n s  i n t e n t i o n a l l y  p r e j u d i c i n g  or damaging  a c l i e n t .  T h e r e  is 

no  e v i d e n c e  t h a t  J o h n  F i t z g e r a l d  o b t a i n e d  t h e  forgeries o r  was 

t h e  forger o f  t h e  s i g n a t u r e s  o n  t h e  s a t i s f a c t i o n  of m o r t g a g e .  

I n s t e a d ,  t h e  e v i d e n c e  is  c lear  a n d  c o n v i n c i n g  t h a t  F i t z g e r a l d  was 

n e g l i g e n t  i n  a l l o w i n g  h i m s e l f  t o  b e  v i c t i m i z e d  by Fred  H a r n e y ,  

who forged or  o b t a i n e d  t h e  forgeries upon t h e  s a t i s f a c t i o n  and  

t h e n  t r ied  t o  c o v e r  i t  up  i n  h i s  s u b s e q u e n t  d e a l i n g s  w i t h  

G i a n n e t t i  by g e t t i n g  him t o  s u b s t i t u t e  co l l a t e ra l .  

With  respect t o  t h e  f o r g e r y ,  and  a l l  of t h e  matters a l l e g e d  

by t h e  b a r  i n  Count  I V  of i ts  c o m p l a i n t ,  t h e r e  is  s i m p l y  no  
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p o s s i b l e  way t h a t  t h e  b a r  met i t s  b u r d e n  by c lear  and c o n v i n c i n g  

e v i d e n c e ,  The  F l o r i d a  Bar v .  Schonbrun ,  257 So.2d 6 ( F l a .  1 9 7 1 ) .  

The  bar c a l l e d  G i a n n e t t i  who claimed n o t  t o  know a n y t h i n g  a b o u t  

t h e  s a t i s f a c t i o n .  The  b a r  c a l l e d  F r e d  Harney  whose t e s t i m o n y  w a s  

t o  admi t  t h a t  h e  t o l d  J u d g e  Hur l ey  t h a t  F i t z g e r a l d  had d o n e  t h e  

f o r g e r y ,  t h e n  t o  r e c a n t  t h a t  t e s t i m o n y .  

I n  a l l  respects, t h e  t e s t i m o n y  of F red  Harney  is  i n c r e d i b l e .  

H i s  t e s t i m o n y  c l e a r l y  showed t h a t  h e  is  a l i a r  who w a s  

f i n a n c i a l l y  m o t i v a t e d  a t  t h e  t i m e  of t h e  e v e n t s  of t h i s  case t o  

e n g a g e  i n  f r a u d .  H i s  d a u g h t e r ,  Deborah Harney ,  t e s t i f i e d  t h a t  

s h e  and h e r  f a t h e r  were s u b m i t t i n g  f r a u d u l e n t  l o a n  a p p l i c a t i o n s ,  

h i d i n g  t h e  G i a n n e t t i  o b l i g a t i o n  t h a t  t h e y  b o t h  knew e x i s t e d .  

Both  Harneys  t e s t i f i e d  as t o  t h e  m e e t i n g s  w i t h  M r .  G i a n n e t t i  o n  

t h e  p r o p e r t y  i n  which t h e r e  were d i s c u s s i o n s  of s u b s t i t u t i o n  of 

co l l a t e ra l  w i t h  M r .  G i a n n e t t i .  

I n  Count  V of t h e  c o m p l a i n t ,  and i n  t h e  b a r ' s  i n i t i a l  b r i e f ,  

F i t z g e r a l d  i s  a l l e g e d  t o  h a v e  v i o l a t e d  d i s c i p l i n a r y  r u l e s  by n o t  

p r e p a r i n g  s u f f i c i e n t  d o c u m e n t a t i o n  r e g a r d i n g  t h e  l o a n s  and 

t h e r e a f t e r  f a i l i n g  and r e f u s i n g  t o  repay t h e  l o a n s .  M r .  

G i a n n e t t i ,  a s o p h i s t i c a t e d  b u s i n e s s m a n  used t o  d e a l i n g  i n  l a rge  

c o n s t r u c t i o n  projects ,  o i l  e x p l o r a t i o n ,  and  v a l u a b l e  r ea l  e s t a t e  

matters d i d n ' t  r e q u e s t  or expect s e c u r i t y  for t h e  l o a n .  J o h n  

F i t z g e r a l d  h a s  n e v e r  d e n i e d  owing t h e  money, and  M r .  G i a n n e t t i  

n e v e r  made demand for  i t  u n t i l  s u i t  was b r o u g h t .  The  money h a s  

b e e n  paid.  

I t  is  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  t e s t i m o n y  i n  t h i s  case 

c o u l d  n o t  s u p p o r t  a f i n d i n g  of g u i l t  i f  t h e  s t a n d a r d  a p p l i e d  w a s  

-19- 



clear and c o n v i n c i n g  e v i d e n c e .  Whi l e  t h e  F l o r i d a  B a r  may 

d i s a g r e e  w i t h  t h e  way M r .  F i t z g e r a l d  p r a c t i c e d  l a w  d u r i n g  t h e  

t i m e  p e r i o d  i n v o l v e d  h e r e i n ,  1981 - 1983,  it is n o t  r e l i e v e d  of 

i t s  o b l i g a t i o n  t o  p r e s e n t  credible t e s t i m o n y  i n  i t s  case a g a i n s t  

a l a w y e r .  The  t e s t i m o n y  of S i l v i o  G i a n n e t t i  c o n f l i c t s  w i t h  

t e s t i m o n y  of S i l v i o  G i a n n e t t i .  The  b a r ' s  o t h e r  main w i t n e s s e s ,  

Fred  Harney  and Deborah  Harney ,  c o n f l i c t  w i t h  e a c h  o t h e r  and w i t h  

t h e i r  own t e s t i m o n y .  

Whi l e  it is  conceded  t h a t  a t  times t h e  b a r  w i t n e s s e s  

p r o v i d e d  some t e s t i m o n y  which s u p p o r t s  t h e  b a r ' s  a l l e g a t i o n s ,  

t h a t  e v i d e n c e ,  i n  l i g h t  of t h e  c o n f l i c t i n g  t e s t i m o n y ,  d o e s  n o t  

show t h e  re fe ree ' s  d e c i s i o n  t o  b e  s u p p o r t e d  by s u b s t a n t i a l  

compe ten t  e v i d e n c e .  The  e v i d e n c e  i n  t h i s  case shows t h a t  t h e  

referee 's  report  i s  s u p p o r t e d  o n l y  by s u b s t a n t i a l l y  c o n f l i c t i n g ,  

c o n f u s e d  and p e r j u r e d  t e s t i m o n y .  

E x c e p t  fo r  t h e  a l l e g a t i o n s  and v i o l a t i o n s  r e l a t i n g  t o  t h e  

n o t a r i z a t i o n  of t h e  f o r g e d  s i g n a t u r e s ,  t h e  c h a r g e s  h a v e  n o t  b e e n  

p roved  w i t h  t h a t  degree of c e r t a i n t y  as would j u s t i f y  a f i n d i n g  

of g u i l t .  The  F l o r i d a  B a r  v .  Rayman, 238 So.2d 594 ( F l a .  1 9 7 0 ) ;  

The  F l o r i d a  B a r  v. Hooper, 509 So.2d 289 ( F l a .  1 9 8 7 ) .  

The  f i n d i n g s  of t h e  referee w i t h  respect t o  C o u n t s  I ,  11, 

and I V  s h o u l d  b e  r e j e c t e d .  
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11. RESPONDENT'S MISDEEDS NOT ONLY DO NOT WARRANT 
DISBARMENT, BUT THE R E F E R E E ' S  RECOMMENDATION 

OF D I S C I P L I N E  I S  TOO HARSH 

The  r e f e r e e  recommended, i n  e f f ec t ,  a minimum o n e - y e a r  

s u s p e n s i o n .  The  s u s p e n s i o n  c o u l d  b e  t h r e e  y e a r s  u n l e s s  

F i t z g e r a l d  pays t h e  cost of t h i s  p r o c e e d i n g  and t h e  b a l a n c e  d u e  

o n  t h e  judgment  e n t e r e d  i n  t h e  c i v i l  case a g a i n s t  him ( b a r ' s  

e x h i b i t  # 2 1 ) .  Whether  or n o t  t h e  cost or t h e  judgment  is  p a i d ,  

t h e  s u s p e n s i o n  c o u l d  p r e s u m a b l y  b e  l o n g e r  b a s e d  upon a 

r e q u i r e m e n t  t o  d e m o n s t r a t e  t h a t  h e  h a s  r e h a b i l i t a t e d  h i m s e l f .  

The  t e s t i m o n y  p r e s e n t e d  i n  t h i s  case r e g a r d i n g  t h e  q u a n t i t y  

of d i s c i p l i n e  t o  b e  meted o u t  t o  J o h n  F i t z g e r a l d  w a s  t h a t  o v e r  

t h e  p a s t  t h r e e  or f o u r  y e a r s  h e  h a d ,  i n  e f f ec t ,  r ehab i l i t a t ed  

h i m s e l f .  A s  t h e  r e f e r e e  n o t e d  i n  h i s  s u p p l e m e n t a l  report ,  

"The w i t n e s s e s  f u r t h e r  t e s t i f i e d  t h a t  d u r i n g  
t h e  immedia t e  past  t h r e e  o r  f o u r  y e a r s ,  
r e s p o n d e n t  h a s  been  a r e l i a b l e  and depend-  
a b l e  a t t o r n e y  w i t h  t h e  best i n t e r e s t  of h i s  
c l i e n t s  foremost a t  a l l  times." 

T h e  t e s t i m o n y  was t h a t  t h e r e  had b e e n  a major c h a n g e  i n  J o h n  

F i t z g e r a l d ' s  l i f e  and  h i s  practice o f  law. J o h n  F i t z g e r a l d  h a s  

compl i ed  w i t h  t h e  terms of t h e  f i n a l  judgment  a g a i n s t  h im.  M r .  

F i t z g e r a l d  h a s  r e m a r r i e d ,  and  s u b s t a n t i a l l y  changed  h i s  d r i n k i n g  

and d i e t a r y  h a b i t s .  

I n  The  F l o r i d a  B a r  v .  Thompson, 271 So.2d 758 ( F l a .  1 9 7 2 )  

t h e  a t t o r n e y  was found g u i l t y  of s e r i o u s  o f f e n s e s  b a s e d  upon 

t e s t i m o n y  t h a t  w a s  s u b j e c t  to  s u b s t a n t i a l  d o u b t s  or 

i n c o n s i s t e n c i e s .  T h e r e  t h e  c o u r t  n o t e d  t h a t  t h e  p e n a l t y  assessed 
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i n  bar cases s h o u l d  n o t  b e  fo r  t h e  p u r p o s e  of pun i shmen t .  The  

c o u r t  s a i d :  

"The d i s c i p l i n e  s h o u l d  b e  c o r r e c t i v e  and t h e  
c o n t r o l l i n g  c o n s i d e r a t i o n s  s h o u l d  b e  t h e  
g r a v i t y  o f  t h e  c h a r g e s ,  t h e  i n j u r i e s  s u f f e r e d ,  
and t h e  c h a r a c t e r  of t h e  a c c u s e d .  H o l l a n d  v .  
F l o u r n o y ,  142 F l a .  459 ,  195  So. 138 ( 1 9 4 0 ) .  

J u s t i c e  T e r r e l l ,  s p e a k i n g  for  t h e  c o u r t  i n  S t a t e  v .  M u r r e l l ,  74 

So.2d 221 ( 1 9 5 4 )  s t a t e d :  

" . . . d i s b a r m e n t  is  t h e  e x t r e m e  measu re  of 
d i s c i p l i n e  and s h o u l d  be r e s o r t e d  t o  o n l y  
i n  cases where  t h e  lawyer d e m o n s t r a t e s  a n  
a t t i t u d e  or c o u r s e  of c o n d u c t  w h o l l y  i n -  
c o n s i s t e n t  w i t h  approved  p r o f e s s i o n a l  
s t a n d a r d s .  I t  must  be c lear  t h a t  h e  is  
o n e  who s h o u l d  n e v e r  be a t  t h e  bar ,  o t h e r -  
w i s e  s u s p e n s i o n  i s  p r e f e r a b l e . . . "  (Emphas i s  s u m l i e d )  

"A removal  from t h e  bar  s h o u l d  t h e r e f o r e  
n e v e r  be d e c r e e d  where  a n y  pun i shmen t  l e s s  
s e v e r e ,  s u c h  as r e p r i m a n d ,  t e m p o r a r y  s u s p e n s i o n  
o r  f i n e ,  would a c c o m p l i s h  t h e  end d e s i r e d . "  

T h e  lawyer s h o u l d  b e  g i v e n  t h e  b e n e f i t  of e v e r y  d o u b t ,  

p a r t i c u l a r l y  where  h e  h a s  a p r o f e s s i o n a l  r e p u t a t i o n  and  r e c o r d  

free from o f f e n s e s  l i k e  t h a t  c h a r g e d  a g a i n s t  him. S t a t e  v .  

M u r r e l l ,  s u p r a ;  The  F l o r i d a  B a r  v .  Wendel ,  254 So.2d 199 ( F l a .  

1 9 7 1 ) ;  See also F l o r i d a  Bar v .  Moore, 194 So.2d 264 ( F l a .  1966)  

and The  F l o r i d a  B a r  v .  B l a l o c k ,  302  So.2d 758 ( F l a .  1 9 7 4 ) .  

T h e  b a r ' s  p o s i t i o n  i s  t h a t  J o h n  F i t z g e r a l d  h a s  a p r io r  

d i s c i p l i n a r y  o f f e n s e  which  s h o u l d  be c o n s i d e r e d  a n  a g g r a v a t i n g  

factor w a r r a n t i n g  n o t  o n l y  h i s  d i s b a r m e n t ,  b u t  a n  "enhanced"  

d i s b a r m e n t .  

A p p e l l a n t  h a s  c i t e d  The  F l o r i d a  Bar v. F i t z g e r a l d ,  491 So.2d 

549 ( F l a .  1 9 8 6 ) .  The  c o n d u c t  t h a t  t h e  F l o r i d a  B a r  h a s  a l l e g e d  t o  

b e  w r o n g f u l  i n  t h i s  case o c c u r r e d  i n  1981 and 1982. I n  t h e  1936 
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a c t i o n  a g a i n s t  M r .  F i t z g e r a l d ,  t h e  p u b l i c  r e p r i m a n d  t h a t  h e  

r e c e i v e d  i n  t h a t  case w a s  b a s e d  upon c o n d u c t  o c c u r r i n g  i n  1982. 

The  c o n d u c t  i n  t h e  p r io r  case d o e s  n o t  make t h i s  case 

" c u m u l a t i v e  m i s c o n d u c t " ,  The  F l o r i d a  B a r  v. Carter, 429 So.2d 3 

( F l a .  1 9 8 3 ) .  

T h e r e  are t h r e e  p u r p o s e s  of d i s c i p l i n e ,  The  F l o r i d a  Bar v. 

P a h u l e s ,  233 So.2d 130 ( F l a .  1 9 7 0 ) ;  The  F l o r i d a  Bar v .  Hartman,  

519 So.2d 606 ( F l a .  1 9 8 8 ) .  They  are: 

1 .  The  judgment  must  be f a i r  t o  society,  b o t h  
i n  terms o f  p r o t e c t i n g  t h e  p u b l i c  from u n e t h i c a l  
c o n d u c t  and a t  t h e  same t i m e  n o t  d e n y i n g  t h e  
p u b l i c  t h e  s e r v i c e s  of a q u a l i f i e d  l a w y e r  as  
a r e s u l t  o f  undue h a r s h n e s s  i n  impos ing  p e n a l t y .  

2.  The  judgment  must  b e  f a i r  t o  t h e  a t t o r n e y ,  
b e i n g  s u f f i c i e n t  t o  p u n i s h  a b r e a c h  of e t h i c s  
and a t  t h e  same time e n c o u r a g e  r e f o r m a t i o n  and 
r e h a b i l i t a t i o n .  

3 .  The  judgment  must  be s e v e r e  enough t o  d e t e r  
o t h e r s  who m i g h t  b e  p r o n e  or t empted  t o  become 
i n v o l v e d  i n  l i k e  v i o l a t i o n s .  

The  r e s p o n d e n t  h a s  a c c o m p l i s h e d  a r e h a b i l i t a t i o n  by  a c h a n g e  

i n  l i f e  s t y l e  and  manner of p r a c t i c i n g  l a w .  The bar  h a s  f a i l ed  

t o  make a n y  showing t h a t  t h e r e  is  a need  t o  protect  t h e  p u b l i c  

from a n y  u n e t h i c a l  c o n d u c t  of F i t z g e r a l d .  T h e  bar  h a s  c i t e d  t h e  

cases o f  The  F l o r i d a  B a r  v .  Roman, 526 So.2d 60 ( F l a .  1988)  and 

The  F l o r i d a  Bar v .  V a n n i e r ,  498 So.2d 899  ( F l a .  1986)  a p p a r e n t l y  

i n  s u p p o r t  o f  a n  a rgumen t  t h a t  t h e  v i o l a t i o n s ,  i n  and of 

t h e m s e l v e s ,  w a r r a n t  d i s b a r m e n t ,  r e g a r d l e s s  of a n y  o t h e r  

m i t i g a t i n g  c i r c u m s t a n c e s .  Whi l e  b o t h  d e a l t  w i t h  c o n d u c t  t h a t  had  

o c c u r r e d  a number of years e a r l i e r ,  a t  t h e  time t h e  matter came 

b e f o r e  t h i s  c o u r t ,  b o t h  had n o t  b e e n  p r a c t i c i n g  l a w .  V a n n i e r  

a p p a r e n t l y  p r e s e n t e d  e v i d e n c e  " t h a t  h i s  c u r r e n t  c h a r a c t e r  is  
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h o n o r a b l e "  and Roman's m i t i g a t i n g  c i r c u m s t a n c e s  were t h a t  h e  had 

cooperated w i t h  h i s  c r i m i n a l  prosecutors and  t h e  F l o r i d a  Bar and 

w a s  c u r r e n t l y  r e m o r s e f u l .  

The  t e s t i m o n y  of F i t z g e r a l d ' s  w i t n e s s e s  as t o  t h e  c h a n g e  of 

h i s  h a b i t s  and practice of law is  b e s t  e x e m p l i f i e d  by t h e  

t e s t i m o n y  of h i s  w i f e ,  Donna, and h i s  fellow lawyer, P a t r i c k  

Casey. H e  h a s  c o n d u c t e d  h i m s e l f  i n  a proper manner i n  t h e  p e r i o d  

s u b s e q u e n t  t o  t h e  matters c h a r g e d  by t h e  b a r ,  a l l  of which ended 

i n  1982. The  e x t r e m e  s a n c t i o n  of d i s b a r m e n t  is  t o  b e  imposed 

o n l y  " i n  t h o s e  cases where  r e h a b i l i t a t i o n  i s  h i g h l y  i m p r o b a b l e "  

The  F l o r i d a  Bar v.  Rosen ,  495 So.2d 180 ( F l a .  1 9 8 6 ) ;  The  F l o r i d a  

B a r  v. Hartman,  519 So.2d 606 ( F l a .  1 9 8 8 ) .  

I n  a t t e m p t i n g  t o  b a l a n c e  t h e  f irst  r e q u i r e m e n t  of t h e  

P a h u l e s  case, t h e  c o u r t  o u g h t  n o t  t o  d e n y  t h e  p u b l i c  t h e  s e r v i c e s  

of a q u a l i f i e d  l a w y e r .  I n  t h e  o p i n i o n  of t h e  w i t n e s s e s  

t e s t i f y i n g  o n  J o h n  P. F i t z g e r a l d ' s  b e h a l f ,  h e  is q u a l i f i e d .  H i s  

good c o n d u c t  s u b s e q u e n t  t o  t h e  e v e n t s  c h a r g e d  i n  t h i s  case s h o u l d  

i n f l u e n c e  t h i s  c o u r t ' s  d e t e r m i n a t i o n  of t h e  c h o i c e  of p e n a l t y .  

The  F l o r i d a  B a r  v. S i l v e r m a n ,  196 So.2d 442 ( F l a .  1 9 6 7 ) ;  The  - 
F l o r i d a  Bar v. Moran, 273 So.2d 379 ( F l a .  1 9 7 3 ) ;  The  F l o r i d a  Bar 

v. Solomon, 338 So.2d 818 ( F l a .  1 9 7 6 ) .  

T h e  s e c o n d  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  t h e  t y p e  of 

d i s c i p l i n e  i s  t h a t  i t  must  b e  f a i r  t o  t h e  a t t o r n e y .  Whi l e  b e i n g  

s u f f i c i e n t  t o  p u n i s h ,  i t  s h o u l d  " a t  t h e  same t i m e  e n c o u r a g e  

r e f o r m a t i o n  and r e h a b i l i t a t i o n " .  I n  The  F l o r i d a  Bar v. Rosen,  

s u p r a  and The  F l o r i d a  B a r  v. Hartman,  s u p r a ,  t h i s  court  imposed 

l e n g t h y  s u s p e n s i o n s  i n s t e a d  of d i s b a r m e n t .  I n  Rosen ,  t h i s  c o u r t  
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imposed a three year suspension, nunc pro tunc and to the point 

that the effective suspension after the court's decision was six 

months. In that case, Mr. Rosen would be reinstated if he was 

found after the suspension period to have been rehabilitated. In 

The Florida Bar v. Hartman, the attorney was "making progress" 

towards rehabilitation. 

It is respectfully submitted that a suspension of one year, 

as the referee has recommended, is inappropriate in this case in 

that it is not fair to the accused attorney. Mr. Fitzgerald has 

already been rehabilitated, and the disruption of his practice 

now, as a belated punishment to him and as an example to other 

members of the bar, hardly seems consistent with a desire to 

encourage reformation and rehabilitation. As Justice Ervin's 

dissent, in The Florida Bar v. Silverman, 196 So.2d 442 (Fla. 

1967)  points out: 

"With Shakespeare, I believe in these circum- 
stances it would be a 'cruelty to load a 
falling man,' Compare The Florida Bar v. 
King, Fla., 174 So.2d 398.  I think it would 
suffice to reprimand him and place him upon 
a year's probation." 

In determining a discipline that is fair to the attorney, it 

should be remembered that this grievance case is not the only 

case that has burdened John Fitzgerald arising out of the same 

circumstances. 

In the first case, Giannetti v. Fitzgerald, Case No. 83-5891 

(L) F, in the Fifteenth Judicial Circuit, Mr. Fitzgerald was sued 

in a multi-count complaint accusing him of what Mr. Giannetti and 

his own attorneys have characterized as erroneous allegations. 

There, the only time in which both Silvio Giannetti and John P. 
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F i t z g e r a l d  had a l e g a l  r e p r e s e n t a t i o n ,  t h e  case was se t t l ed  upon 

terms t h a t  G i a n n e t t i ' s  a t t o r n e y  d e s c r i b e d  a s  " t h e  b e s t  p o s s i b l e  

s e t t l e m e n t  for  t h e  G i a n n e t t i s "  ( 3 4 2 ) .  R i g h t  o r  wrong,  F i t z g e r a l d  

b e l i e v e d  t h e  case was o v e r .  

I n s t e a d  of b e i n g  o v e r ,  and i n s t e a d  of b e i n g  r e l i e v e d  of t h e  

fear  of t h e  c o n t i n u i n g  p r o f e s s i o n a l  e m b a r r a s s m e n t  g e n e r a t e d  by 

t h e s e  c h a r g e s ,  M r .  F i t z g e r a l d  a w i t n e s s  i n  t h e  G i a n n e t t i  

l i t i g a t i o n  w i t h  S u n r i s e  S a v i n g s  and  Loan A s s o c i a t i o n .  T h e r e ,  o u t  

of h i s  p r e s e n c e  and o u t  of t h e  p r e s e n c e  of a n y  l a w y e r  a d v o c a t i n g  

o n  b e h a l f  of M r .  F i t z g e r a l d ,  M r .  Harney  d e c i d e d  t h a t  i t  w a s  t o  

h i s  b e n e f i t  t o  p r o v i d e  p e r j u r e d  t e s t i m o n y  t o  J u d g e  H u r l e y  t h a t  

J o h n  F i t z g e r a l d  p r o c u r e d  t h e  forgery  of G i a n n e t t i ' s  s i g n a t u r e s .  

R e g a r d l e s s  of w h e t h e r  H a r n e y ' s  p e r j u r y  was t h e  r e a s o n  for 

t h i s  matter case coming t o  t h e  a t t e n t i o n  of t h e  F l o r i d a  Bar, t h e  

f ac t  r e m a i n s  t h a t  i n  t h e  l i t i g a t i o n  w i t h  S u n r i s e  S a v i n g s  and Loan 

A s s o c i a t i o n ,  no  o n e  was t r y i n g  t o  protect  t h e  i n t e r e s t s  of J o h n  

P. F i t z g e r a l d .  S u n r i s e ' s  i n t e r e s t  was o b v i o u s l y  t o  show 

F i t z g e r a l d  as  a wrongdoer  and  G i a n n e t t i  a s  a p e r s o n  who was 

n e g l i g e n t  i n  g u a r d i n g  h i s  own a f f a i r s .  G i a n n e t t i ' s  a t t o r n e y s  

needed  t o  c h a r a c t e r i z e  t h e i r  own c l i e n t  as  h a v i n g  b e e n  d e f r a u d e d  

by J o h n  F i t z g e r a l d ,  t h e  f r a u d  overcoming a n y  a rgumen t  t h a t  

G i a n n e t t i ' s  l o s s  o c c u r r e d  b e c a u s e  of h i s  n e g l i g e n c e .  Fo r  a l l  of 

t h i s ,  J o h n  F i t z g e r a l d  was g i v e n  f e a t u r e d  b i l l i n g  i n  J u d g e  

G l i c k s t e i n ' s  o p i n i o n  i n  S u n r i s e  S a v i n g s  and Loan A s s o c i a t i o n  of 

F l o r i d a  v .  G i a n n e t t i ,  524 So.2d 697 ( F l a .  4 t h  DCA 1988) .  

N o w ,  i n  a d d i t i o n  t o  t h e  f irst  l a w s u i t  which  r e s u l t e d  i n  a 

s e t t l e m e n t ,  t h e  t r i a l  of t h e  S u n r i s e  a n d  G i a n n e t t i  case i n  which 
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Harney g a v e  p e r j u r e d  t e s t i m o n y ,  and J u d g e  G l i c k s t e i n ' s  damning 

o p i n i o n ,  t h e  F l o r i d a  B a r  w a n t s  more, t o t a l l y  i g n o r i n g  a n y  

c o n c e p t s  of what  m i g h t  b e  f a i r  t o  t h e  a t t o r n e y  and h i s  

r e h a b i l i t a t i o n  and  a c c o m p l i s h m e n t s  o v e r  t h e  s i g n i f i c a n t  l e n g t h  of 

t i m e  from t h e  e v e n t s  i n v o l v e d  i n  t h e  v i o l a t i o n s .  

I t  is  conceded  t h a t  t h e  F l o r i d a  Bar a c t e d  on  a t i m e l y  b a s i s  

a f t e r  i t  was i n f o r m e d  t h r o u g h  J u d g e  H u r l e y  t h a t  h e  b e l i e v e d  t h a t  

there w a s  g r o u n d s  for  i n v e s t i g a t i o n .  Whi l e  t h e  c o n s u l t a t i o n  w i t h  

t h e  p r e s i d e n t - e l e c t  of t h e  F l o r i d a  Bar, Joe Re i t e r ,  i n  F e b r u a r y  

1985,  o u g h t  t o  mean s o m e t h i n g ,  it is  conceded  t h a t  t h e  p r e s i d e n t -  

e lect  c a n n o t  wa ive  t h e  F l o r i d a  Bar 's  r i g h t s  t o  p r o c e e d  i n  a 

g r i e v a n c e  matter. Y e t ,  t h e  p a s s a g e  of time i n v o l v e d  i n  t h i s  

case, and  t h e  p r o f e s s i o n a l  embar ra s smen t  a l r e a d y  g e n e r a t e d  by  t h e  

cases t h a t  have  a l r e a d y  o c c u r r e d ,  is  s u g g e s t i v e  of what  t h e  

a t t o r n e y  must  h a v e  e x p e r i e n c e d  i n  The  F l o r i d a  B a r  v .  Randolph ,  

238 So.2d 635  ( F l a .  1 9 7 0 ) .  T h e r e ,  as  h e r e ,  t h e  lawyer had b e e n  

s u b j e c t e d  t o  p r o f e s s i o n a l  embar ra s smen t  and  exposed  t o  

i n v e s t i g a t i o n s ,  c h a r g e s  and h e a r i n g s  o v e r  a n  e x t e n d e d  p e r i o d  of 

time as J u s t i c e  T h o r n a l l  n o t e d :  

"Dur ing  t h i s  u n d u l y  l o n g  p e r i o d  of 
i n v e s t i g a t i o n  and p r o s e c u t i o n ,  t h e  
a c c u s e d  lawyer is  l e f t  roaming t h r o u g h  
t h e  f i e l d s  of Limbo where  d w e l t  what  
D a n t e  c a l l e d  ' t h e  p ra i se less  and t h e  
b l a m e l e s s  d e a d ' .  S t a t e  v .  Oxfo rd ,  
s u p r a . "  

" . . . t h a t  years of e x p o s u r e  t o  p u b l i c  
s c r u t i n y  and cri t icism s u p p l e m e n t e d  
by  clear e v i d e n c e  of r e h a b i l i t a t i o n ,  
j u s t i f y  a t e r m i n a l  p e n a l t y  t h a t  o t h e r -  
w i s e  p e r h a p s  would b e  c o n s i d e r e d  
i n a d e q u a t e . "  
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T h e  t h i r d  c o n s i d e r a t i o n  for  d i s c i p l i n e  i n  The  F l o r i d a  B a r  v. 

P a h u l e s ,  s u p r a ,  i s  t h a t  t h e  d i s c i p l i n e  "must  b e  s e v e r e  enough to  

deter others  who m i g h t  b e  p r o n e  or t empted  t o  become i n v o l v e d  i n  

l i k e  v i o l a t i o n s . "  Assuming t h a t  t h e r e  is a d e t e r r e n t  v a l u e  i n  

t h e  s a n c t i o n  of d i s b a r m e n t  d i f f e r e n t  from t h a t  i n  s u s p e n s i o n  and 

p r o f e s s i o n a l  e m b a r r a s s m e n t ,  t o  r e s p o n d e n t ' s  knowledge  t h e r e  is  no  

r e q u i r e m e n t  t h a t  d i s b a r m e n t  b e  t h e  s a n c t i o n  i n  a l l  cases 

i n v o l v i n g  l i k e  v i o l a t i o n s .  The  f a i l u r e  t o  d i s b a r  J o h n  

F i t z g e r a l d ,  o r  p r o v i d e  a l o n g - t e r m  s u s p e n s i o n  i n  t h i s  case is  n o t  

g o i n g  t o  e n c o u r a g e  t h e  l a w y e r s  o f  t h i s  s t a t e  t o  go o u t  and e n g a g e  

i n  s imi l a r  c o n d u c t .  Moreover ,  s u c h  h a r s h  d i s c i p l i n e  i s n ' t  

c o n s i s t e n t  w i t h  t h e  o t h e r  t w o  c o n s i d e r a t i o n s  for d i s c i p l i n e  i n  

P a h u l e s ,  s u p r a ,  and c o n s i d e r e d  w i t h  them, would n o t  b e  f a i r .  

Moreover ,  s u c h  s e r i o u s  d i s c i p l i n e  would b e  i n c o n s i s t e n t  w i t h  t h e  

F l o r i d a  Bar ' s  own s t a t e d  p o s i t i o n s  as e x p r e s s e d  i n  F l o r i d a  

S t a n d a r d s  for Impos ing  Lawyer S a n c t i o n s  ( 1 9 8 7 ) ,  which  r e c o g n i z e  

m i t i g a t i n g  factors .  

I n  i t s  b r i e f ,  page 2 2 ,  t h e  F l o r i d a  B a r  h a s  a t t e m p t e d  t o  

claim some q u e s t i o n a b l e  b e n e f i t  of t e s t i m o n y  i n v o l v i n g  t h e  

t r a n s f e r ,  by a q u i t  claim d e e d ,  by M r .  F i t z g e r a l d  of t h e  property 

t o  M r .  H a r n e y ' s  l a w y e r  w h i l e  O c e a n s i d e  Development  Company was 

i n v o l v e d  i n  l i t i g a t i o n  o v e r  t h e  p r i o r i t y  of mortgages w i t h  

S u n r i s e  and  G i a n n e t t i .  Even t h e  referee i d e n t i f i e d  t h i s  a s  

immaterial and i r r e l e v a n t  and completely u n d e r s t a n d a b l e  ( 1 5 9 ) .  

T h i s  a r g u m e n t ,  and  i n d e e d  t h e  r e s t  of t h e  b a r ' s  a rgumen t  i n  

p o r t i o n  I11 o f  i t s  b r i e f  is c h a r a c t e r i s t i c  o f  t h e  u n f a i r  

p r e s e n t a t i o n  of t h i s  case by  t h e  bar.  

-28- 



. .  

The  bar p o s i t i o n  is  t h a t  The  F l o r i d a  B a r  v .  F i t z g e r a l d ,  491 

So.2d 549 ( F l a .  1986)  q u a l i f i e s  fo r  a "pr ior  d i s c i p l i n a r y  

o f f e n s e . "  A r e a d i n g  o f  t h a t  case shows t h a t  it is  n o t  a n  

a g g r a v a t i n g  factor.  The  bar a r g u e s  t h a t  t h e  e v i d e n c e  i n  t h i s  

case w a r r a n t s  a " p a t t e r n  of m i s c o n d u c t "  b u t  t h e r e  i s  no  e v i d e n c e  

of a n y  p a t t e r n .  The  b a r  e v e n  goes o n  t o  claim t h a t  M r .  G i a n n e t t i  

q u a l i f i e s  u n d e r  t h e  a g g r a v a t i n g  factor of " v u l n e r a b i l i t y  of 

v i c t i m . "  The  bar f u r t h e r  c i tes  a s  a n  a g g r a v a t i n g  fac tor  

" i n d i f f e r e n c e  t o  making r e s t i t u t i o n . "  The  b a r  must  h a v e  h e a r d  

d i f f e r e n t  e v i d e n c e  or c o n d u c t e d  a d i f f e r e n t  case. The  e v i d e n c e  

was t h a t  t h e  o n l y  i s s u e  l e f t  t o  r e s o l v e  w i t h  respect t o  t h e  f i n a l  

judgment  was c r e d i t  d u e  M r .  F i t z g e r a l d  o n  t h e  $ 1 2 5 , 0 0 0 . 0 0  

judgment  b e c a u s e  of a t t o r n e y ' s  fees. 

J o h n  F i t z g e r a l d  h a s  a d m i t t e d  t h e  v i o l a t i o n  u n d e r  Count  I11 

of t h e  c o m p l a i n t  i n v o l v i n g  t h e  n o t a r i z a t i o n  of t h e  G i a n n e t t i  

s i g n a t u r e s .  A p u b l i c  r e p r i m a n d  m i g h t  b e  i n  o r d e r  for  s u c h  

c o n d u c t .  The  F l o r i d a  Bar v .  Atwood, 409 So.2d 1022 ( F l a .  1 9 8 2 ) ;  

The  F l o r i d a  v .  B e l l ,  493 So.2d 457 ( F l a .  1 9 8 6 ) .  

R e g a r d l e s s  of w h e t h e r  t h e  f i n d i n g s  o f  g u i l t  a re  l i m i t e d  t o  

j u s t  c o u n t  111, and e v e n  i f  t h e  f i n d i n g s  of v i o l a t i o n  i n c l u d e  a l l  

of those for  which t h e  referee h a s  d e t e r m i n e d  e x i s t ,  t h e  

appropriate  d i s c i p l i n e  i n  t h i s  case is  a s u s p e n s i o n .  I t  i s  

r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h a t  s u s p e n s i o n  o u g h t  t o  be combined 

w i t h  a m e a n i n g f u l  p r o b a t i o n  p e r i o d  and  t h a t  t h e  p e r i o d  of 

s u s p e n s i o n  b e  n i n e t y  days or less .  J o h n  F i t z g e r a l d  o u g h t  n o t  t o  

h a v e  t o  p r o v e  a g a i n  t h e  r e h a b i l i t a t i o n .  The d i s r u p t i o n  of h i s  
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law practice caused by a lengthy period of suspension would be 

devastating. 

If there is any truth to the notion that discipline is 

corrective, not punishment, and if the second consideration in 

the Pahules case, involving the encouragement of rehabilitation, 

has any meaning, then disbarment or long suspension should not be 

used in this case. A ninety-day suspension is punishment. The 

publication in the Southern Reporter, The Florida Bar News, and 

the knowledge that your fellow attorneys are aware of your 

transgressions, is all punishment. Here, this attorney has been 

involved in investigations, lawsuits and has had to incur great 

expense in order to obtain representation. If there is a need to 

insure that there is punishment for falling below ethical 

standards, or even engaging in intentional wrongdoing, then that 

need has been met. If there is a need for more punishment and 

suffering as a demonstration to other members of the profession, 

fairness is not compromised by limiting it to ninety days. 

In The Florida Bar v. Weintraub, 528 So.2d 367 (1988) this 

court provided for a ninety day suspension and a two year 

probation period. The lawyer was required to complete fifty 

hours of community service in addition to other conditions of his 

probation. See also The Florida v. Marshall, No. 71,018 (Fla. 

Sept. 29, 1988). This Court imposed probation after limited 

suspension in The Florida Bar v. Neely, 502 So.2d 1237 (Fla. 

1987) and The Florida Bar v. Welty, 382 So.2d 1220 (Fla. 1980). 

If there was worry that the rehabilitation of John 

Fitzgerald was not complete, then this Court ought to consider 
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t h e  p r o b a t i o n  and make as c o n d i t i o n s  of p r o b a t i o n  t h e  t a k i n g  of 

a n  e t h i c s  c o u r s e  o r  t h e  p a s s i n g  of t h e  e t h i c s  p o r t i o n  of t h e  

F l o r i d a  B a r  exam. F l o r i d a  Bar v .  P e t e r s o n ,  418 So.2d 246 ( F l a .  

1 9 8 2 ) .  As a c o n d i t i o n  of p r o b a t i o n ,  t h i s  C o u r t  c o u l d  o r d e r  M r .  

F i t z g e r a l d  t o  a t t e n d  C o n t i n u i n g  l e g a l  e d u c a t i o n  programs, i n  

e x c e s s  of t h o s e  r e q u i r e d  by CLER. F l o r i d a  Bar v .  G l i c k ,  283 

So.2d 642 ( F l a .  1 9 8 0 ) .  T h i s  C o u r t  c o u l d  o r d e r  s u p e r v i s i o n  of 

f i l e s  by t h e  F l o r i d a  Bar or  by  a n o t h e r  a t t o r n e y .  

Wi th  respect t o  r e s t i t u t i o n ,  J o h n  F i t z g e r a l d  h a s  p a i d  over 

$57 ,000 .00  o f  h i s  f i n a l  judgment  i n  f a v o r  of G i a n n e t t i .  H e  is  t o  

g e t  a c r e d i t  for a t t o r n e y ' s  fees r e c o v e r e d  by G i a n n e t t i  i n  t h e  

e v e n t  of h i s  s u c c e s s  i n  h i s  l i t i g a t i o n .  The  r e m a i n d e r  of h i s  

judgment  h a s  b e e n  s e c u r e d  by t h e  a s s i g n m e n t  of c e r t a i n  fees t h a t  

F i t z g e r a l d  is t o  r e c e i v e .  T h e r e  h a s  b e e n  no  p r o b l e m  i n  h i s  

payment of h i s  j udgmen t ,  a l l  of which h a s  g o n e  o n  w i t h o u t  F l o r i d a  

Bar i n v o l v e m e n t  o r  is  a n y  r e q u i r e m e n t  of p r o b a t i o n  or s u s p e n s i o n .  

I t  is r e s p e c t f u l l y  r e q u e s t e d  t h a t  i t  r e m a i n  t h a t  way. G i a n n e t t i  

and  F i t z g e r a l d  b a r g a i n e d  f o r  a f i n a l  judgment  i n  a s e t t l e m e n t .  

M r .  G i a n n e t t i  and  h i s  l a w y e r s  n e i t h e r  b a r g a i n e d  for  n o r  c o u n t e d  

o n  t h e  F lo r ida  B a r  as  a c o l l e c t i o n  a g e n t  fo r  t h e  f i n a l  judgment .  

M r .  F i t z g e r a l d  h a s  made p r o g r e s s  i n  t h e  making of h i s  paymen t s ,  

and  s h o u l d  b e  a b l e  t o  pay of f  t h e  f i n a l  judgment  w i t h o u t  b e i n g  

r e q u i r e d  to .  T h i s  c o u l d  o b v i o u s l y  c h a n g e  i f  h e  is k e p t  o u t  of 

t h e  practice of law and h i s  e a r n i n g  c a p a c i t y  i m p a i r e d .  

Remembering t h e  c o n s i d e r a t i o n s  of The  F l o r i d a  B a r  v .  

P a h u l e s ,  233 So.2d 130 ( F l a .  1970) ,  t h e  p e n a l t y  t h a t  is  f a i r  t o  

s o c i e t y ,  f a i r  t o  r e s p o n d e n t ,  and f a i r  t o  t h e  p r o f e s s i o n  i s  a 

-31- 



' *  suspension of less than ninety days with appropriate probationary 

terms. 
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CONCLUSION 

The referee's findings of fact and recommendation of guilt 

as to the matters alleged in Counts I, I1 and IV should be 

rejected. The referee's finding of not guilty of the allegations 

of Count V should be accepted. In making his findings of fact 

and determinations of guilt, based upon the evidence presented by 

the bar, the referee could only have applied a preponderance of 

the evidence test rather than clear and convincing. The 

testimony of the bar is confusing, conflicting, and false. 

The discipline that should be imposed in this case, in any 

event, ought not to be more than a ninety-day suspension combined 

with an appropriate time period of probation combined with terms 

as this Court may deem appropriate under the circumstances. 

Respectfully submitted, 

WATTERSON & DICKENSON, P.A. 
11380 Prosperity Farms Road 
Suite 112, Prosperity Gardens 
Palm Beach Gardens, FL 33410 

Terence J. Watterson 
Florida Bar No. 203165 
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