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INTRODUCTION 

The A p p e l l a n t r  W i l l i a m  Rhodesr  was one of  f o u r  d e f e n d a n t s  

t r i e d  by j u r y  i n  Dade County  C i r c u i t  C o u r t .  The Appel lee r t h e  

S t a t e  of F l o r i d a r  was t h e  p r o s e c u t i o n .  I n  t h i s  B r i e f r  t h e  

A p p e l l a n t  w i l l  be referred t o  a s  t h e  " Defendan t"  and  t h e  Appellee 

w i l l  be  r e f e r r e d  t o  as  t h e  "Sta te" .  

The symbol " R "  w i l l  be  u t i l i z e d  i n  t h i s  B r i e f  t o  d e s i g n a t e  

t h e  Record on Appeal  which i n c l u d e s  t h e  t r a n s c r i p t  o f  t r i a l  

p r o c e e d i n g s .  
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STATEMENT OF THE CASE 

Defendan t  was c h a r g e d  by i n d i c t m e n t  f i l e d  J u l y  13, 1984  ( R .  

6801)  w i t h  f i r s t  d e g r e e  murder  o f  A r t h u r  Venec ia  (Count  I I ) ,  a n d  

f i r s t  d e g r e e  murder o f  Bessie F i s c h e r  (Count  I V )  and  two c o u n t s  

o f  b u r g l a r y  ( C o u n t s  I and 111). 

The Defendan t  made a s t a t e m e n t  t o  t h e  p o l i c e  on J u n e  7 ,  1984 

( R .  7091) .  D e f e n d a n t ' s  t r i a l  was s e t  j o i n t l y  w i t h  t h r e e  co- 

d e f e n d a n t s r  James A l l e n  B r y a n t ,  Michae l  I r v i n e  and  D e e  Casteel.  

A l l  d e f e n d a n t s  a d o p t e d  t h e  m o t i o n s  and  o b j e c t i o n s  of co-defen-  

d a n t s  ( R .  1092 ,  7 6 5 7 ) .  A l l  d e f e n d a n t s  f i l e d  m o t i o n s  f o r  s e v e r -  

a n c e  of  r e q u e s t i n g  s e p a r a t e  t r i a l s  f rom t h e  o t h e r s  and  made 

numerous r e n e w a l s  d u r i n g  t r i a l .  ( R .  602 ,  603 ,  609 ,  1070 ,  6910,  

2065, 7640 and  7686,  f o r  e x a m p l e ) .  

Rhodes a r g u e d  m o t i o n s  f o r  s e v e r a n c e  o f  t h e  i n d i v i d u a l  c o u n t s  

( R .  603,  3853)  and  f o r  t r i a l  a p a r t  f rom t h e  c o- d e f e n d a n t s  ( R .  

603  - 6 4 6 ) .  

The o r i g i n a l  mot ion  ( R .  618) ( R .  7 7 3 )  and  a l l  s u b s e q u e n t  

m o t i o n s  f o r  s e v e r a n c e  were d e n i e d  ( R .  602 ,  603,  609 ,  1070 ,  6910,  

3704,  2067/  7640 and  7686) .  T r i a l  commenced on J u n e  1 5 ,  1987 ,  ( R .  

1 0 8 5 ) .  On J u l y  1 7 ,  1987 t h e  j u r y  r e t u r n e d  v e r d i c t s  o f  g u i l t y  on 

a l l  c o u n t s  a g a i n s t  Rhodes ( R .  7521 - 7529) .  The p e n a l t y  p h a s e  

p r o c e e d i n g s  commenced on J u l y  30 ,  1987 ( R .  6 2 9 3 ) ,  and  t h e  j u r y  

recommended t h e  i m p o s i t i o n  of  t h e  d e a t h  p e n a l t y  on bo th  murder  

c o u n t s  on J u l y  31, 1987 ( R .  7569 - 7 5 7 0 ) .  On September  15, 1987#  

t h e  t r i a l  c o u r t  imposed t h e  d e a t h  p e n a l t y  on Count I1 f o r  t h e  

murder o f  A r t h u r  Venec i a ,  and  l i f e  impr i sonmen t  f o r  t h e  murder  o f  

-2- 



Bessie F i s c h e r  ( C o u n t  IV), a n d  c o n c u r r e n t  l i f e  s e n t e n c e s  o n  e a c h  

of t h e  b u r g l a r y  c o u n t s  ( R .  7597 - 7 6 1 3 ) .  
0 

Notice of Appeal w a s  f i l e d  o n  October 9 ,  1 9 8 7  ( R .  7 7 8 5 ) .  

The j u r i s d i c t i o n  o f  t h i s  c o u r t  i s  i n v o k e d  p u r s u a n t  t o  Ar t i c l e  V, 

S e c t i o n  3 ( b ) ( l )  o f  t h e  C o n s t i t u t i o n  of t h e  S t a t e  of F l o r i d a  and  

F l o r i d a  S t a t u t e  S e c t i o n  9 2 l 0 l 4 1 ( 4 ) ( a ) ( i ) .  The c o u r t  a l s o  h a s  

j u r i s d i c t i o n  t o  r e v i e w  t h e  c o n v i c t i o n s  f o r  b u r g l a r y  w h i c h  arose 

f r o m  t h e  same t r i a l  a s  d i d  t h e  murder c o n v i c t i o n .  S e e  R i l e y  v. 

S t a t e  366 So.2d 1 9 ,  20 n.1. ( F l a .  1 9 7 8 ) ,  appeal a f t e r  r emand  413 

So.2d 1 1 7 3  ce r t .  den .  103 S.Ct.  3 1 7 ,  459 U.S .  981 74  L.Ed. 2d 294  

r e h .  d e n .  103 S.Ct.  7 7 3 ,  459 U.S. 1138, 7 4  L .Ed .  2d 985; Huckaby 

v. S t a t e  343 So.2d 29 ,  30 n.1. ( F l a .  1977) .  

- 3 -  



STATEMENT OF FACTS 

The D e f e n d a n t ,  W i l l i a m  Edward R h o d e s ,  i s  a t h i r t y - s i x  y e a r  

o l d  w h i t e  male who a t t e n d e d  h i g h  s c h o o l  i n  S p r i n g f i e l d ,  I l l i n o i s .  

By t r ade  h e  i s  a n  a u t o  m e c h a n i c  a n d  r e p a i r m a n .  H e  w a s  a s e r g e n t  

i n  V i e t n a m  ( R .  5 3 9 4 ) .  

D u r i n g  t h e  summer of 1983 h e  was e m p l o y e d  a t  a ga s  s t a t i o n  

i n  S o u t h e r n  Dade C o u n t y  a l o n g  w i t h  c o - d e f e n d a n t  M i c h a e l  I r v i n e .  

I r v i n e  c o n v e r s e d  w i t h  Rhodes  r e g a r d i n g  " r o u g h i n g  up"  a g u y  who 

owed money t o  someone ( R .  7093 ,  5 4 2 4 ) .  Rhodes  a g r e e d  t o  accom- 

p a n y  I r v i n e  t o  a c c o m p l i s h  t h i s  t a s k  ( R  7 0 9 4 ) .  Rhodes  w a s  t h e  

p a s s e n g e r  i n  a n  a u t o m o b i l e  d r i v e n  b y  I r v i n e  a l o n g  w i t h  a n o t h e r  

man, whom h e  d i d n ' t  know, on t h e  d r i v e  o u t  t o  t h e  home o f  t h e  

p e r s o n  t o  be r o u g h e d  u p ,  i n  r u r a l  Homestead ( R  7 0 9 6 ) .  The t h i r d  

man, who would  l a t e r  be i d e n t i f i e d  a s  James A l l e n  B r y a n t ,  ( t h e  

" g u y ' s ' '  h o m o s e x u a l  l i v e - i n  l o v e r  R.3732, 4492 ,  7 3 1 3 )  u n l o c k e d  t h e  

door t o  t h e  home and  M i c h a e l  I r v i n e  a n d  W i l l i a m  Rhodes  e n t e r e d  

( R  7 0 9 7 ) .  

0 

Once i n s i d e ,  Rhodes  w a l k e d  i n t o  a room t h a t  w a s  " k i n d  of 

l i k e  a bedroom,  d e n " .  ( R  7 0 9 7 ) .  Someone,  who would  l a t e r  b e  

i d e n t i f i e d  as  A r t h u r  V e n e c i a ,  ( R  7 4 6 5 )  jumped Rhodes  a n d  b e g a n  

c u t t i n g  him w i t h  some s h a r p  o b j e c t  a n d  a s t r u g g l e  e n s u e d  ( R .  

5430, 7097-98) .  I n  o r d e r  t o  p r e v e n t  t h e  pe r son ,  who was t h e n  

unknown t o  Rhodes ,  ( R  7 0 9 8 )  f r o m  h u r t i n g  him anymore  Rhodes  h i t  

h im,  t h r e w  him t o  t h e  f l o o r ,  a n d  r a n  o u t s i d e  ( R .  7098 ,  5 3 9 8 ) .  

W i l l i a m  R h o d e s  s t a t e d  t h a t  h e  d i d  n o t  k i l l  A r t h u r  Venecia ( R .  

5399). When h e  l e f t  t h e  room t h e  ' 'guyr1 was s t i l l  a l i v e  ( R .  5400, 

5405).  A f t e r  R h o d e s  was o u t s i d e ,  B r y a n t  r e - e n t e r e d  t h e  h o u s e  ( R  0 

- 4-  



7 1 0 0 ) .  M i c h a e l  I r v i n e  d r o v e  t h e  t h r e e  b a c k  t o  t h e  gas  s t a t i o n  

w h e r e  W i l l i a m  R h o d e s  worked  a n d  d r o p p e d  him o f f .  I r v i n e  a n d  

B r y a n t  d r o v e  o f f  ( R  7 1 0 0 ) .  

P r i o r  t o  g o i n g  o u t  t o  t h e  h o u s e ,  Rhodes  h a d  r e c e i v e d  $300.00 

a n d  s u b s e q u e n t l y  a n o t h e r  $700 .00  ( R .  5425 ,  5435).  Rhodes  s t a t e d  

h e  r e c e i v e d  b o t h  p a y m e n t s  f o r  " r o u g h i n g  t h e  g u y  u p "  ( R  7101-2) .  

H e  d i d  become aware t h e  n e x t  d a y  t h a t  A r t h u r  V e n e c i a  h a d  d i ed  ( R  

7 1 0 2 ,  5400).  The p a y m e n t s  were made t o  h im b y  M i c h a e l  I r v i n e  ( R  

7 1 0 2 ) .  

A f e w  w e e k s  a f t e r  t h e  i n c i d e n t  d e s c r i b e d  above, I r v i n e  a g a i n  

a s k e d  R h o d e s  t o  accompany him,  t h i s  time t o  r e p a i r  a r o o f  o n  a 

t r a i l e r  ( R  7 1 0 6 ) .  When t h e y  a r r i v e d  a t  t h e  l o c a t i o n  i t  a p p e a r e d  

" a w f u l  f a m i l i a r  f o r  n o t  b e i n g  t h e r e  b e f o r e "  t o  Rhodes  ( R  7 1 0 3 ) .  

Unbeknownst  t o  W i l l i a m  Rhodes  when h e  l e f t  on  t h e  j o u r n e y ,  i t  w a s  

t h e  same p r o p e r t y  w h e r e  A r t h u r  Venc ia  h a d  d i e d  a f e w  w e e k s  b e f o r e  

( R  7 1 0 2 ) .  

The t r a i l e r  was t h e  home of Bessie F i s c h e r ,  A r t h u r  V e n e c i a ' s  

m o t h e r .  R h o d e s  w e n t  u p  on  t h e  r o o f  t o  e x a m i n e  t h e  r e p a i r  j o b  t o  

H e  l e f t  I r v i n e  i n s i d e  w i t h  t h e  o l d  woman. s u b m i t  h i s  b i d .  

When he  r e t u r n e d  t o  t h e  t r a i l e r  f r o m  t h e  r o o f ,  t o  t e l l  o f  t h e  

problems h e  h a d  f o u n d ,  h e  saw M i c h a e l  I r v i n e  s t r a n g l i n g  t h e  o l d  

woman ( R  7107- 8, 5443). Rhodes  r a n  o u t s i d e  ( R  7110  - 5444) ,  

g r a b b e d  a b o t t l e  o f  S c o t c h  a n d  t o l d  I r v i n e ,  when h e  g o t  o u t s i d e ,  

t h a t  w h a t  I r v i n e  d i d  w a s n ' t  r i g h t  ( R .  5404-5). 

1 

Rhodes  s t a t e d  h e  knew a b o u t  r o o f i n g  work f r o m  w o r k i n g  i n  K a n s a s  

0 ( R .  7103 ,  5400). 
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I r v i n e  a s k e d  Rhodes  n o t  t o  s a y  a n y t h i n g  a b o u t  t h e  m u r d e r  o f  

Bessie F i s c h e r  ( R  7 1 1 0 ) .  I n  r e t u r n  I r v i n e  would  n o t  t a l k  a b o u t  

t h e  g u y  Rhodes  h a d  " g o t t e n  f i g h t i n g  w i t h  i n s i d e  t h e  h o u s e  e a r l i -  

e r "  ( R  7 1 1 0 ) .  I r v i n e  t h r e a t e n e d  t o  t e l l  t h e  p o l i c e  a b o u t  t h e  

V e n e c i a  i n c i d e n t  if Rhodes  d i d  n o t  g o  b a c k  t o  t h e  t r a i l e r  w i t h  

him l a t e r  a n d  b u r y  t h e  body ,  w h i c h  he  r e l u c t a n t l y  a g r e e d  t o  do 

( R  7 1 1 0 ) .  M i c h a e l  I r v i n e  g a v e  Rhodes  $ 1 , 0 0 0 . 0 0  a n d  s a i d  t h e y  

were s q u a r e .  

On A p r i l  1 9 ,  1984, two s k e l e t o n s ,  o n e  male a n d  o n e  f e m a l e  

were d i s c o v e r e d  i n  a p i t  on t h e  f i v e  acre t r a c t  t h a t  h a d  b e e n  

owned b y  A r t h u r  V e n e c i a  ( R .  4051 - 4058). They would  be i d e n t i -  

f i e d  a s  B r y a n t ' s  h o m o s e x u a l  l o v e r ,  A r t h u r  V e n e c i a  a n d  h i s  8 2  y e a r  

o l d  m o t h e r ,  Bessie F i s c h e r  ( R .  4 6 9 3 ,  4 7 0 1 ) .  

The d i s c o v e r y  was made a f t e r  a s e a r c h  t o o k  p lace  based upon 

i n f o r m a t i o n  t h e  po l i ce  r e c e i v e d  f r o m  Geneva Regan who was a 

wa i t r e s s  a t  t h e  I n t e r n a t i o n a l  P a n c a k e  House R e s t a u r a n t  i n  Home- 

s t e a d  t h a t  was owned b y  V e n e c i a  a n d  managed b y  B r y a n t  ( R .  7 3 1 4 ) .  

Her f r i e n d  Dee Casteel  a l s o  worked  t h e r e  ( R .  3 8 7 4  - 3 8 7 5 ) .  

0 

D e e  Cas tee l ,  a f t e r  a n  a r g u m e n t  w i t h  h e r  boss ,  James A l l e n  

B r y a n t ,  f e a r e d  f o r  h e r  l i f e  a n d  made a s t a t e m e n t  i n  f r o n t  of 

Geneva Regan a n d  h e r  1 7  y e a r  o l d  d a u g h t e r  i n  March of 1 9 8 4  ( R .  

3 8 4 9 ) .  A f t e r  s t a t i n g  t o  Geneva t h a t  s h e  h a d  h i r e d  two " h i t m e n "  

a t  B r y a n t ' s  r e q u e s t  t o  g e t  r i d  o f  A r t h u r  V e n e c i a  ( R .  3 7 5 3 )  a n d  

h a d  d i s p o s e d  of t h e  body,  a n d  t h a t  s h e  h a d  a l s o  a r r a n g e d  f o r  t h e  

m u r d e r  o f  Bessie F i s c h e r  ( R .  3769 - 3 7 7 2 ) ,  Geneva Regan t o l d  

Metro Dade Homic ide  i n v e s t i g a t o r s  ( R .  3 7 7 3 )  , a n d  t h e  i n v e s t i g a -  

II) t i o n  b e g a n .  
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A f t e r  t h e  d i s c o v e r y  of t h e  b o d i e s  a n d  h a v i n g  t a k e n  s t a t e-  

ments  f r o m  t h e  t h r e e  c o- d e f e n d a n t s ,  W i l l i a m  Rhodes  was a r res ted  

i n  J u n e ,  1 9 8 4 ,  i n  h i s  hometown ( R .  5 4 4 6 )  o f  S p r i n g f i e l d ,  I l l i -  

n o i s ,  a n d  g a v e  a s t a t e m e n t  t o  t h e  p o l i c e  on J u n e  7 ,  1 9 8 4 ,  f r o m  

which most o f  t h e  S t a t e m e n t  o f  Facts  h e r e i n  i s  d e r i v e d  f r o m  ( R  

7092)  . 
W i l l i a m  Rhodes  w a s  t r i e d  t o g e t h e r  w i t h  I r v i n e ,  B r y a n t  a n d  

Dee Casteel  [whom had  s o l i c i t e d  I r v i n e  ( R . 7 3 1 3 ) ]  c a u s i n g  t h e  

D e f e n d a n t  t o  be s u b j e c t  t o  s e v e r a l  a c c u s e r s  bes ides  t h e  S t a t e .  

The two i n c i d e n t s ,  a l t h o u g h  s e p a r a t e  e p i s o d e s  a n d  s e p a r a t e d  i n  

time, were a l s o  t r i e d  t o g e t h e r .  

On J u l y  1 7 ,  1 9 8 7 ,  t h e  j u r y  r e t u r n e d  g u i l t y  v e r d i c t s  on  b o t h  

b u r g l a r y  c o u n t s  a n d  b o t h  f i r s t  d e g r e e  murder  c o u n t s .  On Septem-  

b e r  1 5 ,  1 9 8 7 ,  t h e  t r i a l  c o u r t  i m p o s e d  upon W i l l i a m  Rhodes  t h e  

s e n t e n c e  o f  d e a t h  by  e l e c t r o c u t i o n  f o r  t h e  murder  o f  A r t h u r  

V e n e c i a  a n d  i m p o s e d  l i f e  i m p r i s o n m e n t  f o r  t h e  murder  of Bessie 

F i s h e r .  The c o u r t  i m p o s e d  l i f e  i n p r i s o n m e n t  s e n t e n c e s  on b o t h  

o u r g l a r y  c o u n t s  ( R  7762-7773) .  C o u n s e l  w a s  a p p o i n t e d  f o r  p u r p o s e  

Df appeal.  A t i m e l y  Not ice  o f  Appeal was f i l e d .  T h i s  a p p e a l  

f o l l o w s .  
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SUMMARY OF TEE ARGUMENT 

The a p p e l l a n t  h a s  r a i s e d  n u m e r o u s  i s s u e s  o n  appea l  b u t  

w i s h e s  t o  stress t h o s e  i s s u e s  c o v e r e d  i n  t h i s  Summary o f  t h e  

Argument w i t h o u t  w a i v i n g  t h e  o t h e r  p o i n t s  o n  appeal .  

The i n i t i a l  M o t i o n  t o  s e v e r  t h e  o f f e n s e s  a n d  c o- d e f e n d a n t s  

f o r  separate  t r i a l s  w a s  d e n i e d  ( R .  602, 603, 604) .  Each  o f  t h e  

d e f e n d a n t s  h a d  made a t  l e a s t  o n e  s w o r n  s t a t e m e n t  w h i c h  t h e  S t a t e  

c o n s i d e r e d  c o n f e s s i o n s .  F u r t h e r  , t h e  s t a t e  c o n v i n c e d  t h e  t r i a l  

c o u r t  t h a t  t h e  " c o n f e s s i o n s "  were i n t e r l o c k i n g  a n d  t h e r e f o r e  t h e  

d e f e n d a n t s  c o u l d  be t r i e d  t o g e t h e r  w i t h o u t  " B r u t o n "  problems. 

The c o u r t  o p t e d  t o  f o l l o w  F.R.C.P. 3 . 1 5 1 ( b ) ( 2 )  a n d  a t t emp t  t o  

c o n c e a l  t h e  i d e n t i t y  o f  t h e  c o- d e f e n d a n t s  m e n t i o n e d  i n  t h e  s ta te-  

m e n t s  o f  e a c h  d e f e n d a n t .  The method was t o  redact  t h e  r e f e r e n c e s  

i n  b o t h  t h e  t r a n s c r i p t s  o f  o r a l  s t a t e m e n t s  a n d  " d u b b i n g "  o v e r  t h e  

r e f e r e n c e s  on  r e c o r d i n g s  w h i c h  t h e  j u r y  w o u l d  h e a r .  U n f o r t u n a t e -  

l y  f o r  t h e  a p p e l l a n t ,  e x c u l p a t o r y  p o r t i o n s  o f  h i s  s t a t e m e n t  t o  

t h e  p o l i c e  were d e l e t e d  a n d  a n y  p e r s o n  a n d  e v e r y  j u r o r  c o u l d  

t e l l  who t h e  redacted s t a t e m e n t s  r e f e r r e d  t o  d u e  t o :  

O b v i o u s  d i f f e r e n c e s  i n  s i z e  b e t w e e n  t h e  
D e f e n d a n t s  . 
The s e x  o f  t h e  D e f e n d a n t s .  

The d a t e s  when t h e  s t a t e m e n t s  were t a k e n .  

S l i p - u p s  b y  S t a t e  w i t n e s s e s  a n d  d e l i b e r a t e  
m i s c o n d u c t  ( v i o l a t i n g  t h e  j u d g e ' s  i n s t r u c t i o n s  n o t  
t o  r e v e a l  i d e n t i t i e s )  b y  t h e  p r o s e c u t o r s .  

The r o l e s  p l a y e d  b y  t h e  d e f e n d a n t s  i n  t h e  d e a t h s .  

Process o f  e l i m i n a t i o n .  

O p e n i n g  s t a t e m e n t s  r e v e a l i n g  r o l e s  a n d  i d e n t i t i e s .  
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( h )  Voir d i r e  e x p o s i n g  r o l e s  and  i d e n t i t i e s .  

One d e f e n s e  l a w y e r  summarized t h e  e f f e c t i v e n e s s  o f  t h e  

r e d a c t i o n s  by s t a t i n g  t h a t ,  i f  t h e s e  j u r ' o r s  c o u l d  f i n d  t h e i r  way 

t o  t h e  c o u r t h o u s e  t h e y  c o u l d  s u r e l y  p i c k  u p  who i s  who i n  t h e  

redacted s t a t e m e n t s .  Numerous times d u r i n g  t h e  t r i a l  t h e  J u d g e  

would re-commit t o  t h e  r e d a c t i o n  method b u t  i t  became i n c r e a s i n g -  

l y  o b v i o u s  t h a t  t h e r e  was no p r o t e c t i o n  t o  t h e  d e f e n d a n t  by 

h a v i n g  t h e  r e f e r e n c e s  t o  him i n  t h e  c o - d e f e n d a n t ' s  s t a t e m e n t s  

s l i m l y  d i s g u i s e d .  

The a p p e l l a n t  was p l a c e d  i n  a p o s i t i o n  by  t h e  e n d  o f  t h e  

S ta te  's case where  u n c r o s s e x a m i n a b l e  s t a t e m e n t s  had been  e n t e r e d  

i n t o  e v i d e n c e  a g a i n s t  him. Had t h e  s e v e r a n c e  been  g r a n t e d  f o r  

t r i a l  separate f rom t h e  o t h e r  d e f e n d a n t s ,  t h e  a p p e l l a n t  would n o t  

have  been  p l a c e d  i n  t h i s  u n f a i r  p o s i t i o n .  The 1 4 t h  Amendment's 

due  process  p r o v i s i o n  w a s  v i o l a t d ,  a s  w e l l  a s  t h e  6 t h  Amendment's 

r i g h t  t o  c o n f r o n t  e a c h  w i t n e s s  t e s t i f y i n g  a g a i n s t  him. 

The c o- d e f e n d a n t s ,  Casteel  and I r v i n e ,  would e v e n t u a l l y  

t e s t i f y  i n  t h e i r  own b e h a l f ,  b u t  c o- d e f e n d a n t  B r y a n t ,  who had 

been  c lose  enough t o  v e r i f y  Rhode ' s  s e l f - d e f e n s e  d e f e n s e  and  had  

r e - e n t e r e d  t h e  home o f  A r t h u r  Venec ia  w h i l e  Venec ia  l a y  i n -  

j u r e d ,  and who had s t a t ed  (whose i n e f f e c t i v e  r e d a c t e d  s t a t e m e n t  

w a s  i n  e v i d e n c e )  Rhodes had a k n i f e ,  c o u l d  n e v e r  be cross exam- 

i n e d .  

Rhodes l o s t  h i s  5 t h  Amendment r i g h t  by b e i n g  f o r c e d  t o  t a k e  

t h e  s t a n d  t o  e x p l a i n  away t h e  u n c o n f r o n t a b l e  s t a t e m e n t  o f  B r y a n t  

and  t o  f u r t h e r  c o u n t e r  t h e  a c c u s a t i o n s  of I r v i n e ,  whose o p e n i n g  

s t a t e m e n t  a c c u s e d  Rhodes o f  b o t h  murde r s .  I r v i n e  and Rhodes 

' Making him a possible suspect of the physical murder. 
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s t a t e m e n t s  were a b s o l u t l y  c o n t r a d i c t o r y  - a c c u s i n g  e a c h  o t h e r  o f  

t h e  m u r d e r  o f  Bessie F i s c h e r .  T h i s  h a d  b e e n  b r o u g h t  t o  t h e  

a t t e n t i o n  o f  t h e  c o u r t  p r i o r  t o  t r i a l  a n d  t h e  s e v e r a n c e  s h o u l d  

h a v e  b e e n  g r a n t e d ,  o r  t h e  s t a t e m e n t s  n e v e r  e n t e r e d .  

The two b u r g l a r y / m u r d e r s  w h i c h  were t r i e d  t o g e t h e r  were 

d i s t i n c t l y  s e p a r a t e  o f f e n s e s  i n  b o t h  t i m e  a n d  i n c i d e n t .  Had 

Rhodes  b e e n  t r i e d  a l o n e ,  a n d  on  e a c h  o f f e n s e  s e p a r a t e l y !  h e  c o u l d  

h a v e  h a d  a f a i r  t r i a l .  H i s  s t a t e m e n t  s t a n d i n g  s e p a r a t e l y  s e t  

f o r t h  a s e l f  d e f e n s e  a g a i n s t  a n  a t t a c k  b y  A r t h u r  V e n e c i a  a n d  a 

s t a t e m e n t  w h e r e b y  h e  w i t n e s s e d  M i c h a e l  I r v i n e  s t r a n g l e  Bessie 

F i s c h e r .  The S t a t e  would  h a v e  h a d  t o  meet t h e i r  b u r d e n  o f  p r o o f  

r a t h e r  t h a n  h a v e  t h e  case p r o v e d  b y  t h e  c o- d e f e n d a n t s '  s t a te-  

m e n t s .  The S t a t e ,  i n  o rder  t o  g e t  b y  M o t i o n  f o r  J u d g m e n t  o f  

A c q u i t t a l  h a d  n e c e s s a r i l y  e n t e r e d  i n t o  e v i d e n c e  t h e  i n e f f e c t i v e ,  

redacted s t a t e m e n t s  o f  t h e  c o - d e f e n d a n t s  a g a i n s t  Rhodes .  

The j u r y  pool  w a s  p o i s o n e d  b y  j u r o r s  who a d m i t t e d  t h a t  t h e  

r e p e t i t i v e  q u e s t i o n i n g  b y  t h e  f o u r  d e f e n s e  a t t o r n e y s  made them 

b e l i e v e  t h a t  t h e  d e f e n d a n t s  h a d  t o  o v e r c o m e  t h e s e  j u r o r s '  own 

be l i e f  t h a t  t h e  d e f e n d a n t s  were g u i l t y :  t h e i r  bel ief  b e i n g  h e l p e d  

a l o n g  b y  t h e  S t a t e ' s  o v e r r e a c h i n g  v o i r  d i r e !  

The c u m u l a t i v e ,  s h o c k i n g ,  g r u e s o m e  p o s e d  p h o t o s  o f  s k u l l s  

a n d  b o n e s  ( w h i c h  were i r r e l e v a n t ,  immaterial  a n d  whose  p r o b a t i v e  

v a l u e  was o u t  w e i g h e d  b y  t h e i r  p r e j u d i c i a l  e f f e c t )  a l o n g  w i t h  t h e  

p r o s e c u t o r s '  p u r p o s e f u l  i g n o r i n g  o f  t h e  J u d g e ' s  i n s t r u c t i o n s  t o  

k e e p  i d e n t i t y  a secret!  t h e  probable p e r j u r e d  t e s t i m o n y  o f  a 

s t a t e ' s  w i t n e s s ,  and t h e  s u m m a r i z i n g  o f  t e s t i m o n y  a l s o  c o n t r i b u t -  

e d  t o  t h e  d e f e n d a n t ' s  c o n v i c t i o n  a n d  s e n t e n c e .  
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The d e f e n d a n t  w a s  f u r t h e r  p r e j u d i c e d  when t h e  S ta te  s t r u c k  

s i x  of e i g h t  b lack  j u r o r s  f r o m  t h e  j u r y  pool d u r i n g  v o i r  d i r e  

w i t h o u t  e x p l a n a t i o n .  The i n q u i r y  r e q u e s t e d  b y  R h o d e s '  c o u n s e l  

i n t o  t h e  r e a s o n s  why was n e v e r  g r a n t e d .  The r e a s o n  f o r  f a i l u r e  

t o  i n q u i r e ,  a s  r e q u i r e d ,  b e c a u s e  t h e  d e f e n d a n t  h i m s e l f  was n o t  

b l a c k ,  was e r r o n e o u s .  

The o v e r a l l  c u m u l a t i v e  e f f e c t  of a l l  t h e  i s s u e s  d i s c u s s e d  

h e r e i n  was t o  d e p r i v e  t h e  a p p e l l a n t  of a f a i r  a n d  i m p a r t i a l  t r i a l  

b y  a j u r y  w h i c h  w a s  a c r o s s  s e c t i o n  o f  t h e  communi ty .  
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I 

THE STATE UTILIZED S I X  OF I T S  EIGHT 
PRE-EMPTORY CHALLENGES TO EXCLUDE 

BLACK JURORS I N  VIOLATION OF 
STATE V N E I L  

The case of S t a t e  v N e i l  4 5 7  So.2d 61 481 ( F l a .  1 9 8 4 )  h e l d  

t h a t  p r e- e m p t o r y  c h a l l e n g e s  may n o t  be u s e d  s o l e l y  t o  e x c l u d e  

j u r o r s  o n  t h e  b a s i s  of race.  W h i l e  t h e  r i g h t  t o  u s e  p r e- e m p t o r y  

c h a l l e n g e s  a g a i n s t  p r o s p e c t i v e  j u r o r s  i s  g u a r a n t e e d  b y  F l o r i d a  

S t a t u t e  S e c t i o n  913.08 ( 1 9 8 3 ) ,  a n d  F l o r i d a  R u l e s  o f  C r i m i n a l  

P r o c e d u r e  3.350, t h i s  r i g h t  i s  a b u s e d  when s u c h  c h a l l e n g e s  are 

u s e d  " s o l e l y  a s  a s c a l p e l  t o  e x c i s e  a d i s t i n c t  r a c i a l  g r o u p  f r o m  

a r e p r e s e n t a t i v e  c r o s s - s e c t i o n  o f  s o c i e t y . "  - N e i l ,  Id. a t  486. 

T h u s ,  w h e r e  i t  is  d e t e r m i n e d  b y  t h e  t r i a l  j u d g e  t h a t  a p a r t y  h a s  

b e e n  c h a l l e n g i n g  p r o s p e c t i v e  j u r o r s  s o l e l y  o n  t h e  b a s i s  o f  race ,  

t h e  c o u r t  s h o u l d  d i s m i s s  t h e  j u r y  pool a n d  r e- s t a r t  v o i r  d i r e  

o v e r  w i t h  a new pool.  N e i l ,  I d .  a t  487.  I n  t h e  i n s t a n t  caser  
- 7  

a f t e r  r e q u e s t s  f r o m  a l l  d e f e n d a n t s ,  t h e  lower c o u r t  f a i l e d  t o  

c o n d u c t  a - N e i l  i n q u i r y  i n t o  t h e  r e p e a t e d  e x c l u s i o n s  o f  b l a c k  

j u r o r s  b y  t h e  s t a t e  f r o m  t h e  j u r y  pool.  (T .  1 4 7 0 ,  ( T .  1481, (T .  

442)t T. 451) .  The C o u r t ' s  f a i l u r e  t o  i n q u i r e  i n t o  s t a t e  r e a s o n s  

f o r  u s i n g  s i x  o f  i t s  e i g h t  p r e- e m p t o r y  c h a l l e n g e s  a g a i n s t  b l a c k s  

c o n s t i t u t e s  r e v e r s i b l e  e r ror .  

The t e s t  f o r  a s s e r t i n g  a prima f a c i e  - N e i l  case i s  a t i m e l y  

o b j e c t i o n ;  a d e m o n s t r a t i o n  o n  t h e  record t h a t  t h e  c h a l l e n g e d  

p e r s o n s  are members of a d i s t i n c t  r a c i a l  g r o u p ,  a n d  t h a t  t h e r e  i s  

a s t r o n g  l i k e l i h o o d  t h a t  t h e y  h a v e  b e e n  c h a l l e n g e d  s o l e l y  b e c a u s e  
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o f  t h e i r  race.  N e i l ,  Id .  a t  486.  I n  t h e  i n s t a n t  case, t i m e l y  

o b j e c t i o n s  t o  t h e  s t a t e ' s  u s e  o f  p r e- e m p t o r y  c h a l l e n g e s  t o  ex-  

- -  

c l u d e  b l a c k  j u r o r s  were made a t  t h r e e  d i f f e r e n t  times ( R .  2554 ,  

2565 ,  1 5 2 6 ) .  A t  t h e  time e a c h  o b j e c t i o n  was made, t h e  record 

r e f l e c t d  t h e  c h a l l e n g e d  j u r o r s  were b l a c k .  - I d .  The t e s t  f o r  

w h e t h e r  j u r o r s  were c h a l l e n g e d  s o l e l y  because o f  t h e i r  race i s  

w h e t h e r  t h e r e  e x i s t e d  a v a l i d  b a s i s  f o r  e x c l u s i o n  o t h e r  t h a n  

race. C o t t o n  v S t a t e  468  So.2d 1 0 4 7  ( F l a .  3 r d  DCA 1 9 8 5 ) ,  S l a p p y  

v S t a t e  503 So.2d 350 ( 3 r d  DCA 1 9 8 7 ) ,  B a t s o n  v K e n t u c k y ,  US, 106 

S.Ct.  1 7 1 2 ,  90 L . E d  2d 6 9  (1986) ,  ( S e e  d i s c u s s i o n  h e r e i n ) ,  

M a c k l i n  v S t a t e  3 9 5  So.2d 1 2 1 9  ( F l a .  3rd DCA 1 9 8 1 ) .  I n  t h e  

i n s t a n t  case,  t h e  s t a t e  e x e r c i s e d  e i g h t  p r e- e m p t o r y  c h a l l e n g e s ,  

s i x  o f  w h i c h  were u s e d  a g a i n s t  b l a c k  j u r o r s  ( R .  2554 ,  3034).  The 

0 s i x  b l a c k  j u r o r s  e x c l u d e d  were: Mrs. McGee ( R .  2 5 5 4 ) ,  Mrs. 

Montgomery ( R .  2 5 5 1 ) ,  M r .  L a p s l e y  ( R .  2 5 4 7 ) ,  M r .  Norwood ( R .  

2 5 4 9 ) ,  M r s .  B l u e  ( R .  2 5 5 1 ) ,  a n d  M r s .  L e v e l  ( R . 3 0 3 4 ) .  Of t h e  

b l a c k  j u r o r s  e x c l u d e d ,  i n  o n l y  two cases d i d  t h e r e  c o n c e i v a b l y  

e x i s t  a n y  o t h e r  b a s i s  f o r  e x c l u s i o n  o t h e r  t h a n  race.  

M r .  Norwood i n d i c a t e d  h e  would  h a v e  d i f f i c u l t y  i n  recommend-  

i n g  t h e  d e a t h  p e n a l t y  i n  t h e  e v e n t  t h e  d e f e n d a n t s  were f o u n d  

g u i l t y  (T .  1 3 5 2 ) .  See W a i n w r i g h t  v W i t t  105 S . C t .  844, 83 L.Ed.  

841. Adams v T e x a s ,  448 U S  38, 6 5  L .Ed  2d 581, 1 0 0  S.Ct.  2521. 

Upon f u r t h e r  i n q u i r y  b y  t h e  d e f e n s e ,  h e  s t a t e d  h e  would  f o l l o w  

t h e  laws a n d  r u l e s  g i v e n  b y  t h e  j u d g e  i n  d e t e r m i n i n g  g u i l t  o r  

i n n o c e n c e  of t h e  d e f e n d a n t s  ( R .  2541 ,  2 5 4 4 ) .  The o t h e r  e x c l u d e d  

j u r o r ,  Mrs. B l u e ,  l i v e d  i n  t h e  same c i t y  ( N a r a n j a )  w h e r e  t h e  

a l l e g e d  crimes o c c u r r e d  a n d  r e c o g n i z e d  some of t h e  d e f e n d a n t s  a n d  0 
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w i t n e s s e s  ( R .  1432  - 1 4 3 8 ) .  Under t h e s e  f a c t s  i t  w a s  w i t h i n  t h e  

d i s c r e t i o n  o f  t h e  t r i a l  j u d g e  t o  e x c l u d e  t h e  j u r o r  on t h e  b a s i s  
0 

o f  i m p a r t i a l i t y  o r  p r e j u d i c e .  P o r t e r  v S t a t e  388 So.2dr 18 ( F l a .  

4 t h  D C A  1 9 8 0 ) .  N o  o t h e r  p r e j u d i c i a l  e v i d e n c e  w a s  f ound  i n  t h e  

r e c o r d  p e r t a i n i n g  t o  t h e  r e m a i n i n g  f o u r  b l a c k  j u r o r s .  (See v o i r  

d i r e ,  R.  1085 - 3157) .  

The s t a t e ' s  a rgument  a t  t h e  t r i a l  was t h a t  no - N e i l  i n q u i r y  

w a s  r e q u i r e d  ( R .  3040)  a s  p r o s e c u t o r  Novick p o i n t e d  o u t  t h a t  e a c h  

d e f e n d a n t  w a s  w h i t e  ( R .  3035 ) .  The A r i z o n a  Supreme Cour t  on  J u l y  

1 9 ,  1988, d e c i d e d  t h e  case of S t a t e  ( A r i z . )  v S u p e r i o r  C t .  

( G a r d n e r ) ,  4 3  C r i m  L.  1069 ,  h o l d i n g  t h a t  r a c i a l l y  p r e j u d i c e d  

peremtories a p p l i e d  n o t  o n l y  t o  d e f e n d a n t s  whom are  of  t h e  same 

r a c i a l  g r o u p  a s  t h e  s t r i c k e n  j u r o r s ,  b u t  t o  a n y  case where  

p e r e m p t o r i e s  are  u s e d  i n  a d i s c r i m i n a t o r y  f a s h i o n .  ( D i s t i n -  

g u i s h i n g  Ba t son ,  I d .  a n d  l i m i t i n g  i t  t o  t h e  s p e c i f i c  f a c t s  and  

i s s u e s  t h e r e i n ) .  Al though  n o t  b i n d i n g  on t h i s  c o u r t  t h e  A r i z o n a  

c o u r t ' s  l o g i c  i s  c o m p e l l i n g :  

" I f  w e  a p p l y  t h e  Ba t son  p r i n c i p l e  e x c l u s i v e l y  t o  t h o s e  cases 
i n  which t h e  d e f e n d a n t  and t h e  e x c l u d e d  j u r o r s  are  o f  t h e  
i d e n t i c a l  race or  e t h n i c  g r o u p ,  o u r  t r i a l  j u d g e s  a n d  l a w y e r s  
w i l l  f r e q u e n t l y  be f o r c e d  t o  i n q u i r e  i n t o  t h e  r a c i a l  and  
e t h n i c  makeup o f  p a r t i c u l a r  j u r o r s .  

W e  s h o u l d  a d o p t  t h e  r u l e  t h a t  would o b v i a t e  o r  r e d u c e  t h e  
n e c e s s i t y  f o r  s u c h  a n  unseemly  i n t r u s i v e  p r o c e d u r e .  

The d i s c r i m i n a t o r y  e x c l u s i o n  of  j u r o r s  f rom any  c o g n i z a b l e  
g r o u p  necessarily v i o l a t e s  t h e  r i g h t  t o  a chance  f o r  a f a i r  
c r o s s  s e c t i o n  no mat ter  what  t h e  r a c i a l  o r  e t h n i c  c h a r a c-  
t e r i s t i c s  of t h e  d e f e n d a n t ,  h i s  l a w y e r ,  t h e  j u d g e ,  or  a n y  
p a r t y  t o  t h e  a c t i o n .  ( e m p h a s i s  on " n e c e s s a r i l y "  added  t o  

The Defendan t  i n  S t a t e  v S u p e r i o r ,  I d .  w a s  a w h i t e  male 0 d e f e n d e d  by a b l a c k  a t t o r n e y :  s o  w a s  Rhodes. 
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d e m o n s t r a t e  t h e  c o u r t ' s  r u l i n g  t h a t  t h e  a c t i o n s  a re  a p e r  
se r e q u i r e m e n t .  T h i s  c o u r t  s h o u l d  n o t  c o n s i d e r  t h e  f a i l -  
u r e  t o  i n q u i r e  h a r m l e s s  e r r o r ) .  

U n f o r t u n a t e l y r  f o r  Rhodes! t h e  a rgument  t h a t  t h e  s t a t e ' s  

r a c i a l l y  m o t i v a t e d  c h a l l e n g e s  d i d  n o t  a p p l y  t o  t h e  p r i n c i p l e s  o f  

N e i l r  I d o r  when a w h i t e  p e r s o n  w a s  on t r i a l r  a s  s e t  f o r t h  by - 
p r o s e c u t o r  Novick was a c c e p t e d  by t h e  t r i a l  j udge  and  no N e i l  

i n q u i r y  w a s  made i n  s p i t e  of a l l  r e q u e s t s  ( R .  3043 ) . "  

I t  a f f i r m a t i v e l y  a p p e a r s  f rom t h e  r e c o r d  t h a t  a t  l e a s t  f o u r  

of s i x  e x c l u d e d  b l a c k  j u r o r s  were pre- empted e x c l u s i v e l y  on t h e  

b a s i s  o f  race.  S i n c e  t h e  l o w e r  c o u r t  f a i l e d  t o  make a p r o p e r  

- N e i l  i n q u i r y !  a f t e r  it  w a s  r e q u e s t e d  by  M r .  Rhode ' s  c o u n s e l  (R. 

2554! renewed a t  3034) !  and  no  o t h e r  b a s i s  f o r  t h e  e x c l u s i o n  o f  

b l a c k  j u r o r s  e x i s t e d r  t h i s  c o u r t  s h o u l d  r e v e r s e  t h e  c o n v i c t i o n  

and  s e n t e n c e  o f  t h e  t r i a l  c o u r t  and  remand t h e  cause f o r  a new 0 
t r i a l .  N e i l r  Supra!  Hernandez v S t a t e  473 So.2d 1364  ( F l a .  3 r d  

DCA 1 9 8 5 ) /  ( P e a r s o n !  J.! c o n c u r r i n g ) .  See a l s o  J o n e s  v S t a t e r  464 

So.2d 547 ( F l a .  1 9 8 5 ) ,  Andrews v S t a t e r  459 So.2d 1018  ( F l a .  

1 9 8 4 ) .  
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I1 

THE LOWER COURT ERRED BY FAILING 
TO GRANT DEFENDANTS' MOTIONS FOR 

MISTRIAL BASED UPON IMPROPER 
PROSECUTORIAL QUESTIONING WHICH 

UNALTERABLY TAINTED TEE JURY TRIAL 

The D e f e n d a n t ,  W I L L I A M  RHODES,  w a s  e n t i t l e d  t o  a f a i r  t r i a l ,  

one  f r e e  f rom d e l i b e r a t e  p r o s e c u t o r i a l  m i sconduc t .  I n  Gonza l ez  v 

S t a t e ,  450 So. 2d 585 ( F l a .  3.d DCA 1 9 8 4 ) .  Coleman v S t a t e ,  4 20 

So.2d 354 ( F l a .  D C A  1 9 8 2 ) ,  Kn igh t  v S t a t e ,  316 So.2d 576 ( F l a .  

1st DCA 1 9 7 5 ) .  The A p p e l l a t e  C o u r t  r e v e r s e d  a d e f e n d a n t ' s  con-  

v i c t i o n  o f  r o b b e r y  where  t h e  S t a t e  p e r s i s t e d  i n  i m p r o p e r  ques-  

t i o n i n g  t o  t h e  p o i n t  where t e s t i m o n y  w a s  summarized and  improper 

q u e s t i o n s  were r e p e a t e d .  The c o u r t  n o t e d  t h a t  i n  s p i t e  o f  re- 

p e a t e d  o b j e c t i o n s  by d e f e n s e  c o u n s e l  a n d  r e m i n d e r s  by t h e  t r i a l  
0 

j u d g e ,  t h e  e f f e c t  was s u c h  t h a t  "no c u r a t i v e  i n s t r u c t i o n s  by t h e  

c o u r t  c o u l d  d i s s i p a t e  t h e  p r e j u d i c i a l  e f f e c t . "  Gonza l ez ,  - I d .  a t  

586. 

I n  some cases, minor  p r o s e c u t o r i a l  m i sconduc t  may r e n d e r  

e r r o r  h a r m l e s s .  Mol ina  v. S t a t e  447 So.2d 253, a t  255 ( F l a .  3 r d  

DCA 1 9 8 3 )  ( P e a r s o n ,  J. c o n c u r r i n g ) .  P o s t e l l  v S t a t e ,  398 So.2d 

851 ( F l a .  3 r d  DCA 1981),  ce r t .  d e n i e d ,  411 So.2d 384 ( F l a .  1981). 

But t  where t h e  S ta te  pe r s i s t s  i n  d e l i b e r a t e l y  e l i c i t i n g  i nadmis-  

s i b l e  t e s t i m o n y  i n  o r d e r  t o  t i p  t h e  scales  a g a i n s t  t h e  d e f e n d a n t ,  

t h i s  p r a c t i c e  w i l l  n o t  be s a n c t i o n e d  by t h e  c o u r t s .  - I d .  

I n  t h e  i n s t a n t  case,  t h e  r e c o r d  i s  r e p l e t e  w i t h  e x a m p l e s  o f  

d e l i b e r a t e  a t tempts  by t h e  S ta te  t o  e l i c i t  i n a d m i s s i b l e  tes t imo-  

ny,  t o  r e p e a t  o b j e c t i o n a b l e  q u e s t i o n i n g ,  and  t o  summarize p r i o r  
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t e s t i m o n y .  The f i r s t  p r e j u d i c i a l  e r ror  committed by t h e  S t a t e  

was i n  e l i c i t i n g  imprope r  t e s t i m o n y .  The S t a t e  was f o r e w a r n e d  by 

t h e  c o u r t  n o t  t o  e l i c i t  t e s t i m o n y  f rom w i t n e s s e s  which would make 

r e f e r e n c e  t o  any  of  t h e  d e f e n d a n t s .  ( T .  143) The f o l l o w i n g  are  

examples  o f  p u r p o s e f u l  S ta te  mi sconduc t :  

(The S t a t e )  Q. A f t e r  t e l l i n g  you t h a t  A r t  Venec ia  a n d  
Bessie F i s c h e r  were k i l l e d ,  d i d  s h e  t e l l  you what s h e  d i d ?  

A, Y e s .  

Q. What d i d  s h e  t e l l  you s h e  d i d ?  

A, S h e  s a i d  s h e  c o n t a c t e d  two h i tmen  t o  g e t  i n  t o u c h  w i t h  
A l l e n  t o  k i l l  A r t h u r  Venec ia .  

[ O b j e c t i o n  s u s t a i n e d  ( R .  3753 /  3755)  Mot ions  f o r  s e v e r a n c e  

and  mi s t r i a l  d e n i e d ] .  

The  d e f e n d a n t r  James A l l e n  Bryan t  had been  i d e n t i f i e d  a s  a 

s o l i c i t o r ;  t h e  d e f e n d a n t  Dee Casteel w a s  n o t  a "man" w h i c h  l e f t  

I r v i n e  a n d  Rhodes as "h i tmen"  e v e n  w i t h  redacted s t a t e m e n t s .  

Q, Did your  m o m  t e l l  you who o r d e r e d  t h a t  p i t  t o  be dug ,  
who a r r a n g e d  f o r  i t  t o  be dug? 

A. Who a r r a n g e d  f o r  i t? 

Q. Y e s .  Who a r r a n g e d  f o r  i t ?  

A, She and  A l l e n .  

[ O b j e c t i o n s  s u s t a i n e d ]  ( R .  3830)  

Q, Did you have a n y  i n f o r m a t i o n  from w i t n e s s e s  who would 
know a b o u t  t h e  d e a t h s  o f  Venec ia  and  F i s h e r  when you went t o  
Nor th  C a r o l i n a ?  

A, Y e s .  

Q. S t a t e m e n t s  o f  D e f e n d a n t s .  

A. Y e s .  

[ O b j e c t i o n  s u s t a i n e d ]  ( R .  4468) 
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A t  t h i s  p o i n t  t h e  s t a t e ,  t h r o u g h  p r o s e c u t o r  We in t r aub ,  
- 

r e v e a l e d  t h e  i d e n t i t y  o f  Rhodes i n  t h e  r e d a c t e d  s t a t e m e n t s  e v e n  

though  t h e  c o u r t  i t s e l f  t r i e d  t o  p r e v e n t  i t .  Rhodes '  mot ion  f o r  

m i s t r i a l  and  r e n e w a l  o f  t h e  Motion t o  S e v e r  w a s  d e n i e d  i n  s p i t e  

of t h e  p r o s e c u t o r i a l  m i sconduc t  ( R .  4468,  4476, 4477) .  

Q- M s .  Casteel ,  what  d i d  James A l l e n  B r y a n t  t e l l  you oc- 
c u r r e d  a t  t h e  home? 

L e t  m e  b r e a k  t h e  q u e s t i o n s  down. 
H e  t o l d  you ,  d i d n ' t  h e ,  how t h e  g e n t l e m e n ,  how the. . .  

[ O b j e c t i o n  s u s t a i n e d ]  ( R .  4928 - 4929) .  

Q. He t o l d  you how t h e  p e o p l e  g o t  i n  t h e  h o u s e ,  d i d n ' t  he?  

[ O b j e c t i o n  s u s t a i n e d ]  ( R .  4 9 2 9 ) .  

I n  a d d i t i o n  t o  e l i c i t i n g  i n a d m i s s i b l e  t e s t i m o n y  f rom w i t -  

n e s s e s ,  t h e  S ta te  r e p e a t e d l y  summarized t e s t i m o n y ,  i n  d i r e c t  

v i o l a t i o n  o f  Gonza lez  s u p r a .  The f o l l o w i n g  are  e x a m p l e s  t o  

i l l u s t r a t e  t h i s  p o i n t :  

Q. Dur ing  t h e  t i m e  t h a t  you and  y o u r  m o m  l i v e d  t h e r e ,  
a p p r o x i m a t e l y  when w a s  i t  you moved i n ?  

[ O b j e c t i o n  s u s t a i n e d ]  ( R .  3829 - 3832. )  

Q- What was t h e  f i r s t  t h i n g  you saw which you h a d n ' t  s e e n  

Did you s t i l l  see t h e  mattress  and some o f  t h e  c l o t h i n g  
when you c o v e r e d  t h e  p i t  o v e r  a y e a r  b e f o r e  i n  J u l y ?  

t h a t  you descr ibed?  

[ O b j e c t i o n  s u s t a i n e d ]  ( R .  3967 - 3971)  

Q. And when t h a t  happened [ A t t o r n e y  a s k e d  Defendan t  f o r  
I . D . ]  d i d  Defendan t  Bryan t  make a n y  e x p l a n a t i o n s  a s  t o  why h e ,  
t h e  owner of  t h e  p r o p e r t y ,  A r t h u r  Venecia. . .  

I [ O b j e c t i o n  s u s t a i n e d ]  ( R .  4183) 

Q. L e t  m e  a s k  you a q u e s t i o n .  I t  i s  my u n d e r s t a n d i n g  you 
had a d i s c u s s i o n  w i t h  D e t e c t i v e  Meier i n i t i a l l y  a f t e r  you were 
a d v i s e d  of  y o u r  r i g h t s ,  which w a s  n o t  t a p e- r e c o r d e d ,  r i g h t ?  You 
t a l k e d  w i t h  him, r i g h t ?  Y e s  o r  no? 0 

[ O b j e c t i o n  s u s t a i n e d ]  ( R .  5417 - 5419)  
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S i n c e  t h e  Judge  had d e c i d e d  on t h e  u s e  of 
- 

ment s  a t  t r i a l r  t h e  d e f e n d a n t s  were c o n c e r n e d  

r e d a c t e d  s t a t e-  

t h e  S t a t e  migh t  

u s e  w i t n e s s  t e s t i m o n y  t o  c i r c u m v e n t  t h e  r e d a c t i o n s  ( R .  3 7 6 2 ) .  

The C o u r t r  n o t i n g  t h e  p o s s i b i l i t y  of l a y  w i t n e s s  s l i p u p s  permit-  

t e d  t h e  S ta te  t o  lead t h e i r  w i t n e s s e s  t o  a v o i d  t h e  r e l e v a t i o n s  

( R .  3831). I n  s p i t e  o f  a l l  t h e s e  p r e c a u t i o n a r y  m e a s u r e s I  t h e  

S ta te  r e p e a t e d l y  a s k e d  imprope r  q u e s t i o n s  which u l t i m a t e l y  r e f e r -  

e n c e d  t h e  D e f e n d a n t s  (see t e x t  Supra . )  I n  a d d i t i o n r  t h e  S t a t e  

r e p e a t e d l y  summarized t e s t i m o n y  a f t e r  o b j e c t i o n s  t o  t h i s  p r a c t i c e  

were s u s t a i n e d .  

The c u m u l a t i v e  e f f e c t  o f  t h i s  de l ibe ra te  m i s c o n d u c t  by t h e  

S t a t e  (See a l s o  i s s u e  111) was t o  p r e j u d i c e  Defendan t  Rhodes '  

a b i l i t y  t o  have  a f a i r  t r i a l .  See: (T.1455)  (T.1542)  (T .1571)  

Thus r  u n d e r  Gonza lez!  t h e  j u r y  t r i a l  w a s  u n f a i r l y  t a i n t e d  and  

must  be  r e v e r s e d  i n  o r d e r  t h a t  De fendan t  Rhodes have a f a i r  

t r i a l .  
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I11 

THE COURT ERRED IN FAILING TO VACATE 
THE JURY'S DEATH RECOMMENDATIONS 

A. AFTER THE DISCOVERY OF PERJURED TESTIMONY WHICH THE PROSECU- 
TOR WAS AWARE OF DURING THE PENALTY STAGE. 

D u r i n g  t h e  t r i a l  on  J u l y  8 t h r  D r .  Valerie Rao, A s s i s t a n t  

Dade C o u n t y  Medical Examiner  t e s t i f i e d  t h a t  t h e  manner  o f  d e a t h  I 

o f  F i s c h e r  a n d  V e n e c i a  was b y  u n s p e c i f i e d  means  (R.4744,  4 7 6 0 ) .  

H e r  t e s t i m o n y  was c o n s i s t e n t  w i t h  h e r  f i n d i n g s  c o n t a i n e d  i n  h e r  

A u g u s t  7 ,  1 9 8 4  r e p o r t s  a n d  s w o r n  p r e t r i a l  t e s t i m o n y  o f  A p r i l  I l l  

1 9 8 5  ( R .  ) .  T h e r e  were no  means  b y  w h i c h  t h e  s t a t e  c o u l d  p r o v e  

t h e  a g g r a v a t i n g  f a c t o r  o f  e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s  o r  c r u e l  

[ F l o r i d a  S t a t u t e  S e c t i o n  921 .  1 4 1 ( 5 ) ( H ) ] .  

0 D u r i n g  t h e  p e n a l t y  p h a s e  t h e  s t a t e  c a l l e d  D r .  Rao a n d  

k n o w i n g l y  s u b o r n e d  t e s t i m o n y  t h a t  V e n i c i a . .  . "drowned i n  h i s  own 

blood"(R.  6 2 2 1 ) ,  a n d  t h a t  F i s c h e r  d i e d  b y  s t r a n g u l a t i o n  w h i l e  

h a v i n g  d i f f i c u l t y  r e s i s t i n g  h e r  a s s a i l a n t ( s )  ( R .  6 2 2 6 ) ,  a n d  t h a t  

s h e  was c o n s c i o u s  f o r  a f e w  m i n u t e s ;  (R .6227)  d e a t h  b e i n g  a 

c o m p a r a t i v e l y  slow o n e .  The i n c o n s i s t a n c y  b e t w e e n  h e r  p e n a l t y  

p h a s e  t e s t i m o n y  a n d  h e r  p r e v i o u s  t e s t i m o n y  a n d  r e p o r t s  i s  so 

g r e a t  as  t o  appear p e r j u r i o u s  a n d  t h e  r e s u l t  of p r o s e c u t o r i a l  

c o a c h i n g  a n d  a n  a t t emp t  t o  s e c u r e  a d e s i r e d  a g g r a v a t i n g  f a c t o r  

j u r y  i n s t r u c t i o n .  A l l  d e t a i l s  r e g a r d i n g  t h i s  a r g u m e n t  a re  se t  

f o r t h  f u l l y  i n  a t t o r n e y  K o c h ' s  M o t i o n  t o  Vacate A d v i s o r y  Recom- 

m e n d a t i o n  o f  T r i a l  J u r y  f i l e d  September 15,  1 9 8 7  ( w h i c h  i s  p a r t  

of t h e  r e c o r d  o f  d e f e n d a n t  Dee Dyne Casteel a t  9 0 1  - 910) (Argu-  

ment  a t  R. 6708-6710)  [Rhodes  a d o p t e d  a t  ( R .  6 6 9 5 ) l .  0 
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B. WHEN THE PANEL HAD BEEN TAINTED BY TEE MINIMIZING OF THE 
JURORS' RECOMMENDATION DURING VOIR DIRE. 

0 

The j u r o r s  were f u r t h e r  t a i n t e d  a n d  biased b y  t h e  

p r o s e c u t o r ' s  impermiss ib le  q u e s t i o n i n g ,  b e l i t t l i n g  t h e i r  r o l e  i n  

t h e  d e a t h  p h a s e ,  w h i c h  l e d  them t o  b e l i e v e  t h a t  t h e  r e s p o n s i b i l i -  

t y  f o r  d e t e r m i n i n g  t h e  a p p r o p r i a t e n e s s  o f  t h e  d e f e n d a n t ' s  d e a t h  

r e s ted  e l s e w h e r e  ( R .  1366, 1 3 6 7 ) .  P u r s u a n t  t o  K a l d w e l l  v Missis- 

s i p p i  1 0 5  S . C t .  2633 /  472  U S  3 2 0 ,  a p r o s e c u t o r  may n o t  do so 

b e c a u s e  t h e  j u r o r s l  t h i n k i n g  t h a t  t h e y  h a v e  s h i f t e d  t h e  r e s p o n s i -  

b i l i t y  t o  t h e  J u d g e  w i l l  be b iased  i n  f a v o r  o f  r e n d e r i n g  t h e  

d e a t h  p e n a l t y .  Rhodes  j o i n e d  i n  t h e  m o t i o n  t o  s t r i k e  t h e  p a n e l  

b e c a u s e  of t h e  p r o s e c u t o r ' s  a c t i o n s l  w h i c h  w a s  d e n i e d  ( R .  1 3 7 5 ) .  

I t  i s  a p p a r e n t  t h a t  t h e  v o i r  d i r e  m i s c o n d u c t  b y  t h e  s t a t e  

h a d  a n  impact  on  t h e  d e a t h  r e c o m m e n d a t i o n s  r e n d e r e d  b y  t h e  j u r y .  
0 

I n  c o m b i n a t i o n  w i t h  t h e  o t h e r  p r o s e c u t o r a l  c o n d u c t  d i s c u s s e d  i n  

i s s u e  I1 a n d  t h e  s u b o r n e d  f a l s e  t e s t i m o n y  o f  D r .  Rao, t h e  p e t i t  

j u r y  w a s  so t a i n t e d  as  t o  r e q u i r e  r e v e r s a l  b y  t h i s  c o u r t  o f  t h e  

s e n t e n c e  of d e a t h  i m p o s e d  a f t e r  r e c e i v i n g  t h e  j u r y ' s  t a i n t e d  

recommenda t i o n .  
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IV 

THE LOWER COURT ERRED BY PERMITTING THE 
STATE TO INTRODUCE REPETITIVE TESTIMONY 

OF SIX WITNESSES DESCRIBING THE UNEARTHING 
OF THE GRAVE SITE WITH GRUESOME PHOTOGRAPHS 

WAS HIGHLY INFLAMMATORY AND PREJUDICIAL TO THE JURY 
OF SKELETONS, THE CUMULATIVE EFFECT OF WBICH 

F l o r i d a  S t a t u t e  9 0 , 4 0 3  e x c l u d e s  t h e  a d m i s s i o n  o f  r e l e v a n t  

e v i d e n c e  where  i t s  p r o b a t i v e  v a l u e  i s  s u b s t a n t i a l l y  o u t w e i g h e d  b y  

i t s  p r e j u d i c i a l  e f f e c t .  

T h i s  i n c l u d e s  t h e  d a n g e r  o f  u n f a i r  p r e j u d i c e !  m i s l e a d i n g  t h e  

j u r y  o r  t h e  u n n e c e s s a r y  p r e s e n t a t i o n  o f  c u m u l a t i v e  e v i d e n c e .  

More s p e c i f i c a l l y ,  t h e  tes t  f o r  d e t e r m i n i n g  w h e t h e r  c u m u l a t i v e  

e v i d e n c e  i s  u n f a i r l y  p r e j u d i c i a l  i s  w h e t h e r  it  a p p e a l s  t o  t h e  

j u r y ' s  s y m p a t h i e s !  a r o u s e s  a s e n s e  o f  h o r r o r !  p r o v o k e s  a n  

i n s t i n c t  t o  p u n i s h  or o t h e r w i s e  may c a u s e  a j u r y  t o  base i t s  

d e c i s i o n s  o n  s o m e t h i n g  o t h e r  t h a n  t h e  e s t a b l i s h e d  p r o p o s i t i o n s  i n  

t h e  case. J, W e i n s t e i n  a n d  M. Berger r  W e i n s t e i n ' s  E v i d e n c e  Page 

403 ( 0 3 ) ,  a t  403-15 t o  403- 17 ( 1 9 7 8 ) .  A j u r y  c a n  b e  p r e j u d i c e d  

w h e r e  l a r g e  a m o u n t s  o f  g r u e s o m e  e v i d e n c e  are  p r e s e n t e d  a t  a 

t r i a l .  Young v. S ta te  234 So. 2d 341 ( F l a .  1 9 7 0 )  I n  Young! t h e  

Supreme C o u r t  r e v e r s e d  a lower c o u r t ' s  a d m i s s i o n  i n t o  e v i d e n c e  o f  

n u m e r o u s  p h o t o g r a p h s  of t h e  v i c t i m s '  decomposed  to r so .  The C o u r t  

n o t e d  t h a t  w h i l e  some o f  t h e  p h o t o s  may h a v e  h a d  some r e l e v a n c e  

i n  e s t a b l i s h i n g  i d e n t i f i c a t i o n !  t h e  o v e r a l l  impact was h i g h l y  

i n f l a m m a t o r y  a n d  c rea t ed  undue  p r e j u d i c e  i n  t h e  m i n d s  o f  t h e  

j u r y .  - Id .  a t  348. 

I n  t h e  i n s t a n t  case! t h e  S t a t e  i n t r o d u c e d  a t  l e a s t  t e n  

p h o t o g r a p h s  of t h e  u n e a r t h i n g  o f  t h e  g r a v e  s i t e  o f  A r t h u r  V e n e c i a  
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a n d  Bessie F i s c h e r .  ( S e e  S t a t e s  E x h i b i t s  1 9 - 3 0 ) ,  ( R .  7006- 7023) .  

W h i l e  t h i s  u s e  a l o n e  may h a v e  b e e n  p r o b a t i v e  of a c o r p u s  d e l e c t i ,  

t h e  S t a t e  p e r s i s t e d  i n  r e f e r e n c i n g  t h e  g r a v e  s i t e s  t h r o u g h  t h e  

t e s t i m o n y  o f  a t  l e a s t  s i x  w i t n e s s e s .  F i r s t ,  t h e  S t a t e  i n t r o d u c e d  

t h e  g r u e s o m e  p h o t o g r a p h s  of t h e  d e c e d e n t s '  s k e l e t o n s  t h r o u g h  t h e  

t e s t i m o n y  o f  Roger T a f f e !  o f  Metro-Dade C r i m e  S c e n e  S e c t i o n s .  

( R .  4049- 4057) .  T h e s e  p h o t o g r a p h s  e v i d e n c e d  t h e  g r a v e  ( E x h i b i t  

1 9 ) ,  t h e  box c o n t a i n i n g  a s k e l e t o n i z e d  body  ( E x h i b i t  2 0 ) ,  a n d  

closer  v i e w s  o f  t h e  o p e n  box  w i t h  t h e  s k e l e t a l  r e m a i n s  c l e a r l y  

v i s i b l e  ( E x h i b i t s  2 1 / 2 2 ,  2 5 ) ,  a c lose- up o f  t h e  s k u l l  ( E x h i b i t  

2 3 ) ,  a n o t h e r  o f  t h e  s k u l l  b e i n g  u n e a r t h e d r  ( E x h i b i t s  2 6 /  2 7 ) ,  a 

c l o s e - u p  o f  t h e  s e c o n d  s k u l l  ( E x h i b i t  2 9 ) /  a n d  t h e  s k u l l ' s  

d e n t u r e s  ( E x h i b i t  2 8 ) .  T h e s e  p h o t o g r a p h s  were p u b l i s h e d  t o  t h e  

j u r y .  ( R .  4 0 5 3 ) .  The S t a t e  t h e n  p r e s e n t e d  t h e  t e s t i m o n y  o f  M r .  

Wayne T i d w e l l !  t h e  owner  o f  t h e  b a c k h o e  w h i c h  u n e a r t h e d  t h e  

graves .  M r .  T i d w e l l  r e p e a t e d  t h e  same t e s t i m o n y  g i v e n  b y  Roger  

T a f f e l  a s  w e l l  a s  r e f e r e n c i n g ,  t h e r e f o r e  h i g h l i g h t i n g ,  t h e  same 

p h o t o g r a p h s  i n t r o d u c e d  t h r o u g h  M r .  T a f f e ' s  t e s t i m o n y .  ( R .  4099-  

4103) . H e  d e s c r i b e d  t h e  o p e n i n g  o f  t h e  box  c o n t a i n i n g  t h e  

s k e l e t o n i z e d  body  ( R .  40991 ,  ( S t a t e ' s  E x h i b i t  2 1 ) ,  a c l o s e - u p  o f  

t h e  s k e l e t o n  ( R .  4100) ,  ( S t a t e ' s  E x h i b i t  2 4 ) ,  c lose- ups  o f  

a n o t h e r  s k u l l  a n d  bones ( R .  4101-4103)/ ( S t a t e ' s  E x h i b i t s  2 6 /  28 ,  

2 9 ) .  M r .  T i d w e l l ' s  t e s t i m o n y  was u n n e c e s s a r i l y  r e p e t i t i v e  o f  

p r e v i o u s  t e s t i m o n y  a n d  h i g h l y  i n f l a m m a t o r y .  T o  f u r t h e r  p r e j u d i c e  

t h e  j u r y r  t h e  S t a t e  i n t r o d u c e d  t h e  t e s t i m o n y  o f  R i c h a r d  H i g g i n s ,  

t h e  owner  o f  t h e  p r o p e r t y  on w h i c h  t h e  g r a v e  was l o c a t e d .  ( R .  

He a g a i n  described t h e  u n e a r t h i n g  of t h e  s k e l e t o n s  from @ 4 2 9 8 ) .  
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t h e  g r a v e  s i t e s r  a s  t h e  o t h e r  w i t n e s s e s  h a d  d o n e  ( R .  4314-4315). 

The j u r y  was a g a i n  g i v e n  a n o t h e r  v i s u a l  image  o f  s k e l e t o n s  b e i n g  

u n e a r t h e d .  M r .  H i g g i n s  t e s t i m o n y  was o b j e c t e d  to! as  

u n n e c e s s a r i l y  c u m u l a t i v e  o f  p r i o r  t e s t i m o n y .  ( R .  4314). The 

o b j e c t i o n  was o v e r r u l e d .  ( R .  4314).  N e x t r  t h e  S t a t e  i n t r o d u c e d  

t h e  t e s t i m o n y  of D e t e c t i v e  Ken Meierr who w a s  a t  t h e  scene o f  t h e  

e x c a v a t i o n  o f  t h e  g r a v e  s i t e  w i t h  Roger  T a f f e .  H e  descr ibed  t h e  

u n e a r t h i n g  o f  t h e  s k e l e t a l  r e m a i n s  t o  t h e  j u r y .  ( R .  4485- 4486) .  

H i s  t e s t i m o n y  o n  t h i s  s u b j e c t  w a s  a l s o  u n n e c e s s a r i l y  c u m u l a t i v e  

a n d  p r e j u d i c i a l  t o  t h e  j u r y .  

0 

But  t h e  lower  c o u r t  d i d  n o t  s t o p  t h e  S t a t e ' s  r e p e t i t i o n  o f  

t e s t i m o n y  e n t a i l i n g  s k e l e t a l  r e m a i n s .  T h e r e a f  ter! t h e  S t a t e  

p r e s e n t e d  D r .  R i c h a r d  S o u v i r o n r  a n  e x p e r t  i n  t h e  f i e l d  o f  

0 f o r e n s i c  o d o n t o l o g y .  ( R .  4 7 9 4 ) .  D r .  S o u v i r o n  i d e n t i f i e d  t h e  

s k e l e t o n s  f o u n d  i n  t h e  g rave  a s  t h o s e  o f  A r t h u r  V e n e c i a  a n d  

B e r n i e  F i s h e r .  ( R .  4 8 2 6 ) !  ( R .  4818). The i d e n t i f i c a t i o n s  o f  t h e  

s k e l e t o n s  i n v o l v e d  a d d i t i o n a l  p h o t o g r a p h s  of t h e  d e c e d e n t s '  

s k u l l s  a n d  d e n t a l  s t r u c t u r e s .  ( R .  4798-4830) .  D r .  S o u v i r o n ' s  

t e s t i m o n y  was u n n e c e s s a r y  a n d  p r e j u d i c i a l r  s ince  t h e  d e f e n d a n t s  

h a d  o f f e r e d  t o  s t i p u l a t e  t o  t h e  i d e n t i t i e s  o f  t h e  bodies .  ( R .  

4790- 4798) .  I n  d e t e r m i n i n g  t h e  p r o b a t i v e  v a l u e  o f  t e s t i m o n y  

p r e s e n t e d  b y  t h e  S t a t e r  t h e  lower c o u r t  s h o u l d  h a v e  n o t e d  t h e  

d e f e n d a n t s  h a d  o f f e r e d  t o  s t i p u l a t e  t o  t h e  e v i d e n c e .  S e e  M. 

Grahamr Handbook o f  F l o r i d a  E v i d e n c e !  a t  403.1 ( 1 9 8 7 ) .  BY 

f a i l i n g  t o  t a k e  t h i s  i n t o  a ccoun t r  t h e  lower c o u r t  a i d e d  t h e  

S t a t e ' s  d e l i b e r a t e  a t tempt  t o  p r e j u d i c e  t h e  j u r y  t h r o u g h  t h e  

r e p e t i t i v e  i n t r o d u c t i o n  o f  e v i d e n c e  o f  g h a s t l y  s k e l e t a l  r e m a i n s .  0 
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F i n a l l y ,  t h e  S t a t e  was ab le  t o  recreate t h e  u n e a r t h i n g  of 

t h e  s k e l e t o n s  o n e  l a s t  t i m e  t h r o u g h  t h e  t e s t i m o n y  o f  D r .  Rao, a n  

e x p e r t  i n  a n a t o m i c a l  p a t h o l o g y  a n d  f o r e n s i c  p a t h o l o g y .  ( R .  1143).  

W h i l e  h e r  t e s t i m o n y  may h a v e  b e e n  r e l e v a n t ,  a s  t o  t h e  c a u s e  o f  

d e a t h  o f  t h e  v i c t i m s r  i t  was n o t  n e c e s s a r y  t o  redescribe t h e  

u n e a r t h i n g  o f  t h e  s k e l e t o n s .  B u t r  n o n e t h e l e s s ,  D r .  Rao w a s  

p e r m i t t e d  by t h e  c o u r t  t o  describe t h e  same e x h i b i t s  p r e v i o u s l y  

d e s c r i b e d  b y  M r .  T i d w e l l  a n d  Roger T a f f e .  She  descr ibed  t h e  

s k e l e t o n  l y i n g  i n  t h e  b o x  ( R .  4848-4849), ( S t a t e ' s  E x h i b i t s  2 0 r  

2 2 ,  2 4 #  2 5 ) ,  ( R .  7 0 0 9 ,  7011 ,  7 0 1 2 )  t h e  s k u l l  w i t h  h a i r  ( R .  4850) ,  

( S t a t e  E x h i b i t  2 9 ) ,  a n d  a d d i t i o n a l  p i c t u r e s  o f  t h e  s k u l l s  ( R .  

4 8 5 2 - 4 8 5 3 ) )  ( S t a t e ' s  E x h i b i t s  91 a n d  9 3 )  ( R .  7 3 7 3 /  7 3 7 8 ) .  

A l t h o u g h  t h e  C o u r t  n o t e d  D r .  Rao ' s  t e s t i m o n y  a p p e a r e d  t o  be 

c u m u l a t i v e ,  i t  p e r m i t t e d  t h e  t e s t i m o n y  anyway. ( R .  4841, 4 8 4 2 ) .  

The d e f e n d a n t s '  f r u s t r a t i o n  w i t h  t h e  C o u r t ' s  f a i l u r e  t o  s t r i k e  

r e p e t i t i v e  t e s t i m o n y  i s  i l l u s t r a t e d  b y  A t t o r n e y  K o c h ' s  o b j e c t i o n  

t o  t h e  p r e s e n t a t i o n  o f  a s k u l l  d u r i n g  D r .  Rao's t e s t i m o n y .  ( R .  

4837-4840) .  The c o u r t  d e n i e d  t h e  u s e  o f  t h e  s k u l l  a s  

d e m o n s t r a t i v e  e v i d e n c e  I b u t  pe rmi t t ed  p h o t o g r a p h s  t o  be u s e d  

i n s t e a d .  ( R .  4841-4842) .  The S t a t e ' s  d e l i b e r a t e  a t t empt  t o  

p r e j u d i c e  t h e  j u r y  t o  r e n d e r  a v e r d i c t  o n  t h e  ba s i s  o f  e m o t i o n  o r  

h o r r o r  i s  e x a c t l y  t h e  t y p e  o f  p r e j u d i c e  t h a t  F l o r i d a  S t a t u t e  

90.403 i s  d e s i g n e d  t o  p r o t e c t  a g a i n s t .  The lower c o u r t  e r red  as  

a matter o f  l a w  b y  f a i l i n g  t o  e i t h e r  r e s t r i c t  or  s t r i k e  t h e  

t e s t i m o n y  o f  t h e  s i x  w i t n e s s e s  r e p e a t i n g  g o r y  d e t a i l s .  The 

c u m u l a t i v e  e f f e c t  of t h e  t e s t i m o n y  w a s  t o  p e r p e t u a t e  t h e  g r u e s o m e  

image  i n  t h e  m i n d s  o f  t h e  j u r y  o f  s k e l e t o n s  b e i n g  u n e a r t h e d  f r o m  

0 

I )  
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t h e  ground .  T h e r e f o r e ,  t h e  t r i a l  o f  De fendan t  Rhodes w a s  

p r e j u d i c e d  by t h e  lower c o u r t ' s  f a i l u r e  t o  c o n t r o l  o r  l i m i t  

h i g h l y  i n f l a m m a t o r y  e v i d e n c e  and  must  be r e t r i ed .  

0 
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V 

THE LOWER COURT ERRED BY FAILING TO SEVER 
TEE OFFENSES AGAINST DEFENDANT RHODES SINCE 

TEEY WERE UNRELATED I N  TIME, MANNER OR PLACE 

Rule  3.152 ( a ) ( l )  o f  t h e  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  

p r o v i d e s  t h a t  where  two or  more o f f e n s e s  a re  i m p r o p e r l y  c h a r g e d  

i n  a s i n g l e !  i n d i c t m e n t !  t h e  d e f e n d a n t  s h a l l  have  a r i g h t  t o  

s e v e r a n c e  o f  t h e  o f f e n s e s .  Two o r  more o f f e n s e s  a re  p r o p e r l y  

j o i n e d  t o g e t h e r  i f  t h e y  are " b a s e d  on t h e  same a c t  or  t r a n s a c t i o n  

o r  on two o r  more c o n n e c t e d  a c t s  or  t r a n s a c t i o n s . "  Ru le  3.151r 

F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e .  "Connec ted  a c t s  or  t r a n s a c -  

t i o n s t "  re fe r  t o  a c o n t i n u i n g  e p i s o d e  c l o s e l y  r e l a t e d  i n  t i m e  and  

u n a f f e c t e d  by  t h e  a c c u s e d ' s  a l l e g e d  g u i l t  i n  b o t h  or  a l l  i n s t a n c -  

S t a t e  385  So. 2d 1 3 7 1  ( F l a .  1980). B l a c k w e l d e r  v State!  1 0 0  So.2d 

834  ( F l a .  1st DCA 1 9 5 8 ) !  A s h l e y  v S t a t e ,  265 So.2d 685  ( F l a .  

1 9 7 2 ) .  The f o l l o w i n g  e x a m p l e s  are l i s t e d  t o  i l l u s t r a t e  t h i s  

p o i n t :  

1. The a s s a u l t s  on two se t s  o f  v i c t i m s  by  t h e  same 

a t t a c k e r  i n  t h e  same d o r m i t o r y  o c c u r r i n g  a month a p a r t  

c o n s t i t u t e d  s e p a r a t e  o f f e n s e s  s i n c e  t h e y  were u n r e l a t e d  i n  time 

o r  s e q u e n c e .  

2. 

v i c t i m s  f rom 

d a y s  d u r i n g  a 

P a u l  Id .  a t  1372.  -- 
The b u r g l a r i e s  o f  n i n e  separate b u i l d i n g s  a n d  

whom d i f f e r e n t  i tems were t a k e n  on n i n e  d i f f e r e n t  

one  month p e r i o d  were p r o p e r l y  s e v e r e d  b e c a u s e  t h e y  

were n o t  c o n n e c t e d  i n  t h e  e p i s o d i c  s e n s e .  W i l l i a m s  v. S t a t e  439 

So. 2d 1014  ( F l a .  1st DCA 1 9 8 3 ) .  McMullen v S t a t e  405  So.2d 479  m 
( F l a .  3 r d  DCA 1981).  
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S i m i l a r l y ,  i n  t h e  i n s t a n t  case,  t h e  d e a t h s  o f  A r t h u r  V e n e c i a  

a n d  Bessie F i s h e r  were u n c o n n e c t e d  a c t s  i n v o l v i n g  d i f f e r e n t  

p e r s o n s ,  o c c u r r i n g  a t  d i f f e r e n t  times. The i n d i c t m e n t  c h a r g e s  

D e f e n d a n t  RHODES i n  C o u n t s  I a n d  I1 w i t h  t h e  b u r g l a r y  of t h e  

r e s i d e n c e  l oca ted  a t  21900 S.W. 1 3 4 t h  Avenue,  M i a m i ,  F l o r i d a  a n d  

t h e  m u r d e r  o f  A r t h u r  V e n e c i a  on J u n e  1 9 ,  1983. I n  C o u n t s  I11 a n d  

I V  o f  t h e  same i n d i c t m e n t  d e f e n d a n t  RHODES is c h a r g e d  w i t h  e n t e r -  

i n g  a d i f f e r e n t  r e s i d e n c e  a n d  t h e  m u r d e r  o f  Bessie F i s h e r  o n  

A u g u s t  2 0 ,  1 9 8 3 .  ( R .  6801-6803) .  A l t h o u g h  s i m i l a r  crimes may 

h a v e  b e e n  c o m m i t t e d ,  i n  t h e  s e n s e  t h a t  t h e y  were b o t h  h o m i c i d e s !  

a n d  b o t h  o n  t h e  same f i v e  acre t r a c t  o f  p r o p e r t y ,  t h e y  were 

committed upon d i f f e r e n t  p e r s o n s  a t  d i f f e r e n t  times a n d  a t  d i f -  

f e r e n t  r e s i d e n c e s .  T h u s ,  C o u n t s  I a n d  I1 are d i s t i n c t  from 

C o u n t s  I11 a n d  I V  i n  t h a t  t h e y  comprise d i f f e r e n t  e p i s o d e s  a n d  

d i f f e r e n t  p e r s o n s .  Numerous m o t i o n s  were made r e q u e s t i n g  s e v e r -  

a n c e ,  b u t  n o n e  were s u s t a i n e d  b y  t h e  lower c o u r t .  ( R .  7 6 4 0 ,  

6 9 1 0 ,  618- 619,  f o r  e x a m p l e ) .  C l e a r l y ,  t h e  lower c o u r t  e r r e d  a s  a 

matter o f  l a w  when i t  d e n i e d  t h e  d e f e n d a n t ' s  m o t i o n s  f o r  s e v e r -  

ance o f  t h e  b u r g l a r y  a n d  m u r d e r  c o u n t s  ( C o u n t s  1, 11, a n d  I111 

I V )  f o r  e a c h  i n d i v i d u a l .  P a u l ,  S u p r a ,  W i l l i a m s ,  S u p r a ,  R u b i n  v. 

S ta te  4 0 7  So. 2d 9 6 1  ( 4 t h  D C A  1981).  The  p u r p o s e  o f  s e v e r i n g  

u n c o n n e c t e d  c h a r g e s  i s  t o  p r o t e c t  t h e  d e f e n d a n t  f r o m  b e i n g  con-  

v i c t e d  o n  t h e  ba s i s  o f  o t h e r  c h a r g e s  a g a i n s t  him. - P a u l ,  S u p r a  a t  

1066. Harris v. S ta te  414 So. 2d. 557 ( F l a .  3rd D C A  1 9 8 2 ) .  I n  

t h e  i n s t a n t  case,  it is c lea r  f r o m  t h e  v e r d i c t  t h a t  t h e  j u r y  

c o n v i c t e d  D e f e n d a n t  RHODES on  t h e  b a s i s  of t w o  m u r d e r  c h a r g e s  

T h i s  o c c u r r e d  i n  s p i t e  o f  t h e  f a c t  t h a t  h e  d e n i e d  

- 

0 a g a i n s t  him. 
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l i a b i l i t y  i n  b o t h  m u r d e r s r  a n d  w i t n e s s e d  D e f e n d a n t  I R V I N G  s t r a n -  

g l e  Mrs. F i s h e r .  ( R .  7097- 7098)  ( R .  7 1 0 7 ) .  

The lower c o u r t  a l s o  e r r e d  i n  d e n y i n g  d e f e n d a n t s '  m o t i o n s  t o  

s e v e r  C o u n t s  V I  t h r o u g h  X o f  t h e  i n d i c t m e n t .  (See R. 6803-6806, 

7 7 3 ) .  T h e s e  c h a r g e s  were u n r e l a t e d  t o  t h e  m u r d e r  a n d  b u r g l a r y  

c h a r g e s  a g a i n s t  D e f e n d a n t s  RHODES a n d  I R V I N G  a s  t h e y  were di rect-  

e d  s o l e l y  a g a i n s t  D e f e n d a n t s  BRYANT a n d  CASTEEL.  ( R .  6803-6806). 

T h u s ,  t h e  c o n s o l i d a t i o n  o f  t h e s e  c h a r g e s  a l o n g  w i t h  b o t h  m u r d e r  

a n d  b u r g l a r y  c o u n t s  f u r t h e r  p r e j u d i c e d  D e f e n d a n t  R H O D E S '  a b i l i t y  

t o  r e c e i v e  a f a i r  t r i a l  on  t h e  b a s i s  o f  i n d e p e n d e n t  e v i d e n c e .  

The c o m b i n a t i o n  o f  a l l  t h e  c h a r g e s r  t h e  a d m i t t e d  s t a t e m e n t s  

a n d  e v i d e n c e  a g a i n s t  h i s  c o d e f e n d a n t s  c o n t a m i n a t e d  t h e  j u r o r s '  

m i n d s ,  p e r m i t t i n g  them t o  c o n c l u d e  t h a t  RHODES w a s  g u i l t y  b y  

a s s o c i a t i o n .  I f  t h e  j u r o r s  b e l i e v e d  Rhodes  t o  be t h e  p e r p e t r a t o r  

o f  t h e  V e n e c i a  homoc ide  t h e n  t h e y  q u i t e  p r o b a b l y  would  a n d  d i d  

d i s b e l i e v e  h i s  t e s t i m o n y  t h a t  h e  h a d  n o t  m u r d e r e d  Bessie F i s c h e r .  

The cour t  may h a v e  b e l i e v e d  Rhodes ,  upon r e f l e c t i o n  o f  t h e  " l i f e "  

a s  o p p o s e d  t o  d e a t h  s e n t e n c e  f o r  h e r  m u r d e r r  d e m o n s t r a t i n g  t h a t  

Rhodes  c o u l d  h a v e  b e e n  a c q u i t e d  o n  e a c h  c h a r g e  i n d i v i d u a l l y  i f  

n o t  f o r  t h e  " s p i l l o v e r "  e f f e c t  c r ea t ed  b y  t r y i n g  t h e  sepa ra te  

i n s t a n c e s  t o g e t h e r .  The lower c o u r t ' s  d e n i a l  o f  d e f e n d a n t s '  

m o t i o n s  t o  s e v e r  o f f e n s e s  i s  a n  e r ro r  a s  a matter o f  l a w  a n d  m u s t  

be r e v e r s e d  b y  t h i s  c o u r t .  
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VI 

THE LOWER COURT ERRED IN USING REDACTED 
STATEMENTS IN LIEU OF GRANTING A SEVERANCE 

WHICH PREJUDICED DEFENDANT RHODES AND FORCED 

OF HIS FIFTH AMENDMENT RIGHTS 
HIM TO TAKE THE STAND AT TRIAL, IN VIOLATION 

R u l e  3 . 1 5 2 ( b ) ( l )  o f  t h e  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e d u r e  

p r o v i d e s  a c o u r t  s h a l l  o r d e r  a s e v e r a n c e  o f  d e f e n d a n t s  i n  order  

t o  o b t a i n  a f a i r  d e t e r m i n a t i o n  o f  t h e  g u i l t  o r  i n n o c e n c e  o f  t h e  

d e f e n d a n t s .  Bu t  w h e r e  t h e  S t a t e  s e e k s  t o  u s e  d e f e n d a n t s  s ta te-  

m e n t s  a t  t r i a l r  t h e y  mus t  be r e d a c t e d  so  as  n o t  t o  p r e j u d i c e  t h e  

c o - d e f e n d a n t s  R u l e  3 . 1 5 2 ( b ) ( 2 ) #  F l o r i d a  R u l e s  o f  C r i m i n a l  P r o c e-  

d u r e .  I n  t h e  e v e n t  t h e  d e f e n d a n t s  a re  p r e j u d i c e d r  a severance 

m u s t  be  o r d e r e d .  C r u m  v S t a t e  398 So.2d 810 ( F l a .  1 9 8 1 ) .  

Menendez v S t a t e !  3 6 8  So.2d 1 2 7 8  ( F l a .  1 9 7 9 ) /  J o h n s o n  v S t a t e r  

355 So.2d 143 ( F l a .  3 r d  D C A  1 9 7 8 ) .  

I n  t h e  i n s t a n t  caser  t h e  lower c o u r t  opted f o r  j u d i c i a l  

economy r a t h e r  t h a n  u p h o l d i n g  D e f e n d a n t  R h o d e s '  r i g h t  t o  a f a i r  

t r i a l .  By t r y i n g  f o u r  d e f e n d a n t s  t o g e t h e r  t h e  lower  c o u r t  magni-  

f i e d  t h e  p r e j u d i c e  i n h e r e n t  when o n e  d e f e n d a n t  accuses t h e  o t h e r .  

I n  t h i s  case a l l  f o u r  d e f e n d a n t s  s o u g h t  t o  accuse t h e  o t h e r s  o f  

c o m m i t t i n g  o r  p l a n n i n g  t h e  m u r d e r s .  (See g e n e r a l l y  R .  7090- 

7 3 0 4 ) .  I r v i n e ' s  o p e n i n g  s t a t e m e n t  a c c u s e d  Rhodes  o f  b o t h  m u r d e r s  

p r i o r  t o  t h e  f i r s t  e n t r y  o f  e v i d e n c e  ( S e e  J u d g e ' s  s t a t e m e n t  R. 

3839) . D e f e n d a n t  Rhodes  was most p a r t i c u l a r l y  p r e j u d i c e d  b y  t h e  

c o- d e f e n d a n t s  s t a t e m e n t s  i n  t h a t  t h e y  make R h o d e s  t h e  " f a l l  g u y "  

b y  s i n g l i n g  h im o u t  as  t h e  m u r d e r e r  ( R .  7 1 7 8 ) ,  ( R .  7 3 4 3 ) .  Defen-  

d a n t  B r y a n t  s t a t e d  " t h e  smaller  g u y"  w e n t  i n t o  t h e  bedroom and  
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t h e r e a f t e r  h e  h e a r d  a scream ( R .  7 1 7 8 ) .  Based on t h e i r  p h y s i c a l  

appearances,  D e f e n d a n t  R h o d e s  i s  much smaller t h a n  D e f e n d a n t  

I r v i n e  ( R .  5444-45). D e f e n d a n t  Rhodes  was f u r t h e r  p r e j u d i c e d  i n  

t h a t  h e  w a s  u n a b l e  t o  cross e x a m i n e  D e f e n d a n t  B r y a n t  abou t  h i s  

a c c u s a t o r y  s t a t emen t  ( s )  s i n c e  D e f e n d a n t  B r y a n t  d i d  n o t  t a k e  t h e  

s t a n d  a t  t r i a l  ( R .  5 2 4 0 )  (See i s s u e  V I I ) .  D e f e n d a n t  Cas tee l ,  i n  

h e r  o r i g i n a l  s w o r n  s t a t e m e n t  i n d i c a t e d  h e r  f r i e n d  Mike " h a d  a 

f r i e n d "  who would do t h e  j ob  ( R .  7 3 1 5 ) .  She  t h e n  i d e n t i f i e d  h im 

a s  " B i l l "  ( R h o d e s )  ( R .  7 3 4 3 ) .  

I n  a d d i t i o n  t o  t h e  o t h e r  D e f e n d a n t s  a c c u s i n g  D e f e n d a n t  

R h o d e s  o f  c o m m i t t i n g  t h e  m u r d e r s ,  D e f e n d a n t  R h o d e s '  d e f e n s e  was 

a n t a g o n i s t i c  t o  D e f e n d a n t  I r v i n e ' s  ( R .  7090- 7117)  ( R .  7118-7166) .  

D e f e n d a n t  Rhodes  c l a i m e d  D e f e n d a n t  I r v i n e  was i n  t h e  room w i t h  

h im when M r .  Venecia a t t a c k e d  him ( R .  7 0 9 8 ) .  H e  a l s o  s t a t e s  h e  

s a w  D e f e n d a n t  I r v i n e  s t r a n g l e  Mrs. F i s c h e r  ( R .  7 1 0 7 ) .  D e f e n d a n t  

I r v i n e  c l a i m e d  D e f e n d a n t  Rhodes  w e n t  i n t o  M r .  V e n e c i a ' s  room 

a l o n e  ( R .  7 1 2 8 ) .  H e  a l s o  s t a t e d  D e f e n d a n t  Rhodes  s t r a n g l e d  Mrs. 

F i s h e r  w i t h  n y l o n  h o s e  ( R .  7 1 3 1 ) .  Bo th  d e f e n d a n t s  r e q u e s t e d  

separa te  t r i a l s ,  s i n c e  t h e i r  d e f e n s e s  were i r r e c o n c i l a b l e  ( R .  

609-6101 6121  3 7 0 4 ) .  

The lower c o u r t  a d m i t t e d  t h e  r e d a c t e d  s t a t e m e n t s  were i n e f -  

f e c t i v e  i n  m a s k i n g  t h e  i d e n t i t i e s  o f  t h e  c o - d e f e n d a n t s  ( R .  3 7 6 3 ) .  

I n  f a c t r  t h e  c o u r t  no ted  t h e  j u r y  wou ld  f i g u r e  o u t  t h e  names o f  

t h e  i n d i v i d u a l s  r e f e r r e d  t o  i n  t h e  s t a t e m e n t s  ( R .  3 7 6 3 ,  3 7 7 5 ) .  

The c o u r t  a l s o  n o t e d  t h a t  a n y  c u r a t i v e  i n s t r u c t i o n s  g i v e n  t o  t h e  

j u r y  would  be of l i t t l e  a s s i s t a n c e  ( R .  3 7 6 3 ) .  
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M r .  Sohn made n u m e r o u s  o b j e c t i o n s  on  b e h a l f  o f  D e f e n d a n t  

I r v i n e  a n d  D e f e n d a n t  Rhodes ,  c l a i m i n g  t h e i r  i d e n t i t i e s  would  be 

r e v e a l e d  i n  s p i t e  o f  t h e  r e d a c t i o n s  ( R .  3510) ( R .  3 5 2 3 ,  3530, 

0 

3531). The lower c o u r t  o v e r r u l e d  t h e s e  o b j e c t i o n s ,  l e a v i n g  t h i s  

c o u r t  t o  cor rec t  t h e  e r r o r  ( R .  3 5 3 2 ,  3546). 

I n  a d d i t i o n  t o  t h e  u s e  o f  a b s o l u t l y  i n e f f e c t i v e  redacted 

s t a t e m e n t s r  D e f e n d a n t  Rhodes  was f u r t h e r  p r e j u d i c e d  b y  t h e i r  u s e r  

when h i s  i d e n t i t y  was r e v e a l e d  t h r o u g h  de l i be r a t e  p r o s e c u t o r i a l  

m i s c o n d u c t  p l u s  r e f e r e n c e s  b y  w i t n e s s e s .  (See i s s u e  11). The 

u s e  o f  t h e  p o o r l y  r e d a c t e d  s t a t e m e n t s  a t  t r i a l  r e v e a l e d  t h e  

i d e n t i t y  of D e f e n d a n t  R h o d e s ,  a n d  impl ica ted  him i n  t h e  crimes 

a l l e g e d  b y  t h e  S t a t e .  A s  M r .  Sohn s t a t e d  a f t e r  o p e n i n g  s t a t e-  

m e n t s :  

" L e t ' s  b e  h o n e s t ,  w i t h  a l l  respect  t o  t h e  c o u r t ,  
t o  a t tempt  t o  redact  t h e  s t a t e m e n t  a n d  a t t emp t  t o  c a m o u f l a g e  i t ,  
i t  i s  e v i d e n t  f r o m  t h e  s t a t e ' s  f i r s t  words t h a t  t h e  j u r y  knows 
w h o ' s  "who" i n  t h e s e  s t a t e m e n t s :  "who d i d  w h a t ,  "who" was i n  t h e  
h o u s e  ( R .  3 7 1 0 ) .  

0 

I n  order  t o  e x p l a i n  away t h e  c o - d e f e n d a n t ' s  o b v i o u s  r e f e r -  

e n c e s  R h o d e s  was f o r c e d  t o  t e s t i f y  i n  h i s  own b e h a l f  i n  v i o l a -  

t i o n  o f  h i s  F i f t h  Amendment R i g h t  a g a i n s t  s e l f - i n c r i m i n a t i o n .  A 

d e f e n d a n t  c a n n o t ,  i n  a c r i m i n a l  case, be compelled t o  t e s t i f y .  

U n i t e d  S t a t e s  v DeLunar 308 F.2d 140 ( 5 t h  C i r .  1 9 6 2 ) .  ( D i s c u s s e d  

l a t e r  a t  l e n g t h ) .  Here R h o d e s ,  b y  b e i n g  i m p r o p e r t y  j o i n e d ,  w a s  

so  compelled. 

Due t o  t h e  a b o v e  r e a s o n s r  t h i s  c o u r t  m u s t  r e v e r s e  t h e  j u d g-  

ment  o f  t h e  lower c o u r t  a n d  g r a n t  D e f e n d a n t  Rhodes  a new a n d  

-32-  

separa te  t r i a l .  



V I I  

THE LOWER COURT VIOLATED DEFENDANT RHODES' 
S I X T H  AND FOURTEENTH AMENDMENT R I G H T S  BY 
F A I L I N G  TO GRANT A HOTION FOR SEVERANCE 

The S i x t h  Amendment o f  t h e  C o n s t i t u t i o n  g u a r a n t e e s  a d e f e n-  

d a n t  t h e  r i g h t  t o  c o n f r o n t  h i s  a c c u s e r s .  T h i s  r i g h t  i s  p a r t i c u -  

l a r l y  i m p o r t a n t  i n  cases where  o u t  o f  c o u r t  s t a t e m e n t s  impl ica t-  

i n g  a d e f e n d a n t  are made b y  a c o- d e f e n d a n t  who d o e s  n o t  t a k e  t h e  

s t a n d  a t  t r i a l .  B r u t o n  v. U n i t e d  S t a t e s  3 9 1  U . S .  1 2 3 ,  88 S. C t .  

1 6 2 0 ,  20 L.Ed 472.  Holmqren v U n i t e d  S t a t e s ,  217 U S ,  509, 54 L.Ed 

8 6 1 ,  30 S C t .  588 ( 1 9 1 0 ) .  The f a i l u r e  of t h e  c o n f e s s o r  t o  t a k e  

t h e  s t a n d  d e p r i v e s  t h e  d e f e n d a n t  o f  t h e  r i g h t  t o  c r o s s- e x a m i n e  

h i s  a c c u s e r ,  a v i o l a t i o n  of t h e  d u e  process  c l a u s e  o f  t h e  Four-  

t e e n t h  Amendment, M r .  B r u t o n ,  - Id.  

I n  t h e  i n s t a n t  case t h e  c o u r t  was c o n t i n u o u s l y  made aware t h a t  

a p o t e n t i a l  " B r u t o n "  problem c o u l d  a r i s e  when t h e  s t a t e m e n t s  of 

a l l  c o - d e f e n d a n t s  were e n t e r e d  i n t o  e v i d e n c e  ( f o r  e x a m p l e  R. 

2065-2067) .  D e f e n d a n t  BRYANT made a n  o u t  of c o u r t  s t a t e m e n t  

i m p l i c a t i n g  D e f e n d a n t  RHODES,  b u t  d i d  n o t  t e s t i f y  a t  t r i a l  

(R .5239) .  D e f e n d a n t  BRYANT'S s t a t e m e n t  w a s  i n t r o d u c e d  a s  e v i -  

d e n c e  a t  t r i a l  (R.4488-4533). D e f e n d a n t  BRYANT s s t a t e m e n t  

imp l i ca t ed  D e f e n d a n t  RHODES i n  s e v e r a l  ways.  F i r s t ,  h e  claimed 

RHODES was c a r r y i n g  a weapon ( " r a z o r  o r  a k n i f e " )  w h i l e  e n  r o u t e  

t o  M r .  V e n e c i a ' s  h o u s e  ( R .  4 4 9 6 ) .  A l t h o u g h  D e f e n d a n t  RHODES i s  

n o t  d i r e c t l y  r e f e r r e d  t o  i n  t h e  r e d a c t e d  s t a t e m e n t ,  B R Y A N T ' S  

s t a t e m e n t ,  when read i n  c o n j u n c t i o n  w i t h  t h e  o t h e r  D e f e n d a n t s '  

s t a t e m e n t s  a n d  t e s t i m o n y  d i r e c t l y  imp l i ca t e s  RHODES. (See ob jec- 
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t i o n s  R. 3188). For example !  D e f e n d a n t  R H O D E S '  s t a t e m e n t  i n d i -  

ca ted  t h a t  a s t r u g g l e  b r o k e  o u t  b e t w e e n  h i m s e l f  a n d  M r .  V e n e c i a  

r e s u l t i n g  i n  M r .  V e n e c i a  b e i n g  c u t  ( R .  7 0 9 8 ) .  D e f e n d a n t  B R Y A N T ' S  

s t a t e m e n t  a l s o  n o t e d  t h a t  h e  h e a r d  V e n i c i a  s a y r  "please j u s t  t a k e  

e v e r y t h i n g  i n  t h e  h o u s e . "  ( R .  4 4 9 7 ) ;  t h e n  h e a r d  a scream a n d  s a w  

M r .  V e n e c i a ' s  f e e t  l y i n g  on  t h e  f l o o r  s u r r o u n d e d  b y  b l o o d  ( R .  

4 4 9 9 ) .  D e f e n d a n t  B R Y A N T ' S  s t a t e m e n t  impl ica tes  D e f e n d a n t  RHODES 

as  a n  a g g r e s s o r  o r  t h e  p e r p e t r a t o r  o f  t h e  m u r d e r  o f  M r .  V e n e c i a .  

The i n a b i l i t y  of D e f e n d a n t  RHODES t o  c r o s s- e x a m i n e  D e f e n d a n t  

BRYANT on  t h i s  i s s u e  was c r u c i a l  b e c a u s e  D e f e n d a n t  I R V I N E  c l a i m e d  

none  o f  t h e  d e f e n d a n t s  were c a r r y i n g  a weapon a t  t h i s  t i m e  ( R .  

7 1 2 6 ) .  RHODES h i m s e l f  s t a t ed  t h a t  h e  w a s  c u t  b y  M r .  V e n e c i a !  a n d  

t h e n  b r i e f l y  s t r u g g l e d  i n  o rder  t o  escape ( R .  7098).  D e f e n d a n t  

BRYANT a l s o  a c c u s e d  D e f e n d a n t s  RHODES a n d  I R V I N E  o f  s t e a l i n g  

money a f t e r  t h e  c o m m i s s i o n  o f  t h e  m u r d e r  o f  M r .  V e n e c i a  ( R .  

4 4 9 8 ) .  T h u s r  h e  was a b l e  t o  i m p e a c h  w i t h o u t  b e i n g  s u b j e c t  t o  

c r o s s - e x a m i n a t i o n  b y  D e f e n d a n t  RHODES. Most i m p o r t a n t l y  f o r  

D e f e n d a n t  RHODES'  d e f e n s e r  D e f e n d a n t  BRYANT! i n  h i s  s w o r n  s ta te-  

ment! s t a t e d  t h a t  h e  w a s  i n  t h e  h o u s e  d u r i n g  t h e  c o m m i s s i o n  o f  

t h e  V e n e c i a  m u r d e r .  I n  f a c t r  h e  was close e n o u g h  t o  see M r .  

V e n e c i a  ( R .  4 4 9 7 ) .  T h i s  s t a t e m e n t r  c o u p l e d  w i t h  D e f e n d a n t  

R H O D E S '  a s s e r t i o n  t h a t  D e f e n d a n t  BRYANT w e n t  b a c k  i n t o  t h e  h o u s e  

l a t e r !  r a i s e s  d o u b t  a s  t o  who a c t u a l l y  k i l l e d  M r .  V e n e c i a .  T h e s e  

are  i m p o r t a n t  i s s u e s  w h i c h  were a c c u s a t i o n s  b y  D e f e n d a n t  BRYANT! 

i m p l i c a t i n g  D e f e n d a n t  R H O D E S r  b u t  n e v e r  r e s o l v e d  s i n c e  D e f e n d a n t  

RHODES c o u l d  n o t  c r o s s  e x a m i n e  h i s  a c c u s e r .  The lower c o u r t  

i m p r o p e r l y  d e n i e d  D e f e n d a n t  R H O D E S '  n u m e r o u s  m o t i o n s  f o r  s e v e r -  

0 

@ 
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a n c e  a n d  t h i s  f a i l u r e  d i r e c t l y  v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t s  

u n d e r  B r u t o n .  

The C o u r t  c r e a t e d  a n  e x c e p t i o n  t o  a B r u t o n  v i o l a t i o n  i n  

P a r k e r  v ,  Rando lph .  4 4 2  U . S .  6 2 /  99S.Ct.  2132 ,  60 C. Ed. 2d 7 1 3  

( 1 9 7 9 ) .  I t  h e l d  t h a t  when t w o  c o - d e f e n d a n t s  e a c h  c o n f e s s  t o  a 

crime a n d  t h e  t w o  c o n f e s s i o n s  i n t e r l o c k  s u c h  t h a t  t h e  s a l i e n t  

f a c t s  o f  e a c h  c o n f e s s i o n  appear i n  b o t h l  t h e n  n o  v i o l a t i o n s  o f  

t h e  S i x t h  Amendment o c c u r .  T h i s  case w a s  u s e d  b y  t h e  S ta te  i n  

t h e i r  a r g u m e n t  a g a i n s t  s e v e r a n c e  i n  t h e  i n s t a n t  case ( R ,  6 2 3 ) .  

The h o l d i n g  o f  P a r k e r  i s  premised on  t h e  f a c t  t h a t  n o  v i o l a t i o n  

of a d e f e n d a n t ' s  r i g h t s  u n d e r  t h e  C o n f r o n t a t i o n  C l a u s e  o c c u r s  

when t h e  d e f e n d a n t ' s  own c o n f e s s i o n  impl i ca t e s  him a n d  s u p p o r t s  

h i s  c o - d e f e n d a n t ' s  c o n f e s s i o n s .  P a r k e r  ( I d .  a t  7 4 ) .  The f a c t s  i n  

t h e  i n s t a n t  case are  d i s t i n g u i s h a b l e  f r o m  P a r k e r  s i n c e  n e i t h e r  

D e f e n d a n t  BRYANT n o r  D e f e n d a n t  RHODES c o n f e s s e d  t o  a n y  o f  t h e  

crimes w i t h  w h i c h  t h e y  are  c h a r g e d .  

S i n c e  P a r k e r r  t h e  C o u r t  h a s  r e t r ea t ed  f r o m  i t s  h o l d i n g  t h a t  

no  B r u t o n  v i o l a t i o n  o c c u r s  when i n t e r l o c k i n g  c o n f e s s i o n s  are 

i n t r o d u c e d  t o g e t h e r .  I n  Cruz  v ,  N e w  York U . S .  1 0 7 ,  S . C t .  1 7 1 4 ,  

95 L . E d ,  2d 1 6 2  ( 1 9 8 2 )  t h e  C o u r t  h e l d  a B r u t o n  v i o l a t i o n  may 

o c c u r  when i n t e r l o c k i n g  c o n f e s s i o n s  a re  i n t r o d u c e d  a t  t r i a l  a n d  

t h e i r  h a r m f u l n e s s  mus t  be a s s e s s e d  o n  a case b y  case bas is .  C r u z  

a t  1 7 1 8 .  C o n f e s s i o n s  i n t e r l o c k  when t h e  s a l i e n t  f a c t s  a g a i n s t  

t h e  f i rs t  d e f e n d a n t  appear i n  t h e  c o n f e s s i o n  o f  t h e  s e c o n d  d e f e n-  

d a n t /  a n d  v i c e  v e r s a .  P a r k e r r  - I d .  a t  72-74. The C o u r t  n o t e d  

t h a t  a n o n t e s t i f y i n g  c o - d e f e n d a n t ' s  c o n f e s s i o n  may be e n o r m o u s l y  

d a m a g i n g  t o  a d e f e n d a n t  i f  i t  c o n f i r m s  t h e  d e f e n d a n t ' s  c o n f e s -  @ 
s i o n .  C r u z ,  Id.  a t  1 7 1 8 .  --  
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The d e f e n d a n t  w a s  p r e j u d i c e d  e v e n  by t h e  c o- d e f e n d a n t s  who 

d i d  t a k e  t h e  s t a n d .  The c o u r t  w a s  w e l l  awarer t h r o u g h  t h e  mo- 

t i o n s  t o  s e v e r  f i l e d  ( f o r  example r  R. 6905)  t h a t  e a c h  d e f e n d a n t  

would a c c u s e  Rhodesr  o r  a t  l e a s t  some o t h e r  c o- d e f e n d a n t  o f  b e i n g  

s o l e l y  r e s p o n s i b l e  f o r  t h e  murder .  The c o u r t  a b u s e s  i t s  discre-  

t i o n  by f o r c i n g  t h e  d e f e n d a n t  t o  " s t a n d  t r i a l  b e f o r e  two a c c u s-  

e r s"  Crum v. S t a t e  398 So.2d 810 ( F l a .  1981) /  See a l s o  R o w e  v. 

S t a t e r  404 So.2d 1176  (1 D C A  1981).  C e r t a i n l y  t h e  c o u r t  a b u s e d  

i t s  d i s c r e t i o n  i n  f o r c i n g  Rhodes t o  t r i a l  b e f o r e  f o u r  ( 4 )  a c c u s-  

e r s  ! 

There  was no p o s s i b i l i t y  f o r  t h e  j u r o r s  t o  m i s s  t h e  t r u e  

i d e n t i t i e s  o f  t h e  llX'l's and  "someones"  o f  t h e  r e d a c t e d  s ta te-  

ments :  (See d i s c u s s i o n  by a l l  a t t o r n e y s  R.  1050-1059) ;  e v e n  t h e  

c o u r t  w a s  aware o f  i t  ( R .  3763/  3799) .  The s l i m  e f f o r t  t o  con-  

ceal  i d e n t i t i e s  became compounded by  t h e  S t a t e ' s  d e l i b e r a t e  

a t tempts  t o  r e v e a l  t h e  i d e n t i t i e s  t o  t h e  j u r y  (See i s s u e  11) 

( renewed Motion f o r  S e v e r e n c e r  R. 9 0 0 ) .  F l o r i d a  Rule  o f  C r i m i n a l  

P r o c e d u r e  3 . 1 5 2 ( b ) ( 2 )  s h o u l d  n o t  have been  t h e  o p t i o n  c h o s e n  by 

t h e  c o u r t  i n  t h i s  caser  s i n c e  t h e  r u l e ' s  p u r p o s e  - p r e v e n t i n g  

r e f e r e n c e  t o  t h e  c o- d e f e n d a n t  i n  a n o t h e r  d e f e n d a n t ' s  c o n f e s s i o n  

i n  a j o i n t  t r i a l  - c o u l d  n o t  be a c h i e v e d .  The c o u r t ' s  c h o i c e  w a s  

t o  g r a n t  a s e v e r e n c e  or  e x c l u d e  t h e  s t a t e m e n t s  a l t o g e t h e r r  

Mathews v. S t a t e  353 So.2d 1974  ( 2 d  DCA 1 9 7 8 ) .  See a l s o  Cook v. 

S t a t e  353 So.2d 911 and  M i m s  v. S t a t e  367 So.2d 706 (1 DCA 1 9 7 9 ) .  

I n  f a c t r  t h e r e  c o u l d  be no due  process  w i t h  t h e  j u r o r s  and  

V e n i r e  which  w a s  a v a i l a b l e  a s  one j u r o r r  Mrs. E m b i t  a c t e d  a s  a 
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"My f e e l i n g r  b e c a u s e  o f  t h e  l i n e  o f  q u e s t i o n s  a n d  t h e  way 
t h e  m a j o r i t y  o f  you  h a v e  a d d r e s s e d  t h e m r  n o t  o n l y  t h i s  
g r o u p !  b u t  t h e  o t h e r  g r o u p  (NOTE t h a t  t h e  j u r o r s  g r o u p e d  
t h e  d e f e n d a n t s  t o g e t h e r  a s  a w h o l e ) #  I f e e l  t h a t  i t  h a s  s o r t  
o f  b e e n  i m p l i e d r  you knowr t h a t  t h e r e  i s  some g u i l t  h e r e .  I 
f e e l  t h a t  t h e  q u e s t i o n i n g  a n d  l i n e  o f  q u e s t i o n i n g  h a s  b e e n  
a d d r e s s e d  t o  a l l  o f  u s r  a n d  t o  m e r  I t h i n k  t h e  b u r d e n  w o u l d  
b e  more o n  t h e  d e f e n s e  t o  p r o v e  t h a t  t h e y  are  n o t  g u i l t y .  
T h a t  i s  t h e  way ...( R. 2019 - 2 0 2 0 )  (See a l s o  s u b s e q u e n t  
a r g u m e n t s  f o r  s e v e r a n c e  re: M r s .  E m b i  R.  2065  - 2 0 7 6 ) . "  

The o p e n i n g  s t a t e m e n t  o f  I r v i n e ' s  c o u n s e l  a c c u s e d  Rhodes  o f  

t h e  m u r d e r s .  R h o d e s  would  b e  p r e j u d i c e d  t h r o u g h o u t  t h e  t r i a l .  

H i s  m o t i o n  t o  s e v e r  i m m e d i a t e l y  f o l l o w i n g  o p e n i n g  w a s  d e n i e d  

( R .  3 7 0 4 ) .  

Compounding t h e  e n t r y  o f  B r y a n t ' s  s t a t e m e n t  w a s  t h e  c o u r t ' s  

g r a n t i n g  o f  a s t a t e  M o t i o n  i n  L i m i n e  w h i c h  i n s t r u c t e d  t h e  d e f e n s e  

a t t o r n e y s  t o  r e f r a i n  f r o m  d i r e c t  or  i n d i r e c t  comment on a n y  co- 

d e f e n d a n t ' s  f a i l u r e  t o  t e s t i f y  a s  i t  w o u l d  b e  pe r  se g r o u n d s  f o r  

a m i s t r i a l  ( R .  6 9 4 0 r  3 5 4 7 ) .  The e v o l u t i o n  o f  t h e  r e q u i r e m e n t  
0 

t h a t  c o u n s e l  f o r  a c o- d e f e n d a n t  c a u s e s  a m i s t r i a l  b y  comment ing  

on  t h e  f a i l u r e  o f  a c o- d e f e n d a n t  t o  t e s t i f y  appears  t o  h a v e  b e g u n  

i n  t h e  case o f  U n i t e d  S t a t e s  v DeLunar 308 F.2 1 4 0  ( 5 t h  C i r .  

1 9 6 2 ) .  The r e l a t i o n s h i p  o f  DeLuna a n d  i t s  p r o g e n y  t o  t h e  g r a n t -  

i n g  o f  t h e  M o t i o n  i n  L i m i n e  i s  o f  g r e a t  s i g n i f i c a n c e  t o  t h e  

u n f a i r n e s s  s u f f e r e d  b y  Rhodes  i n  t h i s  j o i n t  t r i a l .  The DeLuna 

m a j o r i t y  s t a t e d  c l e a r l y  t h a t  " i f  a n  a t t o r n e y ' s  d u t y  t o  h i s  c l i e n t  

s h o u l d  r e q u i r e  him t o  d r a w  t h e  j u r y ' s  a t t e n t i o n  t o  t h e  p o s s i b l e  

i n f e r e n c e  o f  g u i l t  f r o m  a c o - d e f e n d a n t ' s  s i l e n c e r  t h e  t r i a l  

j u d g e ' s  d u t y  i s  t o  order  t h a t  t h e  c o- d e f e n d a n t s  be t r i e d  sepa- 

r a t e l y . "  - I d  a t  309.  The r e c o r d  o f  t h e  i n s t a n t  t r i a l  is so  

f i l l e d  w i t h  t h e  c o- d e f e n d a n t s '  a t t o r n e y s  a n d  R h o d e s '  a t t o r n e y  0 
making  t h e  c o u r t  aware t h a t  t h e y  would  a c c u s e  t h e  c o- d e f e n d a n t s  

- 37-  



o f  t h e  crimes t h a t  i t  i s  i m p o s s i b l e  t o  c i t e .  A f t e r  d a y s  o f  

d i s c u s s i o n s  on  how t o  redact  t h e  s t a t e m e n t s  a n d  i m m e d i a t e l y  a f t e r  
0 

R h o d e s '  a t t o r n e y  c o n t i n u e d  t o  v o i c e  h i s  o b j e c t i o n !  t h e  c o u r t  

v o i c e d  t h e  f o l l o w i n g  a w a r e n e s s  of t h e  p r e j u d i c e  t o  t h e  d e f e n-  

d a n t s !  w h i c h  t i e s  i n t o  t h e  c o n c e r n s  o f  t h e  DeLuna c o u r t  ( R .  

3538) : 

".. .you know w e  a r e  g o i n g  t o  g e t  t h r o u g h  t h i s  t h i n g  e v e n  i f  
i t  means  r e s t r i c t i n g  c o u n s e l  a n d  e v e n  i f  i t  means  w h a t e v e r .  
W e  a re  g o i n g  t o  g e t  t h r o u g h  i t r  t h r o u g h  t r i a l . . .  
B u t r  I a m  g o i n g  t o  be c o n s i s t e n t  i n  t h e  case. I f  I a m  
c o n s i s t e n t l y  w r o n g r  I w i l l  be c o n s i s t e n t r  so i f  I a m  k e e p i n g  
i t  o u t r  o b v i o u s l y  h e  is g o i n t  t o  be r e s t r i c t e d  i n  some areas  
o f  h i s  c r o s s- e x a m i n a t i o n . . . "  

I t  h a s  b e e n  p o i n t e d  o u t  e a r l i e r  i n  t h i s  a r g u m e n t  t h a t  B r y a n t  

h e l d  t h e  k e y  t o  much o f  R h o d e s '  d e f e n s e  a s  h e  was p r e s e n t  a n d  

r e - e n t e r e d  V e n e c i a ' s  h o u s e .  Y e t  B r y a n t ' s  s t a t e m e n t  a l o n e  w a s  i n  

e v i d e n c e  - u n c o n f r o n t a b l e r  wha t  more c o m p e l l i n g  s i t u a t i o n  r e g a r d -  

i n g  t h e  n e e d  t o  comment on  B r y a n t ' s  s i l e n c e  c o u l d  be f o u n d ?  I n  

t h e  p r o g e n y  o f  DeLunar U.S. v Kahn 381r F.2d 8 2 4  ( 7 t h  C i r .  1976) 

U.S .  v D e L a C r u z - B e l l i n q e r !  4 2 2  F.2d 7 2 3  ( 9 t h  C i r .  1 9 7 0 ) /  U . S .  v 

Benz 740 F.2 9 0 3  ( 1 1 t h  C i r .  1 9 8 4 ) /  U.S. v B e r k o w i t z  6 6 2  F.2 1 1 2 7  

( 5 t h  C i r .  1981)#  U . S .  v K o p i t u k  6 9 0  F.2d 1 2 8 9  ( a n d  n u m e r o u s  

o t h e r s )  t h e  c o u r t s  h a v e  d e a l t  w i t h  t h e  d e n i a l  o f  t h e  n e e d  t o  

comment on  a c o- d e f e n d a n t s  s i l e n c e  a n d  w i t h  w h e t h e r  o r  n o t  t h e  - 
t r i a l  j u d g e  s h o u l d  s e v e r  d e f e n d a n t s !  i n  s imi lar  manner .  The 

o v e r a l l  t e s t  d e v e l o p e d  f r o m  t h e  DeLuna e v o l u t i o n  ( w h i c h  s h o u l d  be 

c o m p e l l i n g  e n o u g h  r e a s o n i n g  t o  a p p l y  t o  F l o r i d a ' s  s e v e r a n c e  

r u l e s )  is: 

1) a b a l a n c i n g  o f  t h e  p r e j u d i c e  t o  t h e  d e f e n d a n t  a g a i n s t  

t h e  i n t e r e s t s  o f  j u d i c i a l  economy. 
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2 )  a c o n t i n u i n g  d u t y  t o  g r a n t  a s e v e r a n c e  i f  p r e j u d i c e  does 

appear. 

3 )  a r e a l  or  " C o m p e l l i n g "  p r e j u d i c e ,  d e m o n s t r a t e d  t o  t h e  

t r i a l  j u d g e ,  t h a t  w i l l  o c c u r  t o  d e f e n d a n t s  t r i e d  j o i n t l y  a n d  t o  

w h i c h  t h e  c o u r t  w i l l  n o t  be a b l e  t o  a f f o r d  p r o t e c t i o n .  

B e c a u s e  o f  t h e  a b s o l u t e  a n t a g o n i s t i c  d e f e n s e s  b e t w e e n  

I r v i n e ,  Rhodes  a n d  B r y a n t ,  t h e r e  w a s  c o n f l i c t  e n o u g h  t o  create  

t h e  c o m p e l l i n g  p r e j u d i c e  m a n d a t i n g  s e v e r a n c e .  " I f  t h e  e s s e n c e  o f  

o n e  d e f e n d a n t ' s  d e f e n s e  i s  c o n t r a d i c t e d  by a c o - d e f e n d a n t ' s  

d e f e n s e  t h e n  t h e  l a t t e r  d e f e n s e  c a n  b e  s a i d  t o  pre-empt t h e  

f o r m e r "  ( B e r k o w i t z ,  I d . ) .  I r v i n e ' s  c o u n s e l  i n  r e f e r e n c e  t o  t h e  

d i r e c t  c o n t r a d i c t i o n s  b e t w e e n  h i s  c l i e n t  a n d  R h o d e s  s t a t e d :  "The 

t r o u b l e  I t h i n k  w e  a re  f a c i n g  i s  t h e r e  h a v e  d e f i n i t e l y  b e e n  j o i n t  

t r i a l s  w i t h  redacted s t a t e m e n t s ,  b u t  I h a v e  n e v e r  s e e n  o n e  w h e r e  

t h e  d e f e n s e s  o r  i n t e r e s t s  are s o  a n t a g o n i s t i c "  ( R .  3541). "The 

tests f o r  when a n t a g o n i s t i c  d e f e n s e s  are i r r e c o n c i l a b l e  o r  mutu-  

a l l y  e x c l u s i v e  h a s  b e e n  e x p r e s s e d  i n  v a r i o u s  f o r m s .  Some c o u r t s  

h a v e  looked t o  w h e t h e r  e a c h  d e f e n d a n t  w a s  t h e  g o v e r n m e n t ' s  b e s t  

w i t n e s s  a g a i n s t  t h e  o t h e r . ' "  U . S .  v B e r k o w i t z ,  Id .  c i t i n g  U.S. v 

C r a w f o r d  581 F.2 a t  4 9 2 ;  U . S .  v J o h n s o n  4 7 8  F.2 1 1 2 9  ( 5 t h  C i r .  

1 9 7 3 ) .  

T h e r e  is a d m i t t e d l y  n o  a b s o l u t e  r i g h t  t o  comment on  a co- 

d e f e n d a n t ' s  e x e r c i s e  o f  h i s  r i g h t  a g a i n s t  s e l f  i n c r i m i n a t i o n  

w i t h o u t  r e f e r e n c e  t o  t h e  c i r c u m s t a n c e s  o f  e a c h  p a r t i c u l a r  case. 

( K o p i t u k  I d .  r e f e r e n c i n g  U.S .  v Kahn, 381 F.2 8 2 4  ( 7 t h  C i r .  

1 9 7 6 ) .  Bu t  a n a l y s i s  o f  R h o d e s '  f a c t s  d e m o n s t r a t e  t h a t  i n  combi-  

n a t i o n  w i t h  t h e  B r u t o n  e r ro r  s e v e r a n c e  s h o u l d  h a v e  b e e n  q r a n t e d :  
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1) a r ea l  o r  c o m p e l l i n g  p r e j u d i c e  e x i s t e d  a s  d e f i n e d  b y  

U . S .  v B e n z r  - Id .  - " C o m p e l l i n g  p r e j u d i c e  means  t h e  j u r y  w i l l  n o t  

be ab le  t o  " c o l l a t e  a n d  appra ise  t h e  i n d e p e n d a n t  e v i d e n c e  a g a i n s t  

e a c h  d e f e n d a n t . . . "  ( s imi l a r  t o  r e a s o n s  s e t  f o r t h  b y  t h e  B r u t o n  

0 

c o u r t  i n  f a v o r  of s e v e r a n c e ) .  

2) t h e  M o t i o n  t o  s e v e r  w a s  r e n e w e d  ad nauseum (See n u m e r o u s  

c i t e s )  b y  a l l r  i n c l u d i n g  R h o d e s '  c o u n s e l r  a s  more a n d  more p r e j u -  

dice m a t e r i a l i z e d  d u e  t o  t h e  j o i n d e r .  

3 )  t h e  J u d g e  w a s  w e l l  aware o f  t h e  sca les  t i p p i n g  towards 

c o m p e l l i n g  p r e j u d i c e  v e r s u s  j u d i c i a l  economy a n d  a b u s e d  h i s  

d i s c r e t i o n  b y  f a i l i n g  t o  a p p l y  t h e  o n l y  r e a l  b a l a n c i n g  t e s t  - 
w h e t h e r  t h e  d e f e n d a n t  r e c e i v e d  a f a i r  t r i a l !  ( B e r k o w i t z r  I d . )  I t  

w a s  t h e  t r i a l  J u d g e  h i m s e l f  who s u m m a r i z e d  h i s  k n o w l e d g e  o f  t h e  

p r e j u d i c e  a n d  t h e  i s s u e  w h i c h  t h i s  c o u r t  would  i n h e r i t  a s  f o l -  0 
lows: 

''I s a i d  t h a t  way b a c k  a n d  s o  I a m  g o i n g  t o  g i v e  somebody r i f  
t h e r e ' r e  c o n v i c t i o n s  i n  t h i s  caser  I a m  g o i n g  t o  g i v e  some 
a p p e l l a t e  c o u r t  a r e v i e w  a n d  s a y  o n c e  a n d  f o r  a l l r  a s  a n  
a p p e l l a t e  c o u r t  b a c k e d  away f r o m  t h i s  s i t u a t i o n r  w e  d o n ' t  
s a y  a n y t h i n g  o r  a d d r e s s  o u r s e l v e s  t o  t h e  i s s u e  a n d  w h a t  
would  h a p p e n  i f  t h i s  were t h e  caser  s o  I a m  g o i n g  t o  g i v e  
t h a t  case a n d  maybe,  o n c e  a n d  f o r  a l l r  w e  c a n  l a y  t o  rest 
t h e  i s s u e  o f  w h a t ' s  t o  h a p p e n  i n  m u l t i - d e f e n d a n t  cases w i t h  
i n t e r l o c k i n g  c o n f e s s i o n s  or w h a t e v e r  term t h e  a p p e l l a t e  
c o u r t  c h o o s e s  t o  u s e  w i t h  i t r  b u t  t o  g i v e  them s o m e t h i n g  so 
t h a t  t h e  t r e n c h  s o l d i e r s r  t h o s e  o f  u s  who are  h e r e  e v e r y  day 
i n  t h e s e  c o u r t r o o m s r  c a n  decide o n c e  a n d  f o r  a l l  w h a t  i s  i t  
t h a t  t h e  appe l l a t e  c o u r t  w a n t s  u s  t o  do a n d  t h e y  are n e v e r  
g o i n g  t o  h a v e  t h a t  a n d  d u c k  t h e  i s s u e  a b o u t  n o t  h a v i n g  a 
j o i n t  t r i a l .  

T h i s  g i v e s  some o f  t h e s e  f o l k s  who are  g o i n g  t o  h a v e  a 
d i f f i c u l t  t i m e  when t h i s  t r i a l  s t a r t s  some h o p e  f o r  t h e  
f u t u r e r  i f  t h a t  t h e y  g o t  a n  appeal  p e n d i n g r  some o f  them."  

I n  t h e  i n s t a n t  caser  D e f e n d a n t  B R Y A N T ' S  s t a t e m e n t  a n d  Defen-  

d a n t  R H O D E S '  s t a t e m e n t  s u p e r f i c i a l l y  i n t e r l o c k  i n  t h a t  t h e y  

-40-  



describe t h e  same e v e n t s  l e a d i n g  u p  t o  t h e  dea th  o f  M r .  V e n e c i a .  

Bo th  s t a t e m e n t s  r e f e r  t o  i n d i v i d u a l s  g e t t i n g  i n t o  a car t o  d r i v e  
0 

t o  M r .  V e n e c i a ' s  h o u s e ,  bo th  o f  t h e  s t a t e m e n t s  i n d i c a t e  t h a t  M r .  

V e n e c i a  w a s  i n j u r e d  a f t e r  t h e  i n d i v i d u a l s  e n t e r e d  t h e  h o u s e ;  

a l l  p e r s o n s  g o t  back i n t o  t h e  ca r  a n d  d r o v e  o f f .  S i n c e  D e f e n d a n t  

B R Y A N T ' S  s u p e r f i c i a l l y  i n t e r l o c k e d  w i t h  D e f e n d a n t  RHODES '  s t a t e-  

m e n t #  i t  was p o s s i b l y  t h e  s i n g l e  most h a r m f u l  e v i d e n c e  a g a i n s t  

h im i n  t h a t  e a c h  s t a t e m e n t  w a s  e x c u l p a t o r y .  N e i t h e r  w a s  a "con-  

f e s s i o n "  o f  g u i l t .  Bu t  t h e  p o r t i o n s  o f  B r y a n t ' s  s t a t e m e n t  

i m p l i c a t i n g  t h e  D e f e n d a n t  RHODES were n o t  s u b j e c t  t o  c r o s s- e x a m i-  

n a t i o n  - or  comment t h a t  B r y a n t  r e f u s e d  t o  take t h e  w i t n e s s  s t a n d .  

I n  s p i t e  o f  t h e  C o u r t ' s  e f f o r t s  t o  r edac t  t h e  s t a t e m e n t s  o f  t h e  

d e f e n d a n t s  so a s  n o t  t o  i n c r i m i n a t e  t h e m ,  t h e  C o u r t  w a s  aware a l l  

t h e  i d e n t i t i e s  were r e v e a l e d  regardless  o f  t h o s e  e f f o r t s ,  (See, 

f o r  e x a m p l e  R. 3 5 3 7 ,  3 8 6 2 ,  931).  The redac ted  s t a t e m e n t s  d i d  

n o t  p r e v e n t  D e f e n d a n t  RHODES f r o m  b e i n g  imp l i ca t ed  b y  D e f e n d a n t  

BRYANT i n  v i o l a t i o n  o f  B r u t o n #  Id .  a n d  C r u z #  Id.  a n d  t h e  l i t a n y  

of Federal  cases d i s c u s s e d .  T h e  o n l y  method b y  w h i c h  t h e  C o u r t  

- 

c o u l d  h a v e  p r e v e n t e d  t h e  d e f e n d a n t s  from u n f a i r l y  a c c u s i n g  e a c h  

o t h e r  w o u l d  h a v e  b e e n  t o  g r a n t  t h e  o r i g i n a l r  o r  o n e  of t h e  numer-  

o u s  r e n e w e d  M o t i o n s  f o r  S e v e r a n c e .  The  f a i l u r e  of t h e  lower 

c o u r t  t o  h o l d  separate t r i a l s r  a l t e r n a t e l y  t o  e x c l u d e  t h e  

d e f e n d a n t s '  s t a t e m e n t s  v i o l a t e d  D e f e n d a n t  R H O D E S '  c o n s t i t u t i o n a l  

r i g h t s  u n d e r  t h e  1 4 t h  a n d  6 t h  Amendments of t h e  U . S .  C o n s t i t u -  

t i o n ,  r e s u l t i n g  i n  a n  error t h a t  s h o u l d  be r e v e r s e d .  

The c o u r t  i n  U.S. v K u p i t u k ,  Id .  s u m m a r i z e d  a p t l y :  

"Of c o u r s e #  t h e  i n t e r e s t  o f  t h e  p u b l i c  a n d  t h e  g o v e r n m e n t  i n  
e f f i c i e n t l y  u t i l i z i n g  j u d i c i a l  r e s o u r c e s  would  n e v e r  j u s t i f y  

0 
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d e n y i n g  a p e r s o n  a f a i r  t r i a l .  I f  a p e r s o n  d e m o n s t r a t e s  
t h a t  he  w i l l  i n c u r  c o m p e l l i n g  p r e j u d i c e  i f  f o r c e d  t o  u n d e r g o  
a j o i n t  t r i a l ,  a s e v e r a n c e  must  be g r a n t e d ,  r e g a r d l e s s  o f  
t h e  i m p a c t  on j u d i c i a l  economy," 
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CONCLUSION 0 
The d e f e n d a n t  Rhodes h a s  b e e n  s e n t e n c e d  t o  d e a t h .  H i s  

s e n t e n c e  w a s  a r e s u l t  o f  a t r i a l  w h i c h  was i n  e s s e n c e  a d e c i s i o n  

o f  c h o o s i n g  t h e  e c o n o m i c a l l y  p r e f e r a b l e  a l t e r n a t e  b e t w e e n  a f a i r  

t r i a l  w h i c h  w o u l d  e n s u r e  h i s  c o n s t i t u t i o n a l  r i g h t s  u n d e r  t h e  5 t h ,  

6 t h  a n d  1 4 t h  Amendments o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  

t r i a l  a l o n g  w i t h  t h r e e  ( 3 )  c o - d e f e n d a n t s !  a l l  who would  a c c u s e  

h i m  o f  t h e  m u r d e r s  of Bessie F i s c h e r  a n d  A r t h u r  V e n e c i a r  e i t h e r  

f r o m  t h e  w i t n e s s  s t a n d  o r  f r o m  u n c o n f r o n t a b l e  s w o r n  s t a t e m e n t s .  

I n  s p i t e  o f  t h e  c o s t  t o  t h e  s t a t e  t o  h o l d  a t r i a l  on  t h e  sepa- 

r a t e r  u n c o n n e c t e d  m u r d e r s !  a n d  separa te  a n d  apa r t  f r o m  t h e  co- 

d e f e n d a n t s r  t h e  e s s e n c e  of o u r  s y s t e m  o f  c r i m i n a l  j u r i s p r u d e n c e  

is f a i r n e s s .  * 
Based upon t h e  i n d i v i d u a l r  f o r e g o i n g  r e a s o n s !  t h e i r  cumula-  

t i v e  e f f e c t !  a n d  t h e  a u t h o r i t i e s  c i t e d  h e r e i n !  t h e  j u d g m e n t  a n d  

s e n t e n c e  s h o u l d  be v a c a t e d  a n d  t h e  c a u s e  r e m a n d e d  f o r  a new t r i a l  

a n d  based upon t h e  m i n i m i z i n g  of t h e  j u r y ' s  d e a t h  p h a s e  d e c i s i o n  

a n d  t h e  i n t r o d u c t i o n  o f  p o s s i b l y  p e r j u r e d  t e s t i m o n y !  i n  t h e  

a l t e r n a t i v e !  t h e  s e n t e n c e  of d e a t h  s h o u l d  be v a c a t e d  a n d  t h e  

d e f e n d a n t  r e s e n t e n c e d .  
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