
I N  THE SUPREME COURT O F  F L O R I D A  

CASE NUMBER: 71,356 

JAMES ALLEN BRYANT, 

A p p e l l a n t ,  - *  

V .  
Y I 

J j J. i ~ i r i / E  
THE S T A T E  O F  FLOR'iDA, 

SEP 19 1988 
A p p e l l e e .  

ON APPEAL FROM THE C I R C U I T  COURT OF THE ELEVENTH 
J U D I C I A L  C I R C U I T  I N  AND FOR DADE COUNTY, F L O R I D A  

C R I M I N A L  D I V I S I O N  

I N I T I A L  B R I E F  OF APPELLANT 
JAMES ALLEN BRYANT 

GEOFFREY C. F L E C K ,  E S Q U I R E  
Special A s s i s t a n t  P u b l i c  D e f e n d e r  
F R I E N D  & FLECK 
5975 S u n s e t  D r i v e ,  S u i t e  106 
S o u t h  M i a m i ,  Florida 33143 
T e l . :  ( 3 0 5 )  667-5777 

c 



TABLE O F  CONTENTS 

Paqe ( s  ) 

TABLE OF C I T A T I O N S . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ii 

STATEMENT O F  THE C A S E . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

STATEMENT OF THE F A C T S . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 

SUMMARY OF THE A R G U M E N T . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  17 

ARGUMENT 

I .  THE T R I A L  COURT ERRED I N  F A I L I N G  T O  
CONDUCT A HEARING OR UTHERWISE MAKE 
I N Q U I R Y  O F  THE S T A T E  UPON A SHOWING BY 
THE DEFENSE OF T H E  P R O S E C U T O R ' S  SYSTEMA- 
T I C  AND U N J U S T I F I A B L E  EXCLUSION O F  BLACK 
J U R O R S ,  THEREBY V I O L A T I N G  THE DEFENDANT ' S 
F I F T H  AMENDMENT DUE PROCESS AND S I X T H  
AMENDMENT I M P A R T I A L  J U R Y  R I G H T S . . . . . . . . . . . . . . .  22 

11. THE T R I A L  COURT ABUSED ITS D I S C R E T I O N  I N  
F A I L I N G  T O  GRANT THE DEFENDANT ' S  REPEATED 
MOTIONS FOR SEVERANCE DUE T O  THE EXTRA- 
ORDINARY DEGREE T O  WHICH HE WAS P R E J U D I C E D  
BY H I S  CO-DEFENDANTS ' I R R E C O N C I L A B L E  AND 
A N T A G O N I S T I C  D E F E N S E S ,  I N  V I O L A T I O N  O F  THE 
R I G H T S  GUARANTEED BY THE F I F T H ,  S I X T H  AND 
FOURTEENTH AMENDMENTS T O  THE U N I T E D  S T A T E S  
C O N S T I T U T I O N . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  31 

111. THE T R I A L  C O U R T ' S  REDACTION OF THE DEFEN-  
D A N T ' S  C O N F E S S I O N ,  T O  ACCOMMODATE THE CON- 
FRONTATION R I G H T S  O F  THE CO- DEFENDANTS, S O  
S E R I O U S L Y  CHANGED THE TONE AND MEANING O F  
T H E  D E F E N D A N T ' S  STATEMENT THAT I T  D E N I E D  
HIM DUE P R O C E S S  OF L A W . . . . . . . . . . . . . . . . . . . . . . . .  42 

I V .  THE T R I A L  COURT ERRED I N  P E R M I T T I N G  THE 
REPEATED E L I C I T A T I O N  OF E V I D E N C E  O F  THE 
D E F E N D A N T ' S  BAD CHARACTER AND OF 
UNRELATED COLLATERAL MISCONDUCT FOR N O  
REASON UTHER THAN T O  DENIGRATE THE 
D E F E N D A N T ' S  CHARACTER AND INFLAME THE 
J U R Y  A G A I N S T  H I M ,  THEREBY DENYING HIM 
DUE P R O C E S S  O F  LAW GUARANTEED BY THE 
F I F T H  AND FOURTEENTH AMENDMENTS T O  THE 
U N I T E D  S T A T E S  C O N S T I T U T I O N . . . . . . . . . . . . . . . . . . . .  50 



TABLE O F  CONTENTS ( C O N T I N U E D )  

Page ( s  ) 

V .  THE T R I A L  COURT ERRED I N  COMMUNICATING 
W I T H  MEMBERS OF THE J U R Y  OUTSIDE THE 
PRESENCE O F  THE DEFENDANT, O U T S I D E  THE 
PRESENCE O F  DEFENSE COUNSEL,  AND O F F  THE 
RECORD, THEREBY DENYING THE DEFENDANT H I S  
R I G H T  T O  DUE P R O C E S S  O F  LAW, H I S  R I G H T  T O  
BE P R E S E N T ,  AND H I S  R I G H T  T O  THE E F F E C-  
T I V E  A S S I S T A N C E  OF COUNSEL GUARANTEED BY 
THE F I F T H ,  S I X T H ,  AND FOURTEENTH AMEND- 
MENTS T O  THE U N I T E D  S T A T E S  C O N S T I T U T I O N  
AS WELL AS A R T I C L E  I ,  S E C T I O N  16 OF THE 
F L O R I D A  C O N S T I T U T I O N . . . . . . . . . . . . . . . . . . . . . . . . . .  57 

V I .  THE T R I A L  COURT ERRED I N  S E N T E N C I N G  THE 
DEFENDANT T O  DEATH, THEREBY DENYING THE 
DEFENDANT DUE PROCESS OF LAW AND EQUAL 
P R O T E C T I O N  WHILE I M P O S I N G  A D I S P R O P O R-  
T I O N A L ,  CRUEL AND UNUSUAL, PUNISHMENT 
UNDER THE F I F T H ,  S I X T H ,  E I G H T H ,  AND FOUR- 
TEENTH AMENDMENTS T O  THE U N I T E D  S T A T E S  
C O N S T I T U T I O N . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  62  

A. The Imposition of the D e a t h  P e n a l t y  
A g a i n s t  James B r y a n t  C o n s t i t u t e s  a 
D i spr op or t i ona 1 and C o n s  t it u t  i ona 1 1 y 
Impermissible A p p l i c a t i o n  of C a p i t a l  
Pun i shmen t . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  62  

B .  T h e  Sentencing Proceedings Were C o n s t i -  
t u t i o n a l l y  D e f i c i e n t  D u e  t o  the  S t a t e ' s  
R e p e a t e d  E f f o r t s  t o  Minimize the Impor- 
tance of the  J u r y ' s  R o l e ,  thereby D e n y i n g  
the D e f e n d a n t  D u e  Process of L a w ,  Equal  
Protec t ion ,  and H i s  R i g h t  t o  a J u r y  T r i a l  
G u a r a n t e e d  by the F i f t h ,  S i x t h  and Four- 
teenth  A m e n d m e n t s  t o  the U n i t e d  S ta tes  
C o n s t i t u t i o n . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  66 

C O N C L U S I O N . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  76 

C E R T I F I C A T E  OF S E R V I C E . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  77 

- i ( a ) -  



TABLE OF CITATIONS 

Page ( s  ) 

Adams v.  Wainwr i q h t  , 
804 F.2d 1526 (11th C i r .  1986)  ..................... 73,74  

B.A.A. v .  S t a t e ,  
333 So.2d 552 ( F l a .  3d DCA 1976)  ................... 52 

Baker v .  Un i t ed  S t a t e s ,  
329 F.2d 786 (10th C i r .  1964)  ...................... 32 

Banda v .  S t a t e ,  
1 3  FLW 451 ( F l a .  1988)  ............................. 63 

Beagles v .  S t a t e ,  
273 So.2d 796 ( F l a .  1st DCA 1973)  .................. 52 

Beard v .  S t a t e ,  
1 9  A l a .  App. 102 ,  95 So. 333 (1923)  ................ 72 

Blackshea r  v .  S t a t e ,  
1 3  FLW 192 ( F l a .  1988)  ............................. 23,25 

B lackwel l  v .  S t a t e ,  
76 F l a .  124 ,  76 F l a .  124 ,  79 So. 731 (1918)  ........ 72 

Brady v .  S t a t e ,  
178  So.2d 1 2 1  ( F l a .  2d DCA 1965)  ................... 49 

Ca ldwe l l  v .  Miss iss ippi ,  
422 U.S. 320, 105 S.Ct .  2633, 86 L.Ed.2d 231 (1985) .68 ,71 ,72  

Carter v .  S t a t e ,  
254 So.2d 230 ( F l a .  1st DCA 1971)  .................. 48 

C a s t i l l o  v .  S t a t e ,  
466 So.2d 7 ( F l a .  3d DCA 1985)  ..................... 28 

Colbert v .  S t a t e ,  
320 So.2d 853 ( F l a .  1st DCA 1975)  .................. 52 

Combs  v .  S t a t e ,  
1 3  FLW 127 ( F l a .  1988)  ............................. 73 

Crum v .  S t a t e ,  
398 So.2d 810 ( F l a .  1981)  .......................... 32 ,33 ,34  

Diaz v .  Un i t ed  S t a t e s ,  
223 U.S. 442 (1912)  ................................ 57 

Dobbert v .  F l o r i d a ,  
0 432 U.S. 2 8 2 ,  97 S.Ct.  2290, 53 L.Ed.2d 344 ( 1 9 7 7 ) .  73 



TABLE OF CITATIONS (CONTINUED) 

Page ( s ) 

Eatman v. State, 
m 

48 Fla. 21, 37 So. 576 (Fla. 1904) ................. 51 

Eddings v. Oklahoma, 
455 U.S. 104 (1982) ................................ 66 

Engle v. State, 
438 So.2d 803 (Fla. 1983), cert. denied, 465 U.S. 
1074, 104 S.Ct. 1430, 79 L.Ed.2d 53................ 67 

Fead v. State, 
512 So.2d 176 (Fla. 1987) .......................... 67 

Faretta v. California, 
422 U.S. 806 (1975) ................................ 57 

Ferry v. State, 
507 S0.2d 1373 (Fla. 1987) ......................... 67 

Fillippon v. Albion Vein Slate Co., 
250 U.S. 76, 39 S.Ct. 435, 63 L.Ed. 853 (1919)..... 58 

Fitzgerald v. State, 
203 So.2d 511 (Fla. 2d DCA 1967) ................... 53 

408 U.S. 283 (1972) ................................ Furman v. Georgia, 

Green v. State, 
190 So.2d 42 (Fla. 2d DCA 1966) .................... 

Green v. State, 
408 So.2d 1086 (Fla. 4th DCA 1982) ................. 

Grossman v. State, 
13 FLW 127 (Fla. 1988) ............................. 

Hall v. United States, 
150 U.S. 76 (1893) ................................. 

King v. State, 
12 FLW 502 (Fla. 1987). ............................ 

Kinq v. United States, 
355 F.2d 700 (1st Cir. 1966) ....................... 

Lamadline v. State, 
303 So.2d 17 (Fla. 1974) ........................... 

@ Lewis v. United States, 
146 U.S. 370 (1893) ................................ 

71 

51 

32 

73 

51 

23 

32 

67 

57 



TABLE OF CITATIONS (CONTINUED) 

Paqe ( s  ) 

Mann v. Dugqer, 
817 F.2d 1471 (11th Cir. 1987) ..................... 74 

Mann v. State, 
22 Fla. 600 (1886) ................................. 53 

McCampbell v. State, 
421 So.2d 1072 (Fla. 1982) ......................... 74 

McCray v. State, 
416 So.2d 804 (Fla. 1982) .......................... 34,35 

Menendez v. State, 
368 So.2d 1278 (Fla. 1979) ......................... 31 

Pait v. State, 
112 So.2d 380 (Fla. 1959) .......................... 72 

People v. Johnson, 
284 N.Y. 182, 30 N.E.2d 465 (1940) ................. 72 

People v. Morse, 
60 Cal.2d 631, 632 Cal.Rptr. 201, 388 P.2d 33 (1964) 72 

Peters v. Kiff, 
0 407 U.S. 493, 92 S.Ct. 2163, 33 L.Ed.2d 83 (1972).. 28 

Rhone v. United States, 
365 F.2d 980 (D.C.D.C. 1966). ...................... 33 

Riley v. Wainwright, 
517 So.2d 656 (Fla. 1987) .......................... 67 

Roqers v. United States, 
422 U.S. 35, 95 S.Ct. 2091, 45 L.Ed.2d 1 (1975) .... 58 

Roth v. State, 
359 So.2d 881 (Fla. 3d DCA 1978) ................... 65 

Rowe v. State, 
404 So.2d 1176 (Fla. 1st DCA 1981) ................. 34 

Simmons v. Wainwright, 
271 So.2d 464 (Fla. 1st DCA 1973) .................. 51 

Snyder v. Massachusetts, 
291 U.S. 97 (1934) ................................. 57 

Spivey v. State, 
13 FLW 445 (Fla. 1988) ............................. 66 

-iv- 



TABLE OF CITATIONS (CONTINUED)  

Page ( s  ) 

S t a t e  v .  C a s t i l l o ,  
486 So.2d 565 ( F l a .  1986)  .......................... 28 

S t a t e  v .  N e i l ,  
457 So.2d 481 ( F l a .  1984)  .......................... 22 ,26 ,27 ,  

29 

S t a t e  v .  S l a p p y ,  
1 3  FLW 184  ( F l a .  1988)  ............................. 23,24 ,25 ,  

29 

S t r i c k l a n d  v .  S t a t e ,  
122 F l a .  384, 165 So. 289 ( F l a .  1936)  .............. 51 

S u a r e z  v .  S t a t e ,  
95 F l a .  42,  115  So. 519 ( F l a .  1928)  ................ 52 

Tedder  v .  S t a t e ,  
322 So.2d 908 ( F l a .  1975)  .......................... 67 

Thomas v .  S t a t e ,  
202 So.2d 883 ( F l a .  3d DCA 1967)  ................... 51 

Thomas v .  S t a t e ,  
297 So.2d 850 ( F l a .  4 t h  DCA 1974)  .................. 34 0 

T i l l m a n  v.  S t a t e ,  
1 3  FLW 194  ( F l a .  1988)  ............................. 23,25 

T u l l y  v .  S t a t e ,  
69 F l a .  662, 68  So. 934 ( F l a .  1915)  ................ 51 

Uni t ed  S t a t e s  v .  A l l i s o n ,  
474 F.2d 286 ( 5 t h  C i r .  1973)  ....................... 51 

Uni t ed  S t a t e s  v .  Boscai, 
573 F.2d 827 (3d  C i r .  1978)  ........................ 32 

Uni t ed  S t a t e s  v .  B o y d ,  
595 F.2d 120 ( 3 d  C i r .  1978)  ........................ 32 

Uni t ed  S t a t e s  v .  Crawford ,  
581 F.2d 489 ( 5 t h  C i r .  1978)  ....................... 33 

Uni t ed  S t a t e s  v .  Foun tz ,  
540 F.2d 733 ( 4 t h  C i r .  1976)  ....................... 33 

Uni t ed  S t a t e s  v .  McDuffie,  
542 F.2d 236 ( 5 t h  C i r .  1976)  ....................... 58 

Uni t ed  States  v .  Roberts, 
583 F.2d 1173 (10th C i r .  1978)  ..................... 33 

-V- 



TABLE OF CITATIONS (CONTINUED) 

Page ( s  ) 

United States v. Ronder, 
639 F.2d 931 (2d Cir. 1981) ........................ 58 

United States v .  Zicree, 
605 F.2d 1381 (5th Cir. 1978) ...................... 32 

Wadsworth v. State, 
201 So.2d 836 (Fla. 4th DCA 1967) .................. 52 

Williams v. New York, 
337 U . S .  241 (1949) ................................ 50 

Williams v. State, 
110 So.2d 654 (Fla. 1959) .......................... 52 

Williams v. United States, 
168 U.S. 382 (1897) ................................ 51 

OTHER AUTHORITIES : 

Florida Statutes 
Section 921.141(5) ................................. 62 

0 United States Constitution 
Amendment V........................................ 22,31,50, 

62,66 
Amendment VI....................................... 22,31,62, 

66 
Amendment VIII..................................... 62 
Amendment X I V . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  31,50,62, 

66 

-vi- 



STATEMENT OF THE CASE 

0 The a p p e l l a n t ,  James A l l e n  B r y a n t ,  was a d e f e n d a n t  i n  the 

t r i a l  c o u r t  and the  appellee, the S t a t e  of F l o r i d a ,  w a s  the 

p r o s e c u t i o n .  The pa r t i e s  w i l l  be r e f e r r e d  t o  as t h e y  appea red  

below. The symbol "R"  w i l l  be used  t o  d e s i g n a t e  documentary 

e v i d e n c e  and p l e a d i n g s  c o n t a i n e d  w i t h i n  the  f i v e  volume record on 

appeal. "TR" r e p r e s e n t s  the 6 ,800  page t r a n s c r i p t  of t r i a l  

p r o c e e d i n g s  from v o i r  d i r e  t h r o u g h  s e n t e n c i n g .  'ISR" w i  11 

d e s c r i b e  the  Supp lemen ta l  Record.  A l l  emphasis is s u p p l i e d  

u n l e s s  otherwise i n d i c a t e d .  

-- 

On J u l y  1 3 ,  1984,  the d e f e n d a n t ,  a l o n g  w i t h  co- defendan t s  D e e  

Dyne Casteel ,  Michael Rhae I r v i n e ,  and W i l l i a m  E.  R h o d e s  was 

cha rged  i n  a s u p e r c e d i n g  i n d i c t m e n t  w i t h  t w o  c o u n t s  of f i r s t -  

degree murder (I1 and I V ) ,  t w o  c o u n t s  of b u r g l a r y  ( I  and 1111, 

armed robbery ( V ) ,  and f i v e  c o u n t s  of g rand  t h e f t  ( V I - X ) .  [ R  

6801-68071 

Prior t o  t r i a l ,  the d e f e n d a n t  f i l e d ,  or a d o p t e d ,  numerous 

mot ions .  Those germane t o  t h i s  appeal i n c l u d e  a "Motion f o r  

I n q u i r y  i n t o  D i s c r i m i n a t o r y  E x e r c i s e  of Peremptory C h a l l e n g e s  of 

S t a t e  of F l o r i d a "  [ R  6828, SR I ,  Motions f o r  a Seve rance  of 

Defendan t s  [ R  6900-69061 as w e l l  as f o r  Seve rance  of Of fenses  [ R  

6910-69111, a Motion t o  S u p p r e s s  S t a t e m e n t s  [ R  6908-69091, and 

v a r i o u s  mot ions  i n  l i m i n e .  [ R  6953-69581 A Sworn Motion t o  

D i s m i s s  w a s  g r a n t e d  as t o  Count V. [ T R  766-767, 11151 The 

d e f e n d a n t ' s  repeated mot ions  f o r  s e v e r a n c e  as w e l l  as h i s  Motion 

t o  S u p p r e s s  were d e n i e d .  [ R  603-608, 613-614, 3707, 5104, 5472, 

6908,  6910 I L ikewise ,  the  d e f e n d a n t ' s  r e p e a t e d  r e q u e s t  f o r  a 
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Neil inquiry regarding the state's exercise of peremptory 

challenges against prospective black jurors was consistently 

denied. [TR 2554, 2565, 2654, 3034, 30431 
0 

A trial by jury commenced on June 15, 1987. At the 

conclusion of the State's case and at the conclusion of all the 

evidence, the defendant moved for judgments of acquittal. [TR 

4794-4800; 5657-56641 The trial court consistently denied the 

defendant's motions. 

The jury ultimately returned verdicts finding the defendant 

guilty as charged, including two counts of first-degree murder, 

except as to Count 111, of which the jury found the defendant not 

guilty. [R 7521-75291 A sentencing hearing was conducted on 

July 30, 1987. At its conclusion, the jury recommended, by a 

vote of twelve to zero, a sentence of death for the murder of 

@ Arthur Venecia. [R 74691 It recommended a like sentence, by a 

vote of eleven to one, for the murder of Bessie Fisher. [R 75701 

The trial court, after making written findings, sentenced the 

defendant to death by electrocution for the murder of Arthur 

Venecia. [R 7602-76141 For the murder of Bessie Fisher, the 

trial court imposed a consecutive sentence of life imprisonment. 

[R 75981 On the remaining counts of the indictment, the trial 

court imposed an additional consecutive life sentence on Count I 

and five consecutive five year sentences of imprisonment on 

Counts VI through X. [R 7599-76011 

The defendant filed a timely Notice of Appeal on October 30, 

1987. [R 76171 The state filed a Notice of Cross-Appeal on 

October 13, 1987 [R 76161 and an Amended Notice of Cross-Appeal 

0 on November 3, 1987. [R 7616, 76201 This appeal follows. 
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STATEMENT OF FACTS 

Tr ia l  

I n  1 9 8 2 ,  Arthur Venecia purchased an International  House of 

Pancakes franchise i n  Naranja, Florida. [ T R  3729- 37301 

Defendant Bryant managed the establishment. [TR 3730- 3731 1 

Venecia and Bryant lived together and had a homosexual 

relat ionship.  [ T R  37321 

Venecia lived i n  a small rura l  house. [ T R  37391 H i s  mother, 

Bessie Fisher, for whom he cared and with whom he was very close, 

lived i n  a separate t r a i l e r  on the property. [TR 3729- 3730 ,  

3739- 37401 

I n  December of 1 9 8 2 ,  according t o  IHOP waitress Genevieve 

Regan, the relat ionship between Venecia and Bryant began t o  

deter iorate  and they frequently argued. Venecia accused Bryant 

of taking too much money out of the restaurant .  Bryant was seen 

i n  the company of other homosexual men. [ T R  37371 

@ 

I n  April 1 9 8 3 ,  Regan went for a t i m e  t o  North Carolina. [TR 

37411 She spoke by telephone t o  Bryant and co-defendant, Dee 

Casteel,  a waitress a t  the IHOP.  Both Casteel and Bryant told 

her that  Venecia was i n  North Carolina inspecting some property. 

[ T R  37421 When Regan subsequently returned, she found tha t  the 

I H O P  had been taken over by the parent company because the b i l l s  

had not been paid. [ T R  37431 Casteel and Bryant no longer worked 

a t  the IHOP, Casteel was l i v i n g  i n  Venecia's house, and Bryant 

refused t o  ta lk  t o  her. [ T R  3743- 37441 

I n  the months that  followed, much of Venecia's r ea l  and per- 

sonal property was sold and h is  assets  liquidated by Casteel and/ 
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or Bryant.  On September 2 2 ,  1983, Casteel responded t o  an 

adver t isement  placed by Dale Haskins seek ing  t o  purchase a 

t h e a t e r  p ipe  organ. [ T R  4003-40071 C a s t e e l  i nd i ca t ed  by l e t t e r  

t h a t  she had i n h e r i t e d  t h e  organ. [ T R  40081 A f t e r  i n i t i a l l y  

0 

d e c l i n i n g  t o  purchase t h e  organ,  Haskins was contacted by someone 

i d e n t i f y i n g  himself  a s  M r .  C a s t e e l  who o f f e red  t h e  organ a t  a 

g r e a t l y  reduced p r i c e .  [ T R  4008-40091 A f t e r  some a d d i t i o n a l  

t e l ephon ic  conversa t ion ,  H a s k i n s  came t o  Miami, m e t  t h e  man he 

assumed w a s  M r .  Allen Casteel ,  and u l t i m a t e l y  purchased t h e  organ 

from Casteel for $600.00 [ T R  4013-40191. Af te r  i n i t i a l l y  meeting 

M r .  Casteel a t  t h e  a i r p o r t ,  he never saw him aga in .  [ T R  40231 

I n  February of 1984, Albert Riccio responded t o  an 

adver t isement  for a boat. [TR 4033-40351 Ul t imate ly  agree ing  t o  

pay $36,400.00 f o r  t h e  boat, R i c c i o  m e t  i t s  s e l l e r s ,  Casteel and 

Bryant,  a t  t h e  Community Bank of Homestead t o  accomplish t h e  

c l o s i n g .  [ T R  4037-40391 A f t e r  t h e  payment of costs  and a l i e n  

of approximately $21,000.00, Casteel rece ived  $9,540.00. [ T R  

4049-40501 Although Arthur Venec ia ' s  name appeared on t h e  t i t l e  

t o  t h e  vesse l ,  t h e  t r a n s a c t i o n  was consummated due t o  a power of 

a t t o r n e y  gran ted  t o  D e e  Casteel [ T R  40511 no ta r i zed  by James 

Bryant. [ T R  40541 

R u s s e l l  P h i l p o t t  responded i n  September 1983 t o  an a d v e r t i s e -  

ment t o  s e l l  a 1980 Taurus camper. [ T R  4059-40601 Af te r  

n e g o t i a t i n g  wi th  D e e  Casteel,  who i n d i c a t e d  t h a t  James Bryant w a s  

he r  a s s o c i a t e ,  he agreed t o  purchase t h e  camper for $4,000.00. 

[ T R  4061-40621 Ul t imate ly ,  P h i l p o t t  m e t  wi th  Casteel and a man 

she in t roduced as Arthur Venecia, who l e f t  immediately a f t e r  t h e  

-4- 



i n t r o d u c t i o n .  [TR 4063-40651 P h i l p o t t  r e c e i v e d  a t i t l e  s i g n e d  by 

Ar thur  Venecia  and n o t a r i z e d  by D e e  Cas tee l .  [ T R  40641 P h i l p o t t  

paid Casteel  by check made p a y a b l e  t o  James Bryan t .  [ T R  
0 

4067-4081 

A s  of J u n e  1 9 ,  1983,  Ar thur  Venecia  had  t w o  a c c o u n t s  w i t h  the 

local  o f f i c e  of E.F.  Hu t ton .  [ T R  41141 T h e  f i r s t  was c l o s e d  an 

August 29, 1983. V e n e c i a ' s  second a c c o u n t ,  which he h e l d  j o i n t l y  

w i t h  h i s  mother, F i s h e r .  As of May 31, 1983,  i t  w a s  worth 

a p p r o x i m a t e l y  $33,000.00. [TR 41171 Dur ing  the month of J u n e ,  

v a r i o u s  checks  were s e n t  t o  Venec ia ,  and p u r p o r t e d l y  endorsed  by 

h i m .  [ T R  4119-41261 By the end of J u n e ,  the accoun t  had been  

d i m i n i s h e d  from $33,000.00 t o  a p p r o x i m a t e l y  $17,500.00. [ T R  

41261 I n  J u l y ,  the  accoun t  was f u r t h e r  d e p l e t e d  t o  a p p r o x i m a t e l y  

$4,000.00.  [ T R  41291 By September, the  accoun t  was empty. [ T R  

0 41321 
I n  October or November 1983,  rea l  es ta te  a g e n t  W i l l i a m  

Sussman was approached by a mortgage b r o k e r  who c o n t a c t e d  h i m  

w i t h  r e g a r d  t o  a l o a n  s e c u r e d  by a mortgage on the Venecia  

p r o p e r t y .  [ T R  4138-41421 I n  h i s  o f f i c e  Sussman conducted  a 

c l o s i n g  f o r  D e e  Casteel  and the i n d i v i d u a l  he b e l i e v e d  t o  be 

Ar thur  Venec ia ,  the Owner of the p r o p e r t y .  [TR 4143-43441 T h a t  

i n d i v i d u a l ,  however,  w a s  the d e f e n d a n t  Bryan t ,  who s i g n e d  a 

mortgage and p r o m i s s o r y  n o t e  i n  the amount of $120,000.00 a f t e r  a 

f i r s t  mor tgage ,  i n  the amount of $82,000.00 and i n  f o r e c l o s u r e ,  

w a s  s a t i s f i e d .  [ T R  4147-41531 As a r e s u l t  of the t r a n s a c t i o n ,  a 

check w a s  g i v e n  t o  the d e f e n d a n t  i n  the amount of $12,307.00. 

[ T R  4152-41531 A t  the c l o s i n g ,  Bryant  produced a v o t e r ' s  
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i d e n t i f i c a t i o n  card i n  Venecia 's  name. [ T R  41541 Mortgage 

payments on the  loan, however, were never received.  [TR 41551 

I n  a subsequent telephone conversation with Cas tee l ,  she t o l d  
0 

Sussman t h a t  Venecia had been i n  an accident  and was dying i n  a 

h o s p i t a l  i n  Jackson. [ T R  4157-41581 Ult imately,  a forec losure  

ac t ion  was f i l e d .  [ T R  41581 A M r .  Higgins responded t o  the  

no t i ce  of forec losure ,  was r e f e r r e d  t o  Casteel  and Bryant, and 

u l t ima te ly  a second c los ing  was had i n  March 1984 between Higgins 

and the  defendant posing as  Arthur Venecia. [TR 41591 The 

c los ing  proceeded and a t r a n s f e r  of the  property was made from 

Arthur Venecia t o  Higgins, who brought the  mortgage c u r r e n t  and 

took over the  payments. [ T R  4161-41621 

Pr ior  t o  h i s  purchase of the  property,  Higgins met with 

Cas tee l  and Bryant, who had been introduced t o  him as  Arthur 

Venecia. [ T R  41781 Bryant had t o l d  Higgins t h a t  h i s  grandmother 

was dea th ly  ill and out of s t a t e  and t h a t  t h a t  was why the  p r i c e  

of the  property was s o  low. [ T R  4178-41791 A t  the  c los ing ,  

Higgins I a t to rney  was concerned because Venecia [Bryant I had no 

i d e n t i f i c a t i o n ,  so  a t to rney  Sussman was c a l l e d  i n  t o  the  room and 

i d e n t i f i e d  the  defendant as  Venecia. [TR 484-41851 When Higgins 

placed the  cash for  the  t r ansac t ion  on t he  t a b l e ,  Casteel  grabbed 

i t ,  counted i t ,  and placed it  i n  her purse.  [ T R  41951 Bryant 

took no a c t i v e  p a r t  i n  the  t r ansac t ion .  [ T R  41961 

On March 20, 1984, Cas tee l  confessed t o  Regan t h a t  she had 

h i red  two hit-men who had murdered Venecia and Fisher .  [ T R  37531 

A t  her d i r e c t i o n ,  Casteel  I s  statement was contemporaneously 

recorded by her daughter,  Susan. [ T R  3750-37511 She explained 
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t h a t  Venecia had been k i l l e d  on June 19, 1983, and t h a t  she had 

returned the  n e x t  day t o  dispose of the  body. [ T R  3764-37661 

The body, along with shee t s  and towels used t o  clean up the  
a 

blood, were put i n t o  a wardrobe i n  the  ca rpor t  where they 

remained for  four t o  s i x  weeks. Thereaf te r ,  t he  body was moved 

t o  the  barn and, u l t ima te ly ,  t o  a hole  dug i n  the  f ron t  yard for  

t h a t  purpose. [ T R  37671 During t h a t  time, Casteel  explained 

t h a t  she cared for  Fisher and explained t o  her t h a t  her son was 

i n  North Carolina on vacat ion.  [ T R  3768-37691 When Fisher 

became t o o  nosy, it was decided t o  "dispose" of her too.  [ T R  

37691 Fisher was t o l d  t h a t  her roof was leaking and t h a t  men 

would be s e n t  t o  r e p a i r  i t .  The day a f t e r  the  hit-men a r r i v e d ,  

Casteel  observed F i s h e r ' s  body i n  the  t r a i l e r .  [ T R  3770-37711 

Ult imately,  F i s h e r ' s  body was placed i n  the  p i t  along with 

Venecia 's  and the  hole was r e f i l l e d .  [ T R  37721 

On Apri l  19,  1984, the  grave a t  21900 S . W .  134 Avenue was 

excavated. [ T R  3906, 39261 A wooden box containing the  

skeletonized remains and personal e f f e c t s  of Venecia and Fisher 

was recovered. [ T R  3927-3932, 39671 

Robert Tidwell ,  t he  Owner of an equipmental r e n t a l  s e r v i c e ,  

and the  man who had dug, and l a t e r  f i l l e d ,  the  grave i n  which the  

bodies were recovered, t e s t i f i e d  t h a t  a telephone message had 

been received a t  h i s  b u s i n e s s  received from "Allen for Dee." [ T R  

3947-3948, 39511 Tidwell m e t  with Casteel  who t o l d  him she 

needed a t r a s h  p i t  dug, 18 by 18 by 4 f e e t  deep. [ T R  39541 A 

month l a t e r ,  a t  C a s t e e l ' s  reques t ,  Tidwell returned t o  the  

property and covered the  hole  up. [ T R  39621 
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On May 30, 1984, Paula Cook received a telephone call from 

her brother William Rhodes in which he admitted having "killed a 

guy" because he owed him money. Rhodes said that the victim had 
0 

owned a business and that his business partner had disposed of 

the body and the bodies had just been found. [TR 42501 Rhodes 

indicated that the victim had been beaten to death and made no 

mention of a second homicide. [TR 42621 

William Rhodes was later arrested and ultimately gave a 

statement to Illinois police officers in which he admitted 

killing Venecia for money and being present when Fisher was 

killed. [TR 4274-42851 He stated, however, that he had been 

hired simply to beat Venecia up and that the killing resulted 

inadvertently during the struggle. [TR 4316-43171 

Rhodes' girlfriend during the summer of 1983, Migdalia Ramos, 

@ identified certain jewelery Rhodes had given her. [TR 4338-43401 

That jewelery was ultimately identified as having belonged to 

Fisher in 1981. [TR 43561 

Michael Irvine was located in North Carolina where he, too, 

made a statement to the police. [Exhibit 70-71; TR 4416-44221 

Upon his return to Miami, Irvine made another recorded statement. 

[TR 4415-4435, Exhibit 733 In that statement, Irvine explained 

that he had been contacted in June 1983 to beat someone up. [TR 

4424; R 7141-71671 He admitted going to the Venecia residence 

with Bryant and Rhodes but denied any complicity in the Venecia 

homicide. [R 71451 Instead, he inferred that Bryant, Rhodes, or 

both had committed the murder after he had returned to the car to 

leave. [R 71461 Irvine explained how Casteel later contacted 
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him t o  take "care of"  Fisher .  [ R  71471 I r v i n e  i n s i s t e d  t h a t  

Rhcdes, a lone,  k i l l e d  Fisher by s t r a n g l i n g  her with a p a i r  of 

panty hose. [ R  71481 
a 

A statement was a l s o  taken from Dee Cas tee l ,  which she 

s u b s t a n t i a l l y  r e i t e r a t e d  a t  t r i a l .  A f orty-nine year o ld ,  

admitted a l coho l i c ,  Cas tee l  t e s t i f i e d  t h a t  she had been married 

and divorced f i v e  times and had f o u r  ch i ld ren .  [ T R  4828-48311 

She described her previous husband, R u s s e l l  Garnet t ,  by whom she 

had given b i r t h  t o  her daughter,  Susan Mayo, a s  very v i o l e n t .  

[ T R  48321 Mayo l e f t  home a t  the  age of fourteen and was l i v i n g  

with a g i r l f r i e n d  i n  mid-1983. [ T R  48331 After los ing  her job 

as  a wai t ress  a t  various r e s t a u r a n t s  due t o  her chronic 

alcoholism, Casteel  obtained employment a t  the  In te rna t iona l  

House of Pancakes i n  Naranja sometime i n  February of 1983. [ T R  

0 4834-38391 

One day, the  manager of the  I H O P ,  defendant Bryant, asked 

Casteel  t o  take  a r i d e  with him. [ T R  48431 I n  t h e  conversation 

t h a t  ensued, Bryant asked Casteel  i f  she knew of someone who 

would take a con t rac t .  [ T R  48431 Casteel  responded a f f i r -  

matively,  r e c a l l i n g  a long-standing joke between Mike I r v i n e  and 

Cas tee l  I s  ex-husband. [ T R  4843-4845 I Bryant asked t h a t  the  man 

be contacted t o  determine a p r i c e .  [ T R  48451 

I n  response,  Cas tee l  contacted Mike I r v i n e  a f t e r  Bryant asked 

her  t o  determine the  d a t e  t h a t  the  homicide would occur. [ T R  

48451 Bryant s a i d  he wanted t o  be s u r e  he had an a l i b i .  [ T R  

48461 On t h r e e  or four subsequent occasions,  Cas tee l  purportedly 

ac ted  as  a cour ier  between Bryant and I r v i n e .  [ T R  48461 Bryant 
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suppl ied Cas tee l  w i t h  a photograph of Venecia, d e t a i l s  concerning 

h i s  l i f e s t y l e ,  and u l t ima te ly  a payment of money t o  be de l ivered  

t o  I r v i n e .  [TR 4847-48481 When Cas tee l  asked I rv ine  whether he 
0 

was se r ious  about the mat ter ,  I r v i n e  s a i d  t h a t  he was not and 

explained t h a t  he was going t o  ge t  a f r i e n d  and a l l  they were 

going t o  do  was shake Bryant up. While explaining there would be 

no k i l l i n g ,  I r v i n e  indica ted  he was j u s t  going t o  " r i p  [Bryant] 

o f f " .  [TR 48481 

Shor t ly  t h e r e a f t e r ,  Cas tee l  learned from Venecia t h a t  he had 

had a "big q u a r r e l "  w i t h  Bryant over $1,600.00 Bryant had taken,  

w i t h o u t  au thor iza t ion ,  from the  IHOP.  [ T R  48521 A f t e r  their  

phys ica l  a l t e r c a t i o n ,  Bryant had attempted t o  commit su ic ide  by 

tak ing  an overdose of medication. [ T R  48531 Casteel  learned 

from Bryant t h a t  he was unhappy with h i s  r e l a t i o n s h i p  w i t h  

Venecia and t h a t  he had become involved i n  a new r e l a t i o n s h i p  

w i t h  Fe l ix  Gonzalez. [ T R  48551 

A s  a r e s u l t  of h i s  s u i c i d e  at tempt ,  Bryant was hosp i t a l i zed  

and I r v i n e ' s  i n i t i a l  plan was postponed. [ T R  48561 Later t h a t  

day, Cas tee l  received a telephone c a l l  from Bryant i n  which he 

asked her  t o  br ing  various t o i l e t r i e s  t o  the  Naranja Lakes Motel 

fo r  h i m .  [ T R  48571 When she a r r i v e d ,  Bryant asked i f  Venecia 

had been k i l l e d  and upon learn ing  he had not been, became 

fu r ious .  [ T R  48581 Bryant supposedly announced t o  Casteel  h i s  

devotion t o  Gonzalez and t h a t  he needed t o  ge t  money and ge t  r i d  

Venecia i n  order t o  support  Gonzalez i n  the  s t y l e  he wanted. 

Later t h a t  n igh t ,  Bryant telephoned I r v i n e  for  the  f i r s t  

t i m e ,  saying t h a t  "he d i d n ' t  care  what it c o s t ,  ... he would l i k e  

-10- 



it if  they could do it t h a t  very evening.' '  [ T R  48631 The 

following day, it appeared t o  Cas tee l  t h a t  Bryant and Venecia had 

reconci led .  [ T R  48651 A day or t w o  l a t e r ,  however, Casteel  

received a c a l l  from Bryant who l a t e r  a r r ived  a t  her home with a 

gun. [ T R  48661 H e  asked Casteel  t o  k i l l  Venecia. Casteel  

r e f u s e d .  [ T R  48671 

Later ,  Cas tee l  observed I r v i n e  meet with Bryant a t  the  

r e s t a u r a n t  and leave with him and another indiv idual  [ B i l l y  

Rhodes]. [ T R  48691 When Bryant r e t u r n e d  l a t e r  t h a t  evening, he 

s a i d ,  " i t ' s  over". [ T R  48701 The following day, Casteel  learned 

t h a t  Venecia had, i n  f a c t ,  been k i l l e d .  [ T R  48711 Later ,  she 

went t o  the  scene and helped Bryant drag Venecia 's  body t o  the  

garage and clean up the  blood. [ T R  49891 She and Bryant put 

Ven ic ia ' s  body i n  a wooden wardrobe. [ T R  49901 

a The following Sunday, Cas tee l  learned from Bryant t h a t  

Venecia 's  mother, F isher ,  l ived  on the  property.  H e  purportedly 

commented t h a t  he should have had her k i l l e d  ''because she was 

going t o  be i n  the  way". [TR 48721 Cas tee l  offered t o  care  for  

F isher .  [ T R  48731 Bryant t o l d  Fisher t h a t  Venecia had gone t o  

North Carolina on b u s i n e s s ,  t h a t  he would be joining him, and 

the re fo re  t h a t  Casteel  would be tak ing  care  of he r .  [ T R  48751 

A f t e r  Fisher complained t h a t  her phone d id  no t  work, Bryant 

confided i n  Cas tee l  t h a t  he had c u t  the  l i n e  t o  prevent her 

contac t ing  anyone outs ide .  [TR 48761 Over t i m e ,  Fisher became 

increas ingly  concerned about her s o n ' s  absence. [ T R  48761 

Bryant t o l d  Casteel  t o  contact  I r v i n e  t o  f i n d  out how much it 

would cos t  t o  k i l l  F isher .  [TR 48771 0 
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Casteel  b r o u g h t  her d a u g h t e r ,  Susan ,  from F t .  Lauderda le  t o  

work a t  the  N a r a n j a  IHOP. Bryant  made Casteel A s s i s t a n t  Manager a 
and d i r e c t e d  her t o  operate the b u s i n e s s .  [ TR 4880-4881 ] 

Although the b u s i n e s s  p r o s p e r e d ,  Bryant  took  the p r o c e e d s  on a 

d a i l y  basis  and the  b u s i n e s s  f i n a l l y  f a i l e d .  [ T R  4881-48821 

A t  a la ter  t i m e ,  Cas tee l  came t o  b e l i e v e  t h a t  Bryant  and her 

d a u g h t e r  were i n v o l v e d  i n  s e l l i n g  d r u g s .  [ T R  48991 Casteel saw 

bags i n  the b a r n  where V e n e c i a ' s  body had been  t e m p o r a r i l y  

s tored.  She assumed t h e y  c o n t a i n e d  d r u g s .  [ T R  49021 She 

c o n f r o n t e d  both her d a u g h t e r  and Bryan t .  [TR 49031 

S u b s e q u e n t l y ,  Cas tee l  d e l i v e r e d  more money t o  I r v i n e  on 

b e h a l f  of Bryan t .  [ T R  49071 Bryant  t o ld  Casteel t o  t e l l  the 

police,  i f  t h e y  a s k e d ,  tha t  he w a s  i n  North C a r o l i n a .  [ T R  49141 

I n  f a c t ,  Casteel d i d  l i e  t o  the police when they q u e s t i o n e d  her.  

[ T R  49211 

U l t ima te ly ,  Casteel  i n t r o d u c e d  I r v i n e  and Rhodes t o  F i s h e r  as 

r o o f  r epa i rmen ,  knowing t h a t  t h e y  were g o i n g  t o  k i l l  her. [TR 

50211 T h e  n e x t  day ,  Casteel  r e t u r n e d  t o  f i n d  Fisher dead .  [ T R  

50221 The day  a f t e r  the murder ,  Bryant  handed an enve lope  of 

money c o n t a i n i n g  the  b a l a n c e  of the payment t o  Casteel who gave  

it t o  I r v i n e .  [ T R  50041 

A t  t r i a l ,  f o r t y- t w o  y e a r  old Michael I r v i n e  i n s i s t e d  he had 

had n o  d i s c u s s i o n s  w i t h  Casteel  a b o u t  Bessie F i s h e r .  [TR 53791 H e  

renounced those p o r t i o n s  of h i s  prior s t a t e m e n t  i n  which he had 

s t a t ed  t h a t  Casteel c o n t a c t e d  h i m  abou t  e l i m i n a t i n g  F i s h e r  and 

tha t  Casteel  had s u g g e s t e d  p o s i n g  as a plumber or c a r p e n t e r  t o  

g a i n  e n t r y  t o  F i s h e r ' s  t r a i l e r .  [ T R  53801 I r v i n e ,  an au tomot ive  0 
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mechanic,  t e s t i f i e d  t h a t  he had known D e e  Casteel  three or f o u r  

0 years  prior t o  June  1983. [ T R  5254-52561 B i l l  Rhodes worked 

w i t h  h i m  as a mechanic a t  an A m m o  s t a t i o n .  [ T R  71 I r v i n e  

c h a r a c t e r i z e d  Casteel I s  i n q u i r y  of h i m  r e g a r d i n g  a " c o n t r a c t "  as 

a s t a n d i n g  joke .  [TR 5261-52631 When Casteel r e i t e r a t e d  her 

r e q u e s t  s e v e r a l  weeks l a t e r ,  I r v i n e  t o ld  her she was c r a z y  b u t  

spoke  t o  her a b o u t  i t ,  i n t e n d i n g  t o  " r i p  [ B r y a n t ]  o f f " .  [TR 

5261-52621 H e  d e n i e d  any i n t e n t i o n  t o  k i l l  anyone and i n v i t e d  

R h o d e s  t o  j o i n  i n  w i t h  h i m .  [TR 5261-52631 A f t e r  Bryant  w a s  

h o s p i t a l i z e d  and Casteel  cal led t o  s a y  the d e a l  was cal led o f f ,  

I r v i n e  and Rhodes t h o u g h t  it was over  w i t h .  [ T R  5268-52691 

S h o r t l y  t h e r e a f t e r ,  however,  Bryant  c a l l e d  and o f f e r e d  $5,000.00 

f o r  the k i l l i n g  of Venecia .  [TR 52701 According  t o  I r v i n e ,  he 

and Rhodes i n t e n d e d  on ly  t o  t a k e  the money from Bryant  b u t  n o t  

0 k i l l  anyone. [ T R  52711 

T h e  f o l l o w i n g  n i g h t ,  I r v i n e ,  R h o d e s  and Bryant  went t o  the 

Venecia  r e s i d e n c e .  [ T R  5272-52731 A t  f i r s t ,  Bryan t  e n t e r e d  the 

house  b u t  l e f t  s h o r t l y  t h e r e a f t e r .  [TR 52731 I r v i n e  d e n i e d  any 

involvement  i n  the c o n t a c t  between Venecia  and R h o d e s  w i t h i n  the 

house .  [ T R  52741 According  t o  I r v i n e ,  Bryant  r e- e n t e r e d  the 

house  b e f o r e  they l e f t  together. [ T R  5273-52741 I r v i n e  d e n i e d  

h a v i n g  e v e r  d i s c u s s e d  w i t h  R h o d e s  or Bryant  what happened i n  the 

house .  [ T R  52771 

I n  J u l y ,  a p p r o x i m a t e l y  a month l a t e r ,  I r v i n e  w a s  c o n t a c t e d  by 

R h o d e s  a b o u t  some r o o f i n g  work i n  the c o u n t r y .  [ T R  52901 H e  m e t  

Casteel  on the premises n o t  r e a l i z i n g  the  he w a s  on a t r a i l e r  on 

the Venecia  p r o p e r t y .  [ T R  5278-52801 I r v i n e  i n s i s t e d  t ha t  he 

a 
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stayed in the kitchen while Rhodes strangled Fisher with a pair 

of pantyhose. Irvine insisted he had no idea Fisher was to be 

killed. [TR 52821 Later, however, Irvine agreed to help dispose 

of Fisher's body. [TR 5284-52851 

William Rhodes testified that Irvine had talked to him in 

June of 1983 about roughing a guy up to make some quick money. 

[TR 53951 He denied having ever discussed with Irvine or Casteel 

the killing of Arthur Venecia. [TR 53961 He denied having ever 

seen Bryant until he and Irvine picked him up to go to the 

Venecia residence. [TR 5396-5397 1 Rhodes admitted walking into 

Venecia's room and being attacked by Venecia. [TR 5397-53981 

After being stabbed, Rhodes wrestled with Venecia, hit Venecia 

and then ran away. [TR 53981 Upon returning to the vehicle, 

Bryant returned into the premises. [TR 53991 Rhodes denied 

having killed Venecia. [TR 5399-54001 

Later, according to Rhodes, Irvine contacted him regarding a 

roof job on a trailer. [TR 5400-54011 He later went to the 

trailer with Irvine, met Fisher, and inspected the roof. [TR 

54021 According to Rhodes, Irvine, not he, strangled Fisher as 

she sat at the kitchen table. [TR 54041 
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Penaltv Phase 

Medical examiner Valerie Rao opined that Venecia's injury to 

his jaw, and resulting fracture, probably did not render him 

unconscious. [TR 6211 1 She was further permitted to testify 

that gurgling sounds heard in connection with the slashing of 

Venecia's throat were indicative of blood in his air passages at 

a time he was trying to speak or scream. [TR 6218-62211 Rao 

suggested that Venecia could have died from drowning in his own 

blood or from the severing of the major blood vessels in his 

neck. In either event, Venecia would have been conscious for a 

few minutes. [TR 6220-6222 3 

While Rao described one mechanism of Venecia's death as 

drowning in his Own blood, she was demonstrated to have listed 

the cause of death on the autopsy report she prepared as 

"homicide by unspecified means. I' [TR 62311 She ultimately 

conceded that she did not know the cause of death or how quickly 

he had died. [TR 62321 Rao conceded, too, that except for what 

she had been told, she did not know the mechanism of Fisher's 

death, either. [TR 62381 

Rao testified that Fisher suffered from an arthritic-type 

degenerative bone disease which would have impaired her strength 

and ability to resist an assault. [TR 62241 Assuming Fisher 

had been strangled with pantyhose, she would have lost conscious- 

ness in less than five minutes. [TR 62251 Rao was unable to 

describe the degree of pain involved. [TR 62261 

The only other evidence presented by the state consisted of 
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the judgments of c o n v i c t i o n  and s e n t e n c e  s u f f e r e d  by each of the 

d e f e n d a n t s  i n  t h i s  case. [TR 61441 

0 The d e f e n d a n t ,  i n  m i t i g a t i o n ,  e n t e r e d  i n t o  e v i d e n c e  h i s  

medical records r e s u l t i n g  from a June  13 ,  1983 commitment t o  the 

Coral Reef Hospi tal .  [ T R  6310-6312; Defense E x h i b i t  A1 By 

s t i p u l a t i o n ,  the d e f e n d a n t  e n t e r e d  i n t o  e v i d e n c e  a l e t t e r  w r i t t e n  

by the d e f e n d a n t  d a t e d  June  11, 1984,  t o  Higg ins  e x p r e s s i n g  h i s  

profound p a i n  and sorrow. [ T R  63151 C o r r e c t i o n s  O f f i c e r  W i l l i e  

MacDaniels t e s t i f i e d  t ha t  Bryant  worked w i t h  h i m  as a t r u s t e e  a t  

the  Dade County J a i l .  [ T R  631763181 H e  t e s t i f i e d  t ha t  B r y a n t ' s  

work and a t t i t u d e  were o u t s t a n d i n g ,  t ha t  he never  p r e s e n t e d  a 

b e h a v i o r a l  problem, and t o  h i s  b e l i e f  t ha t  Bryant  would be a good 

inmate  i n  the f u t u r e .  [ T R  63181 

O f f i c e r  E l i z a b e t h  Taylor,  a l s o  a c o r r e c t i o n s  o f f i c e r  a t  the 

Dade County J a i l ,  t e s t i f i e d  tha t  she had a formed a close 

r e l a t i o n s h i p  w i t h  Bryant  as an inmate .  [TR 6320-63211 She w a s  

s o  impressed  by h i m ,  i n  f a c t ,  t ha t  she wrote h i m  a c a r d  when he 

l e f t  her f a c i l i t y .  [ T R  6321; Defense E x h i b i t  D l  She a t t e s t e d  t o  

her b e l i e f  tha t  Bryant  p r e s e n t e d  n o  danger  i f  s e n t e n c e d  t o  a term 

of impr isonment .  [TR 63231 

0 
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SUMMARY OF THE ARGUMENT 

I. 

The exercise of peremptory challenges by a party, 

par t icular ly  the S ta te ,  on the basis of race alone is wrong and 

impermissible. Thus, the exclusion of black prospective jurors 

by a prosecutor simply because they are black is  prohibited. 

Such conduct is made no less  wrong by the fac t ,  as here, that  the 

defendant is  white and that  blacks are ultimately well- 

represented on the jury. What is now abundantly c lear ,  by the 

consistent recent decisions of t h i s  Court, i s  that  racism during 

jury selection w i l l  not be tolerated for any reason and that  the 

appearance of such conduct w i l l  impose upon the t r i a l  court the 

obligation t o  conduct a hearing and demand explanation from the 

offending party. The t r i a l  court here, despite the repeated 

requests of the defendants, fa i led t o  conduct such an inquiry 0 
even a f t e r  the defendants made a clear prima facie showing that  

the s t a t e  was exercising i t s  peremptory challenges against black 

people solely because they were black. The fa i lure  of the t r i a l  

court t o  make inquiry constituted reversible e r ror .  The defen- 

dan t ' s  convictions and sentence of death cannot be sustained. 

11. 

T h i s  record re f l ec t s  the existence of antagonistic 

defendants, antagonistic defenses, and even antagonistic defense 

counsel t o  a degree unequaled i n  any reported decision. 

Throughout t h i s  t r i a l ,  the defendant faced the unrelenting 

at tacks,  not only of the Assistant State  Attorneys legitimately 

involved i n  the defendant's prosecution, b u t  of the counsel for 
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h i s  three j o i n t l y  t r ied  c o- d e f e n d a n t s ,  as w e l l .  Because of the 

remarkable degree t o  which the d e f e n d a n t s '  d e f e n s e s  were i r r e c o n -  

c i l ab le ,  the f r e q u e n c y  w i t h  which the i s s u e  arose t o  the 

i n s u r m o u n t a b l e  p r e j u d i c e  of the d e f e n d a n t ,  and the  e x t r a o r d i n a r y  

i n t e n s i t y  of the a t t a c k s  l e v i e d  upon h i m  by c o u n s e l  for h i s  

c o- d e f e n d a n t s ,  the p o s s i b i l i t y  of the d e f e n d a n t ' s  receipt of a 

f a i r  j o i n t  t r i a l  w a s  n i l  from the i n c e p t i o n  of t h i s  case. While 

the t r i a l  c o u r t  acknowledged the  problem as w e l l  as the 

e x t r a o r d i n a r y  p r e j u d i c e  s u f f e r e d  by the d e f e n d a n t ,  it f a i l e d  t o  

do the one t h i n g  r e q u i r e d  t o  i n s u r e  the  d e f e n d a n t ' s  receipt of a 

f a i r  t r i a l  - g r a n t  h i s  repeated pleas f o r  a s e v e r a n c e .  That 

error c a n  o n l y  be corrected by t h i s  Cour t  by the g r a n t  of a new, 

f a i r ,  separate t r i a l .  

@ 

111. 

I n  a d d i t i o n  t o  the u n r e l e n t i n g  a s s a u l t s  s u f f e r e d  by the 

d e f e n d a n t  a t  the  hands  of h i s  c o- d e f e n d a n t s '  c o u n s e l ,  the 

d e f e n d a n t  s u f f e r e d  an  a d d i t i o n a l  and p a r t i c u l a r  p r e j u d i c e  by 

v i r t u e  of h i s  f o r c e d  j o i n t  t r i a l .  T h e  s t a t e  i n t r o d u c e d  i n t o  

e v i d e n c e  a g a i n s t  the d e f e n d a n t ,  who d i d  n o t  t e s t i f y  a t  t r i a l ,  the 

d e f e n d a n t  I s  post-arrest c o n f e s s i o n .  That c o n f e s s i o n ,  i n  i ts  

o r i g i n a l  form, e x p l a i n e d  the c i r c u m s t a n c e s  of h i s  involvement  i n  

the o f f e n s e s  c h a r g e d ,  placed the blame p r i n c i p a l l y  m co- 

d e f e n d a n t  Cas tee l ,  and d e s c r i b e d  a c o n t e x t  i n  which h i s  l i m i t e d  

d e g r e e  of c u l p a b i l i t y  was the r e s u l t  of c o e r c i o n  and  d u r e s s .  T h e  

t r i a l  c o u r t ,  sole ly  t o  accommodate the c o n f r o n t a t i o n  r i g h t s  of 

the c o- d e f e n d a n t s ,  redacted the  d e f e n d a n t ' s  s t a t e m e n t  s o  s e v e r e l y  

tha t  i t s  t o n e ,  c o n t e x t ,  and meaning were s u b s t a n t i a l l y  changed t o  
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the d e f e n d a n t ' s  d e t r i m e n t .  T h e  i n t r o d u c t i o n  i n t o  e v i d e n c e  of the 

d e f e n d a n t ' s  i n c o m p l e t e  and m i s l e a d i n g  s t a t e m e n t  d e n i e d  h i m  due 

process of l a w  and a f a i r  t r i a l .  H e  is  e n t i t l e d  t o  a new t r i a l .  

IV. 

The a l l e g a t i o n s  of the s t a t e  i n  t h i s  p r o s e c u t i o n  s t i r red  the 

p a s s i o n s  and p r e j u d i c e s  of the j u r y  a g a i n s t  the d e f e n d a n t  t o  a 

s u b s t a n t i a l  degree w i t h o u t  the i n t r o d u c t i o n  of g r a t u i t o u s ,  

co l l a t e ra l ,  and i r r e l e v a n t  e v i d e n c e  of the d e f e n d a n t ' s  bad 

conduc t  and bad character.  H e r e ,  n o t  o n l y  was the d e f e n d a n t ' s  

homosexual o r i e n t a t i o n  u n f a i r l y  e x p l o i t e d ,  b u t  e v i d e n c e  of the 

d e f e n d a n t  ' s  a l l e g e d  involvement  i n  d r u g  t r a f f i c k i n g  and of a 

p r io r ,  unproven ,  t h e f t  were a d m i t t e d  i n t o  e v i d e n c e  by the t r i a l  

c o u r t .  Because the e v i d e n c e  e r r o n e o u s l y  i n t r o d u c e d  was 

i r r e l e v a n t ,  immaterial, and undu ly  p r e j u d i c i a l ,  the d e f e n d a n t  w a s  

f u r t h e r  d e n i e d  a f a i r  t r i a l .  H e  s h o u l d  be g r a n t e d  a new t r i a l  a t  

which the e v i d e n c e  is l i m i t e d  t o  the a l l e g a t i o n s  w i t h i n  the 

i n d i c t m e n t .  

V. 

I t  is  a p p a r e n t  from t h i s  record, t ha t  on a t  l eas t  t w o  

o c c a s i o n s ,  the t r i a l  c o u r t  engaged i n  communicat ion w i t h  members 

of the j u r y  o u t s i d e  the p r e s e n c e  of the d e f e n d a n t ,  o u t s i d e  the 

p r e s e n c e  of d e f e n s e  c o u n s e l ,  and even  o f f  the record altogether. 

While it w i l l  undoub ted ly  be a r g u e d  by the s t a t e  t h a t  the t r i a l  

c o u r t ' s  t r a n s g r e s s i o n s  were innocuous  and most l i k e l y  caused  the 

d e f e n d a n t  n o  harm, the f a c t  of the matter is  t ha t  s u c h  a 

d e t e r m i n a t i o n  c a n n o t  be made from t h i s  record w i t h  the 

u n m i s t a k a b l e  c l a r i t y  r e q u i r e d  t o  d e f e a t  the d e f e n d a n t ' s  prayer 
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for r e l i e f .  The t r i a l  cour t ' s  violat ion of the sacrosanct rule  

a tha t  "nothing sha l l  be done i n  the absence of the prisoner",  

especial ly when considered i n  conjunction with the other 

prejudicia l  errors  suffered by the defendant, compels the 

conclusion that  the defendant's convictions and sentence of death 

cannot, consistent with the guarantees of the Florida and Federal 

C ons t i t u t i on, be s u s  t a ined . 

The extraction of the 

VI . 
A. 

l t imate penalt inder the circum- 

stances of t h i s  case const i tu tes  cruel  and unusual punishment. 

I f  the facts  of t h i s  case are reviewed objectively without the 

tremendous overlay of inflammatory and co l l a t e ra l  decoration such 

as the jury was permitted t o  consider, the circumstances of t h i s  

case are no more exceptional or egregious that  most others i n  

which a homicide r e su l t s  from some combination of passion and 

greed. Because other defendants, convicted of l ike  crimes, have 

avoided the death penalty and because t h i s  crime was not 

accompanied by such additional acts  as t o  s e t  it  apart from the 

norm of capi ta l  felonies,  the imposition of the death penalty is 

i nappr opr i a t e  and d i spr op or t i ona 1 . A t  the very l e a s t ,  the 

defendant 's sentence of death should be vacated. 

B .  

The imposition of the death penalty i n  t h i s  case is  

fundamentally defective and tainted ab i n i t i o  by the repeated - 
attempts by the prosecution t o  diminish the jury ' s  sense of 

responsibli ty and the significance of the ju ry ' s  penalty 

0 
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recommendation. The comments of the prosecutors, especially 

during -- voir dire and during argument to the jury, substantially 

misstated the law in Florida and misled the jury to believe that 

its role in the sentencing procedure was less important and less 

significant than it really was. The jury was therefore, 

inconsistent with Caldwell v. Mississippi and its progeny, more 

likely to return a recommendation of death believing the ultimate 

responsibility for the defendant's fate lay elsewhere. Such an 

unconstitutional process, and its unconstitutional result, cannot 

be countenanced by this Court. The defendant's sentence of death 

must be reversed. 
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ARGUMENT 

I .  

THE TRIAL COURT ERRED I N  F A I L I N G  T O  
CONDUCT A HEARING OR CrrHERWISE MAKE 
I N Q U I R Y  OF THE STATE UPON A SHOWING BY 
THE DEFENSE OF THE PROSECUTOR ' S 
SYSTEMATIC AND UNJUSTIFIABLE EXCLUSION OF 
BLACK JURORS,  THEREBY V I O L A T I N G  THE 
DEFENDANT ' S  FIFTH AMENDMENT DUE PROCESS 
AND S I X T H  AMENDMENT IMPARTIAL JURY 
RIGHTS.  

Throughout the protracted jury selection i n  t h i s  case, it 

soon became apparent that  the s t a t e  was systematically u s i n g  

peremptory challenges against prospective black jurors i n  the 

absence of any record jus t i f ica t ion  other than race. Consistent 

w i t h  the recent unequivocal holdings of t h i s  Court, the defen- 

dants repeatedly implored the t r i a l  court t o  conduct a hearing 

and t o  compel the s t a t e  t o  explain i ts  fac ia l ly  improper and 

rac ia l ly  motivated jury selection.  I n  d i rec t  contradiction of 
0 

the rules which have developed from t h i s  Court, the t r i a l  court 

s teadfast ly  refused the defendants ' requests, apparently 

believing, because the defendants were white and several blacks 

remained on the jury, that  the issue was somehow rendered moot. 

A s  has become more and more clear by the developing law of 

Florida, the t r i a l  court was wrong. The rac ia l ly  motivated 

exercise of peremptory challenges is  impermissible i n  any case, 

regardless of the ultimate composition of the jury or the race of 

the accused. Because the defendant c lear ly  met h i s  i n i t i a l  

burden and the t r i a l  court insulated the s t a t e  from ever having 

t o  jus t i fy  i t s  conduct, reversible error was committed. 

The fundamental holding of t h i s  Court i n  State  v .  Neil, 457 
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So.2d 481 (F la .  1984) is  simple. Peremptory chal lenges cannot be 

exercised s o l e l y  on the  b a s i s  of race .  To challenge an opposing 0 
p a r t i e s '  peremptory excusa ls ,  a p a r t y  must object i n  a t imely 

manner and demonstrate on the  record both t h a t  those persons 

challenged a r e  members of a d i s t i n c t  r a c i a l  group and t h a t  t h e r e  

is a s t rong l ike l ihood t h a t  they a r e  being challenged s o l e l y  

because of t h e i r  race .  Id .  a t  486; King v .  S t a t e ,  1 2  FLW 502 

( F l a .  1987).  I n  N e i l ,  t he  t r i a l  c o u r t  r u l e d  t h a t  the  s t a t e  d i d  

not have t o  explain why it had s t r u c k  t h r e e  black people who had 

been questioned t o  t h a t  poin t  during -- voir  d i r e .  This C o u r t  

reversed t h a t  r u l i n g ,  holding t h a t  when a p a r t y  t imely objec ts  t o  

t h e  other p a r t y ' s  use of i t s  chal lenges ,  shows t h a t  the  s t r ikes  

were used agains t  members of a d i s t i n c t  r a c i a l  group, and 

demonstrates t h a t  t h e r e  is a s t rong  l ike l ihood t h a t  the  - 

chal lenges have been used s o l e l y  because of r ace ,  then the  burden 

s h i f t s  t o  the  s t r i k i n g  pa r ty  t o  "show t h a t  the  questioned 

chal lenges were not exercised s o l e l y  because of the  prospect ive 

jurors '  r ace . "  457 So.2d a t  486-87 ( footnote  omi t ted) ;  Tillman 

v. S t a t e ,  1 3  FLW 194 ( F l a .  1988) .  Thus, it is  undeniably 

r e v e r s i b l e  e r r o r  for  a t r i a l  cour t  t o  f a i l  t o  conduct a Nei l  

hear ing ,  t imely,  once the  burden of proof s h i f t s  t o  the  s t a t e .  

Blackshear v .  S t a t e ,  1 3  FLW 192  (F la .  1988) .  Such a hearing must  

be conducted during the  -- voir  d i r e  process .  A hearing held a f t e r  

t h e  t r i a l  has concluded is untimely. Id .  a t  193. The f a i l u r e  t o  

conduct a hearing a t  a l l  is even more c l e a r l y  e r r o r .  

I n  S t a t e  v .  Slappy, 13 FLW 184, (F la .  1988) ,  t h i s  Court 

" reaf f i rm[ed]  t h i s  S t a t e ' s  continuing commitment t o  a 
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vigorously impartial system of select ing jurors . . . 'I and held 

tha t :  

... when the s t a t e  engages i n  a pattern 
of excluding a minority without apparent 
reason, the s t a t e  must be prepared t o  
support i t s  explanations with neutral 
reasons based on answers provided a t  voir 
d i r e  or otherwise disclosed on the record 
i t s e l f .  [ I d .  a t  1861 

Thus, the Slappy Court found reversible error even though the 

f ina l  jury panel contained one black, for the simple reason: 

Indeed, the issue is  not whether several 
jurors have been excused because of the i r  
race, b u t  whether any juror has been so  
excused, independent of any other. This 
is  s o  because ' t he  s t r ik ing  of a single 
black juror for a r ac i a l  reason viola tes  
the Equal Protection Clause, even where 
other black jurors are seated, and even 
when there are valid reasons for the 
s t r ik ing  of some ju ro r s ' .  [ C i t a t  i on s 
omitted, I d .  a t  1851 

Thus, t h i s  Court proclaimed i t s  commitment t o  the eradication of 

even the appearance of r ac i a l  prejudice within the jury selection 

process : 

I t  would seem equally self-evident tha t  
the appearance of discrimination i n  court 
procedure is  especial ly reprehensible, 
since it is  the complete an t i thes i s  of 
the c o u r t ' s  reason for being - t o  insure 
equali ty of treatment and evenhanded 
jus t ice .  Moreover, by g i v i n g  o f f i c i a l  
sanct i on t o  i r r a t iona l  pr e j ud i ce , 
courtroom bias only enflames bigotry i n  
the society a t  large. [ I d .  a t  1841 

Thus, there is  no doubt that  such "reprehensible" conduct by the 

s t a t e  is  not i n  any way diminished by the ultimate composition of a 
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the p e t i t  j u r y .  

Moreover, t h i s  Court explained i n  Tillman, supra, and further 

defined i n  Slappy and Blackshear, the procedure t o  be u t i l i zed  
0 

when a challenge of r ac i a l  discrimination i n  the use of 

peremptory s t r ikes  is made. This Court held that  "any doubt as t o  

whether the complaining party has met i t s  i n i t i a l  burden should 

be resolved i n  tha t  pa r ty ' s  favor." Slappy a t  185. Moreover, 

the t r i a l  judge must "evaluate both the c red ib i l i t y  of the person 

offering the explanation as well as the c red ib i l i t y  of the 

asserted reasons." Id .  I n  other words, ''a judge cannot merely 

accept the reasons proffered a t  face value." Id .  A s  t h i s  Court 

concluded: 

I n  essence, the proffered reasons mus t  be 
not only neutral  and reasonable, b u t  they 
mus t  be supported by the record. I t  is  
incumbent upon the t r i a l  judge t o  
determine whether the proffered reasons 
i f  they are neutral  and reasonable, are 
indeed supported by the record. Tillman 
a t  195. 

I n  the case a t  bar,  the t r i a l  court was unable to make any of 

the determinations it was obliged t o  make. I t  could not 

adjudicate the reasonableness or neutra l i ty  of the s t a t e ' s  

jus t i f ica t ions  because it d i d  not hear them. I t  likewise could 

not know whether the s t a t e ' s  reasons for excluding blacks, i f  for 

reasons other than race, were supported by the record. 

Accordingly, the t r i a l  court abandoned i ts  function and fa i led t o  

conduct the inquiry it was d u t y  bound t o  make. 

The s t a t e ' s  systematic exclusion of black jurors,  for no 

apparent reason other than race, began on June 19,  1987. The a 
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s t a t e  exercised f ive of seven peremptory challenges against black 

Americans by excusing jurors Montgomery [ T R  25471, Lapsley [ T R  

25471, Norwood [ T R  25491, Blue [ T R  25511, and McGee [ T R  25541. 
0 

The defense made a timely, exp l i c i t  request for a "Neil inquiry 

which the t r i a l  court denied: 

MR. KERSHAW: Let the record r e f l ec t  that  
McGee is black, five peremptory. A 1  1 
five are  directed against blacks. 

I ask a t  t h i s  time the Court t o  have a 
Neil inquiry as t o  why the s t a t e  has 
chosen t o  excuse h is  five peremptory 
challenges, f ive out  of the seven 
peremptory challenges towards blacks. 

THE COURT: A l l  r igh t .  Denied. [TR 25541 

The s t a t e  volunteered explanation only as t o  juror Blue, i . e . ,  

' I . . .  she thought she recognized the defendant because she l ives  

i n  that  area." A review of the record reveals that  Ms. Blue 

believed she had seen the defendants' faces before. [TR 25181 
@ 

She d i d  not know i n  what context. ( " I  don ' t  know i f  i t ' s  because 

we're s i t t i n g  or I have seen the i r  pictures somewhere or what, 

b u t  as I s i t  here, it comes t o  me for some reason and --- " )  [TR 

25181 She guessed she might have seen one or more defendants on 

a picture i n  a post off ice  or a t  a res taurant ,  b u t  she d id  not 

remember. ( " I  don ' t  know, b u t  t he i r  faces are s o  familiar .  I t ' s  

a blockage somewhere. ' I )  [ T R  2519-25201 When asked i f  she 

thought she would be affected by her recognition or whether she 

recalled having any personal relat ionship with any of the 

defendants, M s .  Blue s ta ted " NO."  [ T R  25211 The one person M s .  

Blue knew she had seen previously was Delores, an elderly 
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spectator who had n o t h i n g  t o  do w i t h  the case. [ T R  2520-25211 

T h e  p o i n t  is ,  n o t  o n l y  does the r e c o r d  f a i l  t o  s u b s t a n t i a t e  a 

legi t imate  basis  c o n s i s t e n t  w i t h  Ms. B l u e ' s  e x c u s a l  c o n s i s t e n t  

w i t h  the  r a t i o n a l i z a t i o n  o f f e r e d  by the s t a t e ,  b u t  it 

d e m o n s t r a t e s  the c o u r t ' s  p e r s i s t e n t  r e f u s a l  t o  r e q u i r e  the s t a t e  

t o  re spond  t o  a " N e i l "  i n q u i r y .  Indeed ,  when the d e f e n s e  renewed 

i t s  r e q u e s t  " t o  have  the s t a t e  e x p l a i n  why f i v e  ... peremptory 

c h a l l e n g e s  ... were used  a g a i n s t  a l l  black j u r o r s " ,  the c o u r t  

f a i l ed  t o  re spond .  [TR 25651 

Upon reconven ing  the f o l l o w i n g  morning,  June  2 2 ,  1987,  the 

f i r s t  i s s u e  a d d r e s s e d  by the d e f e n s e  w a s  the p r e s e n t a t i o n  of a 

w r i t t e n  "Motion f o r  I n q u i r y  i n t o  the D i s c r i m i n a t o r y  E x e r c i s e  of 

Peremptory C h a l l e n g e s  of ( s i c )  S t a t e  of F l o r i d a " ,  a l l  c o u n s e l  

j o i n i n g .  [ R  6828; TR 2594; S R  I The  t r i a l  c o u r t  r e s e r v e d  

@ r u l i n g .  [TR 25941 S u b s e q u e n t l y ,  the d e f e n s e  moved t o  s t r i k e  the 

pane  1 : 

T h e  s t a t e  i n t r o d u c e d  the e l emen t  of race 
i n t o  t h i s  t r i a l  i n  the j u r y  s e l e c t i o n  
p r o c e d u r e  l a s t  F r i d a y .  

Of the  seven  peremptory  c h a l l e n g e s ,  they 
have  used  f i v e ,  excused  b l a c k s ,  whereas 
e v e r y  other d e f e n d a n t  i n  the case has n o t  
e x e r c i s e d  any peremptory c h a l l e n g e s  
a g a i n s t  b l a c k s .  [TR 26541 

The t r i a l  c o u r t  d e n i e d  the d e f e n d a n t s '  motion.  [ T R  26541 The  

d e f e n s e  pers is ted  i n  i t s  p ro tes t :  

I have  n o  r e a s o n  t o  b e l i e v e  t ha t  the 
s t a t e ,  u n t i l  the Cour t  p u t s  an end t o  i t ,  
w i l l  s top  e x e r c i s i n g  per empt or y 
c h a l l e n g e s  on the basis  of race and ,  
t h e r e f o r e ,  what w e  went t h r o u g h  l a s t  week 
w i l l  c o n t i n u e .  [TR 26541 
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The issue came to a head the following day, June 23, 1987, 

when the state again exercised a peremptory challenge on black 

prospective juror Level. [TR 30341 Again, the defense renewed 

its motion for a Neil inquire. [TR 30341 It was unrefuted that 

only nominal inquiry was made into Ms. Level's qualifications as 

a juror. [TR 30361 Instead, the state argued that Neil, with 

regard to black jurors, only applied to black defendants. ( I '  ... 
the Neil case does not apply to these white defendants.") [TR 

30401 Neither this Court nor any other known to the defendant, 

however, have accepted the State's invitation to base the 

entitlement to relief upon the race of the accused. The defense 

protested, appropriately, that all criminal defendants, whatever 

their race, have standing to challenge the arbitrary exclusion of 

members of any race from service. [TR 30401 This issue was 

addressed by the District Court in Castillo v. State, 466 So.2d 7 

(Fla. 3d DCA 1985); quashed on other grounds, State v .  Castillo, 

486 So.2d 565 (Fla. 1986). Citing the United States Supreme 

Court in Peters v. Kiff, 407 U.S. 493, 92 S.Ct. 2163, 33 L.Ed.2d 

83 (19721, the court correctly determined that a criminal defen- 

dant, whatever his race, has standing to challenge the arbitrary 

exclusion of members of any race from service on a Grand or Petit 

jury. 466 So.2d at 8,n.l. 

Nevertheless, the trial court again denied the defendants' 

request for relief, stating, "I am not going to make inquiry at 

this time." [TR 30431 The next day, undaunted, the state again 

excused a black person, juror Jackson, by the exercise of a 

peremptory challenge. [TR 33891 
0 
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The state will undoubtedly argue as well that the presence of 

six black jurors somehow rectifies the abuses of the state in 

this case. As a matter of law, such a position is untenable. 0 
State v. Slappy, supra, at 185.  Moreover, such a conclusion does 

not logically follow. The state's improper exercise of 

peremptory challenges against black jurors to attempt to prevent 

a perceived over-representation of black jurors constitutes just 

as insidious an exercise of racial discrimination as in the case 

where blacks are under-represented. The issue here is not a 

matter of representative juries - it is, rather, about 

discrimination and bigotry. Slappy at 194. 

Ultimately, without ever having conducted any inquiry 

pursuant to State v. Neil, supra, a jury was selected. [TR 35881 

The state exercised seven of its sixteen peremptory challenges 

against blacks. [R 69371 The defense excused one black 

alternate juror. [TR 33961 

Accordingly, what is apparent from this record is the fact 

that both the prosecution and the trial court labored under the 

misconceptions that because the defendants were white and because 

the jury was substantially black, that the rule of Neil did not 

apply. What we now know, however, is that racial discrimination 

is insidious and intolerable in every case - regardless of the 

race of the accused or the ultimate composition of the jury. 

The trial court erred in failing to grant the defendants' 

repeated demands for a Neil inquiry under circumstances which 

demonstrated a clear showing of the state's exercise of 

peremptory challenges for purely racial reasons. The error of 
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the t r i a l  c o u r t  can  be corrected o n l y  by the r e v e r s a l  of the 

d e f e n d a n t ' s  c o n v i c t i o n s  and  s e n t e n c e s  and the g r a n t  of a new 

t r i a l  . 0 
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11. 

THE T R I A L  COURT ABUSED ITS DISCRETION I N  
FAILING T O  GRANT THE DEFENDANT'S REPEATED 
MOTIONS FOR SEVERANCE DUE T O  THE EXTRA- 
ORDINARY DEGREE T O  WHICH HE WAS 
PREJUDICED BY HIS CO-DEFENDANTS ' 
IRRECONCILABLE AND ANTAGONISTIC DEFENSES, 
I N  VIOLATION OF THE RIGHTS GUARANTEED BY 
THE FI FTH, SIXTH AND FOURTEENTH 
AMENDMENTS T O  THE UNITED STATES 
CONSTITUTION. 

Nothing is  more remarkab le  i n  t h i s  case than the d e g r e e  t o  

which the d e f e n s e  of d e f e n d a n t  Bryant was a n t a g o n i s t i c  t o  tha t  of 

co- defendant  Cas tee l ,  and t o  mly s l i g h t l y  lesser d e g r e e s ,  the 

d e f e n s e s  of R h c d e s  and I r v i n e .  Long b e f o r e  the t r i a l  commenced 

it w a s  a p p a r e n t  tha t  Bryant  ' s  c o- d e f e n d a n t s ,  Cas tee l  i n  

pa r t i cu l a r ,  would blame the homic ides  i n  t h i s  case sole ly  upon 

the d e f e n d a n t  Bryan t .  From opening  s ta tement  t o  the conc lus ion  

of the p e n a l t y  phase of t h i s  case the d e f e n d a n t  f a c e d  no t  mly 

the  accusat ions of the S t a t e  of F l o r i d a ,  b u t  three  a d d i t i o n a l  

v o c i f e r o u s  and a g g r e s s i v e  accusors as w e l l .  T h e  t r i a l  of the 

d e f e n d a n t  was thereby pervaded w i t h  a character of u n f a i r n e s s  

which r e n d e r s  the t r i a l  c o u r t ' s  f a i l u r e  t o  g ran t  a severance a 

serious abuse  of d i s c r e t i o n .  T h e  d e f e n d a n t ' s  c o n v i c t i o n  and 

s e n t e n c e  of d e a t h  must be r e v e r s e d .  

I n  d e c i d i n g  tha t  a motion f o r  s e v e r a n c e  is a d i s c r e t i o n a r y  

matter f o r  a judge ,  the cour ts  of F l o r i d a  have nevertheless  

r e c o g n i z e d  t ha t  s e v e r a n c e  should be l i b e r a l l y  g r a n t e d  whenever a 

po t en t i a l  p r e j u d i c e  is  l i k e l y  t o  a r i se  i n  the course of t r i a l .  

Menendez v .  S t a t e ,  368 So.2d 1278 ( F l a .  1 9 7 9 ) .  "The  objective of 

f a i r l y  d e t e r m i n i n g  a d e f e n d a n t ' s  innocence or g u i l t  s h o u l d  have 
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p r i o r i t y  over  other r e l e v a n t  c o n s i d e r a t i o n s  s u c h  as expense ,  

e f f i c i e n c y  and c o n v e n i e n c e . "  Crum v.  S ta te ,  398 So.2d 810 ( F l a .  

1 9 8 1 ) ;  Green v.  S t a t e ,  408 So.2d 1086,  1087 ( F l a .  4 t h  DCA 1 9 8 2 ) .  

Rule  3 . 1 5 2 ( b ) ( l ) ( i ) ,  F l a . R . C r i m . P . ,  p r o v i d e s  f o r  s e v e r a n c e  

b e f o r e  t r i a l :  

[Ulpon a showing t ha t  s u c h  order is 
n e c e s s a r y  t o  protect the  d e f e n d a n t ' s  
r i g h t  t o  a speedy t r i a l  or is  appropriate 
t o  promote a f a i r  d e t e r m i n a t i o n  of the 
g u i l t  or innocence  of one or more of the 
d e f e n d a n t s .  

However, when j o i n d e r  of d e f e n d a n t s  or o f f e n s e s  c a u s e s  an  

a c t u a l  or t h e a t e n e d  d e p r i v a t i o n  of the r i g h t  t o  a f a i r  t r i a l ,  

s e v e r a n c e  is  n o  l o n g e r  d i s c r e t i o n a r y .  Un i t ed  S t a t e s  v.  Boyd, 595 

F.2d 120 (3d  C i r .  1 9 7 8 ) ;  Baker v.  U n i t e d  S ta tes ,  329 F.2d 786 

(10th C i r .  1 9 6 4 ) .  I t  is  mandatory.  

I t  is w e l l  r e c o n g i z e d  t h a t  j o i n d e r  of d e f e n d a n t s  r e q u i r e s  a 

b a l a n c i n g  of the  r i g h t  of the a c c u s e d  t o  a f a i r  t r i a l  and the 

p u b l i c ' s  i n t e r e s t  i n  the  e f f i c a c i o u s  a d m i n i s t r a t i o n  of j u s t i c e . "  

Un i t ed  S t a t e s  v.  Zicree, 605 F.2d 1381,  1386 ( 5 t h  C i r .  1 9 8 0 ) .  N o  

d e f e n d a n t  s h o u l d  e v e r  be d e p r i v e d  of a f a i r  t r i a l  b e c a u s e  it is  

easier or more economica l  f o r  the government  t o  t r y  s e v e r a l  

d e f e n d a n t s  i n  one t r i a l  rather t h a n  i n  m u l t i p l e  t r i a l s .  Un i t ed  

S ta tes  v.  Boscai, 573 F.2d 827 ( 3 d  C i r .  1 9 7 8 ) .  As the Cour t  

s t a t ed  i n  King v.  Un i t ed  S ta tes ,  355 F.2d 700,  702 (1st C i r .  

1 9 6 6 ) ,  "[a1 j o i n d e r  of o f f e n s e s ,  or of d e f e n d a n t s  i n v o l v e s  a 

p r e s u m p t i v e  p o s s i b i l i t y  of p r e j u d i c e  t o  the d e f e n d a n t  . . . 'I. 
I n d e e d ,  it appears t h a t  i n  t h i s  case "the o n l y  rea l  p u r p o s e  

s e r v e d  by p e r m i t t i n g  a j o i n t  t r i a l  ... may [ h a v e  b e e n ]  the 
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conven ience  of the  p r o s e c u t i o n  i n  s e c u r i n g  a c o n v i c t i o n .  I' 

U n i t e d  S ta tes  v.  Foun tz ,  540 F.2d 733,  738 ( 4 t h  C i r .  1 9 7 6 ) .  @ 
C o u r t s  have  r e c o g n i z e d  t ha t  a n t a g o n i s t i c  d e f e n s e s  can  

p r e j u d i c e  c o- d e f e n d a n t s  t o  the d e g r e e  of c r e a t i n g  the 

imposs ib i l i ty  of r e c e i v i n g  a f a i r  t r i a l .  U n i t e d  S t a t e s  v. 

Crawford ,  581 F.2d 489 ( 5 t h  C i r .  1 9 7 8 ) .  Hence, a s e v e r a n c e  is  

r e q u i r e d  where an  a n t a g o n i s t i c  d e f e n s e  a d m i t s  t o  some or a l l  of 

the e l e m e n t s  of the charge, U n i t e d  S ta tes  v.  Roberts, 583 F.2d 

1173 (10th C i r .  1 9 7 8 ) ;  or where the " d e f e n d a n t s  p r e s e n t  

c o n f l i c t i n g  and i r r e c o n c i l a b l e  d e f e n s e s  and there is a dange r  

t h a t  the j u r y  w i l l  u n j u s t i f i a b l y  i n f e r  t ha t  the c o n f l i c t  a l o n e  

d e m o n s t r a t e s  t h a t  both are g u i l t y " .  Rhone v .  U n i t e d  S t a t e s ,  365 

F.2d 980 (D.C.D.C.  1 9 6 6 ) .  

F lo r ida ' s  s e v e r a n c e  r u l e s  are c o n s i s t e n t  w i t h  the  minimum 

s t a n d a r d s  p romulga ted  by the  American B a r  A s s o c i a t i o n .  ABA 
0 

S t a n d a r d  f o r  C r i m i n a l  J u s t i c e  1 3 - 3 . l ( b )  (2d  Ed.  1980)  s u g g e s t s  

t h a t  s e v e r a n c e  s h o u l d  be g r a n t e d  whenever it appears l i k e l y  t h a t  

p o t e n t i a l  p r e j u d i c e  may ar ise  a t  t r i a l .  

T h i s  C o u r t ' s  d e c i s i o n  i n  Crum v.  S t a t e ,  398 So.2d 810 ( F l a .  

1 9 8 1 ) ,  s h o u l d  c o n t r o l  the  i s s u e  here. I n  Crum, the a p p e l l a n t  and 

h i s  co- defendan t  were i n d i c t e d  and t r i e d  t o g e t h e r  f o r  f i r s t -  

degree murder .  T h e  a p p e l l a n t  moved f o r  s e v e r a n c e ,  a l l e g i n g  tha t  

h i s  d e f e n s e  and t h a t  of h i s  co- defendan t  were s o  a n t a g o n i s t i c  as 

t o  w a r r a n t  a s e v e r a n c e .  The  a p p e l l a n t  r e p r e s e n t e d  t ha t  he had 

l e a r n e d  t ha t  h i s  co- defendan t  "would a c c u s e  h i m  of s i n g u l a r l y  

commi t t ing  the murder f o r  which the t w o  of them were c h a r g e d . "  

398 So.2d a t  811. T h e  t r i a l  c o u r t  d e n i e d  the motion f o r  
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s e v e r a n c e ,  b u t  t h i s  Cour t  r e v e r s e d ,  s t a t i n g  t ha t :  " [ b l y  deny ing  

the  mot ion ,  the t r i a l  c o u r t  f o r c e d  [ t he  a p p e l l a n t ]  t o  s t a n d  t r i a l  

b e f o r e  t w o  a c c u s o r s :  the s t a t e  and h i s  co- defendan t . "  398 So.2d 

a t  811- 12.  The F i r s t  D i s t r i c t  Cour t  of Appeal i n  R o w e  v .  S t a t e ,  

404 So.2d 1176 ( F l a .  1st DCA 1981)  reached the same c o n c l u s i o n  

under  s imi la r  c i r c u m s t a n c e s .  P r e c i s e l y  the same r e s u l t  is  

compel led  here. 

S i m i l a r l y ,  i n  Thomas v. S t a t e ,  297 So.2d 850 ( F l a .  4 t h  DCA 

1 9 7 4 ) ,  i n v o l v i n g  the  i s s u e  of p o s s e s s i o n  of c o c a i n e  found on the 

f l o o r  of a v e h i c l e  between the c o- d e f e n d a n t ' s  legs ,  a c o n f l i c t  

between the d e f e n d a n t s '  d e f e n s e s  w a s  i n h e r e n t  i n  the case. A s  

the  Cour t  a p p r o p r i a t e l y  r e a s o n e d :  

T h i s  became a d e f i n i t e  problem when the 
d e f e n d a n t  elected n o t  t o  t e s t i f y  and the 
co- defendant  took  the s t a n d .  Id .  a t  852. 

The same c i r c u m s t a n c e s  e x i s t  here where Bryant  d i d  n o t  t e s t i f y  

b u t  h i s  three co- defendan t s  d i d ,  each p o i n t i n g  t he i r  a c c u s a t o r y  

f i n g e r s  a t  h i m .  

I n  the  case a t  bar, n o t  on ly  d i d  d e f e n s e  c o u n s e l  for the co- 

d e f e n d a n t s  r e p e a t e d l y  a r g u e  t o  the j u r y  the d e f e n d a n t ' s  g u i l t ,  

b u t  t h e y  p r e s e n t e d  each co- defendant  ' s  di rec t  t e s t i m o n y  t o  p r o v e  

the i r  a s s e r t i o n s .  Cf .  Crum, a t  811. Moreover,  the t r i a l  

c o u r t ' s  e f f o r t s ,  a lbe i t  heroic, t o  s a n i t i z e  the c o- d e f e n d a n t s '  

s t a t e m e n t s  prior  t o  the i r  i n t r o d u c t i o n  i n t o  e v i d e n c e  by the s t a t e  

c o u l d  n o t  have helped b u t  c a u s e  e x a c t l y  the k i n d  of c o n f u s i o n  

r e c o g n i z e d  by t h i s  Cour t  i n  McCray v. S t a t e ,  416 So.2d 804,  806 

( F l a .  1 9 8 2 ) :  
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A t y p e  of e v i d e n c e  t ha t  can  c a u s e  
c o n f u s i o n  is the c o n f e s s i o n  of a 
d e f e n d a n t  which, by i m p l i c a t i o n ,  a f f e c t s  
a co- defendan t ,  b u t  which the j u r y  is  
supposed  t o  c o n s i d e r  on ly  as t o  the 
c o n f e s s i n g  d e f e n d a n t  and n o t  as t o  the 
others. A s e v e r a n c e  is always r e q u i r e d  
i n  t h i s  c i r c u m s t a n c e s .  Rooten v. Un i t ed  
S t a t e s ,  391 U.S. 123,  88 S.Ct.  1620,  20 
L.Ed.2d 476 ( 1 9 6 8 ) .  McCray a t  806. 

T h i s  is n o t  such  a case as McCray v. S t a t e ,  s u p r a ,  i n v o l v i n g  mere 

" h o s t i l i t y  a l o n g  d e f e n d a n t s  or the d e s i r e  of one d e f e n d a n t  t o  

e x c u l p a t e  h i m s e l f  by  i n c u l p a t i n g  a co- defendan t" .  T h i s  is a case 

where, due  t o  i t s  un ique  c i r c u m s t a n c e s ,  the d e f e n d a n t  neve r  had a 

chance  f o r  a f a i r  t r i a l  j o i n t l y  t r i e d  w i t h  h i s  co- defendan t s .  

Prior  t o  t r i a l ,  c o u n s e l  f o r  co- defendant  Casteel moved, 

s p e c i f i c a l l y ,  f o r  a s e v e r a n c e  f rom d e f e n d a n t  Bryan t .  [ T R  603- 

6051 Although p r i n c i p a l l y  made b e c a u s e  of the i m p l i c a t i o n s  of 

Bru ton ,  c o u n s e l  f o r  Casteel  s p e c i f i c a l l y  n o t e d ,  " W e  are a l l e g i n g  a 
as t o  the d e f e n d a n t s ,  Bryant  and Cas tee l ,  a n t a g o n i s t i c  d e f e n s e s  

. . . I '  [ T R  6061 Counse l  f o r  co- defendant  I r v i n e  a ler ted the t r i a l  

c o u r t  t o  the f a c t  t ha t  c o u n s e l  f o r  co- defendant  Rhodes would 

blame d e f e n d a n t  Bryant  for the murder of Venec ia ,  once I r v i n e  

p l a c e d  the blame on Rhodes. [ T R  6081 I n  a d d i t i o n ,  of c o u r s e ,  

the d e f e n d a n t ,  B r y a n t ,  h i m s e l f ,  demons t ra t ed  t o  the t r i a l  c o u r t ,  

the  enormous and irreparable harm he would s u f f e r  i f  t r i e d  w i t h  

h i s  co- defendan t s :  

I f  Your Honor w i l l  remember d u r i n g  par t  
of t h i s  p re- t r i a l  h e a r i n g  t w o  or three 
weeks ago.  M r .  Koch a c t u a l l y  gave  an  
example of what would m o s t  l i k e l y  happen 
i n  the cour t room i f  these cases are t r i e d  
together. I f  you remember, M r .  Koch 
walked over  t o  the d e f e n d a n t ,  M r .  B ryan t ,  
and a c t u a l l y  p o i n t e d  h i s  f i n g e r  a t  the 
d e f e n d a n t ,  M r .  B ryan t ,  thereby a c t i n g  as 
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an  a c c u s o r  and my argument ,  one of my 
arguments  would be tha t  M r .  Bryant  must 
be separated f r o m  the d e f e n d a n t ,  D e e  
Cas tee l ,  i n  order t o  have  a f a i r  t r i a l  
b e c a u s e  n o t  on ly  w i l l  he be f a c i n g  the 
S t a t e  of F lor ida  as an  a c c u s o r ,  b u t  he 
w i l l  most d e f i n i t e l y  be f a c i n g  a t  l eas t  
M r .  K c c h  and maybe the other a t t o r n e y s  as 
w e l l  as a c c u s o r s  i n  t h i s  case. 

I t h i n k  t ha t  is  a d e n i a l  of h i s  r i gh t s  t o  
a f a i r  t r i a l  as g u a r a n t e e d  h i m  i n  both 
the  s t a t e  and f e d e r a l  c o n s t i t u t i o n s .  [TR 
61  3-6141 

T h e  an tagon i sms  which e x i s t e d  d u r i n g  the t r i a l  of t h i s  case 

went beyond c o n f l i c t s  between the d e f e n s e s  of the v a r i o u s  

a c c u s e d s .  A s  e a r ly  as j u r y  s e l e c t i o n ,  c o u n s e l  f o r  Casteel  went 

s o  f a r  as  t o  move t o  remove B r y a n t ' s  c o u n s e l  from the case due  t o  

h i s  p u r p o r t e d  incompetence.  [ T R  2068-20721 A s  c o u n s e l  for co- 

d e f e n d a n t  I r v i n e  remarked:  

. . . I have  neve r  s e e n  [ a  case] where the 
d e f e n s e s  or i n t e r e s t s  are s o  an tago-  
n i s t i c .  [ TR 35411 

Dur ing  opening  s t a t e m e n t s ,  the problem of i r r e c o n c i l a b l e  

d e f e n s e s  became a p p a r e n t .  Counse l  f o r  co- defendant  Casteel 

placed the blame d i r e c t l y  and e x c l u s i v e l y  upon Bryant :  

... the c e n t r a l  c h a r a c t e r  i n  t h i s  s t o r y  
is r i g h t  over  there ( i n d i c a t i n g ) .  T h a t  
is  the d e f e n d a n t ,  James A l l e n  Bryant :  and 
you w i l l  l e a r n  t h r o u g h  the c o u r s e  of t h i s  
t r i a l ,  t h r o u g h  the t e s t i m o n y  t h a t  is 
i n t r o d u c e d ,  t ha t  James A l l e n  Bryant  was a 
master m a n i p u l a t o r  of people. 

A s  a m a n i p u l a t o r  ... dominate  and u s e  
people . . . m a n i p u l a t o r  . . . . 
First  t h i n g  he d i d  was t o  i d e n t i f y  a 
weakness or a v u l n e r a b i l i t y  i n  someone. 
Having i d e n t i f i e d  t h a t  v u l n e r a b i l i t y ,  he 
t h e n  e x p l o i t e d  i t .  H e  e x p l o i t e d  t ha t  
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vulnerability to achieve a particular end 
that he designed; and when that person 
was used up, that person was cast aside. 

* * *  

He was Arthur's queen. [TR 3654-36551 

Casteel's counsel not only attacked Bryant's character, however, 

he directly argued his guilt: 

What the evidence will clearly establish 
is that Dee [Casteell had no desire, 
motive, intent to see Arthur Venecia 
killed. One person did. That man right 
there (indicating), James Allen Bryant. 
[TR 36701 

Co-counsel directly blamed Bryant for the murder of Fisher as 

well. 

... James Allen Bryant was beside himself 
with what he considered to be his 
stupidity: I should have had her killed 
the same time. ... she's got to die too. ... she was a buffer between Bryant, 
Bryant's desire to kill Bessie Fisher and 
Bessie Fisher's death. ... [TR 3673-36741 

Irvine's counsel attacked Bryant with equal vigor: 

... James Bryant decides, for whatever 
reason, maybe to save the money, but he 
decides he's going to kill Art Venecia 
himself. [TR 36891 

* * *  

So Bryant calls Irvine and says, you've 
got to help me. I have to kill this man. 
I'll pay you whatever you want. Money is 
no object. [TR 36901 

Counsel for Rhodes, too, seized the opportunity to shift the 

blame to Bryant alone: 
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When [ R h o d e s l  l e f t  t ha t  h o u s e ,  Ar thur  
Venecia  w a s  s t i l l  a l i v e .  

But who e n t e r e d  the house  immedia te ly  
a f t e r  t h a t ?  That man ( i n d i c a t i n g )  James 
A l l e n  Bryan t .  [TR 36971 

* * *  

I submit  t o  you,  l a d i e s  and gen t l emen ,  
t ha t  James A l l e n  Bryan t  and Michael 
I r v i n e  are the g u i l t y  pa r t i e s  i n  t h i s  
case. [ T R  36991 

B r y a n t ' s  c o u n s e l  s ta ted the problem a c c u r a t e l y  b u t  h i s  

r e p e a t e d  r e q u e s t s  f o r  r e l i e f  were c o n s i s t e n t l y  d e n i e d :  

I would renew the motion f o r  s e v e r a n c e  on 
b e h a l f  of Bryan t  based  on M r .  Koch's 
opening  s t a t e m e n t  and I b e l i e v e  I coun ted  
s i x  t i m e s  i n  which M r .  Koch a c t u a l l y  
walked over  t o  the d e f e n d a n t ,  Bryan t ,  and 
a c t u a l l y  p o i n t e d  h i s  f i n g e r  a t  M r .  
B ryan t .  

So on the grounds  t ha t  were p r e v i o u s l y  
s t a t ed  t h r o u g h o u t  these p r o c e e d i n g s  and 
these a d d i t i o n a l  g rounds ,  I t h i n k  it is  
clear the d e f e n s e s  are s o  a n t a g o n i s t i c  
t h a t  the d e f e n d a n t ,  B r y a n t ,  is  d e n i e d  h i s  
r i gh t  t o  a f a i r  t r i a l ;  and t ha t  he is  
s t a n d i n g  n o t  o n l y  b e f o r e  the s t a t e  as an  
a c c u s o r ,  b u t  b e f o r e  D e e  Casteel and a l s o  
became a p p a r e n t  M r .  Sohn and c o u n s e l  f o r  
M r .  Rhcdes as w e l l .  So I now have  f o u r  
a c c u s o r s  a g a i n s t  Bryan t .  

THE COURT: A l l  r i g h t .  Denied. [ T R  37071 

S u b s e q u e n t l y ,  of c o u r s e ,  D e e  Casteel  took  the w i t n e s s  s t a n d  

and t e s t i f i e d  d i r e c t l y  a g a i n s t  Bryan t .  [ T R  4927 e t .  seq.1 

Defense c o u n s e l  a g a i n  renewed h i s  motion f o r  s e v e r a n c e  cm the 

basis " tha t  the record is clear a t  t h i s  p o i n t  t ha t  the d e f e n d a n t  

is f a c i n g  t w o  a c c u s o r s :  M r .  Koch ... and M r .  Novick, ... . I 

would renew the o b j e c t i o n  as t o  a n t a g o n i s t i c  d e f e n s e s ,  . . . ' I .  [ T R  a. 
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51041 

0 And, a f t e r  t h e  tes t imonies  of I rv ine  and Rhodes, the  f u l l  

force  of the  combined e f f o r t s  aga ins t  the  defendant became 

p a i n f u l l y  apparent:  

MR. SHAPIRO:  For the  record ,  I ' d  l i k e  t o  
renew my motion for severance based upon 
the  f a c t  t h a t  the  defendant,  James A l l e n  
Bryant, is fac ing ,  one, two, t h r e e ,  four 
accusors a t  t h i s  p a r t i c u l a r  s t age  of the  
proceedings and [ t h e ]  defenses a r e  
a n t a g o n i s t i c ,  and based upon previous 
motion, I renew t h a t  a t  t h i s  s t age .  

THE COURT: Motion is denied. [ T R  54721 

During c los ing  arguments as  w e l l ,  t he  theme p e r s i s t e d .  

I r v i n e ' s  counsel a t tacked Bryant without reserva t ion:  

S t a t e  has done a good job of proving t o  
you who d id  i t .  They have proved t h a t  
B i l l y  Rhodes s t r ang led  and k i l l e d  Bessy 
Fisher ,  and they b a s i c a l l y  have proven t o  
you t h a t  t h i s  man, the  l i t t l e  faggot a s  
the  lawyer r e f e r s  t o  him, James Bryant, 
apparent ly k i l l e d  Arthur Venecia. 

* * *  

... [Rhodes and I r v i n e l  agree m one 
th ing ,  t h a t  t h a t  man [Bryant] was the  man 
t h a t  saw Arthur Venecia a l i v e .  They do  
agree on one th ing;  t h a t  man [Bryant] is 
a k i l l e r  and the  evidence on t h a t  point  
is  not i n  d i spu te .  [ T R  58741 

* * *  

[ I r v i n e l  thought she [Cas tee l l  was 
joking, and when he r e a l i z e d  she wasn ' t  
joking because she was pressured from 
t h a t  man, James Bryant, he s a i d  you 
a r e  se r ious  about t h i s ,  and he asked 
for more d e t a i l ,  what is going on, t e l l  
me why you a r e  doing you t h i s ,  who is  
p u t t i n g  the  pressure  on you? James 
Bryant, t h e  l i t t l e  fag.  

What does Bryant want? He wants h i s  
lover k i l l e d .  H e  t r ied  t o  k i l l  him 
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himself .  I guess he f igured t o  t r y  t o  
save the  money he 'd  t r y  t o  k i l l  A r t  
Venecia with h i s  own hands. When he 
c o u l d n ' t  do  i t ,  he went t o  Cas tee l ,  l e t s  
pay some money for somebody t o  do i t .  
[ T R  5877-58781 

* * *  

Now, we have ta lked  about what B i l l y  
Rhodes and Mike I r v i n e  agreed an, t h a t  
Bryant i s  a k i l l e r .  [ T R  58811 

* * *  

James Allen Bryant wants h i s  lover 
k i l l e d .  ... as  f a r  a s  James A l l e n  Bryant 
is  concerned it is k i l l i n g  a l l  t he  way. 
[ T R  59891 

Rhodes' counsel,  l ikewise ,  a t tacked defendant Bryant: 

James Allen Bryant, according t o  the  
evidence, on a previous occasion had 
t r ied  t o  k i l l  A r t  Venecia. He wanted h i s  
lover dead. H e  wanted t o  f ind  something 
younger and f i n e r  t h a t  he could have. 
T h a t ' s  r i g h t .  

A s  h i s  own lawyer s a i d ,  the  young faggot 
wanted t o  f i n d  a younger faggot.  [TR 
61981 

* * *  

Who has the  motive t o  have A r t  Venecia 
k i l l e d ?  This man r i g h t  he re ,  James Allen 
Bryant. Dee Casteel  had n o  motive, 
Michael I r v i n e  had no motive, B i l l y  
Rhodes had no motive. 

* * *  

H e  s l i t  h i s  l o v e r ' s  t h r o a t  while A r t  
Venecia l a i d  t h e r e  unconscious from a 
broken jaw given t o  him by William 
Rhodes. [ T R  6003-60041 

C a s t e e l ' s  counsel,  even a f t e r  a l l  t he  defendants had been 

conv ic t ed ,  went s o  f a r  a s  t o  argue t h a t  Bryant should no t  be 
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allowed t o  argue cer ta in  mitigating circumstances. CTR 6362-63631 

The extent of confl ic t  and the degree t o  which the defendant 

Bryant was attacked by h i s  co-defendant's counsel is  extra- 
e 

ordinary. The defendant was prosecuted, not only by prosecutors 

on behalf of the S ta te  of Florida b u t  by three additional defense 

counsel on behalf of the i r  individual c l i en t s ,  as well. Nothing 

the defendant was able t o  do, or could have done, could have 

mustered the Herculean e f f o r t s  required t o  avoid the inherent 

prejudice he suffered by vir tue  of h i s  joint  t r i a l .  Unless t h i s  

Court is prepared t o  abolish altogether antagonistic defenses as 

a basis  for severance, it mus t  grant r e l i e f  t o  Bryant for the 

remarkable unfairness worked upon him a t  h i s  jo int  t r i a l .  The 

defendant should be granted a new t r i a l  a t  which he is t r i ed  

alone, and f a i r l y ,  by a single accusor on behalf of the s t a t e ,  

0 alone. 
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111. 

THE TRIAL COURT'S REDACTION OF THE 
DEFENDANT ' S  CONFESSION, TO ACCOMMODATE 
THE CONFRONTATION RIGHTS OF THE CO- 
DEFENDANTS, SO SERIOUSLY CHANGED THE TONE 
AND MEANING OF THE DEFENDANT'S STATEMENT 
THAT IT DENIED HIM DUE PROCESS OF LAW. 

The defendant's pre-trial statement, introduced into 

evidence by the state, was a substantial part of the evidence 

upon which the prosecution based its case. The document 

presented to the jury, however, was not the defendant's actual 

statement, but an artificially created, redacted version, altered 

to accommodate the constitutional rights of the co-defendants. 

The trial court's consideration of the co-defendants was effected 

at the expense of the defendant's right to have the jury consider 

his full, unedited, statement without its exculpatory parts being 

exorcised. Because the defendant was seriously prejudiced by the 

incomplete and misleading redacted statement admitted into 

evidence, he was denied due process of law and he should be 

granted a new, fair, trial. 

In the redacted statement ultimately considered by the jury, 

and sent back to the jury room with them for their intimate 

inspection, not only were the co-defendants ' names changed to 

less descriptive pronouns, but more important, the defendant's 

assertions of innocence and particularly his claim of duress, 

were excluded altogether. For example, the redacted statement 

makes it appear that the defendant eagerly accompanied Rhodes and 

Irvine to Venecia's house. It omits the defendant's 

explanation: 
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She j u s t  i n t r o d u c e d  m e  as A l l e n  and 
informed m e  tha t  I s h o u l d  go w i t h  the 
gen t l emen ,  k e e p  cool, t h e y  would r e t u r n  
a t  the r e s t a u r a n t  s h o r t l y  and e v e r y t h i n g  
would be a l l  r i g h t .  [ R  71761 

The  redacted s t a t e m e n t  makes it appear tha t  the d e f e n d a n t  w a s  

under  n o  d u r e s s  a t  a l l .  T o  the c o n t r a r y ,  i n  the a c t u a l  s t a t e m e n t  

the d e f e n d a n t  e x p l a i n s :  

... the guy t ha t  was w i t h  myself -- 
pushed m e  fo rward ,  t o l d  m e  t h a t  I s h o u l d  
watch t h i s  c a u s e  t h i s  c o u l d  happen t o  m e .  

* * *  

I heard h i m  make a l a u g h i n g  n o i s e .  I w a s  
pushed up a l i t t l e  forward  from there 
from where I was s t a n d i n g  s o  I would have 
s i g h t  of the bedroom and I k e p t  m y  eyes 
c l o s e d .  [ R  7178, 72321 

The d e f e n d a n t ' s  e n t i r e  s t a t e m e n t  c o n c e r n i n g  h a v i n g  been  

f o r c e d  a t  k n i f e- p o i n t  t o  accompany I r v i n e  and R h o d e s  t o  V e n e c i a l s  0 
house  was exc luded :  

Q.  You mentioned t ha t  one of the men 
d i s p l a y e d  a k n i f e  or a r a z o r .  Which one 
w a s  i t? 

A. The smaller b u i l t  guy. 

Q. Where w a s  he i n  the c a r ?  

A. I n  the  back sea t .  

Q. How w a s  he h o l d i n g  the k n i f e ?  

A. H e  was h o l d i n g  it i n  h i s  hand l i k e  
t w i r l i n g  it around ( i n d i c a t i n g ) .  

Q. A t  tha t  p o i n t ,  why d i d n ' t  you g e t  o u t  
of the car? 

A. Because I w a s  a f r a i d  t o .  [ R  7204- 
72491 
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Likewise, the defendant's explanation that one of the men entered 

Venecia's bedroom with a razor or knife in his hand while the 

other man who stayed with him in the living room had a knife 

also, was entirely deleted from the redacted statement. [R 

7205-7206, 72501 

While Irvine and Rhodes were permitted to argue throughout 

the trial that the defendant had entered the bedroom and killed 

Venecia himself, the trial court excised that part of the 

defendant's statement attributing to Irvine, upon Irvinels 

emergence from the bedroom, the statement that Venecia was 

already dead: 

Shortly after that, the guy emerged from 
the bedroom and told the other guy that 
he was dead, to let's go. 

Q. When he came out of the bedroom and 
says he's dead, was he referring to Mr. 
Venec i a? 

A.  Yes. [R 7178, 7233; Excluded portion 
in under line I . 

While the redacted statement permits the inference that the 

defendant acted on his own volition at various times, the omitted 

portions of the defendant's statement revealed that he was acting 

at the direction of others and particularly Casteel: 

She asked me to go down and pull the safe 
for her. [R 7180-72341 

The statement considered by the jury reflected the question, "You 

say you pull[edl the safe?" [R 72341 In fact, the question was, 

"You say the Mrs. Casteel asked you to pull the safe?" [R 71801 
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I n  every ins tance  where the  defendant explained t h a t  someone 

e l s e  r a t h e r  than he was involved, it was excluded. Among the  

s ta tements  n e v e r  heard by the  jury a r e  the  following: 0 

She took some out of one of the  envelopes 
and stuck it i n  a paper bag t h a t  she 
a l ready had, and then she took it out t o  
t h e  car  and gave it t o  t h e  guys i n  the  
c a r .  [ R  71811 

* * *  

She informed me t h a t  it was b e t t e r  for  
myself and h e r s e l f .  [ R  71821 

* * *  

She wouldn't have t o  work as  a wai t ress  
any more. [ R  71821 

* * *  

Q. So, M r s .  Cas tee l  got out of the  car  
and went i n [ t o  F i s h e r ' s  t r a i l e r ] ?  

A. She went i n t o  A r t ' s  f i r s t .  

Q. T o  M r .  Venecia 's  house f i r s t .  

A.  Right.  [ R  71841 

* * *  

A. I entered the  house with M r s  Cas tee l .  
*** She had asked me t o  go t o  the  
property with her s o  t h a t  the  body could 
be taken out  of the  house. *** She s l i d  
it up and under him. [ R  7185, 72361 

* * *  

Q. What was the  reason for moving the  
body? 

A. She s a i d  she d i d n ' t  feel  it was wise 
t o  leave it up a t  the  house. [ R  7187, 
72381 

* * *  

Q. D i d  M r s .  Cas tee l  t e l l  you [ t h a t  t h e  
hole  was dug t o  put the  body ins ide  of 
i t ] ?  
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A. Yes. [ R  7188, 72391 

While the redacted statement makes it appear that it was the 

defendant's idea to bury the body, in actuality it was Casteel's 

idea : 

A. I made the call for someone to come 
out for her and she met someone out at 
the property. [ R  7188, 7239; excluded 
portion in under 1 ine I . 

The redacted statement invites the inference that Fisher's murder 

was the defendant's idea. It omits references in the defendant's 

complete statement to the fact that Casteel was the motivating 

force behind Fisher's death: 

... but she was gonna have to take care 
of her. [R 7190, 72401 

* * *  

A. She told me that everthing was gonna 
be taken care of. [ R  7192, 72411 

* * *  

She informed me that she had someone fill 
the hole. [ R  7194, 72421 

* * *  

A. Mrs. Casteel handled the sale of 
[Mrs. Fisher's trailer]. [ R  7197, 72451 

The defendant's explanations that he merely acquiesced to the 

will of Casteel were deleted from his statement and remained 

unknown to the jury: 

A. Well, this had been going for so 
long, I had been afraid for so long, that 
I just basicly went along with everything 
that Mrs. Casteel had wanted to do up 
throuqh that time. [ R  7211-7212, 7254; 
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exc luded  p o r t i o n  i n  u n d e r l i n e ] .  

I n  the d e f e n d a n t ' s  o r i g i n a l  s t a t e m e n t ,  he has asked  a b o u t  a 

prior a c c u s a t i o n  of t h e f t  a t  an I n t e r n a t i o n a l  House of Pancakes 

r e s t a u r a n t  a t  which he used  t o  work. The d e f e n d a n t  e x p l a i n e d  

t h a t  a l t h o u g h  he was n o t  g u i l t y ,  he had a g r e e d  t o  pay $2,200.00 

i n  r e s t i t u t i o n  i n  o r d e r  t o  r e s o l v e  the problem. H e  f u r t h e r  

e x p l a i n e d  t h a t  while he d i d  n o t  have  the money t o  pay back ,  M r s .  

Casteel  d i d  and t e n d e r e d  it on h i s  b e h a l f .  [ R  7215-72161 I n  the  

d e f e n d a n t ' s  r e d a c t e d  s t a t e m e n t  g i v e n  t o  the j u r y ,  h i s  r e s p o n s e  is 

a l t e r e d  i n  s u c h  a way as t o  make it appear tha t  a l t h o u g h  he had 

a g r e e d  t o  make r e s t i t u t i o n ,  he had r eneged  and n o t  made the 

payment a t  a l l .  [ R  72571 T h i s  d i s t o r t i o n  of the d e f e n d a n t ' s  

s t a t e m e n t  and the t r u e  f a c t s  r e s u l t e d  i n  f a l s e  e v i d e n c e  of the 

d e f e n d a n t ' s  bad character and l a c k  of c r e d i b i l i t y :  

Q. H o w  d i d  you pay the money back?  

A. I d i d n ' t .  M r s .  Casteel  d i d .  She ~ 

s e n t  them a p e r s o n a l  check of hers.  [ R  
7216, 7257; exc luded  p o r t i o n  i n  under-  
l i n e ] .  

T h e  d e f e n d a n t  c o n s i s t e n t l y  objected tha t  the r e d a c t i o n  of h i s  

s t a t e m e n t ,  compelled by  h i s  j o i n t  t r i a l ,  u n f a i r l y  d i s t o r t e d  the 

f a c t s  and p r e v e n t e d  the r e a s o n a b l e  i n f e r e n c e  from the a c t u a l  

s t a t e m e n t  t ha t  the d e f e n d a n t  w a s  " no t  there [ a t  the Venecia  

r e s i d e n c e ]  of h i s  own f r e e  w i l l "  and tha t  the r e d a c t e d  s t a t e m e n t  

made " h i m  seem l i k e  he was more par t  of the a c t u a l  k i l l i n g  t h a n  

he was." [ T R  3459, 34601 T h e  t r i a l  c o u r t  responded s y m p a t h e t i-  

c a l l y :  
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T h e  C o u r t :  You might  be r i g h t .  You g e t  
down t o  the old argument ,  and I d o n ' t  
know how t h i s  is  g o i n g  t o  have  t o  come 
o u t  u l t i m a t e l y ,  b u t  you ge t  down t o  the 
old argument  p e r f e c t  t r i a l  v e r s u s  
someth ing  e lse .  [TR 34641 

N e v e r t h e l e s s ,  the d e f e n d a n t  I s  r e q u e s t s  t o  i n c l u d e  v a r i o u s  

e x c u l p a t o r y  par t s  of h i s  s t a t e m e n t  n o t  i n c l u d e d  i n  the r e d a c t e d  

v e r s i o n  were c o n s i s t e n t l y  d e n i e d  [TR 3492-34981 as w a s  the 

d e f e n d a n t ' s  o b j e c t i o n  t o  the j u r y ' s  c o n s i d e r a t i o n  of the r e d a c t e d  

form of h i s  s t a t e m e n t .  

Under a n a l o g o u s  c i r c u m s t a n c e s ,  i n v o l v i n g  the i n t r o d u c t i o n  of 

i n c o m p l e t e  or u n i n t e l l i g a b l e ,  and t h e r e f o r e ,  m i s l e a d i n g ,  tape 

recorded s t a t e m e n t s ,  the C o u r t s  have  r e c o g n i z e d  t ha t  i n c o m p l e t e  

e v i d e n c e  may be as p r e j u d i c i a l  t o  a d e f e n d a n t  as t h a t  which is 

d i r e c t l y  i n c u l p a t o r y .  T h e  r e a s o n i n g  and c o n c l u s i o n  of the Cour t  

0 i n  Carter v .  S t a t e ,  254 So.2d 230, 231 ( F l a .  1st DCA 1971)  s h o u l d  

c o n t r o l  the  C o u r t ' s  r e s o l u t i o n  of the s imi lar  i s s u e  p r e s e n t e d  

here: 

A t  f i r s t  b l u s h ,  w e  q u e s t i o n e d  how a 
r e c o r d i n g  s o  u n i n t e l l i g a b l e  c o u l d  have  
been  d e t r i m e n t a l  t o  a p p e l l a n t .  W e  
c o n c l u d e d ,  however ,  t ha t  i n d i v i d u a l  
j u r o r s  might  have  s p e c u l a t e d  upon the 
v a r i o u s  i s o l a t e d  p o r t i o n s  of the 
r e c o r d i n g  which c o u l d  be u n d e r s t o o d .  
Such s p e c u l a t i o n  c a n n o t  be a basis f o r  
c o n v i c t i o n .  Id .  a t  231. 

H e r e ,  the i s s u e  is  more c o m p e l l i n g .  I t  i n v o l v e s ,  n o t  e v i d e n c e  

which i s  i n c i d e n t a l l y  i n c o m p l e t e  or m i s l e a d i n g ,  b u t  e v i d e n c e  

which has been  d e l i b e r a t e l y  and p u r p o s e l y  changed by the t r i a l  

c o u r t  t o  a form which is g r o s s l y  m i s l e a d i n g  and u n r e l i a b l e .  The 
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defendant's statement, which undeniably formed a substantial part 

of the state's case, was so substantially altered as to render 

both it, and the jury's verdict based upon it, untrustworthy. 

See, Brady v. State, 178 So.2d 121, 125 (Fla. 2d DCA 1965). 

a 

The redaction of the defendant's confession was directly 

related to, and a consequence of, the defendant's improper 

joinder at trial with his three co-defendants. The introduction 

of the defendant's altered statement, in a form which distorted 

its meaning to the defendant's severe disadvantage, was yet 

another consequence of his improper joinder and the trial court ' s  

futile attempt to reconcile the introduction of the defendant's 

statements with the constitutional rights of the co-defendants, 

at the expense of the Fifth and Sixth Amendment rights of the 

defendant, Bryant. The defendant is entitled to a new trial. 
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I V .  

T H E  T R I A L  COURT ERRED I N  P E R M I T T I N G  THE 
REPEATED E L I C I T A T I O N  OF E V I D E N C E  OF THE 
D E F E N D A N T ' S  BAD CHARACTER AND OF 
UNRELATED COLLATERAL MISCONDUCT FOR NO 
REASON CrrHER THAN T O  DENIGRATE THE 
D E F E N D A N T ' S  CHARACTER AND INFLAME THE 
J U R Y  AGAINST H I M ,  THEREBY DENYING HIM DUE 
P R O C E S S  O F  LAW GUARANTEED BY THE F I F T H  
AND FOURTEENTH AMENDMENTS T O  THE U N I T E D  
S T A T E S  C O N S T I T U T I O N .  

It may have  been  u n a v o i d a b l e  t h a t  the j u r y  know tha t  the 

d e f e n d a n t  w a s  a homosexual ,  s i n c e  the s t a t e  theorized t ha t  he 

murdered h i s  older l o v e r  f o r  a new, younger ,  paramour and 

murdered h i s  l o v e r ' s  mother t o  c o n c e a l  the crime. A s  i f  the 

animus of the j u r y  was n o t  a r o u s e d  s u f f i c i e n t l y  s i m p l y  by v i r t u e  

of the d e f e n d a n t ' s  d e v i a n t  l i f e  s t y l e  and the n a t u r e  of the 

o f f e n s e s  a l l e g e d  a g a i n s t  h i m ,  the p a s s i o n s  of the j u r y  a g a i n s t  

the d e f e n d a n t  were u n j u s t i f i a b l y  s t i rred by the i n t r o d u c t i o n  of 

u t t e r l y  i r r e l e v a n t  and immaterial co l la te ra l  c o n d u c t .  A p r io r ,  
0 

u t t e r l y  u n r e l a t e d  a c c u s a t i o n  of t h e f t  and p a r t i c u l a r l y  e v i d e n c e  

of the d e f e n d a n t ' s  involvement  i n  d r u g  t r a f f i c k i n g ,  i n  a d d i t i o n  

t o  e x p l o i t a t i o n  of the d e f e n d a n t  ' s  s e x u a l  p r e f e r e n c e  and 

u n s u b s t a n t i a t e d  t e s t i m o n y  of h i s  v i o l e n t  n a t u r e  had n o  place, 

w h a t s o e v e r ,  i n  t h i s  case. The f a i l u r e  of  t h e  t r i a l  c o u r t  t o  

g r a n t  the d e f e n d a n t  r e l i e f  from the p r e j u d i c e  he s u f f e r e d  by  

v i r t u e  of the i n t r o d u c t i o n  of s u c h  e v i d e n c e  compels the g r a n t  of 

a new f a i r  t r i a l .  

It is g e n e r a l l y  accepted tha t  e v i d e n c e  i n  c r i m i n a l  t r i a l s  

must be " s t r i c t l y  r e l e v a n t  t o  the p a r t i c u l a r  o f f e n s e  c h a r g e d .  'I  

W i l l i a m s  v.  N e w  York, 337 U . S .  241 ( 1 9 4 9 ) .  T h e  a d m i s s i o n  of 
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irrelevant facts that have a prejudicial tendency is fatal to a 

conviction, even though there may be sufficient relevant evidence 

to sustain the verdict. Williams v. United States, 168 U . S .  382 

(1897) ; Hall v. United States, 150 U.S. 76 (1893); United States 

v. Allison, 474 F.2d 286 (5th Cir. 1973). 

It has been repeatedly held, as in Green v. State, 190 So.2d 

42 (Fla. 2d DCA 1966), that evidence of another offense wholly 

independent of the case being tried must be excluded if it has no 

direct bearing in proof of the instant case, and where its only 

probative value is to prove or tend to prove a wholly extraneous 

offense even though the offenses are similar or of a like nature. 

It is fundamental that immaterial questions should be 

excluded on proper objection. Eatman v. State, 48 Fla. 21, 37 

So. 576 (Fla. 1904). In other words, evidence on collateral 

issues having no bearing on the defendant's guilt should be 

excluded. Tully v. State, 69 Fla. 662, 68 So. 934 (Fla. 1915). 

Evidence is only admissible which proves, or tends to prove, a 

fact material to the issues sought to be proved. Strickland v. 

State, 122 Fla 384, 165 So. 289 (Fla. 1936). 

0 

Not only may the prosecutor not adduce every description of 

evidence which, according to the prosecutor's theory, may be 

supposed to elucidate the matter in dispute, but each person 

charged with the commission of an offense must be tried m 

evidence legally tending to show his guilt or innocence. 

Simmons v. Wainwriqht, 271 So.2d 464 (Fla. 1st DCA 1973); Thomas 

v. State, 202 So.2d 883 (Fla. 3d DCA 1967). In short, the test 

of admissibility is relevancy and the test of inadmissibility is 
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lack of r e l e v e n c y .  W i l l i a m s  v .  S t a t e ,  110 So.2d 654 ( F l a .  1 9 5 9 ) ;  

B.A.A. v. S t a t e ,  333 So.2d 552 ( F l a .  3d DCA 1 9 7 6 ) .  

I t  is  w e l l  e s t a b l i s h e d  t h a t  e v i d e n c e  which s u g g e s t s  the 

commission of a crime other t h a n  t h a t  f o r  which an accused  is m 

t r i a l  is i n a d m i s s i b l e  when t h a t  crime is  i n  n o  way connec ted  w i t h  

t he  crime c h a r g e d .  W i l l i a m s  v.  S t a t e ,  110 So.2d 654 ( F l a .  1 9 5 9 ) ;  

Colbert v .  S t a t e ,  320 So.2d 853 ( F l a .  1st DCA 1 9 7 5 ) ;  Beaq les  v. 

S t a t e ,  273 So.2d 796 ( F l a .  1st DCA 1 9 7 3 ) .  

I n  S u a r e z  v .  S t a t e ,  95 F l a .  42,  115 So. 519 ( F l a .  1 9 2 8 ) ,  t h i s  

Cour t  a r t i c u l a t e d  the now f i r m l y  e s t a b l i s h e d  r u l e  c o n c e r n i n g  the 

admiss ion  of e v i d e n c e  of c o l l a t e r a l  crimes: 

The g e n e r a l  r u l e  is  t h a t ,  on a p rosecu-  
t i o n  f o r  a p a r t i c u l a r  crime, e v i d e n c e  
which i n  any manner shows or t e n d s  t o  
show the  accused  has committed a n o t h e r  
crime, wholly independen t  of t h a t  f o r  
which he is  on t r i a l ,  even though it is  a 
crime of the same sor t ,  is i r r e l e v a n t  and 
i n a d m i s s i b l e .  1115 So. 519 a t  526.1 

B y  the  same t o k e n ,  it is  a c a r d i n a l  p r i n c i p l e  of c r i m i n a l  l a w  

tha t  the S t a t e  canno t  i n t r o d u c e  e v i d e n c e  a t t a c k i n g  the character 

of the accused  u n l e s s  the accused  f i r s t  p u t s  h i s  good character 

i n  i s s u e .  Wadsworth v .  S t a t e ,  201 So.2d 836 ( F l a .  4 t h  DCA 1 9 6 7 ) .  

The r u l e  is s i m i l a r l y  s t a t ed ,  i n  l i g h t  of the " r e l e v e n c y  t e s t ' '  

established i n  W i l l i a m s  v .  S t a t e ,  s u p r a ,  t h a t  where a d e f e n d a n t  

has n o t  placed h i s  character i n  i s s u e  and e v i d e n c e  as t o  the 

d e f e n d a n t  ' s  character i n t r o d u c e d  by the p r o s e c u t i o n  sheds n o  

l i g h t  on mot ive ,  i n t e n t ,  absence  of m i s t a k e ,  common scheme, 

i d e n t i t y ,  or a sys t em or g e n e r a l  p a t t e r n  of c r i m i n a l i t y ,  the 

i n t r o d u c t i o n  of t e s t i m o n y  as t o  the d e f e n d a n t ' s  bad character or 0 
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c r i m i n a l  p r o p e n s i t y  is  improper. Mann v.  S t a t e ,  22 F l a .  600 

( 1 8 8 6 ) ;  F i t z g e r a l d  v .  S t a t e ,  203 So.2d 511 (F la .  2d DCA 1 9 6 7 ) .  

I n  the  case a t  bar, the d e f e n d a n t  a n t i c i p a t e d  the enormous 
* 

p r e j u d i c e  i n h e r e n t  i n  t h i s  p r o s e c u t i o n  by  the f i l i n g  of p re- t r ia l  

mot ions  i n  l i m i n e  t o  p r e v e n t  u n n e c e s s a r y  r e f e r e n c e  t o  the 

d e f e n d a n t ' s  s e x u a l  p r o c l i v i t i e s .  [ R  60531 The t r i a l  c o u r t  

d e c l i n e d  t o  g r a n t  i t .  [ T R  35711 Thus ,  the p r o s e c u t o r  d i d  n o t  

resist  a g r a t u i t o u s  r e f e r e n c e  t o  the d e f e n d a n t  as "queen of the 

h o u s e "  [ R  49691 and the s u g g e s t i o n  t h a t  the d e f e n d a n t  and h i s  

l o v e r  would " c a c k l e  and g i g g l e  l i k e  t w o  a d o l e s c e n t  g i r l s . "  [R 

49701 T h e  p r o s e c u t o r  even  i n t r o d u c e d  e v i d e n c e  t h a t  the d e f e n d a n t  

practiced "the a r t  of S a n t o r i a "  a l t h o u g h  the o b j e c t i o n  t o  the 

r e f e r e n c e  w a s  s u s t a i n e d .  [R 48861 

I n  a d d i t i o n ,  the s t a t e  e l i c i t e d  from Susan  Mayo, co- defendan t  

0 C a s t e e l ' s  d a u g h t e r ,  t ha t  she was conce rned  f o r  her mother's 

l i f e :  

Because i f  a n y t h i n g  were t o  have  happened 
t o  my mother, it would be my word a g a i n s t  
A l l e n ' s ,  and i f  it were t o  "come up, ' '  
from her on paper w i t h  s i g n a t u r e s ,  t h e n  
it would be e v i d e n c e .  [TR 38681 

Thus ,  the  s t a t e  w a s  permitted t o  p o r t r a y  the d e f e n d a n t ' s  v i o l e n t ,  

i f  n o t  homicidal, character t h r o u g h  improper e v i d e n c e  of the 

c o- d e f e n d a n t ' s  d a u g h t e r ' s  fear f o r  her mother's l i f e .  

I n  a d d i t i o n ,  and more i m p o r t a n t ,  the s t a t e  w a s  p e r m i t t e d  t o  

i n t r o d u c e  i n t o  e v i d e n c e  tha t  the d e f e n d a n t  had p r e v i o u s l y  been  

a c c u s e d  of a completely u n r e l a t e d  t h e f t  of money from a 

r e s t a u r a n t  ( a n  I n t e r n a t i o n a l  House of Pancakes ,  b u t  n o t  the one 
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i n v o l v e d  i n  t h i s  case or owned by  V e n e c i a )  a t  which he had 

p r e v i o u s l y  worked. The i s s u e  f i r s t  p r e s e n t e d  i t s e l f  when the 

s t a t e  i n t r o d u c e d  i n t o  e v i d e n c e  the d e f e n d a n t ' s  redacted pre- t r ia l  
0 

s t a t e m e n t  i n  which he w a s  i n t e r r o g a t e d  a b o u t  the u n r e l a t e d  

alleged misconduc t .  [ R  7256: TR 4527-4529, 4535; S t a t e  E x h i b i t  

781 The d e f e n d a n t  p r o t e s t e d  " tha t  s p e c i f i c  acts  of misconduct  

and c e r t a i n  bad ac t s  ... [were] c l e a r l y  improper and [were] an  

a t tack on M r .  Bryant  ' s  character.  I' [ R  4439-44421 Fur the rmore ,  

over  the d e f e n d a n t ' s  o b j e c t i o n ,  c o u n s e l  f o r  co- defendant  Casteel 

w a s  permitted t o  e x t e n s i v e l y  c ross- examine  on the  co l l a t e ra l  

matter of the d e f e n d a n t ' s  a l l e g e d  t h e f t  from the Homestead IHOP. 

[ R  4537-4538, 4541-45421 

Now, i n  r e f e r e n c e  t o  the I H O P ,  the I n t e r -  
na t i ona 1 House of Pancakes ,  the 
r e s t a u r a n t  t ha t  A r t  Venec ia  owned, t h a t  
was l o c a t e d  i n  N a r a n j a ;  is tha t  your  
u n d e r s t a n d i n g ?  

A. Y e s ,  s i r ,  it is. 

Q. I n  the  s t a t e m e n t  t h a t  was j u s t  r e a d  
t o  the j u r y  there w a s  r e f e r e n c e  t o  a n  
I H O P  i n  Homestead. That would be a 
d i f f e r e n t  r e s t a u r a n t ?  

A. T o  my u n d e r s t a n d i n g ,  it  would: yes ,  
s i r .  

Q. And a p p a r e n t l y ,  b a s e d  on t h a t  s ta te-  
ment that  w a s  r e a d  t o  the j u r y ,  M r .  
Bryant  w a s  a c c u s e d  of s t e a l i n g  money from 
the I H O P  i n  Homestead: w a s n ' t  tha t  
correct? 

MR. SHAPIRO:  O b j e c t i o n  and a s k  f o r  a 
sidebar on t h i s .  [ T R  4537-45381 

N o t  m l y  was the d e f e n d a n t ' s  character a t t a c k e d  by  the 

i n s i n u a t i o n  t h a t  he w a s  v i o l e n t  and w i t h  e v i d e n c e  t h a t  he might 
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previously have been a t h i e f ,  t he  s p e c t r e  of drugs was improperly 

introduced i n t o  t h i s  case as w e l l .  During C a s t e e l ' s  d i r e c t  

examination she was permitted t o  t e s t i f y  t h a t  Bryant had t o l d  her 

t h a t  C a s t e e l ' s  daughter,  Susan, was working for him as  a ''mule", 

"running back and f o r t h  t o  F t .  Lauderdale for  [him]." Fur ther ,  

over the  de fendan t ' s  objec t ion ,  Cas tee l  was permitted t o  of fer  

the  explanat ion,  " t h a t  she was apparent ly t r anspor t ing  na rco t i c s  

for  him." [ T R  48991 Casteel  fu r the r  t e s t i f i e d  t h a t  when she 

went i n t o  the  barn containing Venecia 's  body, she saw twelve t o  

f i f t e e n  brown bags. Although she admitted she did not open the  

bags and never  learned what was i n  them, she was permitted t o  

advance her assumption t h a t  the  bags contained na rco t i c s :  

0 

I assume the re  was i n  f a c t  drugs i n  the  
bags. [ T R  49021 

Cas tee l  was thereupon permitted t o  r e l a t e  her subsequent 

conversation with the  defendant i n  which he purportedly advanced 

the  idea t h a t  " i f  anybody should s tumble  on anything i n  the  

barn,  they would f i n d  a dead body and they would f ind drugs and 

they would assume it was a drug r e l a t e d  death."  [ T R  49031 

Casteel  was t h e r e a f t e r  permitted t o  r e l a t e  her confronta t ion  with 

her daughter i n  which she r e l a t e d  t h a t  the  defendant had admitted 

t h a t  Susan was t r anspor t ing  drugs and t h a t  Casteel  had seen what 

she assumed t o  be a s tack of drugs i n  the  barn.  [TR 49031 

I r o n i c a l l y ,  C a s t e e l ' s  counsel,  while urging the  admission of 

such evidence, made the  argument t o  the  t r i a l  court  which best 

expla ins  the  problem with i t s  admission: 

This is no t  a drug case.  *** This is  not 
a case involving Susan Garnett  i n  a drug 
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case. T h i s  i n v o l v e s  a murder case. [R 
4904 1 

F i n a l l y ,  t o  compound the p r e j u d i c e  and i n s u l t ,  co- defendan t s  I 

c o u n s e l  e x p l o i t e d  the d e f e n d a n t  I s  homosexua l i ty  and resorted t o  

name c a l l i n g  - "the l i t t l e  f a g g o t "  [ R  58741, "the l i t t l e  f a g "  [ R  

5877, 58781, "the young f a g g o t "  [ T R  69181. 

The u n r e s t r a i n e d  a s s a u l t s  upon the d e f e n d a n t  by the 

p r o s e c u t i o n  as w e l l  as the c o- d e f e n d a n t s '  c o u n s e l  [See  P o i n t  11, 

s u p r a ]  w a s  e x t r a o r d i n a r y  i n  i ts  p e r s i s t e n c e  and h o s t i l i t y .  T h e  

repeated a t t a c k s  on the d e f e n d a n t ' s  character and the 

e x p l o i t a t i o n  of matters who l ly  co l l a t e ra l  t o  the i s s u e s  i n v o l v e d  

i n  t h i s  case, d e n i e d  the d e f e n d a n t  a f a i r  and impart ial  t r i a l  

g u a r a n t e e d  by the F i f t h  and F o u r t e e n t h  Amendments t o  the Uni t ed  

States C o n s t i t u t i o n .  T h e  d e f e n d a n t  I s  c o n v i c t i o n  s h o u l d  be 

r e v e r s e d  and h i s  case remanded f o r  a new t r i a l  u n t a i n t e d  by  s u c h  

improper appeals t o  the j u r y ' s  s e n s i t i v i t i e s  and p a s s i o n s .  
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V. 

THE TRIAL COURT ERRED I N  COMMUNICATING 
WITH MEMBERS OF THE JURY OUTSIDE THE 
PRESENCE OF THE DEFENDANT, OUTSIDE THE 
PRESENCE OF DEFENSE COUNSEL, AND OFF THE 
RECORD, THEREBY DENYING THE DEFENDANT HIS 
RIGHT T O  DUE PROCESS OF LAW, HIS RIGHT T O  
BE PRESENT, AND HIS RIGHT T O  THE EFFEC- 
T I V E  ASSISTANCE OF COUNSEL GUARANTEED BY 
THE FIFTH, SIXTH, AND FOURTEENTH AMEND- 
MENTS T O  THE U N I T E D  STATES CONSTITUTION 
AS WELL AS ARTICLE I ,  SECTION 1 6  OF THE 
FLORIDA CONSTITUTION. 

On a t  l eas t  t w o  occasions, a f t e r  the j u r y  had been sworn and 

a l l  of the e v i d e n c e  had been p r e s e n t e d ,  the t r i a l  court  responded 

t o  communicat ions of members of the j u r y  i n  c o n t e x t s  which 

c l e a r l y  ind ica te  the  absence of the d e f e n d a n t  and the absence of 

c o u n s e l .  Moreover, it is e q u a l l y  apparent t h a t  port ions of those 

communications were al together o f f  the  r e c o r d .  The - e x  parte 

communicat ions w i t h  the  j u r y  by the t r i a l  court  and the e x c l u s i o n  

of the  d e f e n d a n t  and h i s  counse l  from the p r o c e e d i n g s  c o n s t i t u t e d  

h a r m f u l  error.  T h e  d e f e n d a n t ' s  c o n v i c t i o n s  and s e n t e n c e  of d e a t h  

canno t  be s u s t a i n e d .  

I t  is fundamenta l  t ha t  i n  a c r i m i n a l  p r o c e e d i n g  " n o t h i n g  

s h a l l  be done i n  the absence of the prisoner." L e w i s  v .  Uni ted  

S t a t e s ,  146 U.S. 370 ( 1 8 9 3 ) .  The r i g h t  t o  be present has been 

c a l l e d  a r i g h t  s c a r c e l y  less i m p o r t a n t  t o  the accused  t h a n  the 

r i g h t  of t r i a l  i t s e l f .  Diaz v .  Un i t ed  S t a t e s ,  223 U.S. 442 

( 1 9 1 2 ) .  An accused  has the  r i g h t  t o  be present a t  the stages of 

h i s  t r i a l  where fundamenta l  f a i r n e s s  might be t h w a r t e d  by h i s  

absence. Snyder  v .  Massachusetts, 291 U.S. 97 ( 1 9 3 4 ) ;  F a r e t t a  v .  

C a l i f o r n i a ,  422 U.S. 806 ( 1 9 7 5 ) .  
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F l o r i d a  Rule of C r i m i n a l  P rocedure  3.180 c o d i f i e s  the 

c o n s t i t u t i o n a l  mandate and e x p r e s s l y  r e c o g n i z e s  tha t  the 

m d e f e n d a n t  s p r e s e n c e  is r e q u i r e d :  

* * *  

( 5 )  A t  a l l  p r o c e e d i n g s  b e f o r e  the c o u r t  
when the j u r y  is  p r e s e n t .  

Moreover,  R o g e r s  v. Un i t ed  S ta tes ,  422 U . S .  35,  38, 95 S . C t .  

2091, 2094, 45 L.Ed.2d 1 ( 1 9 7 5 ) ,  e s t a b l i s h e d  the r u l e  c o n c e r n i n g  

the r i g h t  of a d e f e n d a n t  and h i s  c o u n s e l  t o  be p r e s e n t  and 

par t ic ipa te  i n  any  d i s c u s s i o n  between the judge and the j u r y .  

The Supreme Cour t  s t a ted  t ha t  the " o r d e r l y  conduct  of a t r i a l  by 

j u r y " ,  e s s e n t i a l  t o  the proper p r o t e c t i o n  of the r i gh t  t o  be 

heard, e n t i t l e s  the par t ies  ... t o  be p r e s e n t  i n  p e r s o n  or by 

c o u n s e l  a t  a l l  p r o c e e d i n g s  from the t i m e  the j u r y  is impaneled 

u n t i l  it is  d i s c h a r g e d  a f t e r  r e n d e r i n g  the v e r d i c t . "  ( I d .  a t  38,  

95 S.Ct .  a t  2094, q u o t i n g  F i l l i p p o n  v.  Alb ion  Vein Sla te  C o . ,  250 

U . S .  76,  39 S . C t .  435, 63 L .Ed .  853 ( 1 9 1 9 ) .  

0 

I t  is e q u a l l y  w e l l - s e t t l e d  t ha t  a f t e r  the j u r y  re t i res  t o  

del iberate ,  messages may n o t  be s e n t  by the judge t o  the j u r y  

w i t h o u t  pr ior  n o t i c e  t o  d e f e n s e  c o u n s e l  and c o n s u l t a t i o n  w i t h  

them. R o g e r s  v .  Un i t ed  S t a t e s ,  s u p r a  a t  39; Un i t ed  Sta tes  v .  

Ronder,  639 F.2d 931, 934 ( 2 d  C i r .  1 9 8 1 ) ;  Un i t ed  Sta tes  v.  

McDuffie ,  542 F.2d 236 ( 5 t h  C i r .  1 9 7 6 ) .  A s  the McDuffie Cour t  

h e l d :  

When a communication is r e c e i v e d  from the 
j u r y ,  c o u n s e l  s h o u l d  be informed of i ts  
s u b s t a n c e  and a f f o r d e d  an  o p p o r t u n i t y  t o  
be heard b e f o r e  a s u p p l e m e n t a l  c h a r g e  is  
g i v e n  ... Unless  c o u n s e l  is a d v i s e d  of 
the  c o n t e n t s  of the j u r y ' s  message,  he 
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c a n n o t  e v a l u a t e  the  p r o p r i e t y  or adequacy  
of the proposed s u p p l e m e n t a l  charge, 
f o r  mu 1 a t e  ob j e c t i ons  or s u g g e s t  
a d d i t i o n a l  i n s t r u c t i o n s .  I n  shor t ,  he 
c a n n o t  make an  informed d e c i s i o n  as t o  
what c o u r s e  of a c t i o n  t o  take .  542 F.2d 
a t  241. 

A f t e r  a l l  the  e v i d e n c e  i n  t h i s  case w a s  p r e s e n t e d ,  and both 

sides r e s t e d ,  the t r i a l  c o u r t  d e c l a r e d  a luncheon recess prior t o  

the commencement of c l o s i n g  a rgument .  [TR 5911 I A f t e r  e x c u s i n g  

the  j u r y ,  ' 'a b r i e f  d i s c u s s i o n  w a s  held o f f  the record, . . . ' I  

o b v i o u s l y  between the  c o u r t  and j u r o r  Mor r i son .  [TR 59111 That 

communicat ion a p p a r e n t l y  i n v o l v e d  M o r r i s o n ' s  r e q u e s t  f o r  a l e t t e r  

from the Cour t  c o n f i r m i n g  h i s  j u r y  s e r v i c e .  [ T R  5911-59121 

Thereupon,  j u r o r  P i n t e r  a d d r e s s e d  t h e  C o u r t  and a n o t h e r  " b r i e f  

d i s c u s s i o n  w a s  held o f f  the record, . . . ' I .  [TR 59121 The t r i a l  

c o u r t  t h e r e u p o n  conf i rmed  t ha t  the a t t o r n e y s  were a b s e n t  from the 

process and e x p r e s s e d  i t s  i n t e n t  t o  r e v i s i t  the matter la ter  w i t h  

c o u n s e l :  

0 

THE COURT: I w i l l  p u t  on the record and 
remind m e ,  i f  you would,  when the 
a t t o r n e y ' s  come i n  j u s t  t o  repeat. T h e  
j u r o r  is now i n d i c a t i n g  t o  m e  when w e  
f i r s t  s t a r t e d  she d i d n ' t  r e c o g n i z e  the 
name of a w i t n e s s .  

However, s i n c e  s h e ' s  been  i n  c o u r t ,  she 
r e a l i z e s  t ha t  one of the  w i t n e s s e s ,  M r .  
P h i l p o t t ,  w a s  a school teacher a t  a 
school where she w a s  d r i v i n g  a b u s  t o  and 
she wanted t o  b r i n g  t h a t  t o  the C o u r t ' s  
a t  t en  t i on. 

I ' l l  l e t  the lawyers know. Tha t  is  
i n s i g n i f i c a n t .  [TR 5912-59131 

Thereupon,  however ,  P i n t e r  made the b e l a t e d  r e v e l a t i o n  t h a t ,  

a l t h o u g h  she had d e n i e d  h a v i n g  known any l a w  en fo rcemen t  
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personnel d u r i n g  jury selection,  that  she now realized that  ' I . . .  

I noticed one [out i n  the hallway t h i s  morning] that  I know rea l  

well, b u t  I have never discussed any of t h i s  business and he ' 
works as a probation officer I think". 

THE COURT: Okay, no problem. We '11 
b r i n g  that  up. 

MS. PINTER: I have everything off my 
conscious [sic3 [TR 59131 

Only a f t e r  the presentation of the s t a t e ' s  closing argument 

d i d  the Court reveal the fact  of i ts  ea r l i e r  ex par te  - 
communication with juror Pinter .  [TR 5947-59481 The ultimate 

significance of Pinter ' s  misrepresentation d u r i n g  -- voir d i re  and 

her belated revelations was not properly addressed by the t r i a l  

court and cannot accurately be determined by t h i s  record. 

Similarly, a f te r  the jury re t i red  t o  del iberate ,  d u r i n g  another 0 
recess, the t r i a l  court revealed that  it had responded t o  another 

pr ior ,  off record, inquiry of the jury regarding whether or not 

it should sign [ the verdict forms1 i n  pen or pencil.  [ T R  61021 

A s  such, clear error is demonstrated and it cannot be said that  

the error was harmless. 

The rule  prohibiting ex par te  communications by the t r i a l  

court w i t h  a criminal jury is  expl ic i t  and absolute. I t  is s o  

because, no matter how seemingly innocuous or innocent or even 

- 

well-intended such conduct might be, i t s  actual effect  cannot, a t  

l eas t  i n  the context i n  which it arose here, be determined. I t  

simply cannot be said ,  i n  t h i s  capi ta l  case, that  the t r i a l  

cour t ' s  repeated communications with members of the jury outside 
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the p r e s e n c e  of both d e f e n s e  c o u n s e l  and the d e f e n d a n t ,  h i m s e l f ,  

d i d  n o t  i n j u r i o u s l y  e f f e c t  the outcome of t h i s  t r i a l  beyond a 

r e a s o n a b l e  d o u b t .  A c c o r d i n g l y ,  f o r  the c lear  t r a n s g r e s s i o n s  of 

the  t r i a l  c o u r t ,  the d e f e n d a n t ' s  c o n v i c t i o n s  and s e n t e n c e s  s h o u l d  

be r e v e r s e d .  
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VI . 
THE TRIAL COURT ERRED IN SENTENCING THE 
DEFENDANT TO DEATH, THEREBY DENYING THE 
DEFENDANT DUE PROCESS OF LAW AND EQUAL 
PROTECTION WHILE IMPOSING A DISPROPOR- 
TIONAL, CRUEL AND UNUSUAL, PUNISHMENT 
UNDER THE FIFTH, SIXTH, EIGHTH, AND 
FOURTEENTH AMENDMENTS TO THE UNITED 
STATES CONSTITUTION. 

A. 

The Imposition of the Death Penalty 
Against James Bryant Constitutes a 
Dispr opor t i ona 1 and Cons t i tut i ona 1 ly 
Impermissible Application of Capital 
Punishment . 

It appears likely, from a review of the cases this Court has 

been called upon to review, that most criminal homicides derive 

from motivations involving some combination of passion and 

profit. This case is no different. It is therefore incumbent 

upon this Court, as in all capital cases, to objectively review 

the circumstances to ascertain whether, in fact, the imposition 

of the death penalty constitutes a proportional application of 

the ultimate sentence. In this case, despite the applicability 

of certain aggravating circumstances, to uphold the imposition of 

the sentence of death would be inconsistent with the penalties 

meted other defendants committing similar crimes under like 

circumstances. As such, the defendant's sentence of death cannot 

be sustained consistent with the promise of equal protection, due 

process, and freedom from cruel and unusual punishment guaranteed 

by the Fifth, Sixth, Eighth, and Fourteenth Amendments to the 

United States Constitution. 

Florida Statute §921.141(5) establishes an automatic review 
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procedure i n  t h i s  Court t o  ensure against the disproportional 

application of the death penalty: 
0 

Review by t h i s  Court guarantees that  the 
reasons present i n  one case w i l l  reach a 
similar resu l t  t o  tha t  reached under 
similar circumstances i n  another case. 
N o  longer w i l l  one man die and another 
l i ve  m the basis  of race, or a woman 
l ive  and a man die  on the basis  of sex. 
I f  a defendant is sentenced t o  d i e ,  t h i s  
Court can review that  case i n  the l igh t  
of the other decisions and determine 
whether or not the punishment is too 
great .  Thus, the discret ion charged i n  
Furman v. Georqia, supra, can be 
controlled and channeled u n t i l  the 
sentencing process becomes a matter of 
reasoned judgment rather than an exercise 
i n  judgment a t  a l l .  Dixon v .  S t a t e ,  283 
So.2d 1 (Fla .  1973 a t  1 0 ) .  

Death is  reserved only for the most aggravated of murders, 

and thus is  not proportional i n  a case such as t h i s  me. Banda 

v. S ta te ,  13  FLW 451 (Fla.  1988). Despite the best e f fo r t s  of 

those involved i n  the process, s tudies have shown the dispropor- 

0 

t iona l  application of cap i ta l  punishment: 

1. Robert F. Carr confessed t o  the sex 
murder of three Dade County youngsters 
and was sentenced t o  three l i f e  terms. 

Arthur Lee Goode confessed t o  the similar 
murder of me 10 year-old boy i n  Lee 
County and was sentenced t o  death: Goode 
v.  S t a t e ,  365 So.2d 381 (Fla.  1 9 7 9 ) .  

2 .  Ronnie Lee Pouncey of Opa Locka spent 
almost four hours bashing i n  the head of 
a fr iend,  stopping occasionally t o  much 
on r a i s i n  bran. He was sentenced t o  133 
years i n  prison. 

Clifford Hallman angrily slashed the 
throat  of a Tampa barmaid a f t e r  she 
slapped him. She died four day l a t e r  and 
Tampa General Hospital paid a $40.000 
malpractice settlement for i t s  role  i n  
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her death.  Despite the  recommendation of 
the  parole  board, Hallman is on Death - 
Row.  Hallman v .  S t a t e ,  305 So.2d 180 
( F l a .  1974).  

3. Learie Leo A l fo rd ,  son of a W e s t  Palm 
Beach minis ter  was found g u i l t y  of the  
rape and murder of a 13 year-old g i r l  who 
was on her way t o  the  beach. The 
v i c t i m ' s  nude, bl indfolded body was found 
i n  a Riviera  Beach t r a s h  p i l e .  Alford is  
on Death Row.  Alford v .  S t a t e ,  307 So.2d 
433 (F la .  1975).  

Gary Knopf was convicted of bea t ing  a 
16 year-old Jacksonvi l le  g i r l  t o  death 
with a board, raping h e r ,  then dumping 
her  body i n  the  woods. H e  plea-bargained 
for  a second-degree murder convict ion.  
Knopf received 199 years  i n  pr i son .  

4. George Vasi l  was 15 when he was con- 
vic ted  of k i l l i n g  a 1 2  year-old Fort 
P ierce  g i r l  a f t e r  raping her and s t u f f i n g  
her pan t i e s  i n t o  her mouth. He pleaded 
innocent.  Vasi l  is  on Death Row. Vasi l  
v.  S t a t e ,  374 So.2d 465 ( F l a .  1979).  

Robert Lee Douglas, then 16, plead 
g u i l t y  t o  murdering one e l d e r l y  Miami 
Beach woman and raping another .  Dade 
C i r c u i t  Judge John Tanksley refused the  
p rosecu t ion ' s  request  of the  death 
penal ty .  Douglas was sentenced t o  l i f e  
imprisonment p lus  738 years .  

5 .  Charles P r o f f i t ,  then 27 ,  was charged 
with breaking i n t o  Joel Meigehow's home 
and s tabbing him t o  death during an e a r l y  
morning robbery. H e  pleaded i n n o c e n t  i n  
a Hillsborough County cour t .  P r o f f i t  was 
s e n t  t o  Death Row. P r o f f i t  v.  S t a t e ,  315 
So.2d 461 (F la .  1975).  

P r e s t i n  Shands, Jr .  confessed t o  mur- 
der ing  Miami Springs Motel manager Ramon 
Nieves-Guirao during a robbery. After 
s u r p r i s i n g  Shands and h i s  accomplice a t  
the  motel, Mieves-Guirao was hacked, 
stabbed and gored with an ornamantal 
sword. Shands, then 1 9 ,  pleaded g u i l t y  
t o  second-degree murder. H e  was sen-  
tenced t o  114 years  i n  pr i son .  

10. Jacob Dougan, J r . ,  Elwood Barclay 
and two f r i ends  c a l l i n g  themselved the  
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Black Liberat ion Army picked up a white 
h i t chh ike r  i n  Jacksonvi l le ,  drove him t o  
a t r a s h  dump and stabbed h i m  repeatedly.  
Stephen Orlando was then shot twice i n  
the  head as  he begged for  mercy. The 
murderers l a t e r  sen t  a tape recording t o  
r a d i o  s t a t i o n s  proclaiming r a c i a l  war. 
Dougan and Barclay were sentenced t o  
death.  Douqan v .  S t a t e ,  398 So.2d 439 
(F la .  1981 ) ;  Barclay v .  S t a t e ,  411 So.2d 
1310 ( F l a .  1 9 8 2 ) .  

P h i l l i p  Courtney, Dale James King and 
James R. Jacobs took a r i d e  t o  a black 
neighborhood i n  Miami. Their purpose, 
according t o  t r i a l  testimony, was t o  "go 
shoot some niggers .  'I King f i r e d  a 
shotgun i n t o  a crown of young b lacks ,  
k i l l i n g  t w o  teenagers .  H e  and Courtney 
were found g u i l t y  of t w o  f i r s t- degree  
murder charges and two counts of 
attempted murder .  Jacobs was found 
g u i l t y  of two second-degree murder 
charges and two counts of aggravated 
b a t t e r y .  Courtney, King and Jacobs a r e  
serv ing  back-to-back l i f e  sentences p lus  
two consecutive 15 year terms. 

[Miami Herald, May 2 7 ,  1979, Barry Bearah 
and Carl  Hiaasen] 

These examples a r e  of fered  t o  demonstrate the  a r b i t r a r y  and 

f o r t u i t o u s  manner i n  which c a p i t a l  prosecut ions a r e  disposed 

pursuant t o  Flor ida S t a t u t e  5921.141. More d i s tu rb ing  is  the  

case of Joseph Roth, a Miami e l e c t r i c i a n ,  who was convicted of 

k i l l i n g  h i s  w i f e .  Roth v .  S t a t e ,  359 So.2d 881 (F la .  3d DCA 

1 9 7 8 ) .  T r i a l  testimony indica ted  he waited u n t i l  she was as l eep ,  

then at tached one of her arms and legs t o  a home-built device 

which he plugged i n t o  a l i g h t  socket .  S i x  months e a r l i e r  Roth 

had purchased a $20,000.00 l i f e  insurance pol icy  on h i s  w i f e .  H e  

pleaded innocent t o  the  murder. After a t r i a l  a t  which Roth was 

found g u i l t y  of f i r s t- degree  murder, Roth was sentenced t o  l i f e  
0 
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i n  p r i s o n .  The p r o s e c u t i o n  d i d  n o t  even  s e e k  the d e a t h  p e n a l t y .  

R o t h ,  however ,  w a s  n o  less m o t i v a t e d  by g r e e d  and p a s s i o n  t h a n  

w a s  Bryan t  i n  the case a t  bar. Such i n c o n s i s t e n t  punishment  is  
@ 

c o n s t i t u t i o n a l l y  impermissible. 

B y  the same t o k e n ,  it is  a p p a r e n t  from the  f a c t s  reci ted i n  

Spivey v .  Sta t e ,  1 3  FLW 445 ( F l a .  1 9 8 8 ) ,  tha t  co- defendan t  

C r o f t o n  master-minded a scheme t o  have  her e s t r a n g e d  husband 

murdered and u l t i m a t e l y  h i r e d  Sp ivey  t o  c o m m i t  the murder f o r  

$20,000.00.  C r o f t o n  d i d  n o t  f a c e  the d e a t h  p e n a l t y ,  and w a s  

c o n v i c t e d  o n l y  of c o n s p i r a c y  t o  c o m m i t  murder .  The  Defendant  

here f a c e s  d e a t h  f o r  a s imilar  ac t .  

The d e a t h  p e n a l t y  must be a p p l i e d  " f a i r l y  and w i t h  r e a s o n-  

able c o n s i s t e n c y ,  or n o t  a t  a l l " .  Eddings  v.  Oklahoma, 455 U . S .  

104, 1 1 2  ( 1 9 8 2 ) .  H e r e ,  it w a s  n o t .  The t r i a l  c o u r t  found f o u r  

a g g r a v a t i n g  c i r c u m s t a n c e s  b u t  a l s o  found two m i t i g a t i n g  

c i r c u m s t a n c e s .  T h e  homicides of which Bryant  s t a n d s  c o n v i c t e d  

are n o t  s o  e x t r a o r d i n a r y  as t o  j u s t i f y  the i m p o s i t i o n  of the 

e x t r a o r d i n a r y  s e n t e n c e  of death. More i m p o r t a n t ,  the e x e c u t i o n  

of James Bryan t  c a n n o t  be r e c o n c i l e d  w i t h  the p r i s o n  s e n t e n c e s  of 

the d e f e n d a n t s  i n  Sp ivey  and R o t h  f o r  o f f e n s e s  which were n o  less 

p o i n t l e s s  or more j u s t i f i a b l e .  The s e n t e n c e  of death imposed 

upon James Bryan t  s h o u l d  be r e v e r s e d .  

B. 

The S e n t e n c i n g  P r o c e e d i n g s  Were C o n s t i -  
t u t i o n a l l y  D e f i c i e n t  Due t o  the S t a t e ' s  
Repeated E f f o r t s  t o  Minimize the 
Impor t ance  of the J u r y ' s  R o l e ,  thereby 
Denying the Defendant  Due Process of Law,  
Equa l  P r o t e c t i o n ,  and H i s  R i g h t  t o  a J u r y  
T r i a l  Guaran teed  by the F i f t h ,  S i x t h  and 
F o u r t e e n t h  Amendments t o  the U n i t e d  
S t a t e s  C o n s t i t u t i o n .  
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I n  F l o r i d a ,  the j u r y ' s  recommendation r e g a r d i n g  the s e n t e n c e  

i n  a cap i t a l  case i s  a f f o r d e d  g r e a t  w e i g h t .  Eng le  v. S t a t e ,  438 

So.2d 803 ( F l a .  1 9 8 3 ) ,  cer t .  d e n i e d ,  465 U.S. 1074,  104 S.Ct .  
e 

1430,  79 L.Ed.2d 53; Tedder  v.  S t a t e ,  322 So.2d 908 ( F l a .  1 9 7 5 ) .  

The a d v i c e  g i v e n  by the s e n t e n c i n g  j u r y  i n  F l o r i d a  is s o  i n t e g r a l  

and i m p o r t a n t  t h a t  it must be a f f o r d e d  g r e a t  weight, e.g. ,  Ri ley  

v. Wainwright ,  517 So.2d 656 ( F l a .  1 9 8 7 ) ;  Lamadline v. S t a t e ,  303 

So.2d 17 ( F l a .  1 9 7 4 ) ,  and can  be o v e r r i d d e n  by the judge  on ly  i f  

v i r t u a l l y  n o  r e a s o n a b l e  p e r s o n  c o u l d  agree w i t h  i t .  E.g . ,  Fead v .  

S t a t e ,  512 So.2d 176 ( F l a .  1 9 8 7 ) ;  F e r r y  v.  S t a t e ,  507 So.2d 1373 

( F l a .  1 9 8 7 ) .  Here, however,  the p r o s e c u t o r  made r e p e a t e d  com- 

ments t o  the j u r y  which were i n a c c u r a t e  and minimized the j u r y ' s  

s e n s e  of r e s p o n s i b i l i t y .  T h e r e f o r e ,  the d e f e n d a n t ' s  r i g h t s  under  

the F i f t h  and E i g h t h  Amendments t o  the U n i t e d  Sta tes  C o n s t i t u t i o n  

0 were v i o l a t e d  and he s h o u l d  be g r a n t e d ,  a t  leas t ,  a new 

s e n t e n c i n g  h e a r i n g .  

Here, the p r o s e c u t o r ,  d u r i n g  -- v o i r  d i re ,  p e r s i s t e n t l y  a d v i s e d  

the j u r y  t ha t  i t s  d e t e r m i n a t i o n  a f t e r  the s e n t e n c i n g  h e a r i n g  w a s  

"mere ly"  a recommendation. H i s  comments demeaned and minimized 

the impor tance  of the j u r y ' s  u l t i m a t e  role :  

"Upon a r e t u r n  of a j u r y  v e r d i c t  of 
g u i l t y  f o r  f i r s t - d e g r e e  murder ... the 
judge ... asks [ t he  j u r y ]  f o r  a recommen- 
d a t i o n  t o  h i m ,  t o  Judge  Pe r son ,  mere ly  a 
recommendation as t o  whether or n o t  ... 
one or more d e f e n d a n t s  who are c o n v i c t e d  
of f i r s t - d e g r e e  murder s h o u l d  or s h o u l d  
n o t  be e l e c t r o c u t e d  ... [ T R  1353-13541 

* * *  

T h e  j u r y  i n  the  second par t  recommends 
t o  the Judge  ... it is a recommendation. 
Only the Judge i n  the S t a t e  of F l o r i d a ,  
u n l i k e  i n  a l o t  of other s t a t e s ,  
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sentences defendants including defendants 
who are convicted of first-degree murder. 
The jury in Florida makes a recommenda- 
tion by a majority vote to the Judge who 
does the sentencing. [TR 1354-13551 

* * *  

The Court sentences and the jury of 
twelve makes a majority recommendation to 
the Judge who eventually does the 
sentencing ... and you make a 
recommendation to him." [TR 1355-13561 

The defendants, on the authority of Caldwell v. Mississippi, 422 

U . S .  320, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985), moved the court 

to strike the jury panel. [TR 1369-13741 The trial court denied 

the defendants' motion. [TR 13751 

Later, through a different prosecutor, the state persisted in 

its attempt to reduce the jury's sense of responsibility: 

At the conclusion of your deliberations 
in the second phase, in the penalty 
phase, you make a recommendation. 

Unlike the verdict in the guilt phase, 
where it must be unanimous, and the Court 
will instruct you on that, you make a 
recommendation in the second phase, what- 
ever that recommendation may be. 

* * *  

But your verdict is a recommendation to 
his Honor, Judge Person, because he is 
the only person who can impose the 
sentence. [TR 28901 

* * *  

Well, there is a decision called a 
recommendation and then there is a 
further decision and that is the Court's. 
[TR 28971 

In response to the expression by a juror of a reluctance to "send 

somebody to death", the prosecutor put the juror at ease and 
0 
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emphasized the  C o u r t  I s  r e s p o n s i b i l i t y  while d i m i n i s h i n g  tha t  of 

the j u r y :  0 
You make a v e r y  i m p o r t a n t  d e c i s i o n  i n  the 
p e n a l t y  phase. I t  is  a recommendation t o  
H i s  Honor, Judge  P e r s o n ,  and i t ' s  H i s  
Honor, Judge  P e r s o n ,  who weighs tha t  
recommendation and makes a d e c i s i o n  on 
what the  p e n a l t y  w i l l  be. [TR 28991 

Later ,  a g a i n ,  the p r o s e c u t i o n  downplayed the j u r y  I s  

r e s p o n s  i b i  li t y  : 

D o e s  eve ryone  u n d e r s t a n d  t h a t  the Cour t  
d o e s  the s e n t e n c i n g  i n  the S t a t e  of 
Florida? 

I n  T e x a s ,  the j u r y  does. 

D o e s  eve ryone  u n d e r s t a n d  t h a t ,  eve ryone  
i n  the f i r s t  row? 

M r .  T r a n v a n b i ,  do you u n d e r s t a n d  i f  you 
are a member of t h i s  j u r y  and r e t u r n e d  a 
g u i l t y  v e r d i c t ,  the Judge  w i l l  do the 
s e n t e n c i n g  a t  the c o n c l u s i o n ,  a t o t a l  
c o n c l u s i o n  of the case. 

Do you u n d e r s t a n d  i t ?  

MR. TRANVANBI : Y e s .  

MR. KOCH: Excuse m e .  

Judge ,  I object t o  t ha t .  

* * *  

THE COURT: A l l  r i g h t .  I w i l l  o v e r r u l e  
the  o b j e c t i o n  a t  t h i s  p o i n t .  [ T R  3255- 
3256 1 

The t r i a l  c o u r t ,  however ,  l a t e r  acknowledged the e x i s t e n c e  of the 

problem: 

... d u r i n g  j u r y  s e l e c t i o n  some of the 
s t a t e m e n t s  tha t  were made c o n c e r n i n g  the 
j u r y ' s  role  i n  phase t w o  may c o n c e i v a b l y  
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have been inferen t ia l ly  diminished i n  the 
way it was presented t o  them, tha t  your 
role  is  merely, and i t s  more than t h a t ,  
i t s  merely an advisory opinion t o  the 
Court and the Court re ta ins  the ultimate 
power t o  e i ther  impose or not impose the 
penalty. [ T R  61691 

I n  f ac t ,  the Court ultimately decided t o  modify i ts  charge t o  the 

j u r y  i n  order t o  ameliorate the harm already done and modified 

the standard jury instruction t o  eliminate the term ' 'solely". 

[ T R  6172, 6179, 62031 However, as defense counsel protested: 

Well, i t s  not l ike  get t ing the water back 
i n t o  the bo t t l e .  

We had a t r i a l  where over objection M r .  
Novick went in to  great lengths about how 
t h i s  is  only,  and the word only was 
stretched out i n t o  l ike  a four or f ive 
syl lable  word, only an advisory 
recommendation. 

The prosecutor does tha t  for an obvious 
reason. The Supreme Court said 
prosecutors cannot do tha t .  [TR 61721 

Neverless, during the prosecution's argument a t  the 

sentencing phase of the proceedings, it perpetuated the same 

theme it had in i t i a t ed  d u r i n g  -- voir d i re  t o  re l ieve the jury of 

the awesome responsibi l i ty  it actually had: 

You've got t o  understand here that  the 
advisory sentence that  you w i l l  be 
passing i s ,  the re ' r e  two advisory 
sentences and t h e r e ' s  two advisory 
sentences as t o  each of the defendants ... [TR 65421 

The prosecutor emphasized the term "recommend" and "advise" 

repeatedly. [ T R  6545, 6546, 6601, 6604, 66121 
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The conduct of the prosecution throughout t r i a l  created the 

reasonable probability that  it caused the jurors t o  relax the 

caution and deliberation i n  making a finding of fact or facts  
0 

from the evidence which the i r  d u t y  required, and t o  surrender, i n  

whole or i n  par t ,  the i r  functions and responsibi l i t ies  as fact  

finders. I t  invited the jury t o  reach a sentencing determination 

without attaching t o  themselves the odium of error and allowed 

them t o  think that  a mistake could be corrected by the future 

ac ts  of the t r i a l  court. This presented the "intolerable danger 

tha t  the jury w i l l  i n  fact  choose t o  minimize the importance of 

i t s  role"  - a s i tuat ion const i tut ional ly  impermissible under the 

landmark United States Supreme Court decision Caldwell v .  

Mississippi,  supra. 

The Caldwell Court reversed the defendant's sentence of death 

where the prosecutor commented that  a death sentence would be 

subject t o  appellate review. The Court held, simply, t h a t  "it is 

consti tutionally impermissible t o  r e s t  a death sentence on a 

determination made by a sentencer who has been led t o  believe 

that  the responsibil i ty for determining the appropriateness of 

the defendant's death r e s t s  elsewhere." Id.  a t  329. I t  noted - 
that  "legal  authori t ies  almost uniformly have strongly condemned 

the sor t  of argument offered by the prosecutor here." Id .  a t  - 
2642. The Court further noted that  t h i s  has been the view of 

almost a l l  the State  Supreme Courts that  have deal t  with the 

issue since Furman v .  Georqia, 408 U.S. 283 ( 1 9 7 2 )  and that  even 

before Furman the so r t  of argument offered by the prosecution was 

viewed as c lear ly  improper by most s t a t e  courts whether i n  
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capital or non-capital cases. See, e.g. People v. Morse, 60 

Cal.2d 631, 649-653, 36 Cal.Rptr. 201, 212-215, 388 P.2d 33, 

44-47 (1964); Pait v. State, 112 So.2d 380, 383-384 (Fla. 

1959); Blackwell v. State, 76 Fla. 124, 79 So. 731, 735-736 

(1918); People v. Johnson, 284 N.Y. 182, 30 N.E.2d 465 (1940); 

Beard v. State, 19 Ala. App. 102, 95 So. 333 (1923). 

The American Bar Association, in its standards for 

prosecutorial conduct, maintains the same position. See, ABA 

Standards for Criminal Justice; 3-5.8 (2d ed. 1980) ("References 

to the likelihood that other authorities, such as the governor or 

the appellate courts, will correct an erroneous conviction are 

impermissible efforts to lead the jury to shirk responsibility 

for its decision"). - Id., at 3.90. 

The Caldwell court therefore reached the inescapable 

c onc 1 us i on : 

The jury might "wish to 'send a message' 
of extreme disapproval for the 
defendant's acts. This desire might make 
the jury very receptive to the 
prosecutor's assurance that it can more 
freely err because the error may be 
corrected m appeal." Maqqio v. Williams, 

78 L.Ed.2d 43 (1983) (Stephens, J. 
concurring in judgment). Id. at 2641. 

464 U . S .  46, 54-55, 104 S.Ct. 311, 316, 

The same reasoning and conclusion apply here. A jury 

otherwise reluctant to sentence a defendant to death might well 

accept the invitation to "send a message of its extreme 

disapproval for the defendant's acts", content in the belief that 

the trial court's ultimate decision would supercede their own. 

Recent decisions of the Eleventh Circuit Court of Appeals and 
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t h i s  C o u r t ' s  r e c e n t  d e c i s i o n s  i n  C o m b s  v .  S t a t e ,  1 3  FLW 142 ( F l a .  

1988)  and Grossman v .  S t a t e ,  1 3  FLW 127 ( F l a .  1 9 8 8 ) ,  acknowledge 

the c o n t i n u e d  v i a b i l i t y  of the Ca ldwe l l  d o c t r i n e .  

I n  Adams v. Wainwright ,  804 F.2d 1526 (11th C i r .  1986)  

( p e n d i n g  r e h e a r i n g  -- e n  b a n c ) ,  the Cour t  a p p r o p r i a t e l y  n o t e d  t h a t  

under  F l o r i d a  l a w  the " l i m i t a t i o n  on the judges  exercise of the 

j u r y  o v e r r i d e  p r o v i d e s  a ' c r u c i a l  p r o t e c t i o n '  f o r  the 

d e f e n d a n t . " ,  c i t i n g  Dobbert v. F l o r i d a ,  432 U.S. 282, 295, 97 

S . C t .  2290, 2299, 53 L.Ed.2d 344 ( 1 9 7 7 ) .  T h e  Cour t  f u r t h e r  

n o t e d ,  c i t i n g  C a l d w e l l ,  tha t  the p r e j u d i c i a l  e f f e c t  of the 

p r o s e c u t o r ' s  argument w a s  i n c r e a s e d  by the f a c t  j u r o r s  would be 

l i k e l y  t o  f i n d  m i n i m i z a t i o n  of their  otherwise d i f f i c u l t  r u l e  of 

d e t e r m i n i n g  whether a n o t h e r  s h o u l d  d i e  a t t r a c t i v e ,  p a r t i c u l a r l y  

when they were t o ld  t ha t  the a l t e r n a t i v e  d e c i s i o n  makers were 

l e g a l  a u t h o r i t i e s  tha t  they might view as h a v i n g  more of a r i g h t  

t o  make s u c h  an i m p o r t a n t  d e c i s i o n .  - I d .  a t  2641. Thus,  as the 

Cour t  conc luded ,  and as is e q u a l l y  l i k e l y  here, the j u r y  

abdicated i ts  "awesome r e s p o n s i b i l i t y "  f o r  d e t e r m i n i n g  whether 

death was the appropriate punishment  i n  the f i r s t  i n s t a n c e .  T h e  

Cour t  e x p r e s s e d  the f e a r ,  as does  t h i s  wr i te r ,  that  the 

d e f e n d a n t  : 

... might  be e x e c u t e d  a l t h o u g h  n o  
s e n t e n c e r  had e v e r  made a c o n s i d e r e d  
d e t e r m i n a t i o n  t ha t  death was the appro- 
pr i a t e  s e n t e n c e  i f  h i s  s e n t e n c e  were 
a l lowed  t o  s t a n d .  

- See, C a l d w e l l ,  105 S . C t .  a t  2641. Accord ing ly ,  the Cour t  deemed 

the d e f e n d a n t ' s  death s e n t e n c e  u n r e l i a b l e  and r e v e r s e d  the 
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D i s t r i c t  C o u r t ' s  d e n i a l  of habeas c o r p u s  r e l i e f .  

S i m i l a r l y ,  i n  Mann v.  Dugger, 817 F.2d 1471 (11th C i r .  1 9 8 7 ) ,  0 
the Cour t  r e v e r s e d  and remanded a s imi lar  d e n i a l  of the 

d e f e n d a n t ' s  habeas  c o r p u s  p e t i t i o n .  Again r e c o g n i z i n g  the 

Florida Rule t h a t  a t r i a l  c o u r t  must g i v e  great  weight t o  a 

j u r y ' s  recommendation, M c C a m p b e l l  v .  S t a t e ,  421 So.2d 1072,  1075 

( F l a .  1 9 8 2 ) ,  the Cour t  a p p r o p r i a t e l y  conc luded ,  as t h i s  Cour t  

s h o u l d  here, tha t  the  p r o s e c u t o r ' s  comments "mis l ed  the j u r y  as 

t o  their  a c t u a l  ro le .  'I : 

T h e  j u r y  was l e f t  w i t h  a f a l s e  i m p r e s s i o n  
as t o  the s i g n i f i c a n c e  of their  
s e n t e n c i n g  role.  T h i s  f a l s e  i m p r e s s i o n ,  
as acknowledged i n  A d a m s ,  c r e a t e d  a 
danger  of b ias  i n  f a v o r  of the d e a t h  
p e n a l t y .  I d .  a t  1482;  C a l d w e l l  a t  1532. 

Moreover,  the Cour t  r e c o g n i z e d  t ha t  the f a c t  tha t  most of the 

p r o s e c u t o r ' s  comments were made d u r i n g  v o i r  d i r e  d i d  n o t  detract  

from the C o u r t ' s  c o n c l u s i o n  tha t  the g r a n t i n g  of habeas c o r p u s  

r e l i e f  was e r r o n e o u s  s i n c e  ''comments made prior t o  the s e n t e n c i n g  

-- 
0 

p h a s e  can  e s t a b l i s h  a C a l d w e l l  v i o l a t i o n . "  I d .  a t  1483,  A d a m s  a t  

804 F.2d 1531, n.7.  

- 

The d e f e n d a n t  w a s  s e v e r e l y  p r e j u d i c e d  when, i n  a d d i t i o n  t o  

a l l  the other inf lammatory  e v i d e n c e  t o  which the j u r y  was 

improperly exposed ,  the j u r y  was m i s l e d  by the s t a t e  t o  misun- 

d e r s t a n d  and u n d e r v a l u e  i ts  c r u c i a l  ro le  i n  the d e t e r m i n a t i o n  

whether the  d e f e n d a n t  would l i v e  or d i e .  T h a t  min imiza t ion  of 

the j u r y ' s  s e n s e  of r e s p o n s i b i l i t y  i n v i t e d  the j u r y  more r e a d i l y  

t o  impose the death p e n a l t y .  Because the d e f e n d a n t  w a s  d e n i e d  a 

proper d e t e r m i n a t i o n  b y  the j u r y  of the propr ie ty  of the death 
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penalty in the first instance, the defendant's sentence cannot be 

sustained. At the very least, therefore, the defendant's 

sentence of death should be vacated. * 
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CoNCLUSIoN 

T h e  d e f e n d a n t  s t a n d s  c o n v i c t e d  of the most s e r i o u s  of 

f e l o n i e s  and has been  s e n t e n c e d  t o  the u l t i m a t e  i r r e v o c a b l e  

p e n a l t y  a f t e r  a t r i a l  t a i n t e d  - ab i n i t i o  by a c o n s t i t u t i o n a l l y  

d e f e c t i v e ,  and r a c i a l l y  biased,  j u r y  s e l e c t i o n  p r o c e d u r e .  The 

d e f e n d a n t ' s  compel led  j o i n t  t r i a l  w i t h  h i s  three v i c i o u s l y  

a c c u s a t o r y  s e l f - i n t e r e s t e d  c o-de f endan t s so  e g r e g i o u s l y  

p r e j u d i c e d  h i m  t ha t  he was doomed t o  c o n v i c t i o n  from the s t a r t .  

A t  t r i a l ,  the p r o s e c u t i o n ' s  i n t r o d u c t i o n  of the d e f e n d a n t ' s  

post- arrest  s t a t e m e n t ,  b u t c h e r e d  t o  s u c h  a degree tha t  it w a s  

changed t o  an i n c u l p a t o r y  from an e x c u l p a t o r y  document,  as w e l l  

as the i n t r o d u c t i o n  of e v i d e n c e  of c o l l a t e r a l ,  u n r e l a t e d ,  acts of 

misconduct  and unproved crimes, coup led  w i t h  the t r i a l  c o u r t ' s  - ex  

parte communicat ions w i t h  the j u r y ,  c o m p l e t e l y  d e n i e d  the 

d e f e n d a n t  a f a i r  t r i a l .  Moreover , the p r o s e c u t i o n ' s  p e r s i s t e n t  

attempts t o  minimize the impor tance  of the j u r y ' s  ro le  i n  the 

s e n t e n c i n g  p r o c e d u r e  r e n d e r e d  the  p e n a l t y  phase of t h i s  case 

f u n d a m e n t a l l y  d e f e c t i v e  and the i m p o s i t i o n  of the death p e n a l t y  

can  be shown t o  be a d i s p r o p o r t i o n a l  a p p l i c a t i o n  of the u l t i m a t e  

s e n t e n c e .  Accord ing ly ,  the  d e f e n d a n t  I s  c o n v i c t i o n s  and s e n t e n c e  

of d e a t h  must be r e v e r s e d  by  t h i s  Cour t  on appeal. 
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