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PRELIMINARY STATEMEWT 

Michael Keen wa8 the Defendant and the State of Florida was the Prosecu- 

tion in the Circuit Court of the Seventeenth Judicial Circuit o f  Florida. The 

Parties will be referred to by name or as Appellant or Appellee. 

The following ~ymb018 will be used: 

11 1Rll Record on Appeal of F i r &  T r i a l  

11 2R11 

" 1SR" 

'I 2SR" 

1lIBll Initial Brief of Appellant 

"-11 Anewer Brief of Appellee 

Record on Appeal of second Trial 

First Supplemental Record of Second Trial. 

Second Supplemental Record of Second Trial 
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STA- OF THE CASE 

Appellant seliee on the Statement of the Case in the Initial Brief. 

STATESNEZQT OF THE FACTS 

Appellee's Statement of the Facts violatee Rule 9.21O(c), Florida Rules 

o f  Amellate Procedure. The comments to the rule note it strictly requires 

appellees to omit a statement of the facts except to the extent appellee 

dieagrees with the intitial brief's version. In this case, Appellee merely 

stated that it did not accept Mr. Keen's Statement of the Facts and proceeded 

to include its own 22 page counter-statement. Appellee never specifies ite 

disagreements with Mr. Keen's Statement of the Facts. This Court should 

diaregsrd Appellee's Statement o f  the Facts ag it violates the rules. 

Assuming, armendo, that this court may consider Appellee's Statement of 

the Facts, Mr. Keen would point out the following inaccuraciee and/or ommiasions 

in Appellee'B Statement of the Facte. Appellee asserte that Shapiro stated he 

testified "to do justice." AB 8. However, Appellee neglects the following 

portion of the cross-examination of Shapiro. 

Q. My question, sir, was you knew that you needed to cooperate with 
the police to get yourself out of  trouble? 
A. There was a time when I felt that way, yes. 
Q. Okay. And, in fact, you have never been arrested for murder in 
connection with this incident; have you? 

Q. You have never been arrested for any crime in connection w i t h  
this incident; correct? 
A. That's correct. 
Q. You've never been charged by the State Attorney's office with 
murder in connection with your involvement in this incident; have 

A. No, sir. 
Q. And you've never been charged by the State Attorney's Office with 
any crime because af your involvement in this incident; is that 
correct? 
A. That'e correct ... 
Q. Are you aware that the proeecutor's office has indicated to your 
attorney that they were placed in an either/or position of either 

A. NO. 

you0 

prosecuting you or Mr. Keen, and they opted to prosecute Mr. Keen? 
A. Yes. 

2R 544-546. Appellee points out the testimony that continued payments after 

death "is consistent with" attempting to create an appearance of Lack of 

knowledge of: death. AB 9. However, it fails to point out that the policy holder 

is obligated to continuing making payments until a declaration of death, which 

2 



'I 

I 
I 
I 
I 
I 
I 
I 
1 
1 
u 
I 
1 
I 
I 
I 
I 
I 
I 

3 

had not occurred. 2R 607. Appellee pointEi out that (former) Officer Mimoso at 

first stated that in his police experience that people in shock are excited, 

unless they are unconscious. AB 11-12. However, Mimoeo limited his comments, 

saying "most of the time" he was involved with people in shock, "they were very 

excited". 2R 674. Appellee states that Mr. Keen discusfled the possibilty of 

giving a statement to make Shapiro Less important to the State's case, thus 

making it lees likely that he will get immunity. AB 13-14. Thie is somewhat 

misleading. Officer Scheff actually testified: 

Mr. Keen was somewhat perturbed by that and we had a conversation 
back and forth regarding the possibility of obtaining a statement 
from him 130 that Ken Shapiro might not have quite aa important a 
role in the case; and therefore, the State Attorney'fl Office might 
be less likely to grant him immunity if they did not, you know, need 
his - Ken Shapiro's statement as much. (Emphasis supplied). 

2R 743. Appellee aeaerts that the Amabile handwritten statement includes an 

"admission" that Keen discussed the insurance money after Anita's disappearance. 

AB 15. This ie somewhat misleading. The following is the actual colloquy: 

Q: "Earlier in your first statement, didn't you tell me and Rich - 
and I quote - 'I'm not going to deny that the insurance money was 
discussed after Anita disappeared.'" 
A: "If I said that, it came out o f  an emotional state. My whole 
life, my ambiance was down the drain. I gave things away, sold 
thinge, let things get repoasessed and went to California. I didn't 
care about anything then. 1 was flat broke when I got back. 
"Q:  What I'm aeking, Mike, you told Rich and myaelf that the money, 
insurance, was discussed." 
A: "By Kennv, such as what are we going to do with it, but that was 
discussed long after that day." 

2R 712-713 (e.a.). 

Mr. Keen never stated that "everything" contained in the Amabile 

handwritten statement is false. AB 20. He stated that **a lot" was taken out of 

context. 2R 1029. Mr. Keen did not say that Hickey went through his caBe file, 

when he waa out of the cell, rather he said that Hickey could have learned about 

his case thia way. 2R 1043. 

ARGUMENT 
FOR AU POINTS NOT DISCUSSED BELOW, ApPELL?WC RELIES ON TBE 
ARGUMENTS AWD AUTHORITIES IN HIS INITXAL BRIEF. 

POINT I 
TBg TRIAL mURT ERRED IN FAILING To DECLARE A MISTRIAL AFTER THE 
MEMBERS OF THE JURY REaD A HIGHLY INFLAMWATOF~Y MAGAZINE ARTICLE IN 
!l!HE JURY ROOM, DURING DELIBERATIONS 



Appellee relies almoat completely on the jurora' atatements that the 

unauthorized materials did not affect them. AB 38-40. The trial judge also 

seamed to employ thia analysis. 2R 1370-1372. ThiB is contrary to thia court's 

opinion in State v. Hamilton, 574 So.2d 124 (Fla. 1991). In Hamilton this Court 

condemns "the improper inquiry into the thought processes of jurors," including 

baaing harmless error on the juror's thought processes, as in Doutre v. State, 

539 So.2d 569 (Fla. lsJt DCA 1989). In Doutre, the court relied on statements of  

the jurors that they only relied on the law and the evidence and the unauthor- 

ized material did not affect them to reach a finding of harmless error. 539 

So.2d at 570. This is precimly what the trial court did here. The application 

of Hamiltan (especially Hamilton'a disapproval of Doutre) to this case mandates 

a new trial. 

The analyais employed in Hamilton goes to two questions: (1) whether any 

jurors actually read the material: (2) the material's content. In Hamilton, this 

Court found there was no evidence that any juror actually read the magazines, 

and they ware automobile magazines which were unrelated to any legal or factual 

matter in the case. Hamilton, 574 So.2d at 130-1. Thus, the error was harmless. 

However, this Court etated, llObviously, thia conclusion might be different if 

the magazines dealt with legal or factual matters that might be deemed to have 

some relevance to the case.* Id. at 131 n.9. 

The application of the Hamilton analysiB to the present case reveals that 

two jurors took great interest in the material and that the material is highly 

prejudicial. Appellee's summary of the jury misconduct leaves out several 

important aspects of the jurors. testimony. AB 38-40. Juror Fischstti atated 

that he found portiona of the article dealing with the tactica of criminal 

defense lawyers to be "interesting"'. 2R 1312. He bracketed and underlined the 

parts he found to be "most interesting". 2R 1312. This was the only article in 

any magazine that he marked. 2R 1312-1314. He initially denied showing the 

magazine ta Juror Rodriguez, but later admitted doing this. 2R 1312-1314, 1349. 

He ale0 stated, ""I assume you have the books back there for us to read. If it 

was that big of a deal, I don't understand why the book was there." 2R 1354. He 

4 



clearly thought the Court had approved reading the article. Appellee falsely 

states Fiechetti "unequivocally stated" hie verdict and Rodriguez ' were the same 

when Rodriguez handed him the marked article. AB 39. Fiechetti actually said: 

DEFENSE COUNSEL: At that point in time was Mr. Rodrigusz'a position 
on the verdict different than yours? 

MR. FISCHETTI: I don't think so. 

2R 1350. This is hardly unequivocal. 

Juror Rodriguez stated that he and Fischetti "debated back and forth on 

the points in the article" in the preeence of the other jurors during delibara- 

tions. 2R 1327, 1330. Appellee asserts that Rodriguez testified that he had 

reached his verdict before he saw the article. AB 40. This is very misleading. 

He was asked about thio on two occaoions. The following occurred: 

THE COURT: Had your vote already been in on the case when - before 
you saw this article? 

MR. RODRIGUEZ: No. 

THE COURT: Had it been i n ?  

MR. RODRIGUEZ: We had taken polls, but we hadn't come up with a 
conclueiva poll as to a verdict. This is before the sentence. W e  had - we had -- I mean. 3 had reached a decision, however, you know. I 
mean, it wasn't a final decision I don't think. 

2R 1328. (Although the juror mentioned the sentence, it was clear from all the 

testimony that the jury misconduct took place during the guilt phaae dalibsra- 

tions. ) 

Juror Rodriguez was again aaked about the statue of his verdict when he 

received the highlighted article. 

MR. WILLIAMS: You had already arrived at the verdict that you were 
going to reach? 

NR. RODRIGUEZ: Not my final verdict, no. 

2R 1330. A fair reading of Mr. Rodriguez's testimony is that he may have had a 

tentative leaning, but had not reached a "final verdict". 

Rodriguez also stated that he "believed" that Fischetti waB uaing the 

article to convince him that the case "doesn't have to be proved to all 

conclusiveness". 2R 1329. It is clear that Rodriguez believed that Fischetti 

was using the article to alter his evaluation of the evidence and to affect his 

5 



view of reasonable doubt. Hamilton specifically disapproved of the portion of 

Doutre which held to be harmlesa error material which could have affected the 

jury's understanding of the term "reaeonable doubt". 574 So.2d at 127 n.6. 

The content of the article is highly prejudicial. Appellee's description 

Of the article is incomplete and inaccurate. Appellee states that the article 

only dealt w i t h  the Hanson and Levin cases and only with the trial technique of 

attacking the victim's credibility on the stand. AB 43. Both of these assertiona 

are false. The article also discusses the case of Bonnie Garland, where the 

defenes attorney first made a name for himself by winning "a lesser charge of 

manslaughter". 2R 1478. It discuases the John Gotti trial: 

During the recent federal racketeering trial that ended in the 
acquittal of alleged Mob Boa# John Gotti, defense lawyers launched 
savage peraonal attacks against Proaecutor Diane Giacalone; they 
even made wild charges that Giacalone had given her underwear to a 
prospective witness to testify. 

2R 1478. A New Yark University professor says: thia "represents a break down in 

the last thread of civility." 2R 1478. It discusses the Bernhard Coetz case, 

asserting defense attacks on victims and witnesses in that case were improper. 

It states Goetz's "attorney has relentlessly highlighted the criminal intentions 

of the four (who were both victims and state witnesses)." 2R 1478. Time opines 

the American Bar Association and judges are powerleas to stop these abusea. 

The article also criticized much more of criminal defense practice than 

merely the practice of attacking victims' credibility on the atand. The aubtitle 

of the article is "Defense lawyers raise hackles by attacking victims and 

prosecutors". 2R 1478. The article dealt with not only attacking living victims 

as witnesses, but also dealt extensively with creating eympathy for homicide 

victims, especially female homicide victims who are killed by their lovers. 

Indeed the Levin and Garland cases both involve this type of  case. 2R 1478. The 

article goes on at great length about the need €or vietima' rights legislation 

and the crusadee of the "grief stricken fathera" o f  female homicide victims 

killed by their lovers. It quotes Ed Koch, then Mayor of New Pork City, in 

aupport of such legislation. The article also quoted an official of the National 

Organization for  Women that many of the attacks on women victims are "very 
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sexist". It also highlighted the "savage personal attacks" made on the 

prosecutor in the Gotti case, including charges of improper benefits given to 

a witness to testify. The article also points out how the ABA and individual 

judges are powerless to atop these abuses, even though they are "morally wrong". 

It quotes a LOB Angeles attorney concerning the fact that judges consistently 

err on the side of the defense in order to avoid giving rise to appellate 

issues. 2R 1478. Time states that "the only palliative seems to be public 

protest". 2R 1478. This article goes far beyond the narrow scope which Appellee 

attempts to impoae on it. It is a broad based attack on the ethics and 

techniques of the criminal defense bar. 

Appellee aeserts that the article was not inflammatory. AB 38, 43. This 

is absurd. How else can you describe an article which diacusses such thinga as 

a charge that a prosecutor gave a witness her underwear in exchange for his 

testimony, quotes a prominent law professor that current criminal defense 

tactics "represent a breakdown in the laat thread of civility", describe a 

defense lawyer's attempt to obtain a homicide victim's diary to show "her kinky 

and aggressive sex life", and which describes criminal defense tactics as 

"morally wrong" and l'sexist"? Inflammatory is certainly accurate, if not 

understated. 

Appellee alleges that the trial court analyzes the content of the article. 

The only thing mentioned in the Court's order is the jurors' statements that the 

article had no affect on them. 2R 1370-1372. It is true that at one point during 

the evidentiary hearing the judge commented on the content of the article. 2R 

1346-1347. However, these commenta were in a dialogue with defense counsel, were 

not the Court's ultimata findings, and are very confusing. See Bovnton v. State, 

473 So.2d 703, 707 (Fla. 4th DCA 1985) (en bane), aff'd 478 So.2d 351 (Fla. 

1985) (comments "tossed out orally in a dialogue" are not reliable). The trial 

court's ultimate findings only discuesed the jurors' self-assessments the 

article did not affect them; it did not analyze article's content. 2R 1370-2. 

This is precisely what Hamilton condemns in Doutre. 

Appellee also relies on the fact that the jury was given an instruction 
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on reasonable doubt to render any error harmlese. AB 44. If this was correct, 

all jury misconduct in criminal cases would be harmless. Thia is not the law in 

Florida. See Hamilton, suwfa. 

None of the caees relied on by Appellee are diepositive here. In Bottoson 

v. State, 443 So.2d 962, 966 (Fla. 1983) the unauthorized materials merely 

reproduced admitted testimony. In Clark v. State, 443 So.2d 973, 976 (Fla. 1983) 

the jury requested to see a jacket which had been excluded from evidence. The 

trial court denied the request and gave the jury an instruction to "not draw any 

inference8 from anything said about the jacket, nor should it speculate as to 

why the jacket was not in evidence." Id. at 976. This is very different from 
the present case where jurors where actually highlighting and debating 

unauthorized material, which at leaat one thought the Court had approved, and 

which had no limiting inetruction of any sort. Doyle V. State, 860 So.2d 353, 

356-357 (Fla. 1984) involved a juror's comment to defense counsel after the 

close of the state's case, "Good luck. You're going to need it." Id. at 356. The 
judge gave a curative inetruction approved by defense counsel. Thie is very 

different from inflammatory material being debated by jurors, durinu dalibera- 

tions, without any cautionary inatruetion. Perry v. State, 200 So. 525,  527 

(Fla. 1941) concerned an improper question to a witness, where the defense 

objection was sustained and a curative instruction was given. This case does not 

even involve jury misconduct. 

The Federal cases relied on by Appellee are also distinguishable. Smith 

v. Phillips, 455 U.S. 209 (1982) involved a juror'e job application to be an 

investigator in the prosecutor's office. This is very different from considering 

inflammatory materials during deliberations. Rushen v. Spain, 464 U.S. 114 

(1983) involves ex naste communications between the judge and a juror during the 

evidence. Thie i s  different from misconduct during deliberations. (Both of the 

cases involve Federal habeas petitions. Thus, the standard is the minimum under 

the Federal Constitution. Of course, this Court is free to set a higher standard 

under the Florida constitution. Sac Walls v. State, So.2d , 16 F.L.W. 
S254 (Fla. April 11, 1991); Haliburton v. State, 514 So.2d 1088 (Fla. 1987). 
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However, even under the Federal standard this case must be reversed.) Adfmi v. 

United states, 346 F.2d 654 (5th Cir. 1965) involved jurors looking at newspaper 

headlinea during the course o f  a trial and then not reading the articles. Id. 

at 659. Thie ie different from the current situation, where jurore highlighted 

and debated inflammatory materials during deliberatione. In United Stater v. 

Boatwriqht, 446 F.2d 913 (5th Cir. 1971) there were law books in the jury room. 

- Id. at 915. Although the opinion is somewhat cryptic,it appears that the jury 

did not actually read the booke. This is very different from the present case. 

Appellee cites no case with jury misconduct similar to the present case. 

Appellee has also made no attempt to reply to the numerous Federal and out-of- 

etate cases, cited by Mr. Keen, which deal with analogous situations and which 

hold a new trial is required. 

Appellee asserts that the article is harmless, as the defense did not use 

any of the techniques discussed in the article. (1) This is factually incorrect. 

(2) Even if thia were true, the error would still be harmful, as the article 

contained emotional appeals for victim sympathy, especially for female homicide 

victims who are killed by their lovers; it is a generalized attack on the ethics 

and credibility of the criminal defense attorneys; it talks about how judges and 

the ABA are powerless to stop theee abueea, thus encouraging jurors to do the 

job; and it specifically mentions the appellate process and how judges bend over 

backwards to rule for the defense in order to avoid appellate reversal. 

An analysis of the content of the article reveals the impossibility o f  

Appellee showing the error to be harmless beyond a reasonable doubt. During 

deliberations, after the jury had twice indicated deadlock, two jurors discussed 

the article, "Whose Trial Is It Anyway?: Defense Lawyers Raise Hackles by 

Attacking Victims and Prosecutora.vl Portionrr of the article were underlined by 

juror Fischetti which "were some of the points that interested me the most." 2R 

1312. One highlighted portion criticizes defense counsel in the nationally 

publicized murder of Jennifer Levin €or seeking, unsuccessfully, to obtain the 

victim's diary to show her aberrant sex life. 

By that time, however, Levin'a character had bean impugned and the 
anguiBh of her father amply replenished. Her grief-stricken father 
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has appeared in court wearing a JUSTICE FOR JENNIFER button. 

In the next highlighted section, the article tells the same defense attorney had 

won a "leseer charge of manslaughter" in a caae involving a man killing his 

girlfriend with a hammer. 

It was BUggeStd" said her (victim's) father Paul bitterly, "that 
she was a manipulative, rich, spoiled person who didn't treat this 
lovely man who murdered her nicely. 

He now works for victim's rights legislation. The final underlined portion 

emotionally pleas for victim sympathy, especially for female homicide victime 

killed by their lovers. It states the justice system is biased towards the 

defense, denies "victim's rights, *I and permits "morally wrong" criminal defense 

tactics. 2R 1478. 

The non-highlighted portions of the article are equally inflammatory. They 

describe public revulsion over defense tactics in the highly publicized razor 

blade slashing of Marla Hanson, another young female victim, noting the spate 

of victim'e rights editorials inspired by that case. Mr. Keen's guilt and 

penalty defenses were prejudiced contrary to the Eighth and Fourteenth 

Uendments. Evidence or argument designed to create sympathy for a homicide 

victim is irrelevant and improper. Rowe v. State, 120 Fla. 649, 163 So. 22 

(1935); Melbourne v. State, 51 Fla. 69, 40 So. 189 (1906); Garron v. State, 528 

So.2d 353, 358-9 (Fla. 1988). It constitutes a Fourteenth Amendment violation. 

See P a m e  v. Tennessee, 59 U.S.L.W. 4814 ( U . S .  June 27, 1991); Jackson v. 

Duaaer, 547 So.2d 1197 (Fla. 1989). The logic of these caees applies equally to 

victims as a class creating an unacceptable risk of arbitrary action by an 

inflamed jury. This article urged the jury to use Michael Keen to avenge all 

victims, especially female homicide victims. 

The article specif ically mentions the fact that judges bend over backwards 

to rule for the defense in order to avoid to avoid appellate reversal and that 

"the only palliative seems to be public protest". 2R 1478. (Although this was 

in the context of cross-examining the victim, the comment carries the potential 

for much broader application by a juror.) This portion of the article is harmful 

error in several respects. Both this Court and the United States Supreme Court 
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have held that referencea to appellate review which diminish the jury's sense 

of responsibility are reversible error. Caldwell v. Mississippi, 472 U.S. 320 

(1985); Pait v. State, 112 So.2d 380, 383-384 (Fla. 1959); Blackwell v. State, 

76 Fla. 124, 79 So. 731, 735-736 (Fla. 1918). Additionally the thrust of this 

portion of the article is to encourage jurors to make up for the inactivity of 

judges. This may well have pushed a deadlocked jury to conviction. 

The error in this case is clearly harmful. Both Appellee and the trial 

court did exactly what the Hamilton opinion condemned in Doutre; ignare (and 

distort) the content of the article and rely almoet solely on the jurors 

statements of "no effect". The timing o f  the article also demonstrates its 

harmful nature. The jury had deliberated for a day and sent back two indications 

of deadlock. Then two jurors diecussed this highly inflammatory article, which 

one had highlighted. Juror Rodriguez stated that he did not have his "final 

verdict" when Fiechetti tried to use the article to show that the case "doesn't 

have to be proved to all conclusiveness". This Court ha8 previously noted the 

close nature of the evidence. Keen I. The error was clearly harmful in both the 

guilt and penalty phaaas. (The penalty verdict was only 7-5. Virtually anything 

could have tipped the balance.) Reversal for a new trial is required. 

POIWT TI 
THE TRUIL COURT ERRED IN REFUSING To =LEASE OR IWSPEC!l! CAHERA 
THE GRAND JURY TESTIMONY OF KEN SHAPIRO. 

Appellee's reliance on the doctrine of the law of the caae is miaplacad; 

this Court did not discuss the issue of grand jury testimony in Keen I. Appellee 

assumes this Court found the issue to be without merit. AB 45-46. However, thie 

assumption is no basis to invoke the doctrine of law of the case. The doctrine 

of law o f  the case is limited to "questions of law actually presented and 
considered on a former appeal." U.S. concrete Pi- Co. v. Bould, 437 So.2d 1061, 

1063 (Fla. 1983) (e.a.); 888 Coastal Petroleum v. American cyanamid, 492 So.2d 

339, 344 (Fla. 1986) (dicta in an opinion is not Law of the case); Myers v. 

Atlantic Coaet Line Railroad Company, 112 So.2d 263, 267 n . 6  (Fla. 1959) (Same); 

-- see ale0 Prime Manaqement Co. v. W & C Associates, 548 So.2d 696, 697 (Fla. 3d 

DCA 1989) (per curiam affirmance of trial court order granting a new trial on 
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several grounds ifl not approval of all the groundsr). In this case, there is no 

discussion at all of the issue: law of the case does not apply since this Court 

has not considered the issue. Assuming, arcmendo, that law o f  the cage might 

apply, it still does not bar consideration o f  this issue. A court has the power 

to reconsider ita ruling if it becomes convinced that the original ruling is 

erroneous. Beverly Beach Properties v. Nelsan, 68 So.2d 604, 607-608 (Fla. 

1953); Massie v. University of Florida, 570 So.2d 963, 974-976 (Fla. 1st DCA 

1990). Intervening case law iB grounds to reconsider a previous decision. United 

States V. Cherry, 759 F.2d 1196,1208 (5th Cir. 1985). In this case there has 

been subetantial intervening caselaw. Miller v. Duuqer, 820 F.2d 1135 (11th Cir. 

1987) and Hopkinson v. Shillinqer, 866 F.2d 1185 (10th Cir. 1989), modified 888 

F.2d 1286 (10th Cir. 1989) (en banc) both were rendered after this Court's prior 

opinion. Theme are the first eases which applied the principles of Pennsvlvania 

v. Ritchie, 480 U.S. 39 (1987) to grand jury testimony. Also subsequent to the 

prior opinion is Butterworth v. Smith, 110 S.Ct. 1376 (1990) in which the United 

States Supreme Court declared Florida's grand jury necrecy statute to be 

unconstitutional in certain circumstancee. Thus, even if this issue were to be 

considered law of the case, there are vary goad reasons to reconsider it. 

Appellee also relies on a series of cases from 1982 and earlier, as well 

a8 the grand jury secrecy statue. AB 45-46. It is questionable whether any of 

these are still the law, at least in terms o f  the denial o f  in camera review. 
Indeed, the grand jury secrecy statute has been declared unconstitutional, in 

certain circumstances, in Butterworth v. Smith. All of these cases are prior to 

Miller and Hopkinson. Miller and Hopkinson greatly expand the right to release 

or in camera review. Jent, relied on by Appellee, is the culmination of this 
line of cases. Jent cannot still. be the law in light of subsequent decisions. 

Ritchie and Hopkinson both hold there is a right to an camera review upon 

request for exculpatory or impeaching evidence, without pointing to any specific 

showing of exculpatory evidence. Thie is different from the standard in Jent. 

- Jent itself was the companion case in Miller, supra. Miller overruled this 

Court's opinion in Jent and ordered in camera review of the testimony. The 
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Miller opinion explained the threshold required for 9 camera review is far 
lower than for ultimate release. 798 F.2d at 429-430. It states: 

Sometimes an in camera inspection ie necessary to determine if a 
party has shown sufficient particularized need. 

- Id. at 429. The Jent opinion does not set forth this lower standard.' 

Appellee's attempt to distinguish Dennis v. United States, 384 U.S. 855 

(1966) is not persuasive. AB 46-47. Appellee relies on the fact that the 

government's brief stated: 

there is substantial force to petitioners' claims that the interest 
in eeerecy was minimal in light of the oft-repeated teetimony of the 
witnesses and that the arguments they now advance, if made at trial, 
might have suggested in camera inspection as an appropriate course. 

- Id. at 869. However, the opinion goes on to say: "But the Government argues that 

it was not error far the trial judge to have denied petitioners' motions. With 

this latter proposition we disagree, and we reverse." Id. Thus, it is clear that 

the government's ultimate position in Dennis was that reversal was not required. 

However, the United States Supreme Court reversed. Furthermore, the reasons the 

Government partially conceded in Dennis apply here. The witness, Shapiro, had 

testified twice. There is no secrecy interest. There was a proper pre-trial 

motion. However, the ultimate issue is a defendant's entitlement to release or 

- in camera review under the Florida and Federal Constitutions. Constitutional 

rights can never be dependent on the idiosyncracies of individual government 

attorneys. Appellee also pointed out that the Court in Dennis stated that the 

charge could not be proved without the four witnesses whose grand jury testimony 

that waa ordered revealed. Id. at 872. However, thie is a distinction without 

a difference. In the present case, this Court haa recognized that the "evidence 

against Keen ... was primarily based on the testimony of Ken Shapiro". Keen, 504 
S0.2d &t 397. 

It would be legerdemain to characterize the evidence as overwhal- 
ming; the real jury issue presented in this trial centered on the 
credibility o f  Shapiro versus the credibility of Keen. 

The subsequent history of Jent must also be noted. In camera review 
revealed Brady material that had to be released. Both Jent and Miller ultimately 
received new trials and were freed after twelve yearfl on death row. The earlier 
release or in camera review of the grand jury testimony may well have solved this 
unfortunate situation. 
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- Id. at 401. Even with Shapiro'e testimony, the jury deliberated for two days, 

and gave two indicatione of deadlock. It is clear that he was a critical 

witness. Appellee overlooks Dennis's most important fact; the United States 

Supreme Court reversed for a new trial due to the failure to releaee or review 

- in camera the grand jury teetimony. The Court also reaffirmed ite prior 

statement from United Statea v. Socony-Vacuum Oil Co., 310 U.S. 150,  234 (1940) 

that: "after the grand jury's functions are ended, disclosure ia wholly proper 

where the ends of justice require it." Dennie, suura at 870. 

Appellee'a attempt to distinguish Pennsylvania v. Ritchie, 480 U.S. 39 

(1987) is unpareuasive. AB 46-47. Appellee contends the confidentiality 

intereflts in grand jury testimony in question are greater than in the records 

at issue in Ritchie. Both the Eleventh Circuit and the Tenth Circuit have 

specifically held Ritehie applies to grand jury testimony. Miller v. Duaaer, 820 

F.2d 1135 (11th Cir. 1987); Hopkinson v. Shillinuer, 866 F.2d 1185 (10th Cir. 

1989), modified 888 F.2d 1286 (10th Cir. 1989) (en banc). Appellee's argument 

makes little sense. Ritchie involved a defendant who was accused of having raped 

his 13-year old daughter two or three times a week for the previoua four years. 

480 U . S .  at 43. The confidential file which the defendant was meking to obtain 

was the alleged victim's Children and Youth Services file concerning her sexual 

abuse. There wae also no evidence in Ritchie that the child had ever told an 

inconsistent version. Here, Shapiro claimed to be a participant in murder and 

a lengthy cover up. Clearly, an innocent child-rape victim has a greater 

confidential interest in the intimate details of her sexual abuse than an 

admitted murder participant, who ha8 already testified publicly, has in grand 

jury testimony. 

POINT 111 
TH& T R I a  COURT ERRED IN PERMITTING VARIOUS STA-S OF 

Appellee relies on the doctrine of law of the case €or 

APPELtAwT 

its responee to 

most aapects of this issue. AB 47-48. Law of the case does not control 

disposition for several reasons. The doctrine does not deprive a court of the 

power to reconaider its ruling if it becomee convinced that the original ruling 
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is erroneous. Beverly Beach Properties v. Nelaon, 68 So.2d 604, 607-608 (Fla. 

1953); Nassie v. University of Florida. 570 So.2d 963, 974-976 (Fla. 1st DCA 

1990). Intervening caselaw is grounds to reconsider a previous decision. United 

States v. Cherry, 759 F.2d 1196, 1208 (5th Cir. 1985). 

A. Article I. Section 9 and the F i f t h  Amendment 

There have been two important caees which should cause this Court to 

reconsider this aspect of the issue. In Christopher v. Florida, 824 F.2d 836 

(11th cir, 1987), in responfle to being t o l d  that he was charged with two 

murders, the defendant told police that he had no reason to make a statement. 

"What's the need of me flavinq anvthina then." 824 F.2d at 840. The Court noted 

that this constituted, at the very least, an equivocal request to stop 

queat ioning : 

Moreover, immediately after this eecond request to Btop, and second 
unlawful continuation of the interrogation. Christopher made a 
third, albeit somewhat equivocal, requeat to stop ("Okay, then. 
What's the need of me Baying anything then."). Once again the 
officers improperly failed to terminate the interrogation. Inrtead, 
Mills asked Christopher: "What are you upset about? Given the 
previous requests to stop, at this point there certainly was no need 
-for clarification. Moreover, Mills' question was not a "clarifica- 
tion," Rather, it wae interrogation because it invited a response 
from Christopher that was not restricted to the issue of whether 
Christopher wished to terminate the interrogation. Mills' response 
thue constituted yet another violation of Christopher's Miranda 
rights. 

824 F.2d 843, n. 19. Mr. Keen's comment that there was no strategic reason to 

say anything is equivalent to Christopher's statement "what's the need of me 

saying anything then". In Owen v. State, 560 So.2d 207 (Fla. 1990) Owen said 

"I'd rather not talk about it," and "I don't want to talk about it." Id. at 211. 
The police ignored t h i s  equivocal requests for silence; this Court held 

admitting the confession error. 

B. Fourth Amendment add due process 

Appellant relies on the arguments and authorities in his Initial Brief. 

C. Article I, Section 16, and the Sixth Amendment 

This Court should reconsider the issue of Mr. Keen's request for counsel 

i n  light of Minnick v. Miesissipvi, 111 S. Ct. 486 (1990). Minniek rejects any 

police initiated interrogation after a request for counsel. Michael Keen clearly 
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requested counsel, when he asked him about a lawyer for bond. 1~ 162. Thus, 

Minnick requires suppression of all subsequent statements. 

D. Due Procees - the etstementa were not free and volunt5lry. 
Appellant reliefl on the argumente and authorities in the Inilzial Brief. 

E. S 934.03 (2 1, Florida Statutes. and the Federal and Florida Constitutions were 
violated bv admittinq the t a m  made from a phone tap. 

Appellee's statement that Shapiro was not acting as a government agent: 

belies common sense. Shapiro had just admitted participation in a f ir& degree 

murder and was concerned about being charged when the police came to him and 

"aeked" him to record Mr. Keen's convereations. He was totally dependent on the 

State to avoid being charged with first degree murder himself. This tape should 

have been suppressed on thiB ground alone. 

The cases relied on by Appellee are all either distinguishable or of 

questionable relevance to this iasue. Stewart v. State, 549 So.2d 171, 173 (Fla. 

1989) involved the defendant's grandparents who had no role in the offense, thus 

had nothing to gain by working for the State. Here, Shapiro Literally had life 

itself to gain. United States v. Paul, 614 F.2d 115 (6th Cir. 1980) and Pires 

V. Wainwriqht, 419 So.2d 358 (FLa. 1st DCA 1982) both explicitly Stated tapping 

was allowed because done by correctional off ic ia l8  in their regular duties to 

maintain prison security. Here, the tap was oreheatrated by deputies, Specifi- 

cally to aid a prosecution. In Odom v. State, 403 So. 2d 936, 939 (Fla. 1981) 

this Court specifically relied on the fact that the Fifth Amendment was not 

implicated as there was no custody. (This Court held the evidence to be 

inadmissible on other grounds.) Hoffa v. United States, 385 U.S. 293 (1966) and 

United States v. White, 401 U.S. 745 (1971) did not involve a defendant in 

CU8tOdy. 

F. An unauthentic traneeript, containins purpo rted statements of the defendant 
which he refused to adopt, contrary to the evidence code, and the Florida and 
Federal =net itut ions 

Appellee did not address this issue. Reversal is required. 

WIlqT Iv 
~ ~ A L  ERROR OccURs WHEN A DEFENDANT IS TRIED BY A YWXZ WHO ZS lqoT 
IMPARTIAL. 

The state mieapprehende the comment made by the court below as a simple 
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statement that a person was dead. Judge Henning actually intimated her belief 

a killing crime had occurred, a belief formed when not a whit of evidence had 

been entered on the instant record to establish any crime against Anita Keen. 

The state argues the comment was taken out of context, but the 'context' 

provided adds nothing important; that the court expressed prejudgment during 

businese before it rather than as a completely gratuitous statement does not 

change the statement's meaning. 

Primarily, the state contends counsel's failure to utilize the rules to 

recuse Judge Henning bars relief on appeal. Scott v. State, 396 So.2d 271 (Fla. 

1980)2 concerns a judicial. comment's effect on the jury. It doee not control the 

situation when judicial comment shows actual prejudgment by the court, a 

situation requiring reversal regardless whether heard by a jury. See Walbers v. 

Israel, 766 F.2d 1071, 1076 (7th Cir. 1985); United States v. Holland, 655 F.2d 

44, 45 n.2 (5th Cir. 1981) (court expressed displeasure outside jury's preeence 

at retrial of defendant who obtained appellate reversal); Whitakar v. McLean, 

118 F.2d 596 (D.C. C i r .  1941) (judge's comments in colloquy with couneel. showed 

biaa) . 
When a defendant ia tried by a judge who has prejudged the isauea the 

error is fundamental and must be remedied even though no objection or motion 

raifled that issue below. Fundamental error allows correction on appeal without 

objection below when it amounts to a denial of due proceeB, or "the interests 

of justice present a compelling demand for its application." Ray v. State, 403 

S0,Pd 956, 960 (Fla. 1981); Smith V. State, 521 So.2d 106, 108 (FLa. 1988). 

Trial by a biafled judge violates fundamental notions of due process. See State 

v. Steele, 348 So.2d 398, 403 (Fla. 3d DCA 1977); United Statee v. Seiuto, 531 

F.2d 842, 845 (7th Cir. 1976) (citing cases); see also Arizona v. Fulminante, 

111 S.Ct. 1246, 1295 (1991) (reaffirming that harmlesB error analysis should not 

be used when decision maker not impartial). Appellate courts will not bar relief 

simply €or failure to follow a procedural rule when the decision maker reveals 

prejudgment. See Sciuto, 531 F.2d at 845 (refusing to address claim that brief 

The state refers to Scott as Ross v. state. 
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waived reliance on statute since judge's statements ehowed prejudgment of issue 

in probation revocation, contrary to due procese); Walker v. Lockhart, 763 F.2d 

942, 960-1 (8th C i r .  1985) (en banc), cert. denied 478 U . S .  1020 (1986) (new 

evidence showing biae of judge compelled reversal of previous en banc decision 

in order to serve the ends o f  justice); see also United States v. MazziLli, 848 

F.2d 384, 385 n.1 (2d Cir. 1988) (reversing when trial court examination of 

defendant undermined his credibility unfairly in jury's eyes even though no 

objection made); Carr v. State, 136 So.2d 28, 29 (Fla. 3d DCA 1962) (judicial 

statement before jury made without objection which assumed disputed fact true 

would be corrected in interests of justice). To aerve the ends of justice in 

this ease, in which the closenesa of the evidence rseulted in a day and a half 

of jury deliberation before returning a verdict of guilt and death was 

recommended by a bare 7 to 5 vote, and in which a fundamental due process right 

affecting both the fairness of the proceedings and integrity o f  the process is 

violated, this Court should reverse despite the lack of objection below. 

The State's reliance on Moser v. Coleman, 460 So.2d 385 (Fla. 5th DCB 

1984) is misplaced. In Moser, the district court held a judge ordering a second 

probation violation filed may sit on the caee, just as judges who decide the 

evidence suffices to issue revocation warrants and are not thereby disqualified. 

However, if the judge in Moser had stated before the new hearing he had already 

determined the facts rather than found the facts warranted a hearing, relief 

would have been given: relief must be given in the instant caae as well. Judge 

Henning had heard no evidence on the existence of a killing crime except that 

from a vacated trial. She was not called upon to make a preliminary determina- 

tion of the evidence, instead stating her belief a killing crime occurred. 

WINT VI 
WR. KEEM MUST BE DISCHARGED AS HIS RETRIAL WAS CAUSED BY I"TIONAI,  
PROSErnRIAI. mscONDucT. 

Appellee relies on LeCrov v. State, 533 So.2d 750 (Fla. 1988) and Haddock 

v. State, 192 So. 802 (Fla. 1940). However, both of these cases are distinguish- 

able as the issue had been fully litigated and briefed on the prior appeal. This 

is the first chance Mr. Keen has had to argue this iaaue. 
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POxm VIII 
THE PROSECUTION FAILED To PROVE VENUE. 

Appellee's reliance on law of the caae is misplaced. This issue was not 

raised in M f .  Keen's first appeal and is not diaeussed in the first opinion. 

POINT X I 1 1  
!l!HE TRIAL COURT ERRED I N  ZLLLOWING 1- COlAATERAL OFFgWSE 
EVIDENCE. 

Appellee claima that the prosecution gave notice of the threats at issue. 

However, the only notice given involves the alleged solicitation of Hickey. 2R 

1413. This issue involves Shapiro's testimony concerning alleged threats againet 

him and (at least implicitly) against his grandparents well before Hickey came 

into the picture. This evidence was irrelevant and prejudicial. 

WLN!r xv 
THE TRIAL mURT ERRED BY ALLOWING BEARSAY TESTIMONY OF PATRICK KEEN. 

Appellee claims that the testimony at issue does not contain the inference 

of inculpatory out of court etatementa condemned in Postell v. State, 398 So.2d 

851 (Fla. 3d DCA 1981). AB 63-64. The testimony reveala the opposite. The 

prosecution first brought out the alleged role of Patrick Keen in ite direct 

examination of Officer mabile: 

Q. In August of 1984, did you come into contact with Patrick Keen? 
A. Yes, I did. 
Q. What address did you contact him at? 
A. An address in Orlando, Florida. 
Q. Do you have that address with you here today? 
A. Yes, I do. 
Q. And would you refresh your recollection from your reporta as to 
what address you came into contact with him at? 
A. 907 South Crystal Lake Drive, Orlando, Florida. 
Q. In August o f  1984, did the sheriff's department have an occaeion 
to reopen what had previously been a miesing person's case involving 
Lucia Anita Lopez Keen? 
A. Yes. 

2R 681-682. This left the impression that Patrick Keen implicated Michael Keen. 

The prosecution brought out further hearsay of Patrick Keen in direct of 

Mike Waddle. 

Q. Did he elaborate on what he meant by his brother was the reason 
he was arrested? 
A. He said hia brother had talked to an insurance investigator and 
he waB arrested. 
Q, Okay. What if anything else did he tell you about him and his 
brother. 
A. His brother was supposed to be in it with him and they were 
supposed to split the money. I don't know how much. 
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