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PRELIMXNARY 8 T " T  

Michael Keen was the Defendant and the State of Florida was the 

Prosecution in the Circuit Court of the Seventeenth Judicial Circuit of Florida. 

The parties w i l l  be referred to by name or as Appellant or Appellee. 

The following symbols will be used: 

Record on Appeal of First Trial 
Record on Appeal of Second Trial 

11 1Rll 
11 2R11 
l1 1SR" First Supplemental Record of Second Trial 
112SR" Second Supplemental Record of Second Trial 

STATEMEXI? OF TEfE CASE 

Michael Keen was tried on June 3-10, 1985. 1R 362-1563. He was convicted 

of first degree murder. 1 R  1743. This Court reversed €or a new trial. Keen v. 

State, 504 So.2d 396 (Fla. 1987). His re-trial took place on August 26, 1987 - 
September 2, 1987. 2R 82-1248, Michael Keen was convicted of First Degree 

Murder. 2R 1459. The penalty phase was held on September 8, 1987. 2R 1249-1284. 

The jury recommended death by a vote of seven to five. 2R 1465-1471. He was 

sentenced to death. 2R 1485. 

STATEME" OF THE FACTS 

The state presented two inculpatory versions of the alleged murder of 

Anita Keen, and versions in which Mr. Keen was not guilty of murder. The first 

story w a s  told by Shapiro; he w a s  a friend, employee, and roommate of Mr. Keen 

in November 1981. Mr. Keen hired him as a salesperson in 1978. 2R 483-4, 552, 

962. He began to room with Mr. Keen who sometimes covered his ahaxe of the rent. 

2R 484-9, 967-8. Mr. Keen's brother, Patrick, stayed with them at times. 2R 484- 

9. Shapiro often skipped work to gamble and drink; Mr. Keen wae a better 

saleaperean. 2R 551-554, 974 .  H e  rarely dated and depended on Mr. Keen for his 

aocial life. 2R 557-558. 

Shapiro testified that he and Mr. Keen discussed a plan to marry a woman, 

insure her, and kill her. 2R 490. He claimed that Michael. Keen said he planned 

on insuring and killing Anita Keen before t h e i r  marriage. 2R 492. He offered no 

resistance to these plans. 2R 492. Mr. Keen had met Anita through hia brother; 

she moved into the household, and they married in Auguat, 1981. 2R 491-2" 2SR 

7 1 .  In late October or early November, 1981, Mr. Keen told Shapiro they would 

1 
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kill Anita on November 15 if the weather were right. 2R 495. He continued to 

live with the Keens; but, he admitted Mr. Keen spent less time with him after 

Keen met Anita. 2R 558, 560. 

Shapiro teetified that on November 15, 1981, the Keens took their boat to 

a bar. He pretended to run into the Keens there. 2R 497-498. They sailed into 

the ocean. 2R 501. Shapiro testified that as darkness fell, Anita went to the 

rail below; Mr. Keen followed and pushed her overboard. 2R 503-4. Shapiro did 

not actually see Anita Keen go in the water. 2R 508. He did nothing to stop Mr. 

Keen. 2R 504. He drove the boat out of Anita's range after which Mr. Keen took 

control. 2R 505-6, 508. Shapira stated the pair left her still floating after 

it was dark. 2R 510-1. 

Shapiro called the Coast Guard when they got back to the house. 2R 512. 

Shapiro testified he lied to the police that night and in a sworn statement a 

week later. 2R 513. He also lied in a separate, sworn statement to an attorney. 

2R 517-518. Shapiro etated then that Anita had gone below during the trip back 

and was missing when the men got home. 2R 511, 577-8. 

Hector Mimosa, formerly of the Sheriff's Office, testified he went to the 

home of Mr. Keen and Shapiro around 11:OO pm that night. 2R 663. Shapiro 

appeared excited, and Mr. Keen calm. 2R 667. Shapiro kept interrupting and 

anewering questions directed to Mr. Keen. 2R 667-668. Mhnoso teatified Mr. Keen 

told him hie wife became tired and went to the cabin for a rest, and she was 

miseing when they docked. 2R 665. 

On December 10, 1981, Officer Don Scarborough taped a sworn statement from 

Mr. Keen. 2R 634-657. Mr. Keen said Shapiro met the Keene at Tugboat Annie's. 

Anita wae four to five months pregnant at the time. 2R 650. After going out to 

sea and listening to the radio, they sailed home; the men remained on the 

flybridge, but Anita went below to rest. 2R 641-3. At the house, they discovered 

Anita was gone. 2R 643-644. They called the Coast Guard and the police. 2R 645. 

He described the insurance policies on Anita Keen, stating the Life of Virginia 

policy may have been for $250,000, but he had asked his wife to cancel it. 2R 

652-3. 

2 



I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

i I 
I 

The State's evidence showed Anita named Mr. Keen t h e  benef ic ia ry  for t w o  

l i f e  insurance policies, each f o r  $50,000 with double indemnity f o r  acc identa l  

death. 2R 591-3, 625. Don Johnson of L i f e  of Virg in ia  t e s t i f i e d  t h a t  he f i r s t  

contacted Mr. Keen when pre-exis t ing p o l i c i e e  w e r e  t r a n s f e r r e d  from Orlando t o  

Fort Lauderdale. 2R 589-590. A t  t h a t  meeting on June 9"  he took t h e  app l i ca t ion  

for  l i f e  insurance on Anita, then  engaged t o  Mr. Keen. 2R 590. M r .  Keen 

t e s t i f i e d  t h e  agent brought up insur ing  Anita a t  t h e  meeting. 2R 980-983. Mattie 

Genova of Prudent ia l  Insurance teBtified a whole l i f e  po l i cy  on Anita wae taken 

out  on June 19. 2R 623. The Prudent ia l  records i n d i c a t e  t h a t  t h e  agent 

approached t h e  insured.  2R 629. Mr. Keen t e s t i f i e d  a Prudent ia l  agent so ld  Anita 

t h e  po l i cy  a t  her  job. 2R 977-978. 

Sometime a f t e r  Anita disappeared, Shapiro and Mr. Keen t r a v e l e d  to 

Cal i fo rn ia  toge ther  i n  a motor home. 2R 513-4, 1019. N r .  Keen l e f t  Shapiro t h e r e  

who re turned  t o  F lo r ida  a week later, but  then  l e f t  t h e  area, r e tu rn ing  i n  1983. 

2R 515, 1021. For t w o  and a hal f  years ,  Shapiro s a i d  nothing t o  implicate Mr. 

Keen. 2R 519. I n  l a te  Auguat, 1984, t h e  police c a l l e d  Shapiro. 2R 518, 683# 735. 

They accused Shapiro of involvement i n  a murder and th rea tened  t o  prosecute  him. 

2R 541-2. They ind ica t ed  they  already k n e w  t h a t  Mr. Keen had k i l l e d  A n i t a  f o r  

insurance money. 2R 519. Shapiro i n i t i a l l y  s tuck  with h i a  f i r s t  tale; he 

eventua l ly  gave t h e  po l i ce  a vers ion  similar t o  t h e  s t o r y  t o  which he t e s t i f i e d .  

2R 518-519, 531, 541. Shapiro also t o l d  t h e  police he owed Mr. Keen $2,000 - 
$3,000 and t h a t  t h e  debt  had been erased by h i s  involvement i n  t h e  murder. 2R 

547-549. A t  t h e  d i r e c t i o n  of Scheff,  Mr. Shapiro s e c r e t l y  recorded a phone call 

from M r .  Keen approximately 36 hours a f t e r  Mr, Keen's arrest. 2R 520. I n  t h e  

tape Mr. Keen cons i e t en t ly  a t a t e d  t h a t  t h e  death w a 0  an accident .  2R 526-539. 

Shapiro admitted he la ter  t o l d  h i s  family y e t  another vers ion.  2R 579. 

The second inculpa tory  vers ion of event0 w a s  presented by Michael Hickey. 

I n  1984, Hickey w a s  j a i l e d  with Mr. Keen f o r  about  a week i n  e a r l y  October along 

with four  o t h e r  men. 2R 792. H e  had been moved from an Iowa pen i t en t i a ry  to f ace  

1980 armed robbery and grand t h e f t  chargeB, s t i l l  pending a t  retrial. 2R 790. 

Hickey t e s t i f i e d  t h a t  he approached t h e  Broward S t a t e  Attorney 's  Off ice  j u s t  as 
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Mr. Keen w a s  being t r a n s f e r r e d  out  of t h e  cell.  2R 8 5 6 ,  859. Hickey denied t h a t  

any dea l  w a s  made then  €or h i s  cooperation. 2R 860-1. H e  admitted h i s  no-bond 

hold w a s  changed to a $1000 bond a f t e r  cooperating with t h e  prosecutor.  2R 866.  

A t  t h e  retrial ,  Hickey w a s  again serv ing  an Iowa sentence: he denied any deal 

w a s  made f o r  h i s  testimony below, although he admitted t h e  prosecutor  promiaed 

t o  contac t  t h e  Iowa paro le  au tho r i ty  i f  he cooperated. 2R 865. He hoped t o  

t r a n e f e r t o  a Flo r ida  pr i son  f o r  cooperating. 2R 876. The prosecutor  s t i p u l a t e d ,  

" t o  reduce t h e  Brady iseuea,"  2R 882, t h a t  although t h e r e  was no promise, he 

expected a "favorable" d i s p o s i t i o n  of t h e  robbery charges s ince  Hickey "did a 

bang-up job" t e s t i f y i n g .  2R 883, 884. 

Hickey t e s t i f i e d  Mr. Keen confessed t o  k i l l i n g  h i a  wife  €or insurance 

money. 2R 820-821. Hickey claimed Mr. Keen said he and h i a  pregnant wife  went 

boat ing " th ree  or fou r  m i l e s  out".  2R 821. Mr. Keen and Shapiro "kept pushing 

beer  and wine t o  her  t o  g e t  her  loaded." 2R 821. Anita got s i c k  and w a s  vomiting 

over the rail. 2R 821. Hickey r e l a t e d  t h a t  Shapiro bumped them overboard and 

then  picked up Mr. Keen. 2R 821-2. Hickey'B vers ion  has t h e  t w o  men c i r c l i n g  

Anita and watching her  drown before r e tu rn ing  t o  po r t .  2R 821. Hickey t e s t i f i e d  

t h a t  Mr. Keen o f fe red  t o  pay Hickey t o  k i l l  Shapiro to prevent him from 

t e s t i f y i n g .  2R 798. Hickey admitted he had previously been a r r e s t e d  on a t w o  

count murder charge out  of Kansas. 2R 796. 

Mr. Keen a l l eged ly  s a i d  Shapiro could be loca ted  a t  Shapiro 's  grandpar- 

e n t s '  house, at a "sleazy m o t e l  in Mimi on t h e  str ip",  or a t  h i s  deposi t ion,  

t e l l i n g  Hickey t h i s  depos i t ion  would t a k e  p lace  on October 26 and i t s  loca t ion .  

2R 800. Hickey r e l a t e d  information a b o u t  Shapiro 's  family t h a t  Mr. Keen 

a l l eged ly  t o l d  him t o  a i d  f ind ing  shapiro.  2R 799-800, 804. Hickey i d e n t i f i e d  

a number on an envelope as Shapiro 's  f a t h e r ' s  phone which Hickey s a i d  Mr. Keen 

had given him. 2R 809. Hickey i d e n t i f i e d  a shee t  of paper, S t a t e  Exhibi t  14, 

containing no ta t ions  by Hickey of t h e  whereabouts of Shapiro'a family which 

Hickey t e s t i f i e d  w e r e  given t o  him by Mr. Keen. 2R 800-4, 809-11, 813. The 

no ta t ions  included a p a r t  of t h e  s t o r y  Hickey s a i d  Mr. Keen t o l d  him t o  use  with 

Shapiro 's  pa ren t s  t o  g e t  Shapiro'B address.  2R 819-20. Hickey i d e n t i f i e d  t h r e e  
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lines on the sheet ae written by Mr. Keen; Hickey said it was the address of Mr. 

Keen's brother, Patrick. 2R 811. The atate later introduced the testimony o f  Max 

Jerrell, a fingerprint examiner, who testified a print on State Exhibit 14 

matched Mr. Keen's fingerprints, but no prints matched Hickey. 2R 895-7. 

Hickey testified he thought he could get out in early October to catch 

Shapiro at the deposition. 2R 794-5. In 1984, while under sentence in Iowa, he 

also had a no-bond hold in Broward. 2R 843-844. Hickey said he thought his Iowa 

sentence would expire i n  early October and he could get out. Hickey stated he 

believed this because the jails were crowded and he had bonded before. 2R 795. 

After the prosecutor offered Hickey uBe immunity, he admitted robbing a person 

at gunpoint in Broward in 1980 he was captured with the victim's credit cards 

and a gun in 1980. 2R 838-839. He knew this charge carried a three year minimum 

mandatory sentence. 2R 851. After bonding out in 1980, Hickey failed to appear; 

a no bond capias issued. 2R 891. He had been arrested in another state for two 

counts of murder and one count of aggravated battery. 2R 843. He was acquitted 

of those charges but went to prison in Iowa for theft and escape, which sentence 

he was serving in 1984. 2R 844. As of 1984, Hickey could not remember his 

complete record, although he had an "FBI rap sheet" five pages long. 2R 853. 

Hickey admitted to five felony convictions before 1970 and five more in 1971. 

2R 854. In actuality, his Iowa sentence expired in November; he received another 

bond ahortly before Christmas, 1984.l 2R 860-1. 

Michael Keen denied confessing to or soliciting Hickey and testified the 

sheet on which the Shapiro family information was written was from a pad used 

to score a game af Spades. He identified indentation8 on the sheet as the 

scores. 2R 925-927. Mr. Keen thinks he wrote his brother's name and addrese on 

the papers as a note to himself. 2R 928-930. The Margata address was Shapiro's 

grandparents' condominium. 2R 929-930. This address wafl in discovery materials 

in his cell; Hickey had access to them. 2R 931. They ale0 contained the room 

number and date of Shapiro's deposition. 2R 932. Mr. Keen denied writing the 

other references to Shapiro's family; he compiled much of this information 

Only to be arrested again in another state within a matter of weeks. 
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around t h i s  time a t  t h e  request o f  h i s  a t torney.  2R 934-935. H e  s t a t e d  t h a t  

S t a t e ' s  Exhibi t  16 is an envelope commonly purchased i n  t h e  j a i l .  2R 936-937. 

Another inmate witnese,  Waddle, t e s t i f i e d  Mr. Keen had a l o t  of paperwork 

about hia case i n  h i s  cel l  which Keen sometimes l e f t  unattended. 2R 911. Waddle 

claimed t o  share  t h e  cell with Mr. Keen and Hickey, although h i s  memory of t h e  

da tee  did not match those  of Hickey. 2R 90l1 905-6. Waddle claimed Mr. Keen 

confessed to him while i n  t h e  j a i l .  I n  1984, Mike Waddle w a s  charged with 

c a p i t a l  sexual  b a t t e r y  on h i s  stepson; he faced l i f e  with no parole for twenty- 

f i v e  years .  Waddle p led  nolo contendsre t o  attempted sexual b a t t e r y  and received 

probation.' 2R 903, 908-9. He denied t h i s  bargain motivated him: waddle s a i d  he 

helped the prosecut ion because marriage means so much to him. 2R 904. Waddle 

claimed t h e  Keen b ro the r s  had planned t h e  k i l l i n g ,  bu t  o f f e red  no d e t a i l s .  2R 

903. Mr. Keen t e s t i f i e d  Waddle's s t o r y  w a s  a complete f ab r i ca t ion .  2R 922. 

Mr. Keen w a s  born i n  Vi rg in ia  and i e  t h i r ty -n ine  years old. 2R 920. H i s  

f a t h e r  abandoned h i s  family when he w a s  young. 2R 920. H e  grew up pr imar i ly  i n  

Jacksonvi l le  and Winter Haven, a t tending  Flor ida  Presbyter ian College where he 

earned a bachelor ' s  degree. 2R 920-922. He asred  Shapiro t o  move out  to make 

room f o r  t h e  baby a f t e r  Anita became pregnu.It .  2R 986-987. H e  W P ~  looking 

forward t o  being a f a the r .  2R 984-985. Shapiro became more r ec lus ive  and had 

more f i n a n c i a l  problems; t h e r e  w a s  t ene ion  between Shapiro and Anita. 2R 985-8. 

On November 15, t h e  Keens went boating. 2R 988-989. They stopped t o  gas 

up and had s o m e  drinks a t  Tugboat Annies. 2R 989-990. Shapiro ahowed up and 

asked to j o i n  in .  2R 989-990. They sailed out  and l i s t e n e d  to t h e  radio. 2R 992- 

993. Anita w a s  queasy and went below. 2R 998. Later she walked toward t h e  upper 

deck, bu t  Stopped by an opening i n  t h e  r a i l i n g .  2R 999. She appeared to be ill, 

and Mr. Keen went t o  her.  2R 1006. Mr. Keen then f e l t  a blow a n  h i s  back and he 

and h i s  wife  went overboard. 2R 1006. H e  s t a r t e d  screaming and Looking for h i s  

wife  without success.  2R 1006-1007. H e  could see t h e  boat  and ye l l ed  for  

Shapiro. 2R 1007. Eventually Shapiro s t ee red  t h e  boat towards Mr. Keen who w a s  

able t o  g e t  back on. 2R 1008-11. He wae cold  and shaking; a f t e r  he calmed down, 

2 H e  later v i o l a t e d  h i s  probat ion and w a s  sentenced t o  pr ison.  2R 903-904. 
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Mr. Keen took control of the boat to look for Anita. 2R 1011. He searched for 

three or four hours without success; he was hysterical while searching, but 

numbed when they returned. 2R 1011, 1074. They took about two hours to return, 

arriving near 1O:OO p.m. 2R 1011-1012. 

Shapiro drove the boat home; he kept saying "I'm sorry Michael. It was 

an accident." 2R 1013. Mr. Keen suggested they stop at the Coast Guard Station 

but Shapiro promised to handle it. 2R 1014. Shapiro called the Eroward Sheriff's 

Office and gave Mr. Keen muscle relaxante to calm him down. 2R 1015. Shapiro 

did all the talking with the officer. 2R 1015-1016. Shapiro created the story 

told to the police. 2R 1016. Mr. Keen went along becauee Shapiro convinced him 

it was an accident. 2R 1017-1018. 

The state presented testimony of detectives scheff and Amabile who 

interviewed Shapiro and Mr. Keen. Both officara helped arrest MK. Keen on Auguat 

23, 1984 in Caseelberry, Florida. 2R 686, 737. He stuck by his November 1981 

statement. 2R 687-688. Officer Scheff told Mr. Keen a summary of Shapiro's new 

story and that Mr. Keen faced death. 2R 739-40. Mr. Keen denied killing Anita. 

2R 741. Scheff testified that they told Mr. Keen that if he gave a statement it 

would be lees likely that Shapiro would be given immunity. 2R 743. They drove 

Mr. Keen to Fort Lauderdale on August 24; further interrogation took place on 

the trip. 2R 690-692, 742. The detectives again interrogated Mr. Keen in Broward 

County. 2R 694. Mr. Keen refused to speak to a recorder, so Amabile and Scheff 

wrote a longhand 'transcript' of it. 2R 701, 2SR 136-43. Amabils began writing 

at 5:39 p.m. on August 24, 1984; it ended two houre later and was but eight 

pages long. 2R 703, 713-4. Amakdle admitted the 'transcript' waB not verbatim 

and contained deliberate misstatements. 2R 699-700, 719, 723. Amabile teetified 

Mr. Keen corrected all the deliberate errors they made in the purported 

transcript. 2B 724. The police version of Mr. Keen's statements differed in soma 

respects with Mr. Keen'e trial testimony. Mr. Keen testified the police 

transcript did not accurately reflected his statements to them. He testified he 

was arrested the morning of August 23 and was unable to sleep that night or the 

next day. 2R 938-940. The police were trying to put words in his mouth during 
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the interrogation. 2R 947. The police talked about the electric chair and that 

it would go easier on him if he made a statement. 2R 948. The police kept 

suggesting he could only "get" Shapiro if he confessed. 2R 949. He had not slept 

and was overwhelmed when ha began to give the police a statement. 2R 959. He 

refueed to sign the police 'transcript', because it was inaccurate. 2R 957-958. 

After over twelve hours o f  deliberation over two days, the jury found Mr. 

Keen guilty of first degree murder. During the doliberatione, at least two 

jurors read and discussed in relation to the guilt of Mx. Keen a magazine 

article attacking the ethics of defense lawyers and invoking sympathy for crime 

Victims. 2R 1309-16, 1324-32, 1344-541 1478. 

In the penalty phase, the state put on evidence of a prior conviction for 

areon, explicitly stating it was to disprove the mitigating circumstance of no 

significant prior criminal history. 2R 1255-1256. The defense entered into 

evidence a stipulation that Mr. Keen had a perfect disciplinary record during 

more than three years of incarceration. 2R 1256. The court sentenced Mr. Keen 

to death in accord with the seven to five vote of the jury. 2R 1280. 

SUhfWUtX OF TBE ARGIYMEWl! 

A. Guilt Phase C l a w  

Two membera of Michael Keen's jury discussed a highly inflammatory 

magazine article during deliberations. It attacked the criminal defenrre barl 

created great sympathy for young female homicide victims, and stated defense 

attacks on state witnesses are false. This misconduct occurred after t w o  

indications of jury deadlock and affected the verdict: one juror relied on the 

article to convince another to resolve his doubt. 

The trial court erroneously refused to release or conduct in camera review 
of the grand jury testimony of Ken Shapiro even though Shapiro's versions o f  

events were completely contradictory. Recent Case6 require reversal. 

The trial court erred in admitting a purported handwritten transcript 

including etatements claimed to be Mr. Keen's, which he refused to sign or 

adopt. The admission of all of Mr. Keen's statements were improper as he invoked 

his right to remain silent, and right to counsel, he was not brought before a 
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judicial officer in a timely manner, and his statements were involuntary. 

The wiretap in thie case should have been suppressed on several grounds. 

It did not come within the exception outlined in Florida Statute 934.03(2)(c) 

(1983) as the purpose of this interception wae not "to obtain evidence of a 

criminal act" but to prosecute a person previously arrested. Shapiro'a consent 

to the wiretap was not knowingly and intelligently given. This warrantless 

wiretap was unreasonable; use of a planted informer violated Mr. Keen's righta 

to remain silent and to counsel under the Federal and Florida Constitutions. 

Mr. Keen was tried by a judge whose comment indicated she had decided the 

facts contrary to Mr. Keen before trial. The judge also noted the political 

danger to her position which overriding a death recommendation would cause, 

especially when the victims object. Such a santencer cannot impartially decide 

the issues or sentence on the law and evidence. 

Mr. Keen wai prevented from cross-examining the interrogation officers 

concerning their improper interrogation techniques in other homicides. Their 

conduct was a key issue in the case. 

The prosecutor intentionally provoked a mistrial by violating a prior 

court ruling to gain a tactical advantage. Discharge is required. 

This alleged homicide occurred well beyond the three mile limit. Florida 

had no jurisdiction and venue did not lie in Broward County. Moreover, there was 

extensive, inflammatory publicity which required a change of venue. 

The evidence wae very close in this case. The trial court failed to 

consider this in denying the motion for new trial as required by Jordan v. 

State, 470 so.2d 801 (Fla. 4th DCA 1985). 

The court allowed the bailiff to deal with a substantive jury request 

without anyone else being present. 

The trial court improperly admitted testimony concerning an alleged 

attempt to kill Shapiro. The prejudice outweighed any probative value. Mr. Keen 

was denied due proceas o f  law by the introduction of  evidence concerning 

numerous alleged threata to kill Shapiro in violation of the mandatory notice 

provisiona of Florida Statute 90.404(2)(b)(l). This was irrelevant and its 
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prejudice outweighed any probative value. There was direct evidence concerning 

Patrick Keen's alleged attempt to kill his wife and at least an implication of 

Michael Keen's involvement. This was the precise collateral bad act that caueed 

the prior reversal of this case. 

The police testified to a damaging hearsay statement of Patrick Keen. 

Shapiro'a version of events was improperly bolstered by the introduction of the 

subatance of a prior conaietent statement. Mr. Keen's uee of an aliae was 

repeatedly brought out. This evidence was irrelevant and prejudicial. 

The police improperly opined Shapiro was truthful and Mr. Keen was not. 

This was compounded by further police testimony that Mr. Keen had been 

dishonest. The prosecutor to ld  the jury that Mr. Keen wae arrested pursuant to 

a warrant and immediately juxtaposed this with the failure to arreet Shapiro, 

improperly putting a stamp of guilt on Michael Keen and innocence on Shapiro. 

The deceased's pregnant status was improperly highlighted. This evidence 

elicited sympathy €or the deceased in violation of the Eighth Amendment and 

Florida law. 

The prosecution wafl allowed to bring out Mr. Keen's exercise of his right 

to counsel, improperly penalizing him for the exercise o f  this right. 

A policeman related hearsay about the accuracy of a phone number used to 

corroborate another state witness. 

The prosecution's own evidence created reasonable doubt as a matter of  

law which requires a judgment of acquittal to be granted. 

The trial court failed to instruct on attempted first degree murder, 

accessory after the fact, and other leeser offenses. Instructions on lesser 

offenses must be given in a homicide case, if there is any evidence to support 

them. In a capital case, lessers must be personally waived by the defendant. 

Anita Keen waa last seen alive, raising a jury question as to her death. Mr. 

Keen testified Shapiro puehed Anita into the water, perhaps deliberately, 

raising the possibilitythat Mr. Keen was an accessory after the fact. The Court 

also gave an incorrect instruction on excusable homicide, despite the possi- 

bility Shapiro had accidentally killed Anita. 
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The errors, cumulatively and separately rewire reversal. 

B. PEWAL!l!Y PHASE 

Death is disproportionate because Shapiro who helped plan, commit, and 

coverup the crime for $3000 got no punishment. The victim and defendant were 

married which almost always makes death disproportionate. Only one valid 

aggravating circumstance should have been found, which, with powerful mitiga- 

tion, does not constitute the most aggravated and least mitigated of crimes for 

which the penalty is reserved. 

The trial court below failedto exerciee reasoned judgment in considering 

mitigating evidence and failed to find mitigating evidence which must be found 

as a matter of law. The court made a conelusory statement that no mitigating 

circumstances exist. This failure to exercise reasoned judgment requires this 

Court to impose a life sentence. Also, this Court must find the uncontradicted 

evidence establishes that Mr. Keen had a flawless disciplinary record during 

incarceration; that an equally culpable participant got no punishment; and that 

Mr. Keen succeeded as a businessman despite a harsh upbringing. 

The trial court misapprehended the mitigating value of the disparate 

treatment of a co-participant. 

The court improperly required Mr. Keen prove mitigating circumstances are 

'necessarily shown,' an overly stringent burden of proof. 

The trial court found the aggravating circumstances eetablished only by 

competent evidence, not beyond a reasonable doubt, as required by thie Court. 

Mr. Keen was harmed since the evidence of the aggravators was hotly disputed. 

The court's finding the c r h e  was especially heinous, atrocious, or cruel 

showed on its face that it was based on speculation and improper considerations. 

The trial court doubled the same aspect of the offenee. 

The court refused a requested instruction guiding the jury by telling them 

to consider the disparate treatment of an equally culpable participant. The 

inetruction was required to insure consideration aE the evidence. 

The court did not indicate to the jury what conduct is covered by the 

heinous, atrocious, or cruel (HAC) circumstance. The instruction invited the 
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jury to recommend a death sentence based on inflammatory subjective judgments. 

The jury was misled into believing the reaponsibility for the death sentence 

rested elsewhere. The jury was improperly told that six votes could be either 

a death or a life recommendation. 

Victim impact evidence, hearaay, and improper opinion testimony calling 

for the death penalty was conaidered by the trial court in sentencing. This 

violates the prohibition against cruel and unusual punishment. The partiality 

of the judge below requires a new judge for resentencing; many errors require 

a jury resentencing. 

The statute is unconetitutional for a number of reasons. The aggravating 

circumstances have not been constitutionally narrowed. The jury instruction8 

have not provided guidance. The statute allows the jury to recommend death by 

a simple majority. Since aggravating circumstances are an element of the offense 

of capital murder, Florida errs by allowing a simple majority to decide if they 

exist. Florida fails to provide meaningful appellate review of death sentences. 

Florida places procedural obstacles in the way of defendants, insuring 

arbitrariness only a capital defendant cannot mitigate his sentence after it is 

impoeed. Florida creates a presumption for death. Florida placee an unconstitu- 

tional burden of proof on defendante. Florida improperly eliminates any 

consideration of sympathy in deciding penalty which again restricts full 

coneideration of mitigating circumstances. Florida imposes death in a cruel and 

unusual manner, risking the burning of inmates. Mr. Keen was sentenced to death 

by a judge selected by a racially discriminatory system which results in racially 

disparate death aentences. 

p01m I 
THE TRIAL COURT ERRED IN FAILING To DECLARE A MISTRIAL AFTER THg 
MEMBERS OF TBE JURY READ A HIGEILY INFULEMATORY MAGAZINE ARTICLE IN 

JURY RM3n, DURLNG DELIBERATIONS 

During deliberations, after the jury had twice indicated deadlock, two 

jUfOrB discussed a Time Magazine article, "Whose Trial Is It Anyway?: Defense 

Lawyers Raise Hackles by Attacking Victims and Prosecutors. 'I Portions of the 

article ware underlined by juror Fischetti which "were some of the points that 
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interested me the most." 2R 1312. One highlighted portion criticizes defense 

counsel in the nationally publicized murder of Jennifer Levin for seeking, 

unsucceesfully, to obtain the victim's diary to show her aberrant sex life. 

By that time, however, Levin's character had been impugned and the 
anguish of her father amply replenished. Her grief-atricken father 
has appeared in court wearing a JUSTICE FOR JENNIFER button. 

Tn the next highlighted section, the article tells the same defense attorney had 

won a "lesser charge of manslaughter" in a case involving a man killing his 

girlfriend with a hammer. 

It was suggestedm1 said her (victim'B) father Paul bitterly, "that 
she was a manipulative, rich, spoiled person who didn't treat this 
lovely man who murdered her nicely. 

He now works for victim's rights legislation. The final underlined portion 

emotionally pleas for victim sympathy, especially for female homicide victims 

killed by their lovers. It states the justice system is biased towards the 

defense, denies "victim's rights," and permitsl "morally wronge1 criminal defense 

tactics. 2R 1478. 

The non-highlighted portions of the article are equally inflammatory. 

They describe public revulsion over defense tactics in the highly publicized 

razor blade slashing o f  Marla Hanson, another young female victim, noting the 

spate of victim's rights editorials inspired by that caee. Former New Pork Mayor 

Edward Koch is quoted: "HOW many times must a victim be victimized?" Time finds 

a virulence Lately in defense attacks on prosecutors. 

During the recent federal racketeering trial that ended in the 
acquittal of alleged Mob Eoes John Gotti, defense lawyers launched 
savage personal attacks against Prosecutor Diane Giacalone; they 
even made wild charges that Giaealone had given her underwear to a 
prospective witness to testify. 

2R 1478. A New York University professor says: this "represents a break down in 

the last thread of civility." 2R 1478. The article asserts defense attacks on 

victims and witnesses in the Bernard Goetz case were improper. It states Goetz'S 

"attorney has relentlessly highlighted the criminal intentions of the four (who 

were both vietima and state witnessee)." 2R 1478. Time opines the Amsriean Bar 

Association and individual judges are powerless to stop these abusea. 

After trial, this article was found in the jury room and the Court 
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examined the jury individually. Juror Fischetti stated he saw the magazine in 

the jury room; he bracketed and underlined the article on the second day o f  

deliberations. 2R 1311. He found the parts dealing with the tactica of criminal 

defense attorneys to be 'interesting'. 2R 1312. He said the article did not 

affect him; he had eettled on guilt the first day. 2R 1314. He initially 

maintained he had not ehown the article to anyone, claiming concern over 

exposing other jurors to it. 2R 1312-4. 

However, Juror Rodriguez then said he also saw the article during guilt 

deliberatione; the underlining was already present. 2R 1324. He rseisted saying 

who had given him the magazine, but finally admitted Fischetti gave it to him. 

2R 1326. They "debated back and forth on the points in the article," in the 

presence of the other jurors on the second day of deliberations before a verdict 

was reached. 2R 1327, 1330. Rodriguez had not reached a final decision, 2R 1328, 

1330, but claimed it did not influence his vote. 2R 1332. Rodriguez stated 

Fischetti used the article to convince him the case "doesn't have to be proved 

to all conclusiveness". 2R 1329. 

The court recalled Mr. Fiechetti to explain the contradiction between his 

testimony and Rodriguez's. 2R 1344-1347. He then admitted he showed Rodriguez 

the article, but still claimed no discussion took place. 2R 1349. This was the 

only article in any magazine that he marked. 2R 1351-1352. He etated: 

I aeaume you have the books back there for us to read. If it was 
that big of a deal, I don't understand why the book was there. 

2R 1354. Thus, ha thought the court approved reading the maga~ine.~ 

This inflammatory article infected the jury deliberations and denied Mr. 

Keen due procees of law/ Florida and Federal courts have zealously guarded the 

purity of jury deliberations. The right to have the jury deliberate free from 

distraction and outside influence is a paramount right, to be closely guarded. 

The trial court denied the motion €or new trial without analyzing the 
article's content, apparently relying on the jurors' statements the article did 
not affect them. 2R 1370-1372. 

3 

These rights are guaranteed by the Fifth, Sixth, Eighth, and Fourteenth 
Amendments to the United States Constitution and Article I, Sections 2, 9, 12, 
16 and 17 o f  the Florida Constitution. 

4 
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Livinqston v. State, 458 So.2d 235, 237 (Fla. 1989). 

One of the most sacred and carefully protected elements o f  our 
system of criminal - or civil, for that matter -justice is the 
sanctity of an impartial jury that has not been infected by unlawful 
or improper influences. This is absolutely vital to the guarantee 
of a fair trial to an accused. The safeguarding of that ideal must 
be zealously guarded. 

Meixelszlerqer v. State, 458 So.2d 416, 417 (Fla. 2d DCA 1962). If a single juror 

is improperly influenced, the verdict is as unfair as if all were." United 

States v. Delaney, 732 F.2d 639, 643 (8th Cir. 1989) quoting Stone v. United 

States, 113 F.2d 701  77 (6th Cir. 1940); see also Cappadona v. State, 495 So.2d 

1207 (Fla. 4th DCA 1986)(three jurors exposed to improper material: mistrial 

required). 

This Court's opinion in State v. Hamilton, - So.2d - (Fla. January 17, 
1991) outlines many of the general principles surrounding this issue. Thie Court 

stated : 

The introduction of unauthorized materials conceivably could have 
a powerful and often unascertainable impact on a verdict or jury 
recommendation, potentially violating the right to a fair trial 
guaranteed by the state and federal constitutions. U.S. Const. 
amend. VI; art. I, S16, Fla. Conet. Recognizing this fact, both the 
courts of this state and the courts of other jurisdictions have 
applied a somewhat more refined standard to motions for new tr ial  
that are based on the presence of unauthorized materiala in the jury 
room. 

Slip Opinion at p.6.  This Court in Hamilton specifically prohibited any inquiry 

into the mental processes of jurors but held that the inquiry must be limited 

to the nature of the materials and how the jurors used the materials. Slip 

opinion at 11-12. Hamilton also holds that a newtrial is required if there is 

any "reasonable possibility of prejudice". Slip opinion at 14-15. 

Courts around the country have granted new trials when the jury was 

exposed to materials that relate to the criminal justice system or an issue in 

the case. In Jones v. Kemp, 706 F. Supp. 1534 (N.D. Ga. 1989) the Court held 

that giving a Bible to the jurors during the penalty phase of a capital case was 

fundamental error requiring the grant of writ of habeas corpus. 706 F.Sup. at 

1558. The Court so ruled despite the lack of objection and failure to show how 

the jury used the Bible. Id. at 1559. 
How the jurors used the Bible whether ae a silent monitor witnessing 
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that the jurors approached their aolemn taflk in the proper attitude 
or for guidance as to their specific task, the Court cannot 
ascertain. A search for the command o f  extra-judicial law from any 
source other than the trial judge, no matter how well intentioned, 
is not permitted. 

_. Id. at 1559. se(3 State v. Harrinaton, 627 S.W.2d 345, 350 (Tenn. 1981), 

overruled on other urounds, State v. Alley, 776 S.W.2d 506 (Tenn. 1989) (rsver- 

sible error for the jury to refer to Bible during penalty phase deliberations). 

In Ex Parte Lasley, 505 so.2d 1263 (Ala. 1987), the defendant was charged 

with scalding a child with hot water. H i s  defense was accident. The jurors ran 

home experiments with bath water and one juror consulted a law book to under- 

stand certain legal terms. The Alabama Supreme Court unanimously ordered a new 

trial, holding juror misconduct requires a new trial if a juror "miaht" have 

been unlawfully influenced. Id. at 1264. The Court further stated: 
Appreciation of the rule cannot in all cases depend entirely upon 
the juror's statements that the extraneous information did not 
affect their verdict. 

The integrity of the fact-finding proces is the heart and soul of 
our judicial system. Judicial control of  the jury's knowledge o f  the 
case is fundamental. Our rule6 of evidence are designed, EIO far as 
humanly possible, to produce the truth and to exclude from the jury 
those facts and objects which tend to prejudice and confuse. 
Evidence presented must be subject to cross-examination and 
rebuttal. The defendant's constitutional rights of confrontation, 
of crose-examination, and of counsel are at stake. ... Considering 
three separate home experiments and the consultation of law books 
by one juror, w e  conclude that the jury might have been influenced, 
notwithstanding the jurors' etatemente to the contrary. The jurors 
cannot in every caee determine the question of whether they were, 
or might have been, improperly influenced. 

Id. at 1264. See also State v. Mapel, 636 P.2d 445 (Or. App. 1981) (during trial 

three jurors attended drug seminar by the diatrict attorney and one brought 

literature on marijuana to the  jury room: marijuana conviction reversed). 

These principles apply when literature, attacking a group of which the 

defendant is a member, infects deliberations. In Peode v. Jones, 475 N.E.2d 832 

(111. 1985) a juror brought a "joke" in the jury room derogatory to Blacks; the 

defendant was Black. 475 N.E.2d at 836-837. The trial court excused the juror 

who brought the book; three other jurors who had Been it testified "it would 

have no prejudicial effect on their deliberations." The Illinois Supreme Court 

presumed prejudice and unanhously reversed. _Id. at 836-837. In United States 
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v. Heller, 785 Fla.2d 1524 (11th C i r .  1986), jurors made anti-Semitic jokes 

during the trial of a Jewish defendant. 785 F.2d at 1525-1527. All the jurors 

assured the judge they render a verdict strictly "on the law and the evidence 

without bias or prejudice," but the court reversed despite these asaurances. Id. 
at 1526. flaa Sanchez v. International Park Condominium Association, 563 So.2d 

197 (Fla. 3d DCA 1990). 

The courts have followed the same rule in a variety o f  civil cases. See 

S h O n S  v. State, 2122 A.2d 366 (Me. 1966) (new trial required when jurors 

consulted a real estate book in a land damage case); Frede v. Downs, 428 N.E.2d 

1035, 1038 (Ill. App. 1981) (new trial when the jurors consulted a book on 

boating during a boating accident case even though no prejudice was shown); 

Kirby v. Rosell, 133 Az. 42, 648 P.2d 1048 (App. 1982) (new trial granted when 

juror read notes from a business law textbook to the jury in a fraud case). 

Stiles v. Lawrie, 211 F.2d 188 (6th Cir. 1954) (new trial when jurors consulted 

highway department manual during auto accident case). 

The inflammatory article prejudices Mr. Keen's guilt-innocence and penalty 

case. It creates sympathy for female vicths of homicide cases, the type of 

victim herein. Evidence or argument deaigned to create sympathy for the deceased 

in a homicide case is irrelevant and improper. Rowe v. State, 120 Fla. 649, 163 

So. 22 (1935); Melbourne v. State, 51 Fla. 69, 40 So. 189 (1906); Garron v. 

State, 528 So.2d 353, 358-359 (Fla. 1988). It constitutes an Eighth Amendment 

violation. Booth v. Marvland, 107 S.Ct. 2529 (1987); Jackson v. DuaQer, 547 

So.2d 1197 (Fla. 1989). The logic of these cases applies to sympathy for victims 

as a class, creating the same sort of wconstitutionally unacceptable risk" of 

"arbitrary and capricious" action by a jury. Booth, 107 Sect. at 2533. The 

article encouraged the jury to u8e Michael. Keen to avenge all victims, especial- 

ly female homicide victims. 

The article stated many defense accusations against victims and prose- 

cution witness are false and morally wrong. Time excoriated charges victims or 

witnesses are "manipulative, rich, and spoiled, have criminal activities to 

cover up, or have unusual personal or sexual lives as false and immoral. This 
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directly undercut Mr. Keen's defense, which depended on attacking the credibil- 

ity and motivee of the etate's witnesses. Shapiro was cross-examined concerning 

lying to the police, involvement in this homicide, and complete failure in his 

buainees and social life. 2R 513, 517-519, 551-554, 557-558. Michael Hickey was 

questioned about numerous criminal activities in various states. 2R 796, 838- 

839, 843-844. Mike Waddle wae attacked concerning his criminal activity, 

especially the odious and sexually unusual nature of his offenae, sexual battery 

on hie stepson. 2R 901, 903-904, 908-909. Defense counsel's closing argument 

begins with an attack on the credibility of Hickey and Waddle. 2R 1123-1134. 

Counsel then deecribed shapiro's credibility as "the real crux o f  this case," 

2R 1138, and spent: most of his argument attacking that credibility. 2R 1438- 

1144. Defense couneel begins rebuttal with an attack on Mr. Hickey. 2R 1192. The 

article also prejudiced Mr. Keen's case for a life sentence in which counsel 

castigated the State's efforts to convict Mr. Keen by cutting deals with 

dangerous felons. 

The article harmed Mr. Keen's case by attacking criminal defsnae attorneys 

and their defenses generally. 2R 1478. Proeecution attacke on defenee counsel 

or defenses are improper and require reversal. Rvan v. State, 457 So.2d 1084, 

1089 (Fla. 4th DCA 1984); Peterson v. State, 376 so.2d 1230 (Fla. 4th DCA 1979); 

Waters v. State, 486 So.2d 614, 616 (Fla. 5th DCA 1986). Here, the error is more 

serious: two jurors were actually reviewing the materials during deliberation. 

There was no opportunity for correction or limiting instruction. The information 

waa from a eeemingly neutral eource, making it more damaging than argument from 

an obviously partisan prosecutor. 

The timing of the misconduct and Rodriguez s and Fiechetti ' s testimony 

demonstrate prejudice. The jurors deliberated for eight hours the first day and 

twice indicated deadlock. 2R 1220-1225. The two jurors discussed the article the 

second day, after which a verdict wae reached. 2R 1311, 1328. This is strong 

evidence the article influenced the jury. Fischetti took an admitted interest 

in the portione of the article dealing with the tactics of criminal defense 

attorneys; he bracketed and underlined them during deliberations. 2R 1311-2. He 

18 



thought t h e  cour t  had approved t h e  article. 2R 1354. Rodriguez's comments prove 

t h e  inf luence  t h e  article had. H e  read it before reaching h i s  f i n a l  ve rd ic t .  2R 

1328, 1330. F i e c h e t t i  used it t o  convince him t h e  case "doesn' t  have to be 

proved to a l l  conclusiveness ,"  an admission t h e  article w a s  used t o  overcome h i s  

doubts. 2R 1329. The article w a s  f a r  more p r e j u d i c i a l  than  t h e  materials held 

t o  r e q u i r e  a new t r i a l  i n  t h e  cases previously discussed. I t  d i r e c t l y  a f f ec t ed  

t h e  iasuee  of t h i s  caae. It came at a c r u c i a l  time i n  t h e  de l ibe ra t ions ,  a f t e r  

t w o  i nd ica t ions  of deadlock. This Cour t  ha8 previously recognized t h e  cloBene0s 

of t h e  evidence i n  t h i s  case. Reversal i s  required.  

The t r i a l  cour t ' s  den ia l  of t h e  motion €or new t r i a l  ia cont rary  t o  

seve ra l  aspects of Hamilton, supra. The Court s p e c i f i c a l l y  r e l i e d  on t h e  ju ro r s '  

s ta tements  t h a t  t h e  article d i d  not a f f e c t  t h e i r  ve rd ic t .  2R 1370-1372. This is 

p r e c i s e l y  t h e  so r t  of inqui ry  i n t o  t h e  mental processee of t h e  j u r o r s  t h a t  t h i a  

Court condemned in Hamilton, supra. Indeed, t h i s  is t h e  p rec i se  error which l e d  

t h e  F i r s t  District astray i n  Doutre v. S t a t e ,  545 So.2d 1366 (Fla .  1st DCA 

1989). See Hamilton, e l i p  opinion a t  p. 9 n.6 .  The t r i a l  cour t  made no ana lys i s  

of t h e  content of t h e  material and how it wae uaed which t h i s  Court required i n  

Hamilton. S l i p  opinion a t  p. 14-15. 

Hamilton demonstrates t h a t  a new t r i a l  is required because t h e  article 

a f f e c t e d  t h e  j u r y ' s  eva lua t ion  of s eve ra l  j u ry  in s t ruc t ions .  I n  Hamilton, t h i s  

Court approved eevera l  cases i n  which t h e  cour t  had reversed becauee t h e  

materials could have a f f ec t ed  i n t e r p r e t a t i o n  of t h e  ju ry  in s t ruc t ions .  Slip 

Opinion a t  p. 6-9. The Court approved dec is ions  f ind ing  harmful error i n  Smith 

v. S t a t e ,  95 So.2d 525 (Fla. 1957); Yanes v. S t a t e ,  418 So.2d 1247 (F la .  4 th  DCA 

1982); and Grieminaer v. G r i f f i n ,  186 So.2d 58 (F la .  4 th  DCA 1966) and 

dieapproved Doutre v. S t a t e ,  545 So.2d 1366 (F la .  1st DCA 1989) f ind ing  harmless 

error when the material a f f ec t ed  jury  in s t ruc t ions .  The erroneoul  material here  

impacted seve ra l  j u ry  in s t ruc t iona .  Juror Rodriguez t e s t i f i e d  F i s c h e t t i  used it 

to argue t h a t  t h e  caee "doean't have t o  be proved t o  all. conclusiveness.n 2R 

1329. i.e. F i a c h e t t i  uaed the article t o  inf luence  Rodriguez' i n t e r p r e t a t i o n  of 

t h e  reasonable  doubt i n s t ruc t ion ,  t h e  same e r r o r  t h a t  Hamilton held should have 
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have required reveraal in Doutre. Slip opinion at p. 9 n.6. The improper 

material also affected the jury's interpretation of the instruction on weighing 

the evidence. 2R 1446. The prosecution witnesses in this case were impeached 

concerning their inconsistent statements, their criminal records, and benefits 

received for their testimony. The jury instructions recognized these as 

legitimate methods of impeachment , 2R 1446, but, the unauthorized article 

ridicules such defenee attacks on witnesses in the Goetz case and other cases. 

The material could also affect the instruction on rules for deliberation. 2R 

1453. This inatruction tells the jury to ignore their feeling about the lawyers. 

The thrust of the improper materials was an attack on defense lawyers, directly 

undercutting this instruction. Reversal ie required. 

Assuming arguendo, that thia Honorable Court feels a new trial is not 

required the mieeonduct was independently prejudicial in the penalty phaee and 

a new penalty phase is required. The jury recommended death by the narrowest of 

margins, eeven to five. 2R 1280. Any error would have tipped the balance to 

death. Booth error mandates at lea& a resentencing. Jackson v. Duqqer, supra. 

The same reasoning applies to this inflammatory article creating sympathy for 

victims which was timely brought to the trial court's attention. The article 

also harmed the penalty phase defense attacking the credibility, criminal 

activity and disparate treatment of Shapiro, Hickey, and Waddle. 2R 1265-1270. 

The improper material also impacted the penalty phase instructions. The penalty 

instructions tell the jury to limit themselves to the statutory aggravating 

circumstances. 2R 1467. The articles's injection of victim sympathy ConetitUtes 

a non-statutory aggravating circumetance in violation of the instruction. A t  the 

very least, resentencing is required. 

WIWT I1 
TBE TRIAL COURT ECRRW IN REFUSING To RELEASE OR INSPECT CAMRRA 
TBg GRAWD JURY TESTIMONY OF KEN SHAPIRO. 

This Court has recognized that the "evidence against Keen ... was 
primarily based on the testimony of Ken Shapiro". Keen v. State, 504 So.2d 396, 

397 (Fla. 1987). 

It would be legerdemain to characterize the evidence aa overwhel- 
ming: the real jury issue presented in thia trial centered on the 
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credibility of Shapiro versue the credibility of Keen. 

- Id. at 401. In light of Shapiro's importance, the refusal to releaae or inspect 

- in camera Shapiro * s grand jury teatimony violated due process. 

Mr. Keen filed a motion for disclosure of the grand jury testimony of Ken 

Shapiro. 1R 1651-1652. It pointed out Shapiro is the only eyewitnsas to the 

eventa in question and noted Shapiro had previously given a aworn etatement to 

the police exculpating Mr. Keen, inconeistent with statements made in 1984. 1R 

1651-1652. He requested the transcript pursuant to Bradv v. Maryland, 373 U . S .  

83 (1963), alleging the testimony is material and favorable to the defense. 1R 

1652. A t  a hearing on October 19, 1984, the prosecutor argued: (1) a "veil of 

secrecy" surrounds the grand jury, (2) Bradv, is not applicable to grand jury 

proceedinge, and (3) the establishment: of a material inconsietency is an 

insufficient predicate far releaee under Jent v. State, 408 So.2d 1024 (Fla. 

1981). The trial court denied the motion. 1R 8. 

The hypocrisy of the prosecution's rhetoric about "the eanctity of the 

grand jury veil of secrecyf1 is shown by the method it obtained Patrick Keen's 

grand jury teatimany. On June 3, 1984 the prosecution moved for di~lclosure of  

Patrick's grand jury testimony. 1R 1719. The basis wae that Patrick Keen would 

teetify contrary to his grand jury testimony. 1R 1759. This motion reflects 

service by mail on June 3 t  1985; Judge Garrett granted diacloeure (apparently 

without a hearing) on the same day. 1R 1719-21. The ba6is asserted by the 

prosecution for diacloeing Patrick Keen's grand jury testimony is leee than that 

made for release of Shapiro's. Yet, the defense could not even obtain camera 

r e v i e w  of Shapiro's grand jury testimony although the prosecution actually 

obtained Patrick' B . ~  Apparently, the "veil of grand jury secrecy" is a doctrine 

eolely benefitting the prosecution. If it was correct to deny release or in 

The Firat, Fifth, Sixth, Eighth, and Fourteenth Amendmente to the United 
States Constitution and Article I, Section 2, 9, 16, and 17 of the Florida 
Constitution, and Rule 3.220, Florida Rules of Criminal Procedure and Florida 
Statutes 905.27 (1987). 

5 

Appellant previoualy requested this Court grant a remand to clarify thie 
unusual procedure. Mr. Keen continuee to maintain that euch a remand ie 
necessary. 
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camera review of Shapiro's grand jury testimony then surely it war error to 

disclose the grand jury testimony of Patrick Keen (especially when done by a 

judge without jurisdiction over this case). The contrast between the treatment 

of these two motions could not be more striking.7 

This Court hae recognized that Shapiro gave inconsistent Statements prior 

to his trial version. Keen, suQra at 398. These included a sworn police 

statement. fd. Shapiro was the only eye witness at retrial and his credibility 
was key. He gave inconsistent statements on the night o f  the incident, and under 

oath to the police a week later. 2R 512-514. He lied in a aworn etatement to a 

civil attorney. 2R 517-518. He told hie current tale only three years later. 2R 

518-519. There is an emerging trend to allow release or in camera review of 
grand jury testimony. The United States Supreme Court outlined the general 

principles governing this issue in a case in which it reversed a conviction for 

failure to disclome grand jury teetimony: 

Dieclosure, rather than suppression, of relevant materials 
ordinarily promotes the proper administration of criminal justice. 

Dennis v. United States, 384 U.S. 855, 870, 86 S.Ct. 1840 (1966). In Miller v. 

Wainwriqht, 798 F.2d 426 (11th Cir. 1986), two defendants argued they were 

entitled to in camera review of grand jury testimony as key prosecution 

witnesses had given inconsietent statements. The Eleventh Circuit agreed the 

defendants had met the threehold for in camera review: 
To obtain grand jury testimony, a defendant must show a particu- 
larized need, aufficient to juetify the revelation of generally 
secret grand jury proceedings. See Dennis v. United States, 384 W.S. 
855, 870, 86 S.Ct. 1840, 1849, 16 E.Ed.2d 973 (1966); United States 
v. Proctor f Gamble Co., 356 U.S. 677, 683, 78 S.Ct. 983, 986, 1 
L.Ed.2d 1077 (1958). The district court held that the standard had 
not been met in this case because the witnesses were thoroughly 
cross-examined with prior deposition teetimony contrary to their 
trial testimony. It is precisely because of thia contradiction in 
the testhony that someone should look at the grand jury testimony 
to determine its usefulness to the defendants. Dennis, 384 U.S. at 
872-73, 86 S.C. at 1850-51 ... Sometimes an in camera inspection of 
material is necessary to determine if a party ha0 shown sufficient 
particularized need. The threshold showing for an in camera review 
iS not as high as that needed to obtain the evidence. 

Mr. Keen specifically 
the consent of all parties. 
testimony of Ken Shapiro was 
1415A. 

7 readopted his motion, prior to h i s  rs-trial, with 
2R 4-7. The motion to disclose the grand jury 
denied orally and in a written order. 2R 4-7, 2R 
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789 F.2d at 426. 

The right to in camera review of otherwise confidential materials in a 
criminal prosecution was extended by the United States Supreme Court in 

Pennsylvania v. Ritchie, 480 U.S. 39, 107 S.Ct. 989 (1987). In Ritchie, the 

defendant, charged with sexual aasault on his daughter, moved to have her 

Children and Youth Services file produced as it "might contain the names of 

favorable witnesses as well as other, unspecified exculpatory evidence." Id. at 

995. The Supreme Court held the defendant was entitled to in camera review 
despite public policy reasons and specific statutes making the material 

confidential. 107 S.Ct. at 1001-1002. 

The Eleventh Circuit reconsidered Miller in light of Ritchie: 

The Supreme Court's reaBoning and decieion in Ritchie is an 
endorsement of the procedures the Court recommended and the holding 
we reached in Miller. Both CourtB, based on facts presented, 
determined that due procees required some court to review the 
confidential material to determine if the appropriate file "contains 
information that may have changed the outcome of his trial had it 
been disclosed. l1 Ritchie, - U.S. -, 107 S.Ct. at 1004, 94 
L.Ed.2d at 60. Indeed, the Miller sworn testimony, which contains 
different versions of the facts, showe recantations of testimony, 
and other questionable circumstances, presents a compelling need 
for in camera inspection. 

Miller v. Duqqer, 820 F.2d 1135, 1136 (11th Cir. 1987). Similarly, Hopkinson 

v. Shillinqer, 866 F.2d 1185 (10th Cir. 1989), modified 888 F.2d 1286 (10th Cir. 

1989) (en banc) applies the principles of Ritchie to grand jury testimony. 

Hopkinson asserts that evidence tending to exculpate him may have 
been pre3ssnted to this grand jury, but he cannot point to any 
specific exculpatory evidence because he has never seen the grand 
jury transcripts. 

866 F.2d at 1220. The Tenth Circuit held he was entitled to Fn camera review 
because "exculpatory evidence could have been presented" and in camera review 
preserves state confidentiality interests. See a100 Butterworth v. smith, 110 

S.Ct. 1376 (1990)(news reporter who testified before grand jury could write 

about his experience when investigation complete). In Smith, the Court also 

noted that policy interests in favor of secrecy are greatly lessened once the 

investigation has ended. fd. at 1381-1382. Smith continues the trend of 

dimzlosing grand jury testimony to protect constitutional rights. 

Mr. Keen made a more than adequate showing for release or in camera review 
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of the grand jury testimony of Shapiro. In Ritchie, the United States Supreme 

Court held a criminal defendant is entitled to review a child witness' confiden- 

tial file by merely alleging it "might contain favorable witneeses or other 

unspecified, exculpatory evidence." 107 S.Ct. at 995. In Miller the Eleventh 

Circuit held that showing a prosecution witness had given materially inconeis- 

tent statements suffices to require release or in camera review of grand jury 
testimony. 798 F.2d at 426. The key prosecution witness below repeatedly gave 

inconsistent, exculpatory statements. Later, he stated he killed the deceased 

with Mr. Keen. There could hardly be a more compelling need for in camera review 
or release of the testimony. Appellant's conviction must be reversed and 

remanded for a new trial due to the trial court'e failure to release grand jury 

testimony or at least review it in camera. 
wnm 111 

THE TRIAL COURT ERRED IN PERMITTING VARIOUS STlWEMEUTS OF APPELLANT 
To ELE I"RODIJCEI3 INTO EVIDENCE. 

Mr.  Keen moved to suppress his statements. 1R 1665-1671.' The trial court 

denied Mr. Keen's motions. 1R 1676. This violated several provisions of law, as 

shown in sectione A through D below. 

A. Article I, Section 9 and the Fifth Amendment 

Mr. Keen's statements were inadmissible as they were made after an 

equivocal request to stop questioning. Officer Mabile testified that while Mr. 

Keen was being transported to Broward County he stated he did not physically 

kill hia wife and "that he did not see any atratogical benefit for himself if 

he told us anything elae." 1R 26. Officer Scheff quoted Mr. Keen as saying 

something "to the effect that he could see: m o w  [sic] strategic reasone to give 

a statement to us. l1 1R 193. 

In Christopher v. Florida, 824 F.2d 836 (11th Cir. 1987), in response to 

being told that he was charged with two murders, the defendant told police that 

he had no reason to make a statement: 

CHRISTOPHER: Okay then. What's the need of me aavinq anything then. 

Appellant renewed his motions, which were originally made during the 
first trial, at his eecond trial.. 2R 4-7. The trial court denied the motions. 
2R 1415A. 

8 
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824 F.2d at 840. The Court noted that this constituted, at the very least, an 

eguivocal request to stop questioning: 

Moreover, immediately after this second request to stop, and second 
unlawful continuation of the interrogation. Christopher made a 
third, albeit somewhat equivocal, request to stop ("Okay then. 
What's the need of me saying anything then."). Once again the 
officers improperly €ailed to terminate the interrogation. Inatead, 
Milla aiaked Christopher: "What are you upaet about? Given the 
previous requests to stop, at this point there certainly was no need 
for clarification. Moreover, Mills ' question waa not a "clarifi- 
cation." Rather, it was interrogation becauae it invited a raeponse 
from Christopher that W ~ B  not restricted to the ineue of whether 
Christopher wished to terminate the interrogation. Mills' response 
thus constituted yet another violation of Christopher's Miranda 
rights. 

824 F.2d 843, n. 19. Mr. Keen's comment that there was no strategic reason to 

say anything is equivalent to Christopher's statement "what's the need of me 

saying anything then". Both comments request, equivocally, the questioning stop. 

A suspect's equivocal assertion o f  the right to silence terminates any 

further questioning except that designed to clarify his wishes. Owen v. State, 

560 So.2d 207 (Fla. 1990); M 4 ,  770 F.2d 918 (11th Cir. 1985), 

modified, 781 F.2d 185 (11th Cir. 1985); Christopher, supra, 824 F.2d at 841. 

The police made no attempt to clarify Mr. Keen's wishes.' The resulting 

statements must be suppressed. 

B. Fourth Amendment and due process. 

Rule 3.130(a) of the Florida Rules of Criminal Procedure providegl every 

arrefitod person shall be taken before a judicial officer, within twenty-four 

hours of arrest unless released on bail. Failure to take a suspect before a 

judicial officer as required conetitutes an illegal seizure. lo When an arrest 

This questioning was not initiated by Appellant. Appellant made the 
equivocal request while being transported to Broward County. 2R 26, 192-193. 
Immediately upon arriving Appellant was "taken immediately" to the interview room 
for interrogation. 1R 131. 

lo Appellant was arrested an August 23, 1984, in Seminole County, where he 
was kept overnight before being transported to Broward County, with resultant 
booking occurring at approximately 9:00 p.m. on the 24th of August. 1R 171. At 
the Motion to Suppress hearing on December 21, 1984, both Detective Arnabile and 
Detective Seheff admitted that Appellant was not taken before a magistrate in 
Seminole County, and, in fact, was not taken before a magistrate until almost 
forty-eight (48) hours after hie arrest. 1R 168-169, 215. Amabile admitted that 
he knew he waB supposed to take Appellant before a magistrate within a twenty- 
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becomes illegal because no magistrate has reviewed it, resulting statements must 

be suppressed. Watts v. Indiana, 338 U . S .  49, 69 S.Ct. 1347 (1949). Here the 

statements were made after the failure to take Mr. Keen before a judicial 

officer as required by the rule. There was not a break in the chain to dissipate 

the illegality. 

C. Article I. Section 16, and the Sixth Amendment 

The Sixth and Fourteenth Amendments of the United States Conetitution and 

Article I, Section 16 of the Florida Constitution guarantee the right to 

counsel. Under Rule 3.111(a), Florida Rules of Criminal Procedure, and the 

Florida rmstitution, this right attaches when one is formally charged with an 

offense, or as soon as feasible after custodial restraint, or upon first 

appearance before a committing magistrate, whichever occurs first. Sobczak v. 

State, 462 So.2d 1172 (Fla. 4th DCA 1984). Mr. Keen was not brought to first 

appearance within twenty-four hours as required. Because the right to counsel 

attaches at first appearance, and because the police avoided the inconvenience 

by not bringing Appellant to first appearance as required by the rule, Appel- 

lant's statements should be suppreseed. 

Appellant is aware this Court said in Keen: 

Keen's Sixth Amendment claim fails because at the time 
the statement was made formal charges had not yet been 
filed against him and, therefore, adversary proceedings 
had not yet commenced. Moran v. Burbine, 475 U.S. 412, 
106 S.Ct. 2135, 89 L.Ed.2d 410 (1986). 

I Id. at 400. This Court rejected only a Sixth Amendment claim on this issue 

without addressing Rule 3.111 or Article I, section 16. It does not appear that 

this Court intended to overrule Sobczak, or nullify Rule 3.111. 

If Keen stands for the proposition that the Sixth Amendment right to 

counsel does not attach at the time of the first appearance hearing, and 

therefore overrules Sobczak, it is incorrect. First appearance is a forum for  

advising the defendant of the reason for his arrest, appointing counsel, and 

taking evidence on an adverearial proceeding €or bond. Hence, adversarial 

proceedings have commenced at the time of the first appearance hearing 80 that 

four hour period. 1R 1090. 
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the Sixth Amendment right to counsel attaches. See Coleman v. Alabama, 388 U.S. 

1, 7-10, 90 S.Ct. 1999, 26 L.Ed.2d (1970) (right to counael attaches at 

preliminary hearing, which involved determining whether evidence justified 

submitting case to grand jury, and setting bail; counsel can "be influential at 

the preliminary hearing in making effective arguments for the aceueed on such 

matters ae the necessity for ... bail"). By ignoring the requirement that 

Appellant be brought to a first appearance hearing withintwenty-four hours, the 

police induced Appellant to give a statement. l1 

An additional Sixth Amendment ground for suppressing the statements is the 

continuing interrogation of Appellant despite hie request for counsel.12 Once an 

accused has expressed hie desire for an attorney, police must not subject him 

to further interrogation until counsel is made available to him, unleee he 

initiate8 the communication. See Minniek v. Miesieeippi, 59 USLW 4037, 4039 

(U.S. December 3, 1990); Edwards v. Arizona, 451 U.S. 477, 101 S.Ct. 1880, 1885 

(1980). Appellant did not initiate conversations with police after his request 

for counsel. H i s  statements must be suppressed. 

D. Due Proceee - the etatements were not free and voluntary. 
The State failed to show that the statements involved were made freely and 

voluntarily. DeConinqh v. State, 433 So.2d 501 (Fla. 1983); Blackburn v. 

Alabama, 80 S.Ct. 274 (1960). Every indication showed that he did not want to 

11 Again, this wa8 after Appellant indicated that he saw no strategic 
benefit in giving a statement. 1R 26. 

12 Upon his arrest in Seminole County at approximately 1O:OO a.m., 
Appellant, 1R 160, immediately told his employee, Sam Sparks, to get him an 
attorney, 1R 162, and both detectives involved were aware of this effort, 
although they weren't aware if an attorney had been contacted or not. 1R 178. 
When the Appellant and the detectives arrived at the Seminole County Jail about 
fifteen minutes later, 1R 126-127, Appellant again stated that he wanted an 
attorney for bail. 1R 163-164. The response of the detective wae that there was 
no bail on this offense. 1R 164. After Appellant was moved from the jail to the 
headquarters of Seminole County, he again referred to his desire for an attorney, 
saying that his attorney would ask €or discovery. 1R 165-166. It was also 
admitted at the Motion to Suppress that Appellant requested to make a phone call 
and the request was refused until he was moved to yet another location, 1R 185, 
where Appellant finally did make a phone call from Seminole County. 1R 189. 
Appellant then testified that he told the detectives before the car ride that 
he had talked to his friend Carol and that an attorney would be waiting for him. 
1R 232. Despite Appellant's request for an attorney, interrogation continued. 
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cooperate. H e  asked f o r  an a t torney  on seve ra l  occasions,  he refused t o  a l l o w  

any s ta tements  he made t o  be t a p e  recorded, 1R 140, 150r and later refused t o  

s ign  t h e  handwritten ' t r a n s c r i p t '  which w a s  w r i t t e n  by t h e  o f f i c e r s .  1R 152, 

227.13 H i s  phys ica l  and emotional state prevented him from giv ing  a f r e e  and 

voluntary statement.  l4 Mental and emotional d i s t r e a s  may prevent a peraon from 

e f f e c t i v e l y  waiving t h e i r  r i g h t e  thereby making a statement inadmissible.  

DeConinqh, SuQra a t  503; see also Breedlove v. S t a t e ,  364 So.2d 495, 497 ( F l a .  

4 th  DCA 1978). 

E. 5934.03(2), Flo r ida  S ta tu t e s ,  and t h e  Federal  and Flor ida  Cons t i tu t ions  w e r e  
v i o l a t e d  bv admi t t i n s  t h e  tape made from a phone tap. 

Shapiro,  a c t i n g  aa a po l i ce  agent,  s e c r e t l y  taped Mr. Keen more than  

twenty-four hours a f t e r  Mr. Keen's arrest, while Kr. Keen w a s  i n  police custody. 

Mr. Keen f i l e d  a pre-trial motion t o  suppress t h e  w i r e t a p .  2R 1415-1416. Shapiro 

t e s t i f i e d  he had admitted h i s  c u l p a b i l i t y  t o  t h e  police i n  the death of MS. 

Keen. 2R 91. He w a s  concerned whether he would be prosecuted. 2R 91-2. The 

police asked him t o  tape any calls from Michael Keen and he agreed. 2R 92-93. 

H e  d id  not sign a w r i t t e n  consent. 2R 93-94. H e  had no recollection of t h e  

police expla in ing  t h e  l e g a l  requirements of consent. 2R 94 .  Off i ce r  Scheff 

t e s t i f i e d  t h a t  he gave Shapiro t h e  t ap ing  device. 2R 101. H e  only asked Shapiro 

i f  he w a s  w i l l i n g  t o  tape Michael Keen. 2R 104. H e  d id  not  expla in  t h e  require-  

menta of consent la id  out i n  t h e  s t a t u t e .  2R 104. He t e s t i f i e d  t h a t  t h e  

equipment w a s  placed on Shapiro 's  phone between 1O:OO p.m. and 11:OO p.m. on 

August 25, 1904. 2R 109. The cal l  from Mr. Keen came i n  a f t e r  t h i s .  2R 

l3 These ind ica t ions  of a d e s i r e  t o  remain s i l e n t  must be viewed i n  
conjunct ion with t h e  repeated promises and inducements f o r  possible leniency i f  
Appellant cooperated aga ine t  Shapiro. Amabile s t a t e d  t h a t  i f  he go t  a statement 
from Appellant it would make t h e  S t a t e  Attorney's Off ice  less l i k e l y  t o  offer 
Shapiro immunity, 1R 198, with t h e s e  s ta tements  being repeated on seve ra l  
occasions throughout t h e  course of t h e  t r i p  and t h e  interview. 1R 209-211. 

He w a s  shocked and amazed a t  t h e  arrest, confused, had t h e  c h i l l s ,  and 
w a s  not  coherent when he gave h i s  statement,  1R 233, 270, and, i n  f a c t ,  gave h i s  
statement only so he could rest and t h i n k  and ca l l  an a t torney ,  1R 236, and 
because of t h e  emotional state t h a t  he w a s  in .  1R 242. 

l5 The t r i a l  cour t  denied t h e  motion t o  suppress,  2R 115, and t h e  renewed 

14 

motion t o  suppreea a t  t r i a l .  2R 523. 
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The evidence should have been suppressed on seve ra l  grounds. F i r s t ,  t h e  

wire tap  did not c o m e  wi th in  t h e  exception ou t l ined  i n  Florida S t a t u t e  934.03(2)- 

(c)  (1983), because i t s  purpose w a s  not " to  obta in  evidence of a c r imina l  act" 

b u t  t o  prosecute a person previously arrested pursuant to a warrant. A cr iminal  

s t a t u t e  must be e t r i c t l y  construed i n  favor  of t h e  c i t i z e n  and aga ins t  t h e  

state. State v. Wershow, 343 So.2d 605, 608 (Fla. 1977). V i r t u a l l y  a l l  t h e  

l i t i g a t i o n  surrounding t h i s  s t a t u t e  has involved pre-arrest p o l i c e  inves t iga-  

t i o n s .  See Morninsstar v. State, 428 So.2d 220 (Fla .  1982). The purpose of t h i s  

s t a t u t e  is t o  aid police inves t iga t ions .  The na ture  of t h e  case changes from 

inves t iga t ion  t o  prosecut ion a t  a r r e e t ;  t h i s  s ec t ion  i e  limited t o  t h e  pre- 

arrest s i t u a t i o n .  

The cons t ruc t ion  of t h e  a t a t u t e  t o  include t h e  poe t -a r res t  s i t u a t i o n  would 

endanger a defendant 's  r igh t  t o  counsel and r i g h t  t o  remain s i l e n t .  T h i s  

cons t ruc t ion  would  a l l o w  t h e  p l an t ing  of police informera (albeit by telephone) 

i n  perpe tu i ty .  This would v i o l a t e  t h e  F i f t h  and Six th  Amendment. Maine v. 

Moulton, 106 S . C t .  477 (1985). It is undisputed t h a t  Mr. Keen had been arrested 

pursuant t o  an arrest warrant,  in te r roga ted ,  and booked i n  t h e  B r o w a r d  County 

J a i l  a t  t h e  t i m e  of t h e  wiretap.  1R 1635, 2R 101. The exception i n  Sect ion 

934.03(2)(c) does not  apply. 

Second, Ken Shapiro 's  consent to t h i s  wiretap w a s  not knowingly, i n t e l l i -  

gent ly ,  f r e e l y ,  and v o l u n t a r i l y  given. The burden is on t h e  prosecut ion t o  show 

by clear and convincing evidence t h a t  consent i e  f r e e l y  and vo lun ta r i ly  given. 

Bumper v. North Carolina,  88 S.Ct. 1788 (1968); Norman v. State, 379 So.2d 643, 

646 (Fla .  1980). An acquiescence t o  apparent au tho r i ty  does not c o n s t i t u t e  

Consent. Bumner, Bupfa, 88 S.Ct .  a t  1792. 

The prosecut ion f a i l e d  to m e e t  i ts  burden. Shapiro had j u e t  admitted 

p a r t i c i p a t i o n  i n  a murder and w a s  concerned about being charged. 2R 91. H e  felt 

it w a s  i n  h i s  best i n t e r e s t  to cooperate with t h e  police. R 91-92. The legal 

requirements of consent w e r e  not  explained t o  him. 2R 94, 104. T h i s  f a l l s  f a r  

s h o r t  of a knowing, i n t e l l i g e n t ,  free, and voluntary consent. The t a p e  should 

be suppressed. 
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Third,  t h i s  warrantlaas wiretap w a s  unreasonable under t h e  Fourth, F i f t h ,  

Eighth and Fourteenth Amendments t o  t h e  United S t a t e s  Cons t i tu t ion  and A r t i c l e  

I, Sec t ion  9, 12, 16, 17 and 23 of t h e  F lor ida  Cons t i tu t ion .  Warrantleee 

aearches are per se unreasonable under t h e  Fourth Amendment sub jec t  only t o  a 

few s p e c i f i c  exceptions.  Katz v. United S ta t e s ,  389 U.S. 347, 357 (1987). The 

burden is on t h e  state t o  show t h a t  t h e  procurement of a warrant w a s  not 

f eas ib l e .  McDonald V. United S t a t e s ,  335 U.S. 451 (1948). Article I, Sect ion 23 

of t h e  F lo r ida  Cons t i tu t ion  provides s t ronger  p ro tec t ion  of t h e  r i g h t  t o  pr ivacy 

than  t h e  United S t a t e s  Const i tut ion.  Winfield v. Division of Pari-Mutuel 

Wauerinq, 477 So.2d 546 (Fla. 1985). H e r e ,  t h e r e  w a s  no showing t h a t  a warrant 

could not be obtained, making it unreasonable under t h e  Federal  and Flor ida  

Const i tut iona.  

Fourth, t h e  use  of a planted informer v io l a t ed  Mr. Keen's r i g h t  t o  remain 

s i l e n t  and r i g h t  t o  counsel as explained above i n  Sect ion A-D.16 

F. The admiEteion of an improper " t r a n s c r i p t "  w a s  e r r o r .  

Af te r  h i s  a r r e a t ,  Mr. Keen w a s  in te r roga ted  by t h e  police. Of f i ce r  Amabile 

t e s t i f i e d  he attempted t o  t a k e  down t h e  interview verbatim but  t h a t  it waa not 

completely verbatim. 2R 719-720, 723. He i n t en t iona l ly  put  i n  inaccuracies ,  as 

a test. 2R 723. Mr. Keen refused t o  sign t h e  purported t r a n s c r i p t .  2R 731. The 

t r i a l  cour t  e r roneos ly  admitted it, l7 denying Kr, Keen due process of law. l8 This 

evidence had no proper p red ica t e  and wafl hearsay v i o l a t i n g  t h e  confronta t ion  

c l auses  of t h e  Federal  and Flor ida  Const i tut ions.  

The Statement waa not what it purported t o  be, a transcript  of t h e  

These r i g h t s  guaranteed by t h e  F i f t h ,  S ix th ,  Eighth and Fourteenth 
Amendments t o  t h e  United S t a t e s  Cons t i tu t ion  and A r t i c l e  I, Sect ion 2, 9, 12, 
16, 17, and 23 of t h e  F lor ida  Const i tut ion.  

16 

Mr. Keen challenged t h e  f a c t  t h a t  t h e  document w a s  not  a t r u e  and 
accurate summary and t h a t  he never signed nor acknowledged hia  statement .  1R 
165. H e  renewed h i s  p r e - t r i a l  ob jec t ions  a t  t h e  time of t h e  admission of t h i s  
evidence. 2R 701-702. The xeroxea of aeven of t h e  e i g h t  pages of t h e  statement 
w e r e  given to t h e  jury ,  over ob jec t ion ,  2R 702-703, 714-715. 

17 

As guaranteed by t h e  F i f t h ,  s i x t h ,  Eighth, and Fourteenth Amendments t o  
t h e  United S t a t e s  Cons t i tu t ion  and Article I, Sect ions 2, 9, 16,  17, 21, and 22 
of t h e  F lo r ida  Const i tut ion.  

18 
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interview. It contained prior consistent statements of the police officers which 

are inadmissible hearsay. See Jackson v. State, 498 So.2d 906, 909 (FLa. 1986); 

Jenkins v. State, 547 So.2d 1017, 1020 (Fla. 1st DCA 1989). Further, recordings 

of defendante' statements written by another must be signed or adopted by the 

defendant. Marshall v. state, 339 so.2d 723 (Fla. let DCA 1976); Williams v. 

State, 185 So.2d 718 (Fla. 3d IICA 1966). Mr. Keen refused to sign this purported 

IxXLnBCript because there were many inaccuracies in it. 2R 731, 957-958. As in 

Williams and Jackson, reversal iB required. This violated Florida law and the 

Florida and Federal Conetitutions. 

POflOT nr 
WR. WAS TRIED BY A JUDGE WHO PREJUDGED GUILT AND COULD NOT BE 

The trial court prejudged Mr. Keen guilty before retrial. In 1984# the 

court heard Mr. Keen testify the death of Anita Keen was caused by Shapiro and 

may have been an accident. In a hearing before retrial, the judge responded to 

concern over Shapiro's safety, saying: 

Killing i e  a crime, and we've had enough killing already in this 
caee, and I don't want anymore in this case. 

1SR 28. Given the context, the judge had decided that Mr. Keen'B defense was 

not worthy of belief, and that he had committed a crime. The trial court also 

stated her position on the bench would be threatened by overruling a jury's 

death recommendation. 

THE COURT: I would take your argument one atep further, Mr. 
Williams. It is not only difficult for a judge to override a jury's 
recommendation of life, but it ie no easier for a Judge to override 
a jury's recommendation of death, as one of  the judges down in Dad% 
County is  living daily even as we speak. 
MR. WILLIAMS: That's more public preasure than legal. standard that 
he's living with. 
THE COURT: Well, the law is not even in by case authority, though 
it might even be close, that you are virtually bound by a jury's 
verdict and recommendation. 

2R 291. Judge Henning referred to a political threat to defeat a circuit judge 

in Dade County for overriding a death recommendation and pressure from the 

victims family. See Appendix A. The court's sentencing order, oral and written, 

also shows the court prejudged the issuee bseauee she considered the original 

trial verdict and sentencing recommendation in sentencing Mr. Keen to death. 
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2R 1486, 1386. These recitations show that the trial court was influenced by the 

earlier proceedings. 

Trial by a judge who prejudges the issues violates due process. 

A fair trial in a fair tribunal is a basic requirement of due 
process. Fairness of course requires an absence of actual bias in 
the trial of cams. 

In re Murchison, 349 U . S .  133, 136 75 S.Ct. 623 (1955); State ex rel. Mickle 

v. Rowe, 100 Fla. 1382, 131 So. 331 (Fla. 1930)(defendant "entitled to nothing 

less than the cold neutrality of an impartial judge); Peek v. State, 488 So.2d 

52, 56 (Fla. 1986) (trial judge must be impartial in own mind and convey image 

of impartiality). 

A number of federal cases with facts eimilar to those herein show the 

judge's frame of mind below violates this right. In United States v. Holland, 

655 F.2d 44 (5th Cir., Unit B 1981), the defendant was retried. The Fifth 

Circuit held the trial judge's comments to the defendant after the jury retired 

showed he was biased and required disqualification. The court said the defendant 

had broken faith with the court in its earlier proceedings. See Nicodemua v. 

Chrysler Corporation, 596 F.2d 152, 156-7 (6th Cir. 1979) (ordering trial judge 

off case even though issue not raised or briefed: court stated party had 

intentionally harassed plaintiff with no proof). Due process requires such a 

result when the court prejudges the case. See United States v. Sciuto, 531 F.2d 

842 (7th Cir. 1976). Seiuto's trial judge refused to recuse himself despite an 

allegation he had prejudged the probation violation on the basis of the 

probation officer's report. The seventh Circuit refused to address an alleged 

procedural bar, holding the judge violated due process by prejudging the case. 

- Id. at 845; see Walker v. Lackhart, 763 F.2d 942, 960-1 (8th Cir. 1985) (en 

bane); Bee also Gardiner v. A.H. Robins Company, 747 F.2d 1180 (8th Cir. 1984) 

(due process violated when judge shed judicial role and became advocate); Lopez 

v Vanderwater, 620 F.2d 1229, 1235 (7th Cir. 1980) (judge acting as prosecutor 

violated due process). Such a due process violation infects the result even when 

the jury decides the case and is unaware of the judge's position. See Walberq 

v. Israel, 766 F.2d 1071, 1076-7 (7th Cir. 1985). The court below declared a 
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crime had occurred. Since the judge knew the defendant had testified to facts 

suggesting accidental death, prejudgment was revealed. Cf. Carr v. State, 136 

S0.2d 28, 29 (Fla. 3d DCA 1962). 

When a trial court uses evidence from a prior proceeding reversed on 

appeal to find an aggravating circumstance, it errs. See Huff v. State, 495 

So.2d 145, 152 (Fla. 1986); see also Kina v. Duqqer, 555 So.2d 355, 358 (Fla. 

1990) (resentencing is "completely new proceeding, separate and distinct" from 

first sentencing). Prior proceedings must not play a role in a resentencing. 

Teffeteller v. State, 495 so.2d 744, 745 (Fla. 1986)(11resentencing should 

proceed de novo on all issue# . . . A prior sentence, vacated on appeal, is a 

nullity.") The Court held in Teffeteller that the prior death sentence did not 

mandate reversal because it played no role in the resentencing. Unlike the judge 

in Rutherford v. State, 545 So.2d 853, 857 (Fla. 1989), the court below 

commented elsewhere a crime had occurred, showing s h e  had actively considered 

the information from the prior proceeding. The judge recited the prior Ben- 

tencing and guilt verdict in the sentencing order itself. She specifically noted 

the first jury, had recommended a death sentence. Use of this information 

violates the teachings of Kinq, Huff, and Teffeteller. 

The use of this information also violates due proceaa and the right to 

trial. 

Due process of law, then, requires that vindictiveness against a 
defendant for having successfully attacked his first conviction must 
play no part in the sentence he receives after a new trial. And 
since the fear of such vindictiveness may constitutionally deter a 
defendant's exercige of the right to appeal or collaterally attack 
his first conviction, due process aleo requires that a defendant be 
freed of apprehension of such a retaliatory motivation on the part 
of the sentencing judge ... . 
The existence of a retaliatory motivation would, of course, be 
extremely difficult to prove in any individual case... . 

North Carolina v. Pearce, 395 U.S. 711, 725 (1969). Were, the judge explicitly 

relied on the first trial in sentencing Mr. Keen. This is direct evidence of 

retaliatory motive. A death sentence resting in any way on the fact that a man 

These rights are guaranteed by the Fifth, Sixth, and Fourteenth 
Amendments to the Federal Constitution and Article I, sections 9, 16, 21, and 
22 o f  the Florida Constitution. 
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exercised his right to appeal violates due process and denies him access to the 

courts. The relief granted in the Pearce line of cases is to reimpose the 

original sentence; given direct evidence of retaliatory motive, the relief must 

be to grant a resentencing before a new judge. 

Considering prior proceedings also constitutes cruel and unusual punish- 

ment. The death penalty requires a heightened degree of reliability in its 

imposition. See WoodBon v. North Carolina, 428 U.S. 280, 305 (1976). Any 

consideration of a non-statutory aggravating circumstance, violates the 

carefully channelled decision making required to impose the death penalty. See 

Elledse v. State, 346 So.2d 998 (Fla. 1977) (court must guard against nonstatu- 

tory aggravating factors); Zant v. Stephens, 462 U.S. 862, 885 (1983) (aggra- 

vating sentence on basis of constitutionally protected act, such as request: for 

jury trial, impermissible). The sentence, resting in part on hie prior proceed- 

ings, violates this principle. 

The court's concern with the political consequences of overriding a death 

recommendation also violates the constitution. When circumstances "might lead 

[the judge] not to hold the balance nice, clear, and true between the state and 

the aceuaed," Tumey v. Ohio, 273 U.S. 510, 532 (1927), due process is violated. 

The judge in Tumey was also the mayor of the village whom ordinancee he 

enforced. His town received the fines paid a8 penalties; the Supreme Court held 

the judge could not be considered fair and impartial. Likewise, if the judge 

rubberstamps a jury recommendation of death to retain her office and its salary 

and prestige, then that judge has an interest in the result. The judge stated 

just euch an awareness. The awareness of victim pressure also violatea the 

Eighth Amendment. See Booth v. Marvland, 107 S.Ct. 2529 (1987). The trial 

court'e indication she had prejudged the facts before hearing the evidence 

together with the need for heightened reliability in death penalty proceedings 

requires this Court at least to vacate the sentence. 

POINT v 
THE TRULX. WURT ERRED IN PROHIBITTING CROSS-EJWIZNATION OF OFFICERS 
AHABILE AND SCHEFF REGARDING THEIR IMPI#IpER 1-TION TECHNIQUES 
IN OTHER CASES. 

The court improperly precluded Mr. Keen from effectively cross-examining 
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Officers Amabils and Scheff. The prosecution moved to preclude the defense from 

asking the officers about discipline they received for improper interrogation 

techniques in another homicide case. 2R 433-434. Defense counsel objected, 

pointing out the unusual interrogation procedure here, but the court grantsdthe 

motion, preventing effective cross-examination on a key issue. 2R 436-7. 

In Mendez v. State, 412 So.2d 965 (Fla. 2nd DCA 1982), the court said: 

Whenever a witness takes the stand, he ipso facto places his 
credibility in issue. Eaxter v. State, 294 So.Zd 392 (Fla. 4th DCA), 
cert. denied, 303 So.2d 26 (Fla. 1974), csrt. denied, 420 U.S. 981, 
95 S.Ct. 1412, 43 L.Ed.2d 664 (1975). Cross-examination of such a 
witness in matters relevant to credibility ought to be given a wide 
scope in order to delve into a witness's story, to test a witnaefl's 
perceptions and memory, and to impeach that witness. United States 
v. Williams, 592 F.2d 1277 (5th Cir. 1979). Limiting the scope of 
cross-examination in a manner which keeps from the jury relevant 
and important facts bearing on trustworthiness of crucial prosecu- 
tion testimony is improper, especially where the cross-examination 
is directed at a key prosecution witness. Truman v. Wainwricaht, 514 
F.2d 150 (5th Cir. 1975); Striplinq v. State, 349 So.2d 187 (Fla. 
3d DCA 1977), eert. denied, 359 So.2d 1220 (Fla. 1978). The right 
of full cross-examination is absolute, and the denial o f  that right 
may easily conetitute reversible error. Coxwell v. State, 361 So.2d 
148 (Fla. 1978). Most important, a defendant should be afforded wide 
latitude to demonstrate bias or a possible motive o f  the witness to 
testify as he has. Blair v. State, 371 So.2d 224 (Fla. 2d DCA 1979). 

412 So.2d 996. The Court in Mendez reversed for failure to allow cross-exami- 

nation about the officer's discipline for exceeeive force, holding it related 

to the officer's motive to testify concerning his use of force in that case. 412 

So.2d at 966. 

The issue of the police conduct in the interrogation process was a key 

isaue. Mr. Keen moved to suppress his statements as involuntary and claiming the 

officer's handwritten statement was inaccurate. 1R 165. Mr. Keen attempted to 

challenge these issues through his cross-examfnation of the officers and his own 

testimony. 2R 717-731, 756-767, 920-960. The police admitted they intentionally 

made mistakes in their handwritten statement to see if Mr. Keen noted them, 

stating this was "highly irregular." 2R 724. The defense theory that Mx. Keen's 

statement was involuntary and inaccurately recorded would be aided if the jury 

knew these officers had been disciplined for misconduct in other interrogations. 

As in Mendez, supra the police diecipline showed the officers' motives to avoid 

discipline by hiding the truth. This exclusion denied Mr. Keen due proceas of 
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law and the effective assistance of Mr. Keen‘s conviction must be 

reversed for a new trial. 

POINT VI 
MR. KEEW MUST BE DISCHARGED AS HIS RE- WAS CAUSED BY I”’l!IoNAL 
PIZOSECUTORULI. NIsCoNDum. 

The trial below conatituted double jeopardy since the first trial’s 

reversal was cauaed by intentional prosecutorial misconduct.z1 The trial judge 

denied a motion to dismiss on this basis without an evidentiary hearing, 

st at ing : 

The Florida Supreme Court having already passed upon this isaue and 
ruling that the Defendant‘s retrial is not barred, the Court 
hereupon denies the motion. 

2R 1418. The trial judge alao said: 

I agree that, number one, I, having participated and observed it and 
being aware of what had occurred, as a matter o f  fact do not find 
that it was the egregious prosecutorial misconduct that would be 
necessary to bar prosecution; that the Supreme Court obviously also 
wae concerned with that issue and indeed has already ruled on it a8 
it stated in the footnots, 80 that motion will be denied. 

2R 25-26. The trial court took no teatimony, deferring ita function to this 

Court. This Court stated that this conduct wa8 not intentional without briefing 

or argument from Mr. Keen and without an evidentiary hearing. No court has fully 

considered Mr. Keen‘s arguments on this issue. 

The prosecutor intentionally provoked a mistrial in 1984. He filed a 

pretrial motion to admit collateral crimes evidence. 1R 1683. There was an 

evidentiary hearing on this issue. 1R 303-354. He asked the judge to reaerve 

ruling, stating: 

What I have told Kr. Gulkin (defense counsel) from the very OutBet, 
I will not make reference to thia in my opening statement at all. 
If I am going to offer it ... I will give him ample advance warning 
to approach the bench and ample advance warning for a ruling from 
the Court prior to any evidence being offered in front of the jury. 

The Court, at that point, may be in a better position, having heard 

Guaranteed by Article I, Sections 2, 9, 16, 17, 21, and 22 of the 
Florida Constitution and the Fifth, Sixth, Eighth, and Fourteenth Amendments to 
the United States Constitution. 

20 

Double jeopardy is prohibited by the Fifthl Sixth, Eighth, and 
Fourteenth Amendments to the United States Constitution and Article I, Sections 
2, 9, 16, and 17 of the Florida Constitution. 
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the testimony during the couree of the trial, of making a detarmina- 
tion of yes, it is admissible or no, it is not admissible. 

I want it understood that there be no mention whatsoever until there 
is a ruling by the court. 

1R 349. The Court reaerved ruling, but said: 

1R 350, 354. The prosecutor promised: 

I will approach side bar if I am going to offer it into evidence at 
all. I will approach side bar before we tell any witnesses relative 
to that point and I will let the Court and the Defense know I am 
attempting to offer it, "This is my next witness I will call to 
offer it," and the Court then can make a ruling either ye0 or no. 

1R 354. At the conclusion of Shapiro's testimony, the prosecutor proffered 

testimony concerning the alleged collateral offense. 1R 877-885. The prO0eCutOr 

stated : 

The State is in a position where we simply are not in a posture 
where we can effectively prosecute the case at this point without 
providing that particular information (the alleged prior violence) 
to the jury. 

1R 885. The prosecutor waE( deeperate, but the judge excluded it. 1R 885. 

Despite his promise and the Caurt's orders, the proeecutor aeked Keen: 

Q: Didn't you describe to Ken Shapiro how you and Patrick Keen had 
tried to beat Patrick Keen's wife to death with a rock in 19723 

1R 1258-1259. This intentionally violated the court's order. The prosecutor 

argued Mr. Keen opened the door by testifying he had never threatened Shapiro. 

This theory was ludicrous, as recognized by the State on appeal when it 

confessed error. 

Mr. Keen respectfully disagrees with this Court'B characterization, in 

dicta and without briefing, of this action as done "in the heat of trial" and 

not to intentionally goad the defense into requesting a mistrial. There had been 

a motion hearing on this issue. The prosecutor asked the court to reserve 

ruling. He promised to proffer the evidence before he introduced it. He 

proffered it and had it excluded. The only poseible reason to bring this up 

again, without proffering, was to force a mistrial. He said he could not 

prosecute the case without the information. 

In Oreqon v. Kennedy, 456 U.S. 667 (1982), the Court held Double Jeopardy 

bars retrial if the prosecutor's conduct is designed to provoke a mistrial. 456 

U.S. at 679; Duncan v. State, 525 So.2d 938, 941-942 (Fla. 3d DCA 1988). In 
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Duncan, t h e  cour t  found t h e  prosecutor  i n t e n t i o n a l l y  provoked a mis t r i a l  because 

h i s  ac t ion  w a s  cont ra ry  t o  t h e  c o u r t ' s  o rder  and he gained an advantage from t h o  

mistrial .  The prosecutor's ac t ion  w a s  de l ibe ra t e .  There w a s  a p r e - t r i a l  motion, 

a promiee t o  p ro f fe r ,  a p ro f fe r ,  an adverse ru l ing ,  and then  it w a s  brought out  

anyway. The prosecutor  gained a tactical advantage from t h e  second t r ia l .  He w a s  

a b l e  t o  produce a j a i lhouse  informer, Michael Hickey, who d i d  not  t e s t i f y  a t  t h e  

f i r s t  t r i a l ,  assumably skipping bond. The state knew what Hickey would say and 

ueed him a t  retrial. Hickey t e s t i f i e d  t o  an a l leged  scheme t o  k i l l  Ken Shapiro, 

as w e l l  as t o  a l l eged  admieeions of g u i l t  of Mr. Keen. 2R 794-822. Even with 

t h i s  new inflammatory evidence t h e  second ju ry  had great t r o u b l e  with g u i l t  and 

only recommended a death sentence by a seven t o  f i v e  margin. Thia shows how weak 

t h e  prosecut ion case W a B  i n  t h e  o r i g i n a l  t r i a l ,  absent  t h e  inflammatwry 

evidence. The p rosecu to r i a l  misconduct wafl egregious.  Discharge is required.  

POINT VII 
TBfE STATE OF m D A  HAD NO J'URISDICTIO1V To PROSECUTE THIS HOMICIDE. 

This homicide occurred many m i l e s  off t h e  coast of Florida. F lo r ida  had 

no j u r i e d i c t i o n  t o  t r y  Mr. Keen.22 Mr. Keen recognizes t h a t  t h i s  Court previously 

r e j e c t e d  t h i s  iseue.  Appellant urges t h i s  Court t o  reconsider .  

This Court held t h a t  F lor ida  has j u r i s d i c t i o n  when t h e  element Of 

premeditat ion occurred i n  F lor ida ,  but  S 910.005(2) e x p l i c i t l y  r equ i r e s  an 

e s s n t i a l  element with conduct occur i n  Flor ida.  

An offense  is committed p a r t l y  wi th in  t h i s  a t a t e  if e i t h e r  t h e  
conduct t h a t  is  an element of t h e  of fense  or t h e  r e s u l t  t h a t  i S  an 
element, occurs  wi th in  t h e  state. I n  homicide, t h e  " r e s u l t "  i e  
e i t h e r  t h e  phys ica l  contact t h a t  Causes death,  or t h e  death i t s e l f ;  
and i f  t h e  body of a homicide v ic t im i s  found wi th in  t h e  state, t h e  
dea th  is presumed to have occurred wi th in  t h e  state. 

S 910.005(2), Fla.  S t a t .  (1987). This Court only required premeditation, an 

opera t ion  o f  thought,  not  conduct, occur i n  Flor ida.  This i n t e r p r e t a t i o n  

Mr. Keen f i l e d  a p r e - t r i a l  motion t o  diemiee f o r  l ack  of j u r i s d i c t i o n .  
1R 1659-1663. The S t a t e  conceded t h e  death occurred beyond t h e  t h r e e  m i l e  l i m i t .  
1R 109. The cour t  denied t h e  motion. 1R 1677. A supplemental motion t o  dismiea 
w a s  f i l e d .  1R 1704-1706. This  w a s  denied. 1R 1712. P r i o r  t o  h i s  second t r i a l ,  
Mr. Keen f i l e d  an unoppoeed motion t o  adopt h i s  previous p r e - t r i a l  motions. 2R 
1-21. The t r i a l  cour t  granted t h e  motion t o  adopt t h e  p r e - t r i a l  motione and 
en tered  a w r i t t e n  order  denying t h e s e  motions. 2R 1415A. M r .  Keen also moved f o r  
a judgment of a c q u i t t a l  on j u r i s d i c t i o n .  2R 914. Flo r ida ' s  t e r r i t o r y  extends 
t h r e e  m i l e s  to sea. Article 11, sec t ion  1, Fla .  Conet. 

22 
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substantially broadened the jurisdictional statute and ignored its plain 

wording, contrary to the principle of etrict construction. State v. Wershow, 

343 So.2d 605, 608 (Fla. 1977). In People v. Holt, 440 N . E .  2d 102 (Ill. 1982) 

the Illinois Supreme Court interpreted Section 1-5 o f  the Illinois criminal 

Code, an identically worded statute to S 910.005(2). 440 N.E.2d at 103. Holt was 

charged with felony-murder with the underlying felony beginning in Illinois but 

the killing occurring in Wisconsin. The Court in Holt deecribed the importance 

of the conduct requirement in determining jurisdiction. 

Section 1-5 does not declare that any element of the offense 
will support jurisdiction. The language is "the conduct which is an 
element of the offenee, or the result which is such an element." 
(Emphasis added.) (111.Rev.Stat. 1979, ch. 38, par, 1-5.) The 
"element" phraees do not expand jurisdiction but limit it. The 
proper meaning is that "the conduct" is enough only if it is an 
element of the offense ... What the draftsmen had in mind was 
eomething like mailing a letter bomb from one State to another, or 
firing a weapon across a State line. 

440 N.E. 2d 105. The Bane reasoning appliee to Florida's statute. See also State 

V. Harvey, 730 S.W. 2d 271, 277-8 (Mo. App. 1987) (jurisdiction proper at common 

law only in the State where the killing occurred; premeditation alone would not 

support jurisdiction). This Court's reliance on Lane, is mieplaced. In Lane the 

victim was beaten and robbed in Florida before being driven to Alabama to be 

beaten further. 388 So.2d at 1023. Thue, in Lane, unlike in Keen, there was 

unlawful conduct in Florida. 

The Keen analysia conflicts with the definition of premeditated murder. 

Premeditation alone is not an element of firat degree premeditated murder. The 

Standard Jury Instructions, promulgated by thia Court, state: 

Before you can find the defendant guilty of Firet Degree Premedita- 
ted Murder the State must prove the following three elements beyond 
a reasonable doubt. 

1. Victim is dead. 
2. The death was caused by the criminal act or agency of the 

3. This was a premeditated killing of the victim. 
defendant. 

The element involved is "premeditated killingv1, not mere premeditation. An 

interpretation requiring premeditated killing would be consistent with the 

conduct requirement of the statute. 

The reasoning of Keen leads to absurd results. A person could form the 
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intent to kill in one state, drive across country, kill someane, and then be 

prosecuted in every state that he drives through. Such a broad view of 

jurisdiction is untenable. A literal reading of the statute would minimize these 

problema. 

The Court's opinion in Keen aleo incorrectly rejected the argument the 

Federal Government has exclusive jurisdiction over crimes committed on the high 

seas. Several provieione of the United States Constitution indicate the Federal 

Government's intent to take jurisdiction over crimes on the high seas. Article 

I, Section 8 of the Constitution which explicitly gives the Federal Government 

the power to punish crimee on the high seas also lists a series of powers 

exclusive to the Federal Government, e.g. declaring war and printing money. 

Article 111, Section 2 specifically gives the Federal Courte jurisdiction in 

"all cases of admiralty and maritime juriediction" . The Federal Courts have 

conaistently held that thie gives the Federal Courts exclusive jurisdiction, in 

the civil context. Trans-Asiatic O i l  Ltd S.A. v. Apex Oil Co., 743 F.2d 956, 959 

(1st Cir. 1984). (Admiralty jurisdiction an exclusive province of the Federal 

courts). The same rule should apply in the criminal context. 

This case falls within the special maritime and territorial jurisdiction 

of the United States defined in 18 United States Code S 7. In United States v. 

Tanner, 571 F.2d 334 (5th Cir. 1978), the Fifth Circuit interprets Subsection 

3 of this section to give the Federal Courts "'exclusive jurisdiction". 571 F.2d 

at 335. The same rule of exclusivity ehould apply to the firat clause (The high 

seas provision). Only the Federal Courte had jurisdiction of  thie case as it 

occurred on the high seas; homicide is a federal crime. United States v. Leiqht, 

818 F.2d 1297 (7th Cir. 1987).23 

The homicide occurred in the ocean outside the territory of Broward 

23 This Court's reliance on Leonard v. United States, 500 F.2d 673, 674 
(5th Cir. 1974); Hoopenaarner v. United States, 270 F.2d 465. 471 (6th Cir. 
1959); Murray v. Hildreth, 61 F.2d 483, 485 (5th Cir. 1932) is misplaced. 
Hoomnaarner and Murray both involved eases within three mile limit, while this 
case ia outside. Leonard does not involve the high seas provision. 
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County. The State failed to prove that the venue of the crime occurred in 

Broward. Article I, Section 16 of the Florida Constitution guaranteea to the 

accused the right to be tried in the County where the crime was committed. The 

Sixth Amendment to the United States Constitution also guarantees this right. 

State v. Valentine, 506 S.W. 2d 406, 410 (Mo. 1974). Where the state fails to 

meet a Btate law burden to prove venue, a resulting conviction violates due 

process. Jones v. Russell, 299 F. Supp. 970 (E.D. Tenn. 1969). Where the 

evidence doea not contain proof of venue, the defendant must be discharged. Sac 

Penniek v. State, 453 So.2d 542 (Fla. 3d DCA 1984). 

POINT IX 
THE TRUSL mURT ERRED IN DENYING MR. RglSIP'S MOTION FOR A CEUWGB OF 
VENW. 

The trial court erroneously denied Mr. Keen's motion for a change of 

venue, denying his Sixth and Fourteenth Amendment rights to be triad by "a panel 

of impartial, indifferent jurors." Irvin v. Dowd, 366 U.S. 717, 722 (1961).24 

The publicity concerning thia caae was inflammatory and concerned prejudicial 

matters not in evidence. The Fort Lauderdale News carried front page headlines 

"Mom To Be Drowned For Profit. l1 1R 1690. The police are quoted as saying the 

crime is the most cold-blooded killing they have ever encountered. 1R 169Q. The 

prior records of Mr. Keen and his brother are highlighted. 1R 1690-1691. M S .  

Keen's pregnancy is highlighted. 1R 1690. Similar articles also appeared in the 

Miami Herald. IR 1692. The articles constantly stated this was worat of all 

murders. 1R 1693. The Fort Lauderdale News ran an article falaely claiming Mr. 

Keen had admitted involvement in his wife's death. 1R 1694. The Fort Lauderdale 

Sun-Sentinel also ran extensive inflammatory articles about this ease. 1R 1695- 

1696. The denial of bond in Mr. Keen's case inspired a new round o f  adverse 

publicity. 1R 1699-1700. The motion hearing on the jurisdictional issue led to 

additional. publicity. 1R 1701-1702. Michael Hickey's allegatiom of a death 

threat againat Shapiro were also publicized. 1R 1702. 

Mr. Keen filed a pre-trial motion for change of venue with numerous 
articles attached. 1R 1684-1703. This motion was specifically readopted prior 
to his second trial. 2R 1-21. The trial court entered a written order of denial 
prior to the second trial. 2R 1415A. 

24 
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Several of the membere o f  the jury panel were aware of the publicity. 2R 

121-122, 150-151. The members of jury were discuesing the fact that the deceased 

was pregnant. 2R 151-152. One member said she had gleaned from the newspaper 

that "he's the one that threw his wife overboard who was pregnant." 2R 153. She 

had also read recent publicity which included details of the alleged offense. 

2R 155-156. Another person mentioned a particular concern for "the unborn 

child." 2R 159-160. Another had read "he" pushed a pregnant lady overboard and 

"left her to 'flounder and die. ' l1 2R 163. Another thought the case "was over" 

and "had been tried." 2R 170. Miss Defazio, had been exposed to the publicity. 

2R 409-410. Mr. Silver said he had read the media and it "would be hard" so 

ignore. 2R 413. Mr. Rataiczak had read about it also. 2R 414-415. 

Failing to change venue denied Mr. Keen's right to due process o f  law, a 

fair trial, and the effective assistance of counsel.25 Mannina v. State, 378 

So.2d 274 (Fla. 1980); Caleman v. Kemp, 778 F.2d 1487 (11th Cir. 1985). 

Wherefore, Mr. Keen's conviction must be reversed and remanded for a new trial. 

po1m x 
THE TRULI; COURT ERRED IN FAILING TQ CONSIDER TBE WEIGHT OF THE 
EVIDENCE I N  DENYING MR. KKE"S MO!l!ION FOR NEfJ TRUIL. 

This Court recognized the close nature of the evidence in this case. Keen, 

supra at 401. Mr. Keen filed a Motion for New Trial specifically stating that 

the verdict was contrary to the weight of the evidence. 2R 1473. The trial court 

never passed on thia aspect of Mr. Keen's motion. 2R 1363-1373, 1484. Mr. Keen 

was denied judicial review of this issue. 

Only a trial judge has the power to pass on the weight of the evidence. 

Tibbs v. State, 397 So.2d 1120 (Fla. 1981). If this issue is raised in a motion 

for new trial it is a judge's duty to rule on it. Tibbs, supra; Jordan v. State, 

470 So.2d 801 (Fla. 4th DCA 1985). Florida Rule of Criminal Procedure 

3.600(a)(2) requires the trial court to consider weight of the evidence in 

ruling on a motion for new trial. This is especially true in a capital case with 

its unique finality and attendant heightened etandards of reliability required 

25 These rights are guaranteed by the Fifth, Sixth, Eighth, and Fourteenth 
Amendments and Article I, Sections 2, 16, 17, 19, 21 and 22 of the Florida 
Constitution. 
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by Article I, Section 17 o f  the Florida Conetitution and the Eighth and 

Fourteenth Amendments to the United Statee Constitution. 

The close nature of the evidence caused Lengthy jury deliberations. The 

jury deliberated for eight hours the first day and sent back two indicatione of 

jury deadlock. 2R 1220-1225. They deliberated a portion of a second day before 

reaching their verdict. The proeecution'e case depended on an admitted 

participant who was never charged, and gave a totally different version earlier, 

and two jailhouse informers who had eerious criminal records. It: cries out for 

judicial evaluation of the weight of the evidence. The trial judge only 

discuesed the jury misconduct issue in her oral ruling. 2R 1363-1373. In her 

written order she merely said that the motion for new trial was denied. 2R 1484. 

This case should be remanded to the trial court as in Jordan, supra to consider 

This issue involves allowing the bailiff to respond to a eubstantive jury 

request without the judge, Mr. Keen, or defense counsel being present, or 

without Mr. Keen personally waiving his presence, hie attorney's presence, or 

the judge's presence. 

The following colloquy took place at the beginning of deliberation: 

THE COURT: Any objection if they ask for the evidence and this going 
back without UB reconvening? 
M F t .  WILLIAMS: No. 
MR. DIMfTROULEAS: No objection. Your Honor. 

2R 1222-1223. Subsequently the jury did request the evidence be sent back. 2R 

1458. This denied Mr. Keen the right to hie presence, his attorney's presence, 

and a judge's presence. It violated Mr. Keen's right to due process of law and 

effective assistance of counsel. '' 
This Court diaCuElBedthe issue of a judge's absence in Brown v. State, 538 

26 These rights are guaranteed by Article I, Sectione 2, 9, 16, 17, 21 and 
22 of the Florida Constitution, the Fifth, Sixth, Eighth, and Fourteenth 
Amendments to the United States Constitution, and Rules 3.180, 3.400, and 3.410, 
of the Florida Rules of Criminal Procedure. 
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So.2d 533 (Fla. 1989). In Brown, the prosecutor, defense counsel, and the judge 

agreed how to answer a jury question concerning transcripts. a. at 834. Defense 
counsel waived the judge's presence at the actual answering of the questions. 

Thie Court held that a judge's presence can not be waived when there are 
communicatione with the jury: 

The possibility of prejudice is so great in this situation that it 
cannot be tolerated. We hold, therefore, that communications from 
the jury must be received by the trial judge in person and that the 
absence of the judge when a communication is received and answered 
is reversible error. We disagree w i t h  the state that Brown's failure 
to object precludes our consideration of the judge's absence. 
(Footnotes omitted) 

538 So.2d at 836. Here, there was no judge present when the bailiff presumably 

gave the jury evidence. As in Brown, the judge's presence was necessary and 

non-waivable. Assuming the judge's preaence could have been waived, it could 

only have been by Mr. Keen personally. 

This procedure was also improper in that Mr. Keen was not present when the 

bailiff presumably responded to the request. A defendant has a right to be 

present at all proceedings pursuant to the United States and Florida conatitu- 

tions and F1a.R.Crim.P. 3.180. In a capital case a defendant's right to be 

present is not waivable. Diaz v. United States, 223 U . S .  442, 455 (1912); Hout 

V. Utah, 110 U.S. 574, 579 (1884); Near v. Cunninqham, 313 P.2d 929, 931 (3d 

Cir. 1963); Proffitt v. Wainwriqht, 685 F.2d 1227 (11th Cir. 1982). Assuming 

that presence can be waived, it muet be knowingly and intelligently waived by 

the defendant. Here, the lawyer merely agreed. 

The third error here was the absence of defense counsel when the bailiff 

answered this request. The procedure violated Rule 3.410 which requires the 

judge give the jury additional materials after deliberation. A direct violation 

o f  this rule constitutes per se reversible error. Bradley v. State, 513 So.2d 

112 (Fla. 1987); Williams v. State, 488 So.2d 62 (Fla. 1986); Curtis v. State, 

480 So.2d 1277 (Fla. 1985); Ivory v. state, 351 So.2d 26 (Fla. 1977). 

If a prejudice test applies, the errors here involve a great: possibility 

of prejudice, as demonstrated by Ivory v. State, 351 So.2d 26 (Fla. 1977). In 

Ivory, the judge had the bailiff deliver the documentary evidence. Id. at 27. 
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This is exactly what was done in this case. The bailiff erroneously gave the 

jury a report that had not been introduced in the case. Id. This may well have 
happened here. Excluded evidence could have been sent back, or proper evidence 

withheld. This procedure is fraught with prejudice and requires reversal, as in 

Ivory. 

WI#T X X I  
THE 'l!RIAL COURT ERRED 114 ADMITTING mW- OFFENSE EVIDENCE. 

The admission of the collateral crime evidence of an alleged attempt to 

solicit Hickey to kill Ken Shapiro constituted error, as it was irrelevant, 

unduly prejudicial, and became a feature of the case. Hickey testified he and 

Mx. Keen met while they were both in the Broward County Jail, and that Mr. Keen 

solicited hhn to kill Shapiro. 2R 798-820.27 This evidence was irrelevant and 

solely designed to attack Mr. Keen's character. Appellant is aware of the 

general rule that a threat to intimidate a state witness is admiesible. However, 

in this case it is not relevant ae it is not probative of guilt or innocence. 

Michael Keen's police statement and his trial testimony both state that shapiro 

pushed him and his wife off the boat and that ehe ultimately disappeared. 2R 

695, 708-709, 746, 1006. His testimony was that shapiro had killed his wife, 

attempted to kill him and was now falsely accusing him of first degree murder. 

Under these facts, an attempt to kill Shapiro is equally cansietent with an 

innocent grieving widower, angry over his wife's death, the attempted murder of 

himself, and a false accusation, as it is a guilty person's attempt to eilence 

a witness. 

Assuming arguendo, this evidence is relevant, the prejudice from it 

outweighs any possible probative value. Florida Statute 904.403. The courts have 

noted that alleged death threats to witneeses are extremely prejudicial and must 

be strictly scrutinized under the prejudice -probative value test before their 

admission. United States v. Gonzalez, 703 F.2d 1222, 1223 (11th Cir. 1983); 

United States v. Check, 582 F.2d 668, 685 (2d Cir. 1978). This evidence does not 

clearly point to a guilty conscience. The prejudice from the testimony was 

27 Mr. Keen objected to the testimony and documents. 2R 779, 784, 786. 
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extreme and t h e  evidence c lose .  

Assuming arguendo, t h a t  t h i s  evidence w a s  admissible  it was error to a l l o w  

it t o  become a f e a t u r e  of t h e  case. Hickey w a s  allowed to t e s t i f y  at l ength  

concerning t h i s  i s sue .  2R 798-820. This i s s u e  served as t h e  b a s i s  t o  admit 

var ious  documents. 2R 781-786. The prosecutor cross-examined Mr. Keen about 

t h i s .  2R 1043-1046. He argued it a t  length and concluded h i s  argument with it. 

2R 1183-1190. This evidence became a f e a t u r e  of t h e  case. It denied Mr. Keen h i s  

r i g h t  t o  due process. I t  waB independently p r e j u d i c i a l  aa to sentencing.28 Mr. 

Keen's convict ion must be reversed and remanded f o r  a new t r ia l .  

POIWT XI11 
THE TRIAL COITRT ERRgD IN W I N G  IRRELXNAWT COGLATERAL OFFENSE 
EYIDEISW. 

The prosecutor  brought ou t  a p r e j u d i c i a l  c o l l a t e r a l  crime without 

following t h e  mandatory no t i ce  requirements of F lor ida  S t a t u t e  904.094(2)(b)(l). 

This wae done during t h e  examination of Ken Shapiro and involved a l leged  death 

t h r e a t s  by aga ins t  Shapiro. This denied Mr. Keen a f a i r  t r i a l  and due process 

of Law pursuant to t h e  United S t a t e s  and Flor ida  Cons t i tu t ions  and S90.404u 

Flor ida  S t a t u t e s .  

Shapiro t e s t i f i e d  t o  a l leged  repeated t h r e a t s  to k i l l  him i f  he spoke to 

anyone and a t  least implied t h r e a t s  t o  k i l l  h i s  grandparents.  2R 519, 549. This 

evidence v i o l a t e d  t h e  mandatory no t i ce  provis ion of S90.404(2)(b). The evidence 

a l leged  a criminal offense, at least witness  tampering. 5914.22, Fla.  S t a t .  

(1987). The prosecut ion gave no no t i ce  whatsoever of its i n t e n t i o n  to int roduce 

t h i s  evidence. It w a s  error t o  a l l o w  t h i s  testimony without t h e  s t a t u t o r i l y  

requi red  not ice .  Freeman v. State, 538 So.2d 936u 937 (Fla .  2d DCA 1989); 

Simpson v. S t a t e ,  555 So.2d 956 (Fla .  4 th  DCA 1990). 

Any poss ib l e  re levance of t h i s  evidence is  outweighed by i t s  prejudice.  

S 90.403t Fla.  S t a t .  (1987). Shapiro 's  testimony w a s  t h a t  Mr. Keen threa tened  

t o  k i l l  him once or t w i c e  a month f o r  a per iod of time and also implied t h a t  Mr. 

Capi t a l  sentencings r equ i r e  heightened r e l i a b i l i t y .  Eighth Amendment t o  
t h e  Federal  Const i tut ion;  A r t i c l e  I, section 17, Fla.  Const. Due process i s  
ensured by t h e  Sixth,  Eighth, and Fourteenth Amendments and Article I, sec t ions  
9, 1 6 t  21 and 22. 

28 
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Keen had threatened to kill Shapiro's grandparents. This evidence was devasta- 

ting a8 it involved repeated alleged criminal acts. Its probative value was 

weak. 

The admission of this denied Mr. Keen due process of law and the effective 

assistance of counsel pursuant to Article I, Sections 2, 9, 161 17, 21, and 22 

of the Florida Constitution and the Fifth, Sixth, Eighth, and Fourteenth 

Amendments to the United States Constitution. Mr. Keen's conviction must be 

reversed. 

POIWT X I V  
THE !MUAL COURT ERRED IN ALUIWING DIRECT TESTIMONY CONCERWING 
WW!l'ERAL BAD ACTS OF PATRICK KEEW AWD IMPLYING A COuATERAt BAD 
ACT OF MI- KEEN. 

The trial court erred in allowing irrelevant testimony concerning Patrick 

KeBn'B involvement in a collateral bad act. The collateral bad act inquired into 

was Patrick Keen's alleged attempt to kill his wife, the name matter that caused 

this Court to reverse previously. Keen, auma. This evidence denied Mr. Keen a 

fair trial and due process of law pursuant to the Fifth, Sixth, Eighth, and 

Fourteenth AmendmentB to the United States Constitution and Article I, Sections 

2, 9, 16, 17, 21 and 22 of the Florida Constitution. 

The prosecution introduced the following evidence during its redirect 

examination of Michael Hickey: 

Q. And w h y  did Shapiro come into the picture? 
A. Because his brother was already involved in a similar sort of 
thinq, that he wasn't credible, like he just thought there would be 
too much heat on h i m .  

2R 874-876 

This evidence w a s  prejudicial i n  t w o  respects. (1) It directly brought 

out a collateral bad act of Michael's brother. (2) It implied Michael. Keen's 

involvement in this collateral bad act. 

In Fulton v. State, 335 So.2d 280 (Fla. 1976), improper misconduct 

evidence w a s  introduced against a defense witness. This Court reverfled and 

stated: 

The jury's perception of the defendant might have been colored 
by the knowledge of a friend's involvement in a collateral matter. 
The danger of "guilt by association" is a real one, which aught to 
be minimized whenever possible. 
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335 So.2d at 285. Here, it was brought out that Mr. Keen's brother, had been 

involved in a "similar sort of thing". This was extremely prejudicial to Michael 

Keen. The jury could easily infer guilt of this offense from the brother's 

similar bad act. 

This evidence was also damaging as it would allow the jury to infer that 

Michael Keen was involved in the prior bad act. Hickey first testifies that 

Michael Keen and Patrick Keen had originally planned this offense together. We 

then immediately testified that Patrick Keen had been involved i n  a similar 

incident. The jury could easily believe that Michael had been involved in this 

prior incident. This is the issue that caused the prior reversal. Reversal is 

required. 

POINT xv 
THE TRIAL mURT ERRED BY ALLOWING HEARSAY TESTIMONY OF PATRICK -. 
The trial court erred in allowing the hearsay testimony of Patrick Keen. 

Its use violated the due process and confrontation clauses of the United Statae 

and Florida Constitutions as well as Florida' s statutory prohibition against 

hearsay. 29 

The Prosecution first brought out the alleged role of Patrick Keen in this 

case i n  its direct examination of Officer mabile: 

Q. In August of 1984, did you come into contact with Patrick Keen? 
A. Yes, I did. 
Q. What address did you contact him at? 
A. An address in Orlando, Florida. 
Q .  Do you have that address with you here today? 
A. Y e s ,  1 do. 
Q. And would your refresh your recollection from your reports as to 
what address you came into contact with him at? 
A. 907 South Crystal Lake Drive, Orlando, Florida. 
8. I n  August of 1984, did the eheriff's department have an occasion 
to reopen what had previously been a missing person's case involving 
Lucia Anita Lopez Keen? 
A. Yes. 

2R 681-682. This left the impression that Patrick Keen implicated Michael Keen. 

The prosecution brought out further hearsay from Patrick Keen in direct 

examination o f  Mike Waddle. The prosecutor was examining Waddle concerning what 

See Article I, Sections 2, 9, 16, 17, 21 and 22 of the Florida 
Constitution; Fifth, Sixth, Eighth and Fourteenth Amendments to the United States 
Constitution; Fla. Stat. 5s 90.801-90.806. 

29 
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Michael Keen supposedly t o l d  Waddle i n  t h e  ja i l :  

Q. Did he elaborate on what he meant by h i s  bro ther  w a s  t h e  reason 
he w a s  a r r e s t ed?  
A. H e  s a i d  h i s  bro ther  had t a lked  t o  an insurance i n v e s t i g a t o r  and 
he w a s  a r r e s t ed .  
Q. Okay. What i f  anything else did he t e l l  you about him and h i s  
bro ther?  
A. H i s  brother  w a s  mpposed t o  be i n  it with him and they  w e r e  
supposed t o  Spl i t  t h e  money. I don ' t  know how much. 
Q. Did he expla in  t o  you what he meant by t h e  f a c t  t h a t  him and h i s  
bro ther  w e r e  supposed t o  be i n  it toge ther?  
A. Yeah, they  had -- whatever it w a s ,  they  had planned it toge ther  
and h i s  b ro the r  wanted h i s  money and it w a s  being delayed, 80 h i s  
bro ther  went t o  t h e  insurance company and t a l k e d  t o  t h e  inves t iga to r  
and Mike ended up i n  j a i l .  

2R 902-903. 

The teatimony in t h i s  ca se  was sti l l  hearsay despite t h e  f a c t  t h a t  t h e  

exac t  words of P a t r i c k  Keen w e r e  not brought out .  This p r i n c i p l e  w a s  explained 

i n  t h e  w a l l  reaaoned case of P o s t e l l  v. S t a t e ,  398 So.2d 8 5 1  (Fla .  3d DCA 1981). 

I n  P o s t e l l ,  a police o f f i c e r  t e s t i f i e d  t h a t  a f t e r  epeaking t o  a witness  he 

a r r e s t e d  t h e  defendant. 398 So.2d a t  852-854. The t r i a l  cour t  found t h a t  t h i e  

w a s  not  hearsay as t h e  a c t u a l  words w e r e  not  repeated. The Third D i s t r i c t  

r e j e c t e d  t h i s  argument: 

W e  reject t h e  t r i a l  court's wooden app l i ca t ion  of t h e  hearsay r u l e  
and t h e  confronta t ion  c l ause  of t h e  S ix th  Amendment. W e  hold t h a t  
where ... t h e  inescapable  inference  from t h e  testimony is  t h a t  a 
non-test i fying witness  has f u r n i e h e d t h e  po l i ce  with evidence o f  t h e  
defendant 's  g u i l t ,  t h e  testimony is  hearsay, and t h e  defendant 's  
r i g h t  of confronta t ion  is defeated,  notwithstanding t h a t  t h e  a c t u a l  
s ta tements  made by t h e  non-test i fying witnefle are not  repeated. 
( footnotes  omit ted)  

398 So.2d a t  854. The C o u r t  then  descr ibed t h e  harm from t h e  testimony: 

Our system demands t h a t  t h e  f inde r  of f a c t  determine t h e  be l i evab i l -  
i t y  of any witness  and t h e  weight to be given t h a t  wi tness ' s  
testimony. That simply cannot be done when t h e  ju ry  is  deprived of 
a l l  opportuni ty  t o  consider  t h e  demeanor of t h e  wi tness ;  when t h e  
memory, i n t e l l i g e n c e ,  and candor of t h e  witness  is f r e e  from 
t e s t i n g ;  when t h e  b i a s  or i n t e r e s t  of t h e  witnees cannot be proved; 
when t h e  witness's opportuni ty  and a b i l i t y  to observe i a  i n su la t ed  
from quest ioning ... I n  ahor t ,  t h e  ins id ioue  diminution of t h e  
precious r i g h t s  of confronta t ion  and cross-examination, through s o m e  
l i t e r a l  app l i ca t ion  of t h e  r u l e  aga ins t  hearsay, cannot be 
t o l e r a t e d .  

398 So.2d at  856. The inescapable  inference  w a s  t h a t  P a t r i c k  Keen gave 

inculpatory statements t o  p o l i c e  and t o  an insurance inves t iga to r .  The evidence 

i n  t h i s  case w a s  very close. A statement t h a t  Mr. Keen's own bro ther  had 
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inculpated him was devastating and reversal. is required. 

w1m XVI 
THE TRIAT. COURT ERRED I N  AUOWING THE IMTRODUCTfOH OF THE ESSEWCE 
OF A PRXOR CONSISTENT STA- OF KEN SBAeIRO. 

Officer Amabile was allowed to repeat the essence of Shapiro'e prior 

consistent statement. This improperly bolstered shapiro and violated the 

Confrontation Clause of the Florida and United States and Florida'a statutory 

prohibition against the admission of hearsay. Florida Statutes 90.801-90.806. 

This was damaging as Shapiro's credibility was a key issue. 

The following colloquy took place during the direct examination of Officer 

Amabile. 

A. The Defendant was curious as to why he was under arrest for the 
murder of hifl wife some three years earlier. 
Q. What did you tell him? 
A. I told him we had evidence, we had statements that had been given 
to us that stated that it was not an accidental death, that it wae 
not an accidental disappearance, that it was a planned murder. 
Q. Did you mention the name Ken Shapiro to him? 
A. Yes, I did. 

2R 686. This was an improper hearsay recitation of the eubstance of Ken 

Shapiro's prior consistent statement. 

A witness' prior consistent srtatement is generally not admissible. Jackson 

v. State, 498 So.2d 906 (Fla. 1986); Kellam v. Thomas, 287 So.2d 733 (Fla. 4th 

DCA 1974); Parker v. State, 476 so.2d 134 (Fla. 1985); Van Gallon v. State, 50 

So.2d 882 (Fla. 1951); McRae v. State, 383 So.2d 289 (Fla. 2d DCA 1980). This 

evidence denied Mr. Keen a fair trial and due proceaa of law pursuant to Article 

I, Sections 2, 9, 16# 17, 21 and 22 of the Florida Constitution and the Fifth, 

Sixth, Eighth, and Fourteenth Amendments to the United States Constitution. Mr. 

Keen's conviction must be reversed for a new trial. 

MICHAEL KEEN'S USE OF AN ALULS. 

The prosecution brought out that at the time Michael Keen was arrested, 

he was going by the name of Michael Kingston. This was irrelevant. Mr. Keen's 

use of a different name took place years after this offense and had no 

relationship to this offense. This was introduced eolely to attack the character 

of Mr. Keen, contrary to the Fifth, Sixth, Eighth, and Fourteenth Amendments to 
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the United States Constitution and Article I, Sections 2, 9, 16, 17, 21 and 22 

of the Florida Constitution. 

The prosecution first brought out that Mr. Keen used Kingston through 

Officer Amabile. 2R 684-685. The State again brought this up through Officer 

Scheff. 2R 737. The prosecutor cross-examined Michael Keen extensively about 

this. 

Q. And Michael Kingston, that's you? 
A. Yea. 
Q. And after Anita died, you changed your name to Michael Kingston? 
A. Yes. 
Q. And your brother changed his name to Patrick Jameson Knight? 
A. Yes. 
Q. And your testimony is that you changed your name because of 
credit problems? 
A. Yes. 

2R 1041-1042. This irrelevant evidence smeared Mr. Keen's character. It 

improperly suggested that both Keens changed their names to hide a role in Anita 

Keen's death. There was no evidence of this. 

The prejudice from alias testimony is clear. In Lee v. State, 410 So.2d 

182 (Fla. 2d D a  1982) the Court reversed for the admission of alias evidence. 

It ia generally known that some criminals asiewne another name 
for the purpoea of avoiding apprehension, and the word llaliasl' has 
come to connote in the public mind some previoua criminal activity. 
State v. Harvey, 26 N.C. App 716, 217 S.E.2d 88 (1975). There may 
be instances where proof or reference to aliasea is relevant and 
material to prove or disprove an issue. However, their admission at 
trial should be strictly scrutinized as they convey the impreasion 
that a defendant belongs to a "criminal claaa." See D'Allesandro v. 
United States, 90 F.2d 640 (3d Cir. 1937). 

410 So.2d at 103 (Footnote deleted). Reversal is required. 

po1m XVIII 
TEIE TRIAL COIlRT gRRED IN ALumING HEARSAY POLICE OPINION EVIDENCg- 

Shapiro testified to hearsay and police opinion evidence that his version 

of events was true and Mr. Keen'e version falee. This denied Mr. Keen a fair 

trial and due process o f  law. 

In answering the prosecutor Shapiro said: 

A. 1 was home ill on August 21, and they [Amabile and Scheff] 
knocked at the door, explained who they ware and why they wanted to 
Bee me, so I let them in. 

And they explained that they needed to question me down at their 
office with regard to the incident, that they knew the truth, and 
they didn't arrest me. They simply told me that they knew what the 
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truth was and they just wanted to hear it from me and that it -I was 
to accompany them downtown. 
Q. And did you eventually tell them the truth? 
A. After several hours, yes. 
Q. NOW, why did YOU tell them the truth on August 20, 1964 and not 
before? 
A. Well, conversations didn't occur often but while I was in New 
York, maybe once a month, twice a month, Mike would call me and j u s t  
tell me - you know, he was calling to make sure that I wasn't Baying 
anything, which I didn't; just kept making the basic threat to me 
that if he had heard that I was to have gone to anyone, that he 
would kill me and he knew where my grandparents lived. 

But it seemed evident in Auguet of '84, that the detectivea really 
knew what happened and the only way they could proceed from there 
is if I told them what really happened, so T did. 

2R 518-519. 

During the direct examination of Officer Amabile: 

Q. After that conversation, what wae diSCU8sed next? 
A. We then discuased -- I then discussed with the Defendant the 
contradictory statement that Kenneth Shapiro had given me earlier. 
Q. What did he have to say about that? 
A. He just hung his head dawn, looked like he was thinking for 
sometime. He stated he could not understand why Kenneth Shapiro 
would lie. 

It was then pointed out to him that we did not believe the original 
story. 

2R 694. The prosecutor brought out similar testimony from Officer Scheff: 

Q. Basically, what did he tell you? 
A. Well, initially we went over the same grounds that we had gone 
over before. He indicated to u8 that he did not physically kill his 
wife. Be again recounted the story and provided us with the account 
that would have been consistent with the original statements that 
he provided to the sheriff's office back I guess it was 1981. 

We continued to talk to him about it and indicated to him that we 
did not believe that he was being truthful with us. 

2R 744. This was improper hearsay and inadmissible police opinion concerning Mr. 

Keen's truthfulness. 

A witness may not testify to another witness' credibility. Tinule v. 

State, 536 So.2d 202 (Fla. 1988). Police opinion evidence is particularly 

damaging as it puts an official government stamp on a person's credibility or 

lack of it. Comments which "impermissibly euggest that the State of Florida 

feels that appellant was guilty ,.." are fundamental error. Rvan v. State, 457 

So.2d at 1090 (among others). See also Buckhann v. State, 356 So.2d 1327, 1328 

(Fla. 4th DCA 1978); United Statee v. Phillips, 664 F.2d 971 (5th cir. 1981). 
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This evidence denied Mr. Keen a fair trial and due process of law pursuant 

to Article It Sections 2, 9, 16, 17, 21, and 22 of the Florida Constitution and 

the Fifth, Sixth, Eighth and Fourteenth Amendments as well as Florida's 

statutory prohibition against hearsay evidence. Fla. Stat. 5s 90.801-90.806. Mr. 

Keen's conviction must be reversed €or a new trial. 

p01m XIX 
% TRIAL WURT EFtRED IN W I N G  TESTIMOHY MR. KgEN WAS ARRESTED 
PuRsuA#T To A WARRAlm. 

The prosecutor twice brought out that Mr. Keen was arrested pursuant 

an arrest warrant which improperly told the jury a judge had given his stamp 

to 

of 

approval. to guilt. It eroded Mr. Keen's presumption of innocence and hie right 

to a fair trial and due procees under the Fifth, Sixth, Eighth and Fourteenth 

Amendments to the United states Constitution and Article I, Sections 2, 9, 16, 

17, 21 and 22 of the Florida Constitution. 

Officer Amabile testified Mr. Keen wae arrested pursuant to a Warrant. 2R 

685. The prosecution again brought out the warrant through Officer Seheff and 

contrasted it with the failure to ever arrest Ken Shapiro. 

Q. Was he (Shapiro) ever arrested? 
A. No, he was not. 
Q. Subsequent to that, did you have an occasion to obtain an arrest 
warrant for anyone? 
A. Yea, we did. 
Q. And who did you obtain an arrest warrant for? 
A. Michael Keen. 
Q. Thank you. After obtaining an arrest warrant €or Mr. Keen, did 
you proceed to try to locate him? 
A. Yea, we did. 
Q. Okay. ?md what name was he using when you came into contact with 
him August 23, 1984, if you recall? 
A. Yes, I do. It was Michael Kingston. 
Q. Was he placed under arrest? 
A. Y e @ ,  he wae. 

2R 735-737. This testimony contrasting Shapiro'e treatment with Mr. Keen put a 

judicial stamp of approval on Shapiro's version of events and a judicial stamp 

of guilt on Michael Keen. 

Testimony or argument which "impermissibly suggests that the State of 

Florida feels that Appellant was guilty" i a  fundamental error. Ryan v. State, 

457 So.2d at 1090. See also, Buckhann, 356 So.2d at 1328; Phillips, 664 F.2d at 

971. The fact of a person's arrest is normally irrelevant and objectionable 
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testimony. Postell v. State, 398 So.2d 851, 855 n.7  (Fla. 3d DCA 1981). Here, 

the testimony specifically brought out an arrest warrant, which involves an act 

by a judge. This deprived Mr. Keen of the preemption of innocence, which i f i  

"the foundation of the administration of our criminal law." Coffin v. United 

States, 156 U.S. 

DECHiSED S 

There were 

432, 453 (1895). 

repeated references to the deceased's pregnant status. 30 This 

evidence was used in a manner designed solely to elicit sympathy for the 

deceased. It denied Mr. Keen due process of law and the effective assistance of 

counsel purauant to Fifth, Sixth, Eighth, and Fourteenth Amendments to the 

United States Constitution and Article I, Sections 2, 9, 16, 17, 21, and 22 of 

the Florida Constitution. 

The prosecution emphasized the pregnancy in closing argument. 2R 1159- 

1163. Evidence or argument designed to create sympathy €or the deceased is 

irrelevant and improper. Jones v. State, 15 F.L.W. S469 (Fla. sept. 13, 1990); 

Rowe v. State, 120 Fla. 649, 163 So. 22 (1935); Melbourne v. State, 51 Fla. 69, 

40 S. 189 (1906); GarrOn v. State, 528 So.2d 353, 358-359 (Fla. 1988). Such 

evidence violates the Eighth Amendment. Booth v. Maryland, 482 U.S. 496, 107 

S.Ct. 2529 (1987); Jackson v. Duqqer, 547 So.2d 1197 (Fla. 1989). A new trial 

is required. 

Assuming arguendo that thie Court does not feel that this evidence 

requires a newtrial, it was independently prejudicial in the penalty phase. The 

prosecutor stressed this again in his penalty phaee cloeing. 2R 1261-1262. The 

jury's vote was only seven to five, This improper evidence may well. have tipped 

the balance. 

POINT XXI 
THg TRIAL COURT ERRED I N  ALUIWING EVIDEMCE a C E R M I N G  HR. KEEN'S 
EXERCISE OF H I S  RIGHT To mUNSEL. 

Officer Searborough testified he took a statement from Mr. Keen, at his 

attorney's office and with his attorney present. 2R 631-658. This was an 

30 2R 494, 505-506, 644, 650-651, 653, 665. 
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improper re ference  to t h e  exe rc i se  of h i s  r i g h t  t o  counsel. It is  improper t o  

comment on a person's exercise of h i s  S ix th  Amendment r i g h t .  See S t a t e  v. 

Burwick, 442 So.2d 944 (Fla .  1983); Jackson v. S t a t e ,  359 So.2d 1190, 1193-1194 

(F la .  1978); Reed v. S t a t e ,  333 So.2d 524 (F la .  1st DCA 1976). This l e d  t h e  ju ry  

t o  believe t h a t  Mr. Keen's s ta tement  w a s  somehow concocted by h i s  a t to rney  t o  

set up a defense.  It denied him due process of l a w  and t h e  e f f e c t i v e  assistance 

of counsel pursuant t o  A r t i c l e  I, sections 2 ,  9, 16, 17, and 21 of the Flor ida  

Cons t i tu t ion  and t h e  F i f t h ,  Sixth,  Eighth, and Fourteenth Amendment t o  t h e  

United S t a t e s  Const i tut ion.  

S t a t e  Attorney inves t iga to r ,  D a l e  NelBon, w a s  improperly allowed t o  

t e s t i f y  to a te lephone number w r i t t e n  on an envelope. This testimony w a s  hearsay 

and v i o l a t e d  F lo r ida ' s  s t a t u t o r y  p roh ib i t i on  aga ins t  hearsay as w e l l  as t h e  

Confrontation Clause of t h e  F lo r ida  and United S t a t e s  Cons t i tu t ion .  

The prosecut ion brought o u t  t h e  following during t h e  d i r e c t  examination 

of D a l e  Nelson: 

Q* On t h e  back of t h e  envelope it sayel "Store,  516-766-5789." 
A. Yes, sir. 
Q. Have you checked t o  see what phone number t h a t  is fo r?  
A. Yes, w e  have. 
Q. And what phone number is t h a t ?  

MR. WILLIAM: Objection, hearsay, unless he 's  from t h e  
telephone company. 

THE COURT: Overruled. 

A. It  w a s  Oceanside Liquors. 

2R 785-786. This evidence was c l e a r l y  hearsay as t h e r e  w a s  no showing t h a t  Mr. 

Nelson had any personal knowledge of  what t h e  number wae .  F lor ida  S t a t u t e s  

90.801-90.806. 

This  testimony was p r e j u d i c i a l  as it tended t o  cor robora te  Michael Hickey, 

when he s t a t e d  t h a t  M r .  Keen had a l l eged ly  t o l d  him t h e  address  and phone number 

of Mr. Shapiro 's  grandparents l i quor  store i n  New York. Hickey's c r e d i b i l i t y  w a e  

an e s s e n t i a l  i s s u e  i n  t h e  case. A new t r i a l  is  required.  

PDIleT XXIII 

55 



THE TRuIx, COURT ERRED IN FAILING To GRANT MR. KEEN'S =ION FOR 
OF ACQaITTAL AS THE PROSECUTION'S OWN EVIDXNCE acEATED 

REASONABLE DOUBT AS A UATTER OF WLW. 

The S t a t e  is bound by i t s  awn evidence; if t h a t  evidence creates 

reasonable doubt, a judgment of a c q u i t t a l  mu& be granted. D.J.S. v. S t a t e ,  524 

So.2d 1024 (F la .  1st DCA 1987);  H o d q e  v. S t a t e ,  315 So.2d 507 (Fla. 1st DCA 

1975); Weinstein v. State, 269 So.2d 70 (Fla .  l e t  DCA 1972). The convict ion also 

v i o l a t e d  t h e  due process requirements of t h e  Eighth and Fourteenth Amendmente. 

Jackson v. Virqin ia ,  443 U.S. 307 (1979). 

The S t a t e  introduced Mr. Keen's police statement;  i n  it he s t a t e d  t h a t  he 

d i d  not kill h i s  wife,  but  t h a t  Ken Shapiro pushed him and h i e  wife  o f f  t h e  

boat. 2R 706-707. The prosecut ion introduced t h i s  evidence and is  bound by it. 

The prosecut ion 's  own evidence c rea ted  reaeonable doubt as a matter o€ l a w .  

D . J .S . ,  supra;  Hodue, supra; Weinstein, supra.  Mr. Keen must be discharged. 

perm XXIV 
THE TRIAL COURT ERRED IN FAILING To INSTRUCT QN ANY NON-DEATH 
LgssERs. 

The ju ry  w a s  given no i n s t r u c t i o n  on attempted f i r s t  degree murder, 

aggravated ba t t e ry ,  ba t t e ry ,  or accessory a f t e r  t h e  f a c t .  This c o n s t i t u t e s  

fundamental e r r o r  i n  a c a p i t a l  case s ince  evidence supported t h e s e  l ea se re .  

I n s t r u c t i o n s  must be given on lessers, i f  t h e r e  is any evidence t o  support  them. 

Drotar v. S t a t e ,  433 so.2d 1005 (F la .  3d DCA 1983). I n  a c a p i t a l  case, lessers 

must be personal ly  waived by t h e  defendant. H a r r i s  v. S t a t e ,  438 Sa.2d 787 (F la .  

1983); Mack v. State, 537 So.2d 109 (F la .  1989). 

The j u r y  w a s  only i n s t r u c t e d  on t h e  lesser included of fenses  of second 

degree murder and manslaughter. 2R 1206. Ms. Keen w a s  last  seen a l i v e  and no one 

t e a t i f i e d  t o  her  death.  This raises a quest ion as t o  t h e  f a c t  of her  death.  

Assuming arguendo, t h a t  she died,  it r a i e e s  a quest ion as t o  t h e  cause of her  

death.  Thus, attempted f i r s t  degree murder would be required.  Aggravated b a t t e r y  

and simple b a t t e r y  would a l s o  be required as it is unknown whether or not she 

suf fered  great: bodi ly  in jury .  

The evidence also eupported accessory a f t e r  t h e  f a c t  as a lesser included 

offense.  The prosecut ion introduced M r .  Keen's police statement i n  which he 

56 



s t a t e d  t h a t  Ken Shapiro pushed h i s  wife  overboard but  t h a t  he helped cover it 

up. 2R 694-711, 744-747. Mr. Keen a l s o  t e s t i f i e d  t o  t h e s e  events.  2R 1006-1018. 

Thus, t h e r e  w a s  d i r e c t  evidence t o  support  accessory a f t e r  t h e  f a c t  as a lesser 

included offense.  

The f a i l u r e  t o  i n s t r u c t  on t h e s e  lessers w a s  harmful. The jury w a s  given 

no ve rd ic t  which would e f f e c t u a t e  poss ib l e  doubts about death or  t h e  cause of 

death.  A v e r d i c t  of second degree murder or manslaughter would not se rve  such 

a purpose. The f a i l u r e  t o  i n s t r u c t  on t h e s e  one-atep removed of fenses  cons t i -  

t u t e s  r e v e r s i b l e  error. It w a s  harmful t o  f a i l  t o  i n s t r u c t  on accessory a f t e r  

t h e  f a c t  as t h e  j u r y  could be l ieve  Mr. Keen's t e a t h o n y  and be l i eve  he w a s  

g u i l t y  of t h i s  offense.  See, e.q., Harrinqton v. S t a t e ,  538 So.2d 850 (F la .  

1989). F a i l u r e  to i n s t r u c t  on non-death lessers v i o l a t e s  t h e  United S t a t e s  and 

F lo r ida  Cons t i tu t ion .  See Vuiosevic v. Raffer ty ,  844 F.2d 1023 (3 rd  Cir. 2988). 

This also v i o l a t e s  t h e  Eighth Amendment t o  t h e  uni ted  S ta t ea  Cons t i tu t ion  and 

Article I, Sect ion 17 of t h e  F lor ida  Cons t i tu t ion  i n  a capital  case. Beck v. 

A l a b a m a ,  447 U.S. 625, 100 S.Ct. 2382 (1980). 

The t r i a l  cour t  gave t h e  following inaccura te  i n s t r u c t i o n  on excusable 

homicide. 

Excusable homicide. The k i l l i n g  of a human being i s  excusable 
and t h e r e f o r e  lawful when committed by accident  or misfortune, i n  
doing any lawful act by lawful means with uaual,  ordinary caut ion  
and without any unlawful i n t e n t ,  or by accident  or  misfortune i n  t h e  
hea t  of passion, upon any sudden and s u f f i c i e n t  provocation, or upon 
a sudden combat without any dangerous weapon being used, and not: 
done i n  a c r u e l  or unusual manner. 

2R 1207. 

The phrase "without any dangerous weapon and not done i n  a c r u e l  01 

unusual manner" i s  misleading and leads  a j u r y  t o  be l i eve  t h a t  excusable 

homicide cannot e x i s t  when t h e  k i l l i n g  is dons i n  a c r u e l  or unusual manner. 

State v. Smith, - So.2d -, 25 FLW 5659 ( F l a .  December 20, 1990). This 

restriction onlv applies t o  the sudden combat prong and not to t h e  o the r  pronge. 

Id.  - 
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The prosecution introduced Mr. Keen's 1981 police statements. 2R 636-653, 

662-666. This evidence raised the theory of excusable homicide due to an 

accident. The prosecution also introduced Mr. Keen's subaequent police atate- 

ment. 2R 694-714, 744-747. In thia prosecution evidence, Mr. Keen states that 

although Ken Shapiro pushed him and his wife in the water, Michael believed it 

was an accident. 2R 706-711. Mr. Keen's trial testimony was of a similar nature. 

2R 994, 1017-1018. The misleading "cruel or unusual manner" modifier could have 

led the jury to reject accidental death as a theory of defsnae. This jury 

instruction denied Mr. Keen due process of law and the effective assistance of 

counsel pursuant to the Fifth, Sixth, Eighth, and Fourteenth Amendments to the 

United States CQnstitution and Article I, Sections 2, 9, 16, 17, 21 and 22 of 

the Florida Constitution. 

WIlaT XXVI 
Mz. KEEN'S COWVICTION HUST BE REVERSED DUE TO CUMULATIVE ERROR. 

Although an error may not merit reversal by itself, several errors in 

combination may require reversal. Barnes v. State, 348 So.2d 599 (Fla. 4th DCA 

1977); Varnum v. State, 188 So. 346 (Fla. 1939); Perkins v. State, 349 So.2d 

776 (Fla. 2d DCA 1977); Douqlas v. State, 135 Fla. 199, 184 So. 756 (1938). 

Unpreserved error otherwise barred can be considered in judging the harm from 

other errors. Gibbs v. State, 193 So.2d 460 (Fla. 2d DCA 1967); Pollard v. 

State, 444 So.2d 561 (Fla. 2d DCA 1984); Gordon v. State, 449 So.2d 1302 (Fla. 

4th DCA 1984). In Gibba, supra, Juatice Adkine wrote on thia issue while sitting 

aa an associate on the Second District Court of Appeal. 

Objections were not made in the lower court, and the making 
of these commsntfl was not such fundamental error of law as to 
constitute the aole cause af reversal. However, this error may be 
conaidered with other aaaignments o f  error in determining whether 
the aubstantial righta of the defendant have been injuriously 
af f ectsd. 

193 So.2d at 463. 

Mr. Keen received an unfair trial due to the injection of numerous 

improper influences into the case. There was jury discuseion of inflammatory 

articles after two indications of deadlock and lengthy deliberation, improper 

hearsay testimony of Patrick Keen, the introduction of prior consistent 
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statements of Ken Shapiro, numeroua character aaaaults on Michael and Patrick 

Keen, improper victim sympathy evidence, and improper police and judicial 

opinion testimony. These combined to create an unfair trial in violation of the 

Florida and Federal Constitutions. The jury in this case was obviously troubled 

by their decieion in both phases. In the guilt phase there were two indications 

of deadlock over a day and one half o f  deliberations. The jufy'8 penalty 

recommendation was seven to five. Virtually any error in thia case could have 

tipped the balance to conviction and/or death. Mr. Keen'a conviction and 

sentence must be reversed and remanded for a new trial. 

WIIYT r n I  
THE SENTEIVW OF DEATH IS DTSPROmRTIONA!EE. 

"Any review of the proportionality of the death penalty in a particular 

caae muat begin with the premiae that death is different." Fitzpatrick v. State, 

527 S0.2d 809, 811 (Fla. 1989). The purpose of proportionality review is "to 

assure that the death penalty will not be imposed on a capriciously selected 

group of convicted defendants. The Supreme Court of Florida reviews each 

sentence to ensure that similar results are reached in similar cases." Proffitt 

v. Florida, 428 U.S. 250, 258 (1976) (opinion by Powell, J.); Brown v. 

Wainwriaht, 392 so.2d 1327, 1331 (Fla. 1981). Proportionality review compares 

the death sentence "to the cases in which we have approved or disapproved a 

sentence of death." Garcia v. State, 492 So.2d 360, 368 (Fla. 1986). The scope 

of comparison includes reductions to life when a judge ignores a reasonably 

baaed jury recommendation of life. See Brown, 392 So.2d at 1331 ("we compare the 

case under review with all past capital eases," citing three life recommendation 

cases as examples of proportionality reductions). Mr. Keen's case falls into 

three categories in which this Court reduces the sentence to life. 

The trial court found three aggravators: (1) the crime was especially 

heinous, atrocious, or cruel (EfAC) , and (2) the defendant committed it in a 
cold, calculated, and premeditated manner and (3) for pecuniary gain. 2R 1486- 

1489. The court found no mitigating circumstances. 2R 1489. The jury's view o f  

the facts must have differed: it voted for death by a single vote, 7-5. 

The trial court erred in it0 aentencing order; when this O C C U ~ ~ ,  thia 
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Court looks beyond the order and decide6 proportionality claims on record facts. 

- See Nibert v. state, 16 FLW 53, 4 (Pla. December 13, 1990). Three mitigating 

eircumetances should have been found: Mr. Keen succeeded i n  business deepite a 

disadvantageous upbringing, he adjusted well to prison, and an equally culpable 

co-participant received no punishment.31 HAC was improperly found. 32 The cold and 

calculated and pecuniary gain aggravators should be considered together. 33 

The treatment of Kenneth Shapiro, unpunished despite his equal culpability 

for murder, compels a reduction to life. According to Shapiro, sometime in 1980, 

he and Mr. Keen conversed about finding an unsuspecting woman, marrying her, 

insuring her, and then killing her. 2R 490. Planning continued from before the 

Keen's marriage to the day of Anita's death. 2R 492-5. Shapiro faked accidental- 

ly meeting the Keens at a restaurant that day. 2R 497. He says he watched Mr. 

Keen push Anita into the water sometime near sunset; then Shapiro started and 

maneuvered the boat away from Anita; then Mr. Keen took control. 2R 502-4, 506, 

571. Shapiro's own testimony establishes his guilt of murder, but the State 

also presented the testimony of Michael Hickey who related the alleged story Mr. 

Keen told Hickey in jail. In this account, Shapiro pushed both Keens overboard 

and then picked up Mr. Keen. 2R 821. 

Shapiro repeatedly told the police, once while under oath, that Anita had 

simply disappeared. 2R 513-4. Later, the pair travelled to California in a motor 

home. Mr. Keen left Shapiro there; Shapiro reunited with Mr. Keen in Florida a 

week later, but then left the area. 2R 515. For two and a half years, Shapiro 

said nothing to implicate Mr. Keen; then the police called. After s i x  hours Of 

questioning, Shapiro broke down and told the police "the truth" - the version 
the police indicated they already knew. 2R 518-9, 531. Shapiro told police his 

See Point XXVIII. 31 - 
See Point XXXTI. 32 - 

33 See Point XXXIIL. Mr. Keen argues elsewhere that the sentencing order 
suffers from other errors; he accepts this aggravation as found for argument's 
sake only. 
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role in the crime extinguished a $3000 debt he owed Mr. Keen.34 2R 548-9. 

In numerous cases, this Court reduced a death sentence due in part to die- 

parate treatment which was shown or could be found.35 These cases ehow Mr. Keen.8 

offense does not demand the ultimate penalty. Some involve codefendants less 

culpable than Shapiro and a more aggravated crime, yet this Court reduced the 

sentence to life. In MeCampbell v. State, 421 So.2d 1072 (Fla. 1982), this Court 

held the jury could reasonably base a life recommendation in part on the 

treatment o f   codefendant^. McCampbell had executed a security guard during the 

robbery of a grocer. Three codefendants who testified against him participated 

in the robbery but not the killing; all pled to lesser charges. The trial court 

properly found three aggravators: defendant was under sentence of imprisonment 

(parole), had been previously convicted of violent felonies (assault with intent 

to murder and assault with intent to rob), and killed during the commission of 

a robbery. In Thompson v. State, 456 So.2d 444 (Fla. 1984), this Court reduced 

the sentence to life, in part on the disparate treatment of participants who 

were not even accomplices. Thompson shot a gas station clerk during an attempted 

robbery; two aggravators were valid: the defendant wae guilty of prior violent 

felonies and killed during the commission of a felony. The jury could have 

reasonably based their life recommendation on disparate treatment of the s i x  

state witnesses who testified and helped plan or carry out the robbery; the 

court noted the witnesees were not all accomplices and aome had pled to reduced 

charges. Thompeon also had mental problems and good family life. Unlike Thompson 

Shapiro denied he killed anyone, saying his "being there" extinguished 
the debt. 2R 549. He also minimized his involvement when he told his family what 
happened. 2R 579-81. Shapiro admits he then varied his story by what he wanted 
hiB listenere to hear, but "Only in that particular instance." 2R 580. 

35 - See Slater v. State, 316 So.2d 539 (Fla. 1975); Halliwell v. state, 323 
So.2d 557 (Fla. 1975); Mallov v. State, 382 So.2d 1190 (Fla. 1979); Nearv v. 
State, 384 So.2d 881 (Fla. 1980); Barfield v. State, 402 So.2d 377 (Fla. 1981); 
Smith v. State, 403 So.2d 933 (Fla. 1981); Stokes v. State, 403 So.2d 377 (Fla. 
1981); McCampbell v. State, 421 So.2d 1072 (Fla. 1982); Bawkins v. State, 436 
So.2d 44 (Fla. 1983); Herzoq v. State, 439 So.2d 1372 (Fla. 1983); Thornpeon v. 
State, 456 So.2d 444 (Fla. 1984); BrookinaEi v. State, 495 So.2d 135 (FLa. 1986); 
DuBoiae v. State, 520 So.2d 260 (Fla. 1988); Callier v. State, 523 So.2d 158 
(Fla. 1988); Harmon v. State, 527 So.2d 182 (Fla. 1988); Swivev v. State, 529 
So.2d 1088 (Fla. 1988); Pentecost v. State, 545 So.2d 861 (Fla. 1989); Fuente 
v. State, 549 So.2d 652 (Fla. 1989). 

34 

61 



and McCampbell, Mr. Keen lacks the powerful aggravator of prior violent felony 

eonvictione, McCampbell previously assaulting with the intent to kill. In 

Thompmon and McCampbell, the codefendants were not equally culpable; Shapiro 

was equally culpable for Anita's death. To approve Mr. Keen's death sentence 

renda a man to his death although his esua1l.v culpable helper got no punishment, 
while in other caeea men with more aggravators were spared because their helpers, 

- less culpable, received less punishment. Death is not proportionate for Mr. Keen. 

This Court has given life sentences in cases in which the defendant's and 

co-participant's culpability were equal and the crime equally or more aggravated 

than below, In Broolrinqs v. State, 495 So.2d 135 (Fla. 1986), Brookings committed 

a contract murder with four aggravators: he previously was convicted of violent 

felonies (two armed robberies and a shooting with intent to kill a police 

officer); murdered for pecuniary gain (a contract killing for $5000); committed 

the crime to dierupt or hinder governmental functions (the deceased was a witness 

against a relative of the homicide's contractor); and killed in a cold and 

calculated manner. Id. at 142 n.3. The trial court found disparate treatment of 

the codefendants and another mitigator. This Court reasoned: 

In short, although appellant pulled the trigger, Murray and Lowery 
were alao principals in this contract murder, helping to plan and 
carry out thia crime. That Murray would escape any chance of the 
death penalty and that Lowery could walk away totally free while the 
ultimate penalty was sought against appellant, are facts that could 
reaeonably be considered by the jury. 

I Id. at 143; Fuente v. State, 549 So.Pd 652, 659 (Fla. 1989)(Contract killing 

with three aggravatore: prior violent felony, crime committed to avoid arrest 

and in a cold and calculated manner; reduced to life because the codefendants 

would not likely be prosecuted); see also Callier v. State, 523 So.2d 158 (Fla. 

1988)(life sentence for crime similar to state's claim below). 

The crimes in Fuents and Brookinas were both highly premeditated and 

committed for money. Both had additional aggravators not found below, including 

prior violent felony convictione. Neither showed they had adjueted well to 

priaon, unlike Mr. Keen. Yet, this Court vacated their death sentencse and 

imposed life, emphasizing the equally culpable codefendants were walking away 

free. Shapiro has walked away a free man. Death for Mr. Keen would be dispro- 
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portionate in light of these reductions to life sentences. 

Mr. Keen anticipates the State will argue these cases should be distin- 

guished because their juries recommended life, but these cases show when a crime 

is not severely aggravated and another equally culpable receives no or little 

punishment, death is disproportionate. Distinguishing theae cases based on the 

recommendation of their juries ignores the reason for substantive propor- 

tionality review as explained in Proffitt and Brownt to ensure similar cases are 

not capriciously given vastly differing punishments. A jury's recommendation is 

not a factual difference in the nature of the crime or characterietics of the 

offender, but rather an evaluation o f  those facts by the defendant's peers. 

Consistent life recommendations for a class of cases showa death for defendants 

i n  that class is capricious. This case shows the need for substantive review to 

ensure consistency; juries cannot be completely consistent: had any of the seven 

jurors voting for Mr. Keen's death switched their vote, ha would have received 

a life recommendation. Accepting the life recommendation cases for comparison 

here does not mean every life recommendation case will be imported into 

proportionality analysis and require life sentences for large numbers o f  other 

cases. What require8 thie Court to enforce consistency of results based on the 

treatment of another equally culpable is the Consistency of juries through time 

and a large number of cases in baaing their decision on this factor. This 

consistency establishes the standard which this Court should recognize. Also, 

precedent exists to reduce death sentences on disparate treatment grounds even 

with jury death recommendations. See Halliwell, 323 So.2d at 561. 

This Court has alwo held that domestic killings are almost alwaye not 

appropriate for the death penalty. Blakelv v. State, 561 So.2d 560, 561 

(Fla. 1990) (citing cases); Blair v. State, 406 So.2d 1103 (Fla. 1981). In 

Blair, the defendant killed his wife after she threatened to report him to the 

police f o r  spending too much t h e  with the wife's daughter. The trial. court 

found no significant criminal history in mitigation. After holding Borne of the 

aggravating circumstances invalid, t h i s  Court reduced the sentence to life, 

citing Halliwell v. State, 323 So.2d 527 (Fla. 1975) in which the court reduced 
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t h e  sentence i n  an angry domestic k i l l i n g .  I n  B l a i r ,  by con t ra s t ,  t h e  defendant 

c a r e f u l l y  p l o t t e d  t h e  k i l l i n g ,  y e t  t h e  Cour t  s t i l l  reduced t h e  eentence. I n  

Blakelv, t h e  j u r y  recommended death unanimoualy and t h e  crime w a s  both cold,  

ca l cu la t ed  and premeditated and heinous, atrocious, or c rue l .  Yet, because it 

w a s  a domestic k i l l i n g ,  t h i s  Court reduced t h e  ~ len tsnce  t o  l i f e .  Because it w a s  

a domestic k i l l i n g ,  l i k e  B l a i r  and Blakelv, t h i s  cour t  should impoBe a l i f e  

eentance . 
Fina l ly ,  a proper cons idera t ion  of t h e  aggravating and mi t iga t ing  

circumstances shows t h i s  offenee w a s  simply not  t h e  m o s t  aggravated and least 

mi t iga ted  of cases f o r  which death is rseerved. See Dixon, 283 So.2d 1. I n  

Sonuer v. S t a t e ,  544 So.2d 1010 (Fla .  1989), t h i n  Court said:  

We have i n  t h e  past affirmed death sentences t h a t  w e r e  supported by 
only one aggravating f a c t o r ,  ... but  those  cases involved e i t h e r  
nothing or very l i t t l e  i n  mit igat ion.  

- Id. a t  1011; 888 Smallev v. S t a t e ,  546 So.2d 720 (Fla .  1989); N i b e r t  v. S t a t e ,  

16 FLW 53 (F la .  December 13, 1990).  Since Songer had s i g n i f i c a n t  mi t iga t ing  

evidence in h i s  record and only one aggravating circumstance, t h i s  Court reduced 

his sentence to l i f e .  Mr. Keen has only one v a l i d  aggravating circumstance i n  

h i s  offense.  The mi t iga t ing  evidence demands t h a t  a l i f e  sentence be imposed. 

Mr. Keen'e equal ly  cu lpable  codefendant got no punishment, a f a c t o r  requi r ing  

a life Sentence even with no o the r  mi t iga t ion .  H e  shows a good work record and 

a b i l i t y  t o  succeed i n  pr ison.  He has done w e l l  i n  pr ison;  such evidence is  a 

" s i g n i f i c a n t  f a c t o r  i n  mi t iga t ion"  because it shows prospects  " fo r  r ehab i l i -  

t a t i o n  and p roduc t iv i ty  wi th in  t h e  pr i son  system i f  sentenced t o  l i f e  i n  

prieon." Cooper v. S t a t e ,  526 So.2d 900, 902 ( F l a .  1988). Because Mr. Keen can 

succeed i n  j a i l ,  has not  had a v io l en t  c r imina l  pas t ,  has a codefendant who got  

no punishment, and committed a crime with a s i n g l e  aggravator, t h i s  Court should 

reduce h i s  aentence t o  Life.  

PoIm m T T  
TH& TRIAL COURT FXCLED TO CONSIDER AWD FIND PROPOSED MITIGATING 
CIRCUMSTIWWS SUPpoRTEa BY UNCONTRADICTED EVIDENCE. 

A. WR- PRBSENTED "COWTRADICTRD ENIDENCE PROVING 
RECOGNIXED MITIGATING CIRCUMSTANCES. 

Despite uncontradicted evidence proving recognized mi t iga t ing  f a c t o r s ,  t h e  
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t r i a l  court  found no mi t iga t ing  circumstances. 36 2R 1489. Defense counsel 

proposed and argued t w o  mi t iga t ing  circumstances: Mr. Keen had ad jus ted  w e l l  t o  

pr ison;  and Shapiro, equally culpable ,  got no punishment f o r  h i s  c r i m e .  2R 1268, 

1378. Counsel requested t w o  s p e c i a l  j u ry  in s t ruc t ione  on these.37 2SR 64, 65. 

Dispara te  t rea tment  of equal ly  culpable  p a r t i c i p a n t s  can negate a death 

sentence.  SeQ S l a t e r  v. S t a t e ,  316 So.2d 539 (FLa. 1975); H a l l i w e l l  v. S t a t e ,  

323 So.2d 557 (Fla. 1975). Disparate  t reatment  o€ equal ly  culpable  p a r t i c i p a n t s  

is  a well-defined mi t iga t ing  circumstance. Campbell v. S t a t e ,  16 FLW S1, 2 

n.4 (F la .  December 13, 1990). 'Equally culpable '  - i n  t h e  sense t h a t  d i s p a r a t e  

t rea tment  mi t iga t e s  sentencing - means t h e  p a r t i c i p a n t  e i t h e r :  w a s  a p r i n c i p a l  

i n  t h e  f i r s t  degree, w a s  t h e  actual triggerman, could reasonably have been found 

t o  have a c t u a l l y  k i l l e d  t h e  victim, o r  was t h e  c o n t r o l l i n g  fo rce  i n  t h e  k i l l i n g .  

- See Eutzv v. S t a t e ,  458 So.2d 755, 759 (Fla .  1984) (harmonizing cases): Mecamp- 

b e l l  v. S t a t e ,  421 so.2d 1072, 1076 (Fla. 1982). The r u l e  t h a t  a senteneer  

cannot be precluded from consider ing any circumstances of t h e  offenee requires 

consider ing all evidence about d i epa ra t e  treatment of codefendants which has 

mi t iga t ing  value.  See O'Callashan v. Sta t e ,  542 So.2d 1324 (Fla .  1989) ( ju ry  

should have been i n s t r u c t e d  t o  consider  d i spa ra t e  t reatment  of,  among o the r s ,  

codefendant same j u r y  convicted of eecond degree murder); Herr inq v. S t a t e ,  446 

So.2d 1049 (F la .  1984); see also Lockett v. Ohio, 438 U.S. 586 (1978). Ju ro r s  

and c o u r t s  may look a t  a l l  t h e  evidence, unconstrained by t h e  formal charges and 

conviet ione,  in deciding i f  a codefendant has equal c u l p a b i l i t y .  See Brookinqs 

v. S t a t e ,  495 So.2d 135, 143 (Fla .  1986);  Fuente v. S t a t e ,  549 So.2d 652, 658 

(Fla. 1989). The extreme d i s p a r i t y  of no punishment versus  death adds fo rce  t o  

t h e  mi t iga t ing  circumstance. See Brookinus, 495 So.2d a t  143: Fuente, 549 So.2d 

The t r i a l  cour t  d id  claim t o  consider  t h e  l ack  of d i s c i p l i n a r y  problems 
o f  Mr. Keen in pr ison ,  bu t  did not f i n d  t h e  circumstance, s t a t i n g :  "After due 
d e l i b e r a t i o n  t h e  Court determined t h a t  t h e r e  are no mi t iga t ing  circumstances i n  
t h i s  case. 2R 1489. 

37 The c o u r t  i n s t ruc t ed  on Mr. Keen's adjustment t o  pr ison,  bu t  not on t h e  
t rea tment  of Shapiro. This w a s  also e r r o r .  See Poin t  XXXIV. Them requested ju ry  
i n s t r u c t i o n s  and argument s u f f i c i e n t l y  i d e n t i f i e d  t h e  nonstatutory mi t iga t ing  
circumstances counsel intended t o  e s t a b l i s h .  See Lucaa v. S t a t e ,  15 F.L.W. S473, 
S475 (F la .  September 20, 1990). 

36 
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at 659 (life override improper when codefendants "would likely not be prose- 

cuted" ) . 
The evidence showe Shapiro was equally culpable, yet got no puniehment. 

He helped plan, execute, and commit the crime. He testified he first pulled the 

boat away from Anita Keen; he might have actually pushed her in the water. 

Although he denied he did so for money, it waa the only reasonable explanation 

for his behavior. A principal in the first degree, he was equally culpable. 

McCamzrbell, aupra. Shapiro's treatment for murder is undisputed: he waa charged 

with nothing and received no punishment. 2R 545. The diaparity could nat be 

greater: death versus no punishment. such disparity makes the mitigator even 

stronger. Brookinqe, supra; Fuente, supra. 

The state stipulated Mr. Keen had no disciplinary problems while inearcer- 

ated fo r  over three years. 2R 1464. Those choosing between a life sentence and 

death must consider evidence of good adjustment to prison. See Skipper v. South 

Carolina, 476 U.S. 1 (1986); Valle v. State, 502 So.2d 1225 ( F l a .  1987); 

Campbell, 15 F.L.W. at 5344 n.6. Additional uncontested facts buttress the 

finding of good adjuetment to prison. Mr. Keen testified that his father 

abandoned the family when he was young. 2R 920. Mr. Keen overcame thie adversity 

and graduated from college. 2R 922. He tried to become a teacher, but was unable 

to find work in the field. 2R 922. He held a responsible sales position super- 

vising others. 2R 484, 961. He started his own company. 2R 944. An impressive 

work record together with adjustment to incarceration mitigates criminal acta 

beeauae it Bhows a potential €or rehabilitation and usefulness inside prison. 

See e.q Cooper v. State, 526 So.2d 900, 902 (Fla. 1988) (citing eases). Mr. 

Keen'a counsel stated, "It's obvious that he had potential," and argued life in 

prison was the appropriate sentence. 2R 1266. 

B. THIS COURT MUST IMPOSE A LIFE SENTENCE WHEN THE TRIAI, 
COURT BAILS TO EXERCISE REASONED JUDGMENT IN DETERKINING 
MITIGATING CIRCUMSTAWWS. 

The sentencing order, 2R 1489, 1391-2, faile to consider the mitigating 

evidence. The court did not consider the extreme disparity in punishment between 

Mr. Keen and Shapiro. Although the State stipulated Mr. Keen served over three 
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year8 without a disciplinary report, the court failedto find successful prison 

adjustment, Baying only such evidence would not mitigate the crime. The order's 

silent about unrefuted testimony Mr. Keen overcame disadvantages and succeeded 

in business. 

Failure to exercise reasoned judgment in finding and weighing aggravatore 

and mitigatore ie error.38 The court "muat expressly evaluate in its written 

order" whether each proposed mitigating circumstance is supported by the 

evidence and, when a nonstatutory mitigator, truly mitigates the sentence. 

Campbell, 16 FLW at 52; Bouie v. State, 559 So.2d 1113, 1116 (Fla. 1990); 

Lamb v. State, 532 So.2d 1051, 1054 (Fla. 1988); Roaers v. State, 511 So.2d 526 

(Fla. 1987); Bee also Van Royal v. State, 497 So.2d 625, 628 (Fla. 1986). The 

order must explicitly weigh each mitigator found. CamrJbell 16 FLW at 52 .  

Failure to make any findings at all is a failure to exercise reasoned 

~ e e  judgment and requires this Court impose a life ~entence.~' §921.141(3); 

Bouie, Bupra; Lucas v. State, 417 So.2d 250 (Fla. 1982). 

In each case in which the court imposes the death sentence, the 
determination of the court shall be supported by specific written 
findings of fact baaed upon the circumstance8 in subsections (5) and 
(6) and upon the records of the trial and sentencing proceedings. 
If the court does not make the findinas requirinq the death 
sentence. the court ehall impose sentence o f  life imprisonment .... 

S 921.141(3), Fla. Stat. (1989) (e.a.). In Bouie, the trial court submitted a 

written order substantially the same as its oral pronouncement, which stated: 

The court has considered the aggravating and mitigating circum- 
stances presented in evidence in thia cause and determines that 
sufficient aggravating circumstances exist, and that there are 
ineufficient mitigating circumstances to outweigh the aggravating 
circumstances. 

Bouie, 559 So.2d at 1116. This Court described the finding6 as deficient, 

conclusory statements: 

which fail to show the independent weighing and reasoned judgment 

The trial court also abused her discretion by not finding the mitigating 38 

circumstances established as a matter of law, as argued below. 

This reasoned judgment is also required by the guarantee# of due procese 
and freedom from cruel and unusual punishment contained in the Fifth, Sixth, 
Eighth, and Fourteenth Amendments to the Federal Constitution and Article I, 
sections 2, 9, 16, 17, and 21 of the Florida Constitution. 

39 
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required by the statute and casalaw and do not meet our require- 
ments. Because of the absence of requisite findinas, we therefore 
follow the statutory mandate and reduce Bouie's sentence to life 
imprisonment with no possibility of parole for  twenty-five yeare. 

I Id(e.a.). This order makes a conclusory statement, just as in Bouie, that no 

mitigating circumstances exist; lacking the requisite findings, it ehowe there 

wae no reaaoned judgment required by etatute. 

In Van Raval, the judge overrode a life recommendation six months after 

it was made and orally sentenced Van Royal to die. s i x  months later, after the 

record had been certified on appeal, the trial court entered a written senten- 

cing order. This Court held (1) the failure to make contemporaneoua findings, 

oral or written, and (2) the trial court's failure to enter a timely written 

order showed the court had not, exercised the seasoned judgment in finding and 

weighing mitigating and aggravating circumstancea as required by statute. 

Roval, 497 So.2d at 628. In this caee, the trial court's order, written and 

oral, ehow no reaeoned judgment occurred. 

The State may attempt to argue the holding in Grossman v. State, 525 So.2d 

833 (Fla. 1988) requirea a remand for a judge resentencing. In Grossman, this 

Court said it would remand for judge resentencings those cases oceuring before 

Groaaman's effective dateq0 in which the court failed to enter a written order 

concurrent with oral death sentencing. See Stewart v. State, 549 So.2d 171, 176 

(Fla. 1989). GrOBBman'B prospectivity rule must not apply to facts like those 

in Bouie who had trial and sentencing before Groseman became effective. See 

Bouie, 559 S0.2d at 1114. In Bouie, the findings, oral and written, were 

defective and showed on their face the court did not exercise reasoned judgment; 

this required a life eentence be impoeed. Graesman's ruling that written 

findings be contemporaneous with sentencing differs because it is a prophylactic 

rule o f  procedure, insuring trial courts do eeriously consider the aggravating 

and mitigating factors. See Holton, 15 F.L.W. at S502.  Bouie ahows that Grossman 

40 This Court held this rule takea force 30 days from when the decision 
would be final, either July 25, 1988, assuming finality counts from this Court'a 
denial of rehearing, or April 5, 1989 assuming finality counts from the denial 
of a petition for writ of certiorari by the Supreme Court. The trial court 
sentenced Mr. Keen on October 15, 1987. 2R 1490. 
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d i d  not  ove r ru l e  Van Roval 's  holding t h a t  when t h e  trial cour t  errs by not 

exe rc i s ing  raaaoned judgment a t  all, l i f e  must  be imposed. The order  below shows 

j u s t  such a f a i l i n g .  The f a i l u r e  to consider  eer iouely t h e  mi t iga t ing  evidence, 

o r a l l y  or i n  wr i t ing ,  requi ree  t h i s  Court impose a sentence of l i f e .  

C. !FHE MITIGATING CIRCUMSTAWCEIS, SUPmRTED BY UNM114TRA- 
DLCTED =DEN-, MUST BE AS A MA= OF LAW, 

I n  Campbell v. S t a t e ,  16 FLW S1 (F la .  December 13, 1990) and Nibert  v. 

S t a t e ,  16 FLW S3 (Fla. December 13, 1990) t h i s  Court held where an uncontro- 

ve r t ed  "reasonable  quantum of competent proof,  l1 of a mi t iga t ing  circumstance 

e x i s t s ,  t h e  cour t  must f i n d  t h e  circumstance has reasonably been ee tab l iahed ,  

and will be found as a matter of l a w  on appeal. Camwbell, 16 FLW a t  S2 n.5. In  

Campbell, t h e  t r i a l  cour t  e r r e d  by not f ind ing  t h e  defendant Buffered f r o m  

impaired capac i ty  t o  appreciate t h e  consequences o f  h i s  acts and an abused and 

deprived childhood. Cmwbell, 16  FLW a t  S2. I n  Nibert ,  16 FLW 53 (F la .  December 

13, 1990), t h e  record showed "a l a r g e  quantum of uncontroverted mi t iga t ing  

evidence," and t h e  cour t  e r r ed  i n  not f ind ing  t h e  mi t iga tors .  15 FLW a t  S4. I n  

Huckabv v. S t a t e ,  343 So.2d 29 (Fla. 1977), t h e  cour t  improperly ignored t h e  

mental  i l l n e s s  of t h e  defendant on which " [ t l h e r e  w a s  almost t o t a l  agreement;" 

t h i n  Court found t h e  mi t iga t ing  f a c t o r s  as a matter of l a w  and imposed l i f e  on 

p r o p o r t i o n a l i t y  grounds. 343 So.2d a t  33. 

The evidence support ing mi t iga t ing  circumstances below is  unrefuted; t h e s e  

circumstances muet be found ae  a m a t t e r  of l a w .  Good adjustment to pr i son  muet 

be found. The S t a t e  s t i p u l a t e d  Mr. Keen t o  t h i s .  No evidence cont rad ic ted  Mr. 

Keen's testimony about his background; Shapiro confirmed Mr. Keen was a good 

salesman and supervised numerous o the r  saleepeople,  2R 483-4, and t h e  police 

confirmed they  a r r e s t e d  Mr. Keen a t  h i s  workplace. 2R 684-5. Disparate  t reatment  

must be found. Nothing cont rad ic ted  evidence of shapi ro ' s  treatment:  he got  no 

puniehment. Shapiro's r o l e  w a s  more culpable  than  Shapiro s t a t e B  s ince  Shapiro 

may have a c t u a l l y  pushed t h e  Keens off t h e  boat, w a s  motivated t o  ex t inguish  his 

debt ,  bu t  even h i e  own testimony makea him a p r i n c i p a l  who helped plan and 
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commit t h e  crime. 41. The f a i l u r e  t o  f ind  those  mi t iga t ing  circumstances v i o l a t e s  

F lo r ida  l a w  and t h e  Eighth Amendment. Camwba l l ,  aupra; Parker v. Duuaer, - 
U.S. -, (January 22, 1991). 

PomT XXIX 
THE TRIAL COURT MISAPPRE3IWDRD THE MXTIGATING EFFECT OF DISPARATE 
TREATMEIuT. 

I n  t h e  pena l ty  phaBe charge conference, defense counsel proposed t w o  

special j u r y  i n s t r u c t i o n s  def in ing  mi t iga t ing  circumstances, one of which w a s  

granted.42 However, t h e  cour t  refused t o  i n e t r u c t  t h e  jury: 

I n  determining whether or not t o  impose t h e  death penal ty ,  you s h a l l  
cons ider  as a mi t iga t ing  circumstance t h e  t reatment  accorded t o  
Kenneth Shapiro, a person under t h e  law as equal ly  cu lpable  of t h e  
murder. 

1SR 65, 2SR 13. Defense objected t o  t h e  denia l .  2SR 11. Counsel t o ld  t h e  judge 

deciflions requi red  consider ing t reatment  of o the r  p a r t i c i p a n t s ,  bu t  t h e  judge 

cut him off ,  saying: 

Regarding t h a t  i n s t r u c t i o n  on Ken Shapiro, I don ' t  be l ieve  i t ' s  
(s ic)  a l e g a l  statement of t h e  l a w  o r  t h e  s i t u a t i o n  i n  t h i s  case 
necessa r i ly  shown t o  them, so t h a t  w i l l  be denied. 

2SR 13. This  atatement showa t h e  cour t  misapprehended t h e  mi t iga t ing  na ture  Of 

Shapiro 's  t reatment  (and burden of proof i n  f ind ing  mi t iga tors ,  as argued i n  t h e  

following p o i n t ) .  

This  statement and t h e  c o u r t ' s  f a i l u r e  t o  e i t h e r  f i n d  or consider  t h e  

disparate t rea tment  mi t iga to r  i n  her  sentencing order, 2R 1489, 1391-2, shows 

she miaapprehended t h e  l a w  on d i spa ra t e  t reatment  and it a f fec t ed  her  aentence. 

This  d i r e c t l y  r e s t r i c t e d  cons idera t ion  of mi t iga t ing  evidence. See Eddinss v. 

Oklahoma, 455 U.S. 104, 112-3 (1982); Thomas v. State, 546 So.2d 716, 717 (Fla .  

1989) (Hitehcock e r r o r  shown i n  part by t r i a l  cour t ' e  comments). The record 

Thia Court has previously granted only a judge resentencing when 
mitigators ee t ab l i shed  as a m a t t e r  of l a w  w e r e  not found below. For the i n s t a n t  
error and as an a l t e r n a t e  t o  t h e  e r r o r  in Sect ion B, it m u s t  order a j u ry  
resentencing and a new judge hear it, as argued i n  Point  XXXIX. 

4 1  

The cour t  i n s t r u c t e d  t h e  ju ry  t o  consider  Mr. Keen's adjufltment to 42 

i nca rce ra t ion  and nondangeroueness i f  incarcerated.  1SR 64, 2R 1273. 
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requiree t h i a  Court f i n d  t h i s  circumstance as a matter of l a w . L 3  This mieappre- 

hension a t  least r equ i r e s  reaentsncing before  t h e  judge. 44 

POIm x2m 
TBE TRIAL COURT USED THE WRONG STAWDARD OF P-F IN REJECTING 
PROWSW MITIGATINO CIRCUWSTANCES. 

The t r i a l  cour t  held t h a t  mi t iga t ing  circumstances must be "necessar i ly  

shown." 2SR 13. However mi t iga t ing  circumstances need only be "reasonably 

e s t a b l i s h e d  by t h e  g r e a t e r  weight of t h e  evidence." Nibert  v. S t a t e ,  16  FLW S3, 

4 (F la .  December 13, 1990).  The atandard employed by t h e  t r i a l  cour t  i n  t h i e  

case imposes a much heavier  burden an  defendants. 

A eentencing order  revea l ing  t h e  cour t  used an incorrect s tandard of proof 

for aggravators  i e  " f a t a l  e r r o r , "  Carter v. S t a t e ,  560 So.2d 1166, 1169 n. 

(F la .  1990); l ikewise,  using an inco r rec t  s tandard of proof i n  f ind ing  

mitigators is f a t a l  error. A 'necessary'  ahowing is too high a standard t o  f i n d  

f a c t s  support ing mi t iga tors .  45 

The most onerous burden on mi t iga t ion  c o n s t i t u t i o n a l l y  allowed is t h e  

'reasonable likelihood' standard,  a l e v e l  of c e r t a i n t y  less than  more-likely- 

than-not, bu t  m o r e  than  a m e r e  p o s s i b i l i t y .  Sse Boyd v. Cal i forn ia ,  110 S e c t .  

1190, 1198 (1990). The ju ry  must b e t o l d  t o  accept evidence proven i n  reasonable 

l i ke l ihood  aa def ined in Bovd, otherwise t h e  i n s t r u c t i o n  v i o l a t e e  t h e  Lockett 

r u l e  and due process. Ibid;  see a lao  M i l l s  v. Masvland, 486 U.S. 367, 374-5 

(1988). 

U s e  of this improper and uncons t i tu t iona l  burden harmed Mr. Keen a ince  t h e  

43 Mr. Keen expla ins  t h e  l a w  and why t h e  record compels f ind ing  this 
mit iga t ing  circumstance at Point  X X V I I I .  

Po in t  XXXIX. 
The appropr ia te  r e l i e f  f o r  sentencing errors is discurrsed sepa ra t e ly  i n  44 

Defendant argues i n  Point  =(I) t h a t  any burden of proof fo r  mi t iga t ing  
evidence uncons t i t u t iona l ly  restricts i ts  considerat ion;  however, a p l u r a l i t y  
of t h e  Supreme Court r ecen t ly  s a i d  a state may require defendants t o  show 
mi t iga t ing  circumstances are proven by a preponderance of t h e  evidence. See 
Walton v. Arizona, 110 S.Ct. 3047, 3055 (1990) (opinion by White, J . ) .  This po in t  
assumes without conceding t h a t  some burden for mi t iga to r s  is permissible .  

45 
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evidence of mi t iga t ion  w a s  Its UBB requires at least a judge reaen- 

t enc ing  . 4' 

POIWT ImXI 
TBE TRIAL COmzT USED THE WRONG STANDARD OF PROOP TN FINDING THE 
AGGRAVATING CIRCUMSTANCES. 

A eentencing order  which r evea l s  t h e  t r i a l  cour t  employed t h e  wrong 

etandard is " f a t a l l y  defect ive."  Carter, 560 So.2d a t  1169 (not ing  t h e  cour t  

found t h e  aggravators  by clear and convincing evidence).  F lo r ida  l a w  requires 

t h e  state to prove aggravators  e s t ab l i shed  beyond a reasonable See S t a t e  

v. Dixon, 283 So.2d 1 (Fla. 1973). 

I n  her  oral and w r i t t e n  f ind ings  of t h e  aggravating circumetances, t h e  

t r i a l  cour t  va r ious ly  s a i d  she used e i t h e r  a "eubetan t ia l  evidence" s tandard,  

2R 1486, a "competent evidence" s tandard,  2R 1486, 1387, 1487, 1388, 1389, or 

an "only evidence" standard.49 2R 1489, 1391. The order  is f a t a l l y  flawed. 

This  prejudiced Mr. Keen. The evidence of an insurance k i l l i n g s ,  depended 

e n t i r e l y  on t h e  testimony of t w o  convicted felons who c u t  very favorable  d e a l s  

f o r  t h e i r  testimony, and a co-participant.50 Waddle's a to ry  t h a t  Mr. Keen 

confessed to him contained v i r t u a l l y  no detai l .  2R 903. Hickey's s t o r y  wae more 

d e t a i l e d ,  bu t  Hickey had access t o  M r .  Keen'e paperwork about h i s  caee, 

inc luding  p o l i c e  reports and press  accounts. 2R 911, 923. The detai ls  of what 

Hickey claims Mr. Keen r e l a t e d  t o  him d i f f e r e d  from t h e  s t o r y  t o l d  by Shapiro. 

46 The mi t iga to r s  ee tab l i shed  and t h e  evidence supporting them ia discuamd 
above i n  Poin t  XXVIII. 

M r .  Keen argues t h e  appropr ia te  r e l i e f  f o r  t h i s  error i n  Point  XXXIX 47 

48 This  burden is also mandated by due process and t h e  heightened 
r e l i a b i l i t y  of t h e  p roh ib i t i on  aga ins t  Cruel and Unusual Punishment guaranteed 
by t h e  Eighth and Fourteenth Amendments t o  t h e  Federal  Const i tut ion.  

The c o u r t ' s  statement t h a t  t h e  only evidence i n  t h e  record showed Mr. 
Keen had planned a murder f o r  insurance money f o r  a year  simply misstates what 
occurred. witneeses  who t e e t i f i e d  t o  t h a t  w e r e  a l l  impeached and had motives to 
L i e .  Mr. Keen t e s t i f i e d  t h a t  Ken Shapiro pushed him and Anita overboard. 

49 

Although t h e  ju ry  found Mr. Keen g u i l t y  of murder, such f ind ing  does not  
r e l i e v e  t h e  s ta te  of its burden t o  prove t h e  aggravating f a c t o r s  beyond a 
reasonable doubt. See Downa v. state, 15 F.L.W. 5478, 5479 (Fla. September 2 0 ,  

50  

1990) 
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Hickey's version has t h e  boat  3-4 miles ou t ,  Anita dr inking too much and get t ing 

e i c k  over t h e  r a i l ,  Shapiro pushing both Keens i n t o  t h e  w a t e r ,  and t h e  p a i r  

a c t u a l l y  see ing  Anita drown. 2R 821-2. Shapiro t e s t i f i e d  t h e  boat  w a s  much 

f u r t h e r  ou t ,  s a i d  nothing about Anita becoming drunk or s i ck ,  e t a t e d  Mr. Keen 

pushed Anita overboard without leaving t h e  boat ,  and said t h e  boat  came while 

Anita still t r e a d  water. 2R 501-4, 510. Mr, Keen's testimony sharply d i f fe red :  

a c t u a l l y ,  Shapiro pushed Mr. Keen and Anita overboard, perhaps by accident ,  and 

t h e  t w o  men could not f i n d  her.  2R 1006-1011. ALSO, Mr. Keen c a l l e d  ne i the r  

insurance salesman t o  get policies on h i e  f iance.  2R 589, 629. 

Aeauming aruuendo, Mr. Keen k i l l e d  h i s  wife  f o r  i nmrance  money, evidence 

t h e  dea th  w a s  e s p e c i a l l y  heinous w a s  weaker ye t .  Ae shown i n  t h e  next po in t ,  t h e  

c o u r t ' s  f i nd ings  are suspect ;  t h e  inco r rec t  standard harmed Mr. Keen e ince  

reasonable  doubt exis te .  Moreover, t h e  judge accepted Shapiro 's  testimony on 

what occurred, 2R 1487, 509, without discuesing Hickey's s tory  who claimed t h a t  

Anita w a s  drunk to t h e  p o i n t  of vomiting when Shapiro pushed both Keens i n  t h e  

w a t e r .  2R 821. I f  t r u e ,  t h e  chance Anita would not r e a l i z e  what w a s  happening 

becauee ahe w a s  so flick would be grea te r .  See Rhodea v. S t a t e ,  547 So.2d 1201 

(F la .  1989); Herzou v. S t a t e ,  439 So.2d 1372, 1379 (Fla .  1983)(events  occurr ing 

a f t e r  v ic t im l o s e s  consciousness cannot be ueed t o  e s t a b l i s h  heinous aggra- 

v a t o r ) .  The cour t  states t h a t  ehe doee not know how long A n i t a  l i ved ,  f ind ing  

"competent testimony"' showed she splashed about in t h e  w a t e r .  2R 1489. This 

resort t o  pure specula t ion  t o  make f ind ings  requires at least a judge reaenten- 

~ i n g . ~ l  

IN FINDING THE E8PECIALT.Z HEINOUS, A!I!ROCIOUS, OR mUEL AGGRAVATING 
CIRCUMSTANCE WHICH WAS NOT PROvElQ BEYOND A REASONABLE DOUBT. 

I n  her  f ind ings  of f a c t ,  t h e  cour t  apparent ly  accepted Shapiro * s testimony 

t h a t  Me. Keen w a s  pushed off t h e  boat as darkness fell without discuesing t h e  

t h e  vers ion  of evente described by Hickey. 2R 1487,  509. Even accept ing t h i e  w a s  

a proper exercise of d i sc re t ion ,  although argued previously t h a t  it w a s  not ,  

The appropr ia te  r e l i e f  for t h i e  error is argued i n  Point  XXXIX. 51 
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Shapiro 's  testimony does not e s t a b l i s h  the crime wae e spec ia l ly  heinous, 

a t roc ious ,  or c r u e l  (mc) .52 The cour t  statee t h a t  she doea not know how long 

Anita Lived, f i nd ing  "competent testimony" showed she splashed about i n  t h e  

w a t e r .  2R 1489. The cour t  went on t o  suppose: 

I f  only a l i v e  f o r  a b r i e f  per iod of time su re ly  she was a l i v e  long 
enough t o  gee her  newly wed husband watching and rea l ize  with horror  
t h a t  he w a s  not  helping and wae t h e  cause of her  death.  Surely she 
w a e  a l i v e  long enough t o  know t h e  horror  t h a t  ahe would never make 
it t o  t h e  s a f e t y  of a shore she could not  even see. Surely she was 
a l i v e  long enough t o  know t h e  horror  t h a t  her  unborn c h i l d  would 
a l e o  go to a watery grave. Surely she w a s  a l i v e  long enough f o r  t h e  
t o t a l  inky black of night  t o  surround he ( a i c )  i n  t h e  ocean f i l l e d  
wi th  unknown, f i l l e d  with horror.  

2R 1407-8. 

The court  improperly r e l i e d  on t h e  deceaeed's pregnancy t o  show t h e  v ic t im 

w a s  weak and f e l t  anguish a t  t h e  death of t h e  f e tus .  Any r e l i a n c e  on t h e  death 

of t h e  f e t u s  apart from t h e  v ic t im would be non-statutory aggravation. See Rilev 

v. S t a t e ,  366 So.2d 19, 2 1  (F la .  1979)( re ly ing  on mental anguish caused t o  

v i c t im ' s  son who Baw v ic t im executed improper). The weaknesa of t h e  mother due 

t o  pregnancy does not  e a t a b l i s h  HAC: HAC cannot be shown by mere incapaci ty .  

Clark v. S t a t e ,  443 So.2d 973, 977 ( F l a .  1983) (murder of defenssleea e l d e r l y  

woman despicable ,  but  not HAC). The mental anguish, assuming t h a t  such anguish 

was es t ab l i shed  by t h e  evidence, of knowing t h e  f e t u s  would d i e  does not 

e s t a b l i s h  HAG. James v. S t a t e ,  453 So.2d 786  la. 1984). I n  James, t w o  men 

sho t  t h e  incapac i t a t ed  v ic t im t o  death a f t e r  f i r s t  shoot ing and wounding her  

husband i n  a robbery. Id. a t  789. Thie Cour t  held t h e  t r i a l  cour t  i n v a l i d l y  

found HAC; t h e  mental anguish of knowing her  husband w a s  wounded and i n  t h e  

hands of her  k i l l e r s  d id  not e s t a b l i s h  HAC i n  James; such mental  anguish does 

not  prove HAC here  e i t h e r .  Id. a t  792. This reliance inflamed t h e  passion8 of 

t h e  cour t ,  arr is  apparent i n  t h e  language of t h e  sentencing order .  I t  prejudiced 

Mr. Keen. Cf. Brown v. S t a t e ,  526 So.2d 903, 907 (Fla .  1988) ( t r i a l  cour t  

improperly r e l i e d  an  s t a t u s  as po l i ce  o f f i c e r  t o  f i n d  HAC; language showed cour t  

no t  d i spass iona te ) .  

The order  specula tes  about t h e  f a c t s  underlying NAC because t h e  record 

§921.141(5)(h),  Fla .Stat .  (1987).  52 
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Bhowe unrebutted reasonable hypotheses of innocence to the circumstance. 

Aggravating circumstances must be proven beyond a reasonable doubt. See Dixon, 

283 So.2d at 9; Clark, 443 S0.M 973. If there are reasonable unrebutted 

hypotheses of innocence in the record, then the Circumstance is not established 

as a matter of law. See Eutzy, 458 so.2d at 757-8. "Not even 'logical infe- 

rences' drawn by the trial court will suffice to support a finding of a 

particular aggravating circumstance when the states ' s burden has not been met. l1 

Clark, 443 So.2d at 976. HAC is a torturous killing in which one intentionally 

causes suffering beyond that necessary to kill. See Chesire v. State, 15 F.L.W. 

5504, 5505 (Fla. September 27, 1990); Porter v. State, 564 So.2d 1060 (Fla. 

1990); Brown, 526 So.2d at 907. In Brown, the victim was wounded by gunshot and 

begged €or his life before being shot to death, but thie Court held HAC was not 

applicable because there was no showing the defendant intended the death to be 

painful. 

No evidence show8 drowning is a particularly painful way to die; no 

evidence established how long Anita Keen lived or was conscious after hitting 

the water. Her ability to know what was happening even if conscious was 

limited. Shapiro testified it was "jufit barely light enough to see and 

understand what's happening, but you knew that darkness was soon coming." 2R 

509. The boat was about 100 yards from her; Shapiro testified he never heard 

Anita yell or say anything and did not see her signal the boat. 2R 573-4. There 

was no showing that Anita could distinguish one figure from another in the near 

darkness. Anita reasonably could have believed her husband wae not responeible 

for her plight and the boat was still searching for her. Even if conscious until 

the boat left the area, she reaeonably could have died 000n after; her pregnancy 

may have hastened her death and reduced her Buffering. HAC was not proven absent 

a purpose to cause extreme mental or phyaical anguish, not shown when such 

anguieh was not ehown. 53 

'' Mr. Keen argues the appropriate relief at Point XXXIX. 
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-"ED, PREMEDITATED AGGRAVATOR AWD PECUNIARY GAIN AGGRAVATOR. 

In Provence v. State, 337 So.2d 783, 786 (Fla. 1976), this Court found 

error in considering the aggravatore that the defendant committed the killing 

during the course of a robbery and for pecuniary gain as aeparate circumstances. 

Both refer to the same aspect o f  the crime. Also, if the defendant commits a 

burglary with an underlying felony of robbery, the felony aggravator merges with 

pecuniary gain. See Campbell v. State, 15 F.L.W. S 342, 5343 (Fla. June 14, 

1990)(citing cases). A murder with the purpose to avoid arrest and committed to 

disrupt o f  hinder law enforcement also improperly doubles the same aapect of the 

offense. S%e Ballo v. State, 547 So.2d 914, 917 (Fla. 1989); Thomas v. State, 

456 So.2d 454 (Fla. 1984). The purpoee of the doubling rule is to protect 

against giving undue weight to the game aspect of the offense.54 Sea Provenee, 

337 So.2d at 786 (virtually every defendant who committed robbery murder would 

have two aggravating circumstances automatically). In Bello, the defendant's 

firing on police officers who were attempting to aid another victim, even though 

it had an additional diaruptive effect on the officere' duties, was found merged 

with the avoid arrest. 547 So.2d at 917. 

The trial court improperly doubled consideration of the same aggravating 

aspect of the offense, finding Mr. Keen committed the crime for pecuniary gain 

and in a cold, calculated, and premeditated manner (CCP). 2R 1486# 1488. See 

Downa v. State, 15 F.L.W. S478 (Fla. September 20, 1990). In Downs, because the 

trial court merged the pecuniary gain and CCP aggravators, thie Court refused 

to decide if CCP had bean improperly applied retroactively. Id. at 5480 n.6. 
There was actually one circumstance doubled below: that Mr. Keen allegedly 

plotted a killing far insurance money and carried out that plan. In Scull v. 

State, 533 So.2d 1137, 1142 (Fla. 1988), the fact that Scull stole the car did 

not show he had committed the murder in order to steal; he could have taken the 

Unreasonable weighing of the same aspect of the offense also violates 
due process and the heightened reliability required in death sentencing8 by the 
Cruel and Unusual Puniehment prohibition. These rights are guaranteed by the 
Eighth and Fourteenth Amendment to the Federal Constitution. 

54 
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car to get away. In Hardwick v. state, 521 So.2d 1071 (Fla. 1988), evidence 

suggested the defendant killed for drugs; thia Court struck pecuniary gain, 

holding it applied only when "the murder is an integral step in obtaining Bome 

sought-after specific gain." Id. at 1076; 888 Roaers v. State, 511 So.2d 526, 

533 (Fla. 1987). This definition of the pecuniary gain circumstance - a killing 
planned for financial gain - means it entails the heightened degree o f  

premeditation which makes a homicide a cold, calculated, and premeditated one. 55 

- See Rouers, 511 So.2d at 533-4; Reed v. State, 560 So.2d 203, 207 (Fla. 1990). 

Virtually every defendant who kills for pecuniary gain start6 out with two 

aggravating circumetances weighed against him; as this Court found in Provence, 

thia unfairly doublee the same aspect of the o f f e n ~ e . ~ ~  

WfZYT XXXIV 
THE TRIAL COURT ERRED IN NOT INSTRlJCTfNG OIP DISPARATE !J!RW4TMENT. 

The jury instructions failedto provide for consideration of the disparate 

treatment o f  Shapiro, although the Court did instruct the jury to conaider other 

aapeeta "of the Defendant's character or record and any other circumetance of 

the offense." 2R 1274. Defense counsel requested the jury be told: 

In determining whether or not to impose the death penalty, you shall 
consider as a mitigating circumstance the treatment accorded to 
Kenneth Shapiro, a person under the law as equally culpable of the 
murder. 

1SR 65, 2SR 13. The court denied the request; counsel objected, flaying decisions 

showed the proposed instruction was a correct statement of the law. 2SR 11-13. 

However, the trial. court ruled: 

Regarding that instruction on Ken Shapiro, I don't believe it's 
(eic) a legal statement of the law or the situation in this ease 
necessarily shown to them, so that will be denied. 

2SR 13. 

Trial courts err by refusing to instruct on etatutory mitigating circum- 

stances even if the 'catch-all instruction is given. See Stewart v. State, 558 

S0.M 416, 420 (Fla. 1990); Robinson v. State, 487 So.2d 1040, 1043 (Fla. 1986). 

This Court's dsciaion in Eehols v. State, 404 So.2d 568 (Fla. 1986) is 55 

prior to this limitation of pecuniary gain thus i t  does not control. 

Mr. Keen argues the appropriate relief at Point XXXIX. 56 
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The j u r y  must be allowed t o  consider  any evidence presented i n  
mi t iga t ion ,  and t h e  s t a t u t o r y  mi t iga t ing  f a c t o r s  he lp  guide t h e  j u r y  
i n  i t s  cons idera t ion  of a defendant 's  charac te r  and conduct. W e  
t h e r e f o r e  f i n d  t h a t  t h e  t r i a l  cour t  e r r ed  i n  not  i n s t r u c t i n g  on 
theee  t w o  s t a t u t o r y  circumstances. 

Robinaon, 487 So.2d a t  1043. However, t h i s  Court  haa also held t e l l i n g  t h e  j u r y  

t o  cons ider  a l l  circumetances of t h e  of fense  and c h a r a c t e r i s t i c s  of t h e  offender  

wi th  mi t iga t ing  value means no f u r t h e r  i n s t r u c t i o n s  need be given on non- 

s t a t u t o r y  mi t iga to r s .  See Stewart ,  558 So.2d a t  420; Randolph v. S t a t e ,  562 

So.2d 331, 339 (Fla. 1990); Stewart, and Randolph, did not  consider  t h e  s p e c i f i c  

kind o f  mit iga t ing  i n s t r u c t i o n  requested here. I n  Mendvk v. S t a t e ,  545 So.2d 846 

(F la .  1990), t h i s  Court d i d  consider  a similar ins t ruc t ion ,57  and held: 

[Tlhe s tandard ju ry  i n s t r u c t i o n s  on mi t iga t ion  tell t h e  ju ry  that: 
they  may consider  any s i g n i f i c a n t  aspect  of t h e  defendant 's  l i f e  and 
cha rac t e r  urged by t h e  defense. Moreover, it is clear i n  t h i s  
i n s t ance  t h a t  appe l l an t ' s  codefendant w a s  not  equal ly  cu lpable  with 
appe l l an t  and d id  not  a c t u a l l y  p a r t i c i p a t e  i n  t h e  murder i t s e l f .  
Thus, t h e  t r i a l  cour t  d i d  not abuse i ts  d i s c r e t i o n  i n  re fus ing  to 
g ive  t h i s  i n s t ruc t ion .  

Mendvk, 545 So.2d a t  850. 

I n  c o n t r a s t ,  t h e  cour t  below d i d  not  exe rc i se  its d i s c r e t i o n  because t h e  

c a u r t  misunderstood t h e  l e v e l  of evidence required t o  i n s t r u c t  on mi t iga to r s  

and mistook t h e  mi t iga t ing  na ture  of t h e  evidence. 58 When any evidence supports  

a theory  of defense,  t h e  cour t  errs by not i n s t r u c t i n g  on t h a t  theory.  See 

Gardner v. State,  480 so.2d 91 (F la .  1985); Parker v. S t a t e ,  458 S0.2d 750 ( F l a .  

1984). I n  Robinson, t h i s  Court said:  

The degree of Robinson's p a r t i c i p a t i o n  is subjec t  t o  some debate, 
bu t  t h e r e  i a  at least enough evidence t o  warrant t h e  g iv ing  of t h i s  
mi t iga t ing  charge t o  t h e  jury.  [ footnote  omitted] Robinson also p u t  
on s o m e  evidence of impaired capaci ty .  The t r i a l  judge may not  have 
bel ieved it, but  o the r s  might have, and it, too,  was adequate a t  
least to i n s t r u c t  t h e  ju ry  on. 

Robinson, 487 S0.2d a t  1043. The cour t  below stated t h e  mi t iga to r  w a s  not 

*necessa r i ly*  shown t o  t h e  ju ry  and so refused t o  i n s t r u c t  on it. Mendvk is 

57 Mendyk requeeted h i s  j u ry  be to ld :  
I n  determining t h e  appropr ia te  sentence f o r  t h e  defendant, you are 
i n s t r u c t e d  t o  consider  t h e  eentence of t h e  codefendant. 

Mendvk, 545 So.2d a t  849, n.3. 

58 - See Point  XXIX. 



distinguishable because this record supports the claim Shapiro was equally 

culpable of the arime, yet received dimparate treatment.59 Mr. Keen streeaed this 

mitigating circumstance in his penalty argument. 2R 1268-70. A8 the court did 

not exercise ita discretion using legally correct standards and so prejudiced 

a key defense argument, the court erred. 

The state may argue Mendvk means a jury need never be told disparate 

treatment mitigates a crime if the 'catch-all' instruction is given. While the 

'catch-all' instruction provides adequate consideration for most types of non- 

statutory mitigating evidence seen in Florida, it does not plainly suggest 

disparate treatment of codefendants can be considered. Cf. Penrv v. Lvnauqh, 109 
S.Ct. 2934 (1990)(failure to instruct on Penry'a retardation violated Lockett, 

distinguishing other cases i n  which same instructions permitted consideration 

of different mitigating evidence). Although the 'catch-all' instruction 

restates the worda of Eockett, a jury, in reasonable Likelihood, would not read 

it to include others' sentences as mitigation.60 Neither a 'circumstance of the 

ofiense' nor 'character of the defendant' naturally encompasses the resulting 

ElentenCee of other participants in the crime. The only mitigating instruction 

the jury heard about codefendants directed attention to the actions of the par- 

ticipants during the offenae.61 The best evidence the jurors misinterpreted the 

This evidence is set out in detail in Point XXVII. 5 9  

6o Although the 'catch-allg instruction correctly states the law o f  
relevancy under Lockett, a jury may be misled even with a legally correct 
statement of the law i f  it does not impart the appropriate meaning to lay jurore. - See Wilhelm v. State, 15 F.L.W. 5431, 5432 (Fla. September 6, 1990) In Wilhelm, 
the jury was told proof Wilhelm had a "10 or higher blood alcohol Level when 
driving is a "prima facie case" Wilhelm was impaired, an element of the crime 
with which Wilhelm was charged. Wilhelm, 15 F.L.W. at S432. Instructing jurors 
the showing was a "prima facie case" - the statute's constititutional words, ggg 
State v. Rolle, 560 So.2d 1154, 1157 (Fla. 1990) - would force jurors to guess 
what the words meant, and, in reasonable likelihood, read into them a presumption 
of guilt. Wilhelm 15 F.L.W. at S 432. Similarly, it i B  error to instruct jUrOfS 
.using the 'eatch-all' mitigator, although a legally correct statement, because, 
in reasonable likelihood, it restricts mitigation. 

61 The judge instructed the jury to consider if: 
Three, the defendant was an accomplice in the offenEte for which he 
is to be sentenced, but the offense was committed by another person, 
and the Defendant's participation waa relatively minor. 

2R 1273; This instruction i s  based on S921.141(6)(d), Florida Statutes. 
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i n s t r u c t i o n s  is  t h a t  t h e  t r i a l  cour t  made t h a t  very error.62 

Becauee ju ro re  would mie in te rpre t  t h e  ' ca tch-a l l '  i n s t r u c t i o n  t o  exclude 

relevant m i t i g a t i n g  evidence, t h e  r e f u s a l  t o  g ran t  t h e  special ina t rue t ion  

v i o l a t e s  t h e  c r u e l  and unusual punishment c lause.  See Boyde, 110 S.Ct. a t  1198; 

see also Hitchcock v. Duqqer, 481 U.S. 393 (1987).  I n  Boyd, t h e  Court held if 

i n e t r u c t i o n s ,  i n  reasonable l ike l ihood,  restrict cons idera t ion  of mi t iga t ing  

evidence, they  v io la te  t h e  Const i tut ion.  Id. a t  1198. Reasonable l ike l ihood 

means t h e  l e v e l  of c e r t a i n t y  t h e  ju ry  e r r ed  is more than  a mere p o s s i b i l i t y ,  bu t  

less than  t h e  more-likely-than-not standard.  Ibid.  Boyde'a j u ry  - a f t e r  hear ing 

four  days of testimony r e l a t i n g  t o  t h e  defendant 's  background and cha rac t e r  and 

t h e  prosecutor  argue such evidence d id  not outweigh t h e  agqravators  - WBB 

i n s t r u c t e d  t o  consider ,  i n t e r  a l ia :  

Any o t h e r  circumstance which extenuates  t h e  g rav i ty  of t h e  crime 
even though it is  not  a l e g a l  excuse f o r  t h e  c r i m e .  

Bovde, 110 S.Ct. a t  1194. Since extenuate  i s  a synonym f o r  mitigate, t h e  C o u r t  

he ld  t h e  i n s t r u c t i o n  d i d  not ,  i n  reasonable l ike l ihood,  restrict t h e  j u r y ' s  

cons idera t ion ,  e s p e c i a l l y  given t h e  evidence and argument. 

Mr. Keen's j u ry  heard testimony about t h i s  circumstance i n  t h e  g u i l t  

phase, no t  t h e  pena l ty  phase as i n  Boyd. M r .  Keen'e prosecutor  never e x p l i c i t l y  

acknowledged t h a t  t h i s  evidence w a s  re levant ,  un l ike  Boyd's prosecutor ,  i n s t ead  

i n v i t i n g  t h e  jury:  

to l i s t e n  t o  t h e  o the r  poss ib l e  mi t iga t ing  circumstances and weiqh 
them i n  Your mind whether or not they are va l id ,  and i f  you f i n d  a 
mi t iga t ing  circumstance, weigh it agains t  t h e s e  aggravating 
circumstance8 as the l a w  requires. 

2R 1264. J u r o r s  t ak ing  t h e  i n s t r u c t i o n s  not t o  include d i s p a r a t e  treatment as 

a mitigator would be re inforced  by t h i s  argument. The f a i l u r e  t o  g ive  t h e  

requested i n s t r u c t i o n  meant t h e  j u r o r s  did not consider  t h e  d i s p a r a t e  t rea tment  

of Shapiro,  a v a l i d  mi t iga t ing  ~ i r c u m s t a n c e . ~ ~  The i n s t r u c t i o n s  render  t h e  death 

62 The cour t  misunderstood t h e  relevance of t reatment  of Shapiro. See Point  

63 Such a mis ins t rue t ion  requires a ju ry  resentencing. 

XXIX. 
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sentence unreliable. 64 

PoIm xxxv 
THE !lXUAL COURT ERRED BY FAILING TO INSTRUCT THE JURY ON THE 
ESSE10TULL ELEMW!l!S OF THE HEINOUS, ATIMCIOWSI OR CRUEL AUGRAV2lTING 
CIRCUMSTAWW. 

The trial court below instructed the jury that it could find the crime was 

especially heinous, atrocious, or cruel (HAC) if it found the evidence 

establiehed: 

Two, the crime for which the Defendant is to be sentenced was 
especially wicked, evil, atrocious, or cruel. 

2R 1272. This instruction denied Mr. Keen his right to a properly guided jury. 

- See Shell v. Mieeiaeippi, 111 S.Ct. 313 (1990); Walton v. Arizona, 110 S.Ct. 

3047, 3057 (1990); Maynard v. Cartwriqht, 486 U.S. 356 (1988). An aggravating 

circumstance, vague on it0 face and left undefined allows use of improper and 

prejudicial factors in impofling a death sentence. See Jones v. State, 15 FLW 

5469 (Fla. September 13, 1990). This iB especially true when the jury's passions 

are inflamed by wards like 'evil' or 'wicked'. 

In Cartwriqht, the jury considered an aggravating circumstance identical 

to HAC. The failure to offer adequate guidance on the circumetance'a meaning 

Caused the Supreme Court to vacate the sentence: 

First, the language ... at issue -- "especially heinous, atrocious, 
or cruel" -- gave no more guidance than the "outrageouely or 
wantonly vile, horrible, or inhuman" language that the jury returned 
in its verdict in Godfrey. 

Cartwrisht, 108 S.Ct. at 1859. In Walton, the Supreme Court explained its 

decisions as meaning "It ie not enough to instruct the Jury in the bare termB 

of an aggravating circumstance that is unconstitutionally vague on its face. '* 
Walton, 110 S.Ct. at 3057. The Court holds even fuller instructions than that 

given below fails to paae constitutional muster. See Shell, 111 S.Ct. at 313. 

No guidance wae provided here. The evidence of HAC was speculative at 

64 This unreliable result violates not only the cruel and unusual 
puniehment prohibitions, but also due procme and the right to a jury trial, 
contrary to the Fifth, Sixth and Fourteenth Amendments to the Federal Constitu- 
tion and Article I, Bsctions 9 and 22 of the Florida Constitution. 
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best, not even capable of being proven as a matter of law.65 In this instance, 

it was error to inetruct on HAC at all. See Jones, 15 FLW at 5471. Allowing the 

jury to find an aggravating circumstance without adequate instruction leads to 

an unreliable result. 66 

P01m xxxm 
MR. KEEN'S JURY WAS IMPROPERLY LED TO BELIEVE THAT !l!HEY azLD NO 
RBSPONSIBILITY FOR THE DEATH SENTENCE I29 THIS CASE. 

The judge improperly denigrated the jury's recommendation, etating: 

The other thing 1 want you all to know is that there i B  only one person 
who makes an ultimate decision in this case as to what sentence the 
Defendant will receive and that ie me. 

2R 142. The trial judge later said: 

THE COURT: Something elee again that I wanted to discuss. Miee 
Graham had mentioned her concern about thinking a week or two weeks 
or a year down the road as to what she aentenced him to . . . 

Regarding sentencing in any case, that sentencina is always 
UP to the Judue. As I stated before, in a death penalty proceeding, 
we do go through an advisory recornendation. But let me remind you 
all again since it has once again been voiced ainee I have told you 
that the first time, that while your recommendation is given great 
weight by the Court, there is only one name that is uut on any 
sentencina papers on the Defendant in thin case. 

There is only one individual who ie responsible for the 
sentence that the Defendant does or does not receive in thie case, 
and that eentence may or may not aaree with your jury recommenda- 
tion. And that is me and that is a job that I have elected and 
selected to do. Yours is a recommendation to me. Yours ie not a sen- 
tence. 

2R 288-289 67 

The judge'e commente were improper and required a mistrial. A juror 

expreseed concerns about the eeriousness of the life and death decision, but 

the judge attempted to satisfy the concerns by telling the entire panel the 

judge alone took reeponsibility for the sentence. This error caused the United 

65 ~ e e  Point XXXII. 

This unreliable rerult contravenee both due process and the prohibition 
againat cruel and unusual. puniahment guaranteed by the Fifth, Eighth, and 
Fourteenth Amendments to the Federal Constitution and Article I# Sections 9 and 
17 of the Florida Conetitution. 

66 

Counsel immediately moved for mistrial, arguing these comments 
denigratedthe jury'e eenae of reeponeibility. 2R 289-290. The trial court denied 
the motion. 2R 291-292. The prosecution alao repeatedly described the jury's 
role as advisory or as a recommendation without any explanation of its 
significance. 2R 190, 214, 228, 229, 232, 236. 

67 
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States Supreme Court to reverse in CaLdwell v. Mieeissippi, 472 U.S. 320, 

(1985). Misleading the jury into minimizing their 6ense of responsibility for 

the death sentence makes the sentence unreliable. See Mann v. Duaaer, 844 F.2d 

1446 (11th cir. 1988). It ie improper to mieinform the jury as to its role. Pait 

v. State, 112 So.2d 380, 383-84 (Fla. 1959); Blackwell v. State, 76 Fla. 124, 

79 So. 731, 735-6 (Fla. 1918). The jury had been hopeleesly misinformed at this 

point, and a mistrial wae required.68 

The trial court compounded the error in its 'curative' instruction. 

THE COURT: However, I want you to understand what your 
recommendation means to the Court. If you recommend death, the Court 
itself reviews the facts, the aggravating and mitigating factors and 
other information that is legally before the Court, and the Court: 
then determinee what sentence it will impose, which may be a death 
recommendation, it may be overriding the recommendation in 
sentencing him to life. 

If you recommend a sentence of life imprisonment, then I may 
ale0 override your recommendation but I can only do so if the facts 
suggesting a death sentence are so clear and convincing that 
virtually no reasonable person could differ, and I must find that 
the record ia devoid of any mitigating circumstancee.eO 

2R 310-311. This told the jury a death recommendation im virtually meaningless, 

requiring de novo sentencing by the court, whereas a life verdict is virtually 

binding. It, completely relieved the jury of responsibility for a death aentence. 

The 'correction' made mattere worse by affirmatively encouraging a death 

sentence. It told the jury a vote for death is a vote to paBs the buck. It 

constitutes error. See Pait, 112 So.2d at: 385. 

No other instructions corrected these errors. The court consistently told 

the jury that their penalty verdict was advisory. 2R 1255, 1271, 1272, 1274, 

1275, 1276. The court emphasized the judge's final decision making power. 2R 

1271. These instructions misled the jury and relieved them of their reepon- 

aibility for a death mntence. See Mann, suvra. Individually and cumulatively, 

they require a jury resentencing. 

The error denied Mr. Keen due proceea of law and subjected him to cruel 
and unusual punishment contrary to the Fifth, Sixth, Eighth, and Fourteenth 
Amendments of the Federal Conatitution and Article I, Section 2, 9, 16, 17, 21, 
and 22 of the Florida Constitution. 

68 
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POINT -I 
TBE COURT DENIED THE APPElUWT DtM PROCESS BY TELLING THE JURY, ='J! 
SIX VOTES mluLa BE EITHER A DEATH OR A LIFE RE-NDATION. 

The trial court instructed the jury: 

The fact that the determination of whether six or more of YOU 
recommend a sentence of death or six or more recommend a sentence 
of life imprisonment in this case can be reached by a single ballot 
should not influence you. 

2R 1275. This instruction is incorrect and misleading as to the number of jurors 

required to recommend death. It constituted revereible error. 

In Harich v. State, 431 So.2d 1082 (Fla. 1983), the court told the jury: 

You will now retire to consider your recommendation. when seven or 
more of you are in agreement as to what sentence should be recom- 
mended to the court ,  that form of recommendation should be signed 
by your foreman and returned to the court. 

437 So.2d at 1086. Thie Court recognized this instruetian infringed on the 

defendant's right to have a six-to-six vote, a Life recommendation. The 

misleading instruction was harmlees in Harich eince nine jurors voted for death. 

Here by instructing the jury that or more votes is a recommendation 

of death and that & or more votee is a recommendation of life, the jury is 

being instructed that a six-to-six vote ie inconclueive, allowing either 

recommendation, Any instruction which dissuadea the jury that six votes is a 

life recommendation ia improper. See Rose v. State, 425 So.2d 521, 525 (Fla. 

1982). Here, there is a seven-to-five vote. The instruction ie not harmless. 

Appellant wae denied due process by the mialeading jury inetruction, '' requiring 
a jury reeentencing. 

PoIm XXXVIII 
TBg TRIAL COURT ERRED BY COIQSIDERING A REPORT mEJTAINING VICTIM 
IMPACT EVIDENCE, OPINION EVIDENCE THAT !l!HB DEFENDW SHOULD BE 
EmCOTEII, -Y, AND UNPROVEN ALLEGATIONS OF CRTHINAL ACTIVITY. 

At the direction of the court, a Pre-Sentence Investigation report (PSI) 

was written, a portion of which the court considered. 1SR 70-90, 2R 1377, 1385. 

The PSI told - through the hearsay o f  one family member - how Anita's family 

suffered. 1SR. It aleo includes statement8 from repreaentativea of two other 

victims: the two insurance companies which ineured Ma. Keen. John Minor of 

69 Fifth, Eighth and Fourteenth Amendments, United States Conatitution; 
Article I, Section 9 and 17 Florida Constitution. 
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Prudential Insurance company of America decried the abuse of his company for  

private gain, darkening the good will of the insurance business, particularly 

since it involved the loss of life. He called the act agredious ( a i c )  and 

recommended the most severe punishment. 1SR 80. Frank Sutherland of Life of 

Virginia Insurance Company repeated these sentiments, saying there was no 

redeeming feature in the came and it was a "particularly gruesome#' method. Id. 
The report contains the opinion testimony of two officers, Amabile and Seheff, 

who call for the death penalty and refer to the offense as heinous. 1SR 81-2. 

The PSI continues with an evaluation of the facts and recommend death. 1SR 87- 

8. It contains a liet of Mr. Keen's alleged criminal record including offenses 

f o r  which he was not convicted and narrative descriptions of some of the 

supposed offenses. 1SR 75-6. 

Florida statute specifies the aggravating circumstances which may be 

considered and the procedure to determine them: 

Any such evidence which the  court deems to have probative value may 
be received regardless of ite admissibility under the exclusionary 
rules of evidence, provided that the defendant is accorded a fair 
opportunity to rebut heareay statsmente. However, this subsection 
shall not be conatrued to authorize the introduction of any evidence 
secured in violation of the Constitution of the United States or the 
Constitution of the State of Florida. 

9i921.141, Fla.Stat. (1987). Use of testimony when the defendant has not c r o ~ s  

examined the witness cannot be introduced under this statute because both the 

Florida and Federal Constitutions guarantee the right to confront witnesses. 

See Rhodes v. State, 547 So.2d 1201, 1204 (Fla. 1989). The rule of procedure 

mandates that, "Each side will be permitted to cross-examine the witnesses 

presented by the other side." Rule 3.780, F1a.R.Crfm.P. The use of heareay 

testimony violated Mr. Keen's constitutional right, explicitly protected in the 

Rule governing the proceedings below. Especially damaging were the statements 

of Elizabeth Lopez which constituted double hearsay, since ehe supposedly 

relayed the atatements of family members to the official who then put them in 

his report. 

The r i s k  of arbitrary, and hence cruel and unusual, punishment becomes too 

great when the passions of the sentencer are inflamed by victim sympathy. See 
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Booth v. Maryland, 482 U.S. 496 (1987); Jackson v. Duqaer, 547 So.2d 1197 (F la .  

1989). The opinion of a vict im's  r e l a t i v e  on t h e  sentence is not re levant .  See 

Floyd v. S t a t e ,  15 F.L.W. s465 (F la .  September 13, 1990) .  The PSI contained 

inflammatory s ta tements  by and about t h e  vict ims and opinions by them t h a t  Mr. 

Keen should d i e .  The Court considered t h e  PSI i n  determining sentence.  2R 1384- 

5. The cons idera t ion  of t h i s  inflammatory evidence v io l a t ed  F lor ida  l a w  and due 

process and c o n s t i t u t e d  c r u e l  and unusual punishment. 

The PSI also contained uneupported a l l ega t ions  t h a t  Mr. Keen had been 

accused of c r i m e s  f o r  which he w a s  not convicted and convicted of crimes not  

proven.'' This  Court hae long held t h a t  aggravating a capital  of fense  with 

arrests, vacated convict ions,  or charges on which a c q u i t t a l  w a s  obtained cannot 

be permit ted.  See Provence v. S t a t e ,  337 So.2d 783, 786 (Fla .  1976); Odum v. 

S t a t e ,  403 So.2d 936, 942 (F la .  1981). Improper evidence of p r i o r  crimes, even 

when introduced t o  rebut  t h e  mi t iga t ing  Circumstance of no s i g n i f i c a n t  h i s t o r y  

of criminal conduct, compels a new sentencing, e spec ia l ly  when coupled with 

v i c t im  opinion evidence t h a t  t h e  defendant deserve8 death.  See Draaovieh v. 

S t a t e ,  492 So.2d 350, 354-5  la. 1986). The improper a l l e g a t i o n s  of prior 

c r imina l  a c t i v i t y  contained i n  t h e  PSI, especially when connected with t h e  

inflammatory cal ls  f o r  death by vietime, render t h i s  sentencing ~ n r e l i a b l e . ~ '  

w1m XlUTIX 
!l!HE ERI#IRs ABOVE REQUIRE A JURY RESE"CING BEFORE A NEW JUDGE. 

Mr. Keen argues i n  Point  XXVIII t h a t  h i s  sentence should be reduced t o  

l i f e ;  t h e  argument below is t h e  alternate r e l i e f  t o  which he is e n t i t l e d .  The 

r e l i e f  argued i n  t h i s  aeetion is also required f o r  the errora argued i n  Poin ts  

XXXX, XXX, XXXIC, XXXII, XXXIII, and XXXVIII a l l  of which involve errors i n  t h e  

sentencing order  or a f f e c t i n g  t h e  judge only. The e r r o r s  argued i n  Poin ts  XXXIV, 

XXXV, XXXVI and XXXVZI a l l  involve erroneous ju ry  i n s t r u c t i o n s  and so r equ i r e  

Mr. Keen t e a t i f i e d  a t  h i s  g u i l t  phase he had one p r i o r  fe lony convict ion 
and some misdemeanors a long t i m e  before.  2R 1040. A t  sentencing, t h e  state, 
in r e b u t t a l  t o  t h e  s t a t u t o r y  mi t iga t ing  circumstance of no s i g n i f i c a n t  prior 
c r imina l  h i s t o r y ,  introduced one convict ion.  2R 1255-6. 

70 

Kr. Keen argues t h e  appropr ia te  r e l i e f  below i n  Point  XXXIX. 71 
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full jury resentencings. Point XV'S error also requires a jury resentencing. 

All of the points above require a post-hearing determination of facts 

underlying mitigating and aggravating circumstances. In like circumstances, this 

Court requires full rehearings rather than post-hearing findings of particular 

facts. When a trial court fails to make an explicit finding that a defendant's 

out of court statement was freely and voluntarily made, an appellate court 

cannot remand for a poat-trial determination of voluntariness. See Greene v. 

State, 351 So.2d 941 (Fla. 1977); Smothers v. State, 513 So.2d 776, 778 (Fla. 

1st DCA 1987). In Greene, the court noted a judge "is not a computer which can 

consistently make objective determinations" about voluntariness. Greene, 351 

So.2d at 942. The Court cannot presume the judge to be uninfluenced by the 

verdict. When a trial court fails to determine whether a dieeovery violation waB 

intentional, causes prejudice, and can be remedied, this Court will not ask the 

trial court for a post-trial determination, but instead grants a new trial. Sac 

Smith v. State, 372 So.2d 86, 88 (Fla. 1979). In Smith, the fear that a poet- 

trial court would be influenced by the verdict and desire not to rehear the case 

informed the decision. Smith, 372 So.2d at 88. Aleo, the Court in Smith found 

such determinations about discovery violations likely to rely on "hearsay, 

conflicting recolleetione and summarized and paraphraaed information." Id. 
The import of these decisions is that a trial court cannot give fair 

consideration, to post hoc fact findings. This concern weighs more in death 

aentencing proceedings, where the prohibition against cruel and unusual 

puniahment requires heightened reliability. See Beck v. Alabama, 447 U.S. 625 

(1980). The difficulty of the court below in judging the facts when freeh in her 

mind is apparent from the error. To ask her to revisit the question now, without 

a full sentencing hearing and jury recommendation, would likely not produce a 

more reliable result, given the institutional push to ratify a decision already 

made in the judge'e mind. Eepecially in light of the 7-5 vote of the jury, this 

Court should grant a new, full aentencing hearing. 

At the least, this Court should order that the sentencing hearing be had 

before a new judge. When an appellate court remands for reeentencing, it will 
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order a new judge decide the sentence baaed upon these factors: 

"(1) whether the original judge would reasonably be expected on 
remand to have substantial difficulty in putting out of his or her 
mind previously-expressed viewe or findinge determined to be 
erroneoue or based on evidence that must be rejected, (2) whether 
reassignment irr advisable to preserve the appearance of  justice, 
and (3) whether reassignment would entail waste and duplication out 
of proportion to any gain in preserving the appearance o f  Eairnesa. " 

Spivey v. State, 512 S0.2d 322, 324 (Fla. 3d DCA 1987), quotina United States 

v. Robin, 553 F.2d 8, 10 (2d Cir. 1977); United States v. White, 846 F.2d 

678, 696 (11th Cir. 1985)(citing cases). 

Here, the judge has already demonstrated the difficulty ehe has putting 

the previously overturned decision out of her mind. Her sentencing order 

explicitly based itself, in part, on the prior trial and sentencing recommenda- 

tion. 2R 1486. Judge Henning reaponded to the prosecutor'a concern Over 

Shapiro's safety by eaying "Killing is a crime, and we've had enough killing 

already in this case, and I don't want anymore in thie caae. 1 S R  28. Apparent- 

ly the judge had already decided to credit the trial testimony o f  Shapiro and 

Hickey rather than Mr. Keen. 

The judge made errors of fact in finding the aggravating and mitigating 

circumstances and considered inadmissible evidence in the PSI. The order shows 

the judge'a etrong feelings about the crime, concluding "the facts o f  this case 

cry out for the death penalty". 2R 1489. Strong personal feelings weigh heavily 

in deciding whether to order a new judge decide a sentence. See Heath v. State, 

450 S0.2d 588, 590 (Fla. 3d DCA 1984); Bee also Suarez v. Duqqer, 527 So.2d 190, 

192 (Fla. 1988) (judge's comments that poet-conviction unmerited after warrant 

signed but before judge heard poet-conviction motion required recusal) . She also 
stated her awareness that her position on the bench could be threatened by 

overruling a jury's death recommendation. 2R 291-2. The heightened reliability 

demanded in death sentencing8 requires a new judge. See Beck, 447 U.S. 625. 

w1m XL 
FUIRIDA'S DEATH PKNALTY STATUTE 18 UNCONSTITUTIONAL. 

A. THE AGGRAVATING CIRC[JHSTANaS USED IN THIS CAPITAL SKNTRNCING 
UN~NSTI!MI!FION2&. 

The Supreme Court has held that the lack of a consistently applied 
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narrowing d e f i n i t i o n  of a f a c i a l l y  vague c a p i t a l  aggravating circumetance 

v i o l a t e s  t h e  Eighth Amendment bacauee it fa i l s  t o  narrow the class of death 

e l igible ,72 guide t h e  d i ec re t ion  of t h e  eentencer,  73 and a l l o w  meaningful 

appellate review. 74 The i n a b i l i t y  t o  coneie ten t ly  narrow an aggravating 

circumstance a l e o  v i o l a t e s  t h e  r u l e  of l e n i t y  which requi ree  cons t ruc t ion  of 

c r imina l  s ta tu tes  i n  favor  of t h e  accused.75 Thie r u l e  is rooted i n  due proceee. 

- See Dunn v. United S ta t ee ,  442 U.S. 100, 112 (1979). Due proceee r equ i r e s  

l e g i s l a t u r e e  g ive  guides to t h e  l a w ' 8  meaning lest a r b i t r a r y  enforcement 

occur.- Pazraehristou v. C i t y  of Jacksonvi l le ,  405 U.S. 156, 168-9 (1972). The 

c o n s t i t u t i o n a l  principles of subs tan t ive  due process and equal  p ro tec t ion  r equ i r e  

t h a t  a provis ion  of l a w  be r a t i o n a l l y  related t o  its purpose. Reed  v. R e e d ,  404 

U.S. 7 1  (1971). Thie p r i n c i p l e  appl iee  t o  c r imina l  enactmente. See State v. 

Walker, 461 S0.2d 108 ( F l a .  1984). A cr imina l  s t a t u t e  "muet bear a reasonable 

r e l a t i o n s h i p  t o  t h e  l e g i s l a t i v e  ob jec t ive  and muat not be a rb i t r a ry . "  Pot ta  v. 

State, 526 So.Pd 104 (Fla. 4th DCA 1987), af f 'd . ,  S t a t e  v. Pot ta ,  526 So.2d 63 

( F l a .  1988). Flo r ida ' s  aggravating circumstances, a~ construed, v i o l a t e  these 

requirements . 76 

Florida 's  aggravating eircumetance t h a t  t h e  c r i m e  w a s  e spec ia l ly  heinoue, 

a t roc ious  or c r u e l  (HAC) providee no limits or guides to impoaing a death 

sentence.  Its words are i d e n t i c a l  t o  Oklahorna'e aggravator held facially vague 

i n  Maynard v. Cartwriqht,  108 S.Ct .  1853 (1988); see She l l  v. MiseissiPPi,  111 

Sect. 313 (1990). 

72 

73 

74 

75 This  r u l e  of cons t ruc t ion  app l i e s  t o  s t a t u t e e  touching on sentences.  

See Godfrey v. Georaia, 446 U.S. 420, 422 (1980). 

Maynard v. Cartwricaht, 108 S.Ct .  1853 (1988). 

Godfrey, 446 U.S. a t  432-3. 

- See Bifu lco  v. United States, 447 UIS, 381 (1980). 

Due process is guaranteed by t h e  F i f t h ,  Sixth,  and Fourteenth Amendments 
t o  t h e  Federal Cons t i tu t ion  and A r t i c l e  I, sec t ione  9 and 16 of t h e  F lor ida  
Cons t i tu t ion .  Cruel and unueual punishment is prohib i ted  by t h e  Eighth and 
Fourteenth Amendments t o  t h e  Federal Cons t i tu t ion  and Article It sec t ion  17 of 
t h e  Florida Cons t i tu t ion .  

76 

89 



The Court has held the defendant's mental state to be one factor to 

consider. Saa Card v. State, 453 so.2d 17 (Fla. 1984) (fact that defendant 

enjoyed killing one consideration). In Mille v. State, 476 so.2d 172 (Fla. 1985), 

the Court held a lingering death from a gunshot wound did not establish HAC 

because "The intent and method employed by the wrongdoers is what needs to be 

examined." Id. at 178. However, in Pope v. State, 441 So.2d 1073 (Fla. 1984), 

this Court stated llNo further definitions of the terms are offered, nor is the 

defendant's mindset ever at issue.ll Id. at 1078. Thus, this Court sometimes 

declares the defendant's mindset irrelevant, and eometimes finds it important. 

including foreknowledge of death, 77 has been used to 

find HAC, but not to limit it. Te Court has not limited HAC by specifying what 

kind of victim suffering, is required to find HAC. In Grossman v. State, 525 

So.2d 833 (Fla. 1988), an officer stopped Grossman and another; Grossman attacked 

her and shot her to death during the struggle. This Court upheld HAC because the 

officer waa beaten and k n e w  she was struggling for her life. Grossman, 525 So.2d 

at 840-1. In Brown v. State, 526 So.2d 903 (Fla. 1988), the defendant also 

struggled with a police officer trying to arrest him and another; he then shot 

and wounded the officer. The officer begged Brown not to kill him, but Brown 

did so. Brown, 526 So.2d at 906-7, n.11. The Court struck HAC because it found 

the defendant did not intend to cause victim unnecessary suffering although the 

facts were nearly identical to Grossman. When the victim attempts to flee, 

sometimes the Court upholds the aggravator on this basis78 and sometimes not ." 
In Jsnninas v. State, 453 So.2d 1109 (Fla. 1984), vacated 470 U.S. 1002, reversed 

on other qrounde, 473 So.2d 204 (1985) this Court accepted t h a t  the victim had 

been unconscious during the incident. Compare Herzoa v. State, 439 So.2d 1372 

(Fla. 1983) (requires consciousness). 

Victim suffering, 

See Harvey v. State, 529 So.2d 1083, 1087 ( F l a .  1988) (Killing discussed 77 - 
in front of victims, one of whom tried to escape). 

78 Phillips v. State, 476 So.2d 194 (Fla. 1985). 

79 Amoros v. State, 531 So.2d 1256 (Fla. 1988) (Distinguishing Phillips 
on the grounds that Phillips reloaded his weapon during the chase). 
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No case explains what is necessary to find in order for HAC to be 

established. The refusal to specify any neceasary findings by the sentencer, 

judge and jury, mirrors the flaw in the Oklahoma construction of HAC. This 

creates unconstitutional vagueness. 

The discretion of a sentencer who can rely upon all the circum- 
stances of a murder is as complete and as unbridled aa the 
discretion afforded the jury in Furman. No objective standards limit 
that discretion. 

Cartwriaht, 822 F.2d at 1491. A unanimous Supreme Court agreed. Cartwriaht, 108 

S.Ct. 1853, 1857. This circumstance violates due process and constitutes cruel 

and unusual punishment. 

The cold, calculated and premeditated circumstance (CCP) has not been 

Limited to it0 legislative purpose. It was intended "to include execution-type 

killings as one of the enumerated aggravating circumstances." Senate Staff 

Analysis and Economic Impact Statement, SB 523 (May 9, 1979, reviaed). The 

standard construction is that it "ordinarily applies in those murders which are 

characterized as executions or contract murdera, although that description is 

not intended to be all-inclusive." E.a. McCray v. State, 416 So.2d 804, 807 

(Fla. 1982). The qualifier "ordinarily" eliminatee any narrowing the class of 

death eligible persons. The construction makee the circumstance distant from a 

legislative objective, the atatute, as construed, violates due process. 

Attempts at construing the facially vague words of CCP have failed. It 

does not narrow the class of death eligible persons, or channel the discretion 

of the aentencer. This failure is shown by comparing Herrins v. State, 446 So.2d 

1049 (Fla. 1984) (clerk shot twice during robbery after making threatening 

gesture shows CCP) with Roqers v. State, 511 So.2d 526 (Fla. 1987) (overruling 

Herrinq) with Swafford v. State, 533 so.2d 270 (Fla. 1988) (resurrecting 

Herrinq), with Schafer v. State, 537 So.2d 988 (Fla. 1989) (reinterring 

Herrinq). The courts have not kept the etatute rationally related to its 

purpose. 

This failure also renders the statute unconstitutional since it fails to 

narrow the class o f  death-eligible. A felony murder is death eligible under 

Florida Statute 921 .141(5 ) (d ) .  Any premeditated murder is death-eligible as CCP. 
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The failure to narrow the class of death eligible makes the statute unconstitu- 

tional. See Zant v. Stephens, 462 U.S. 862, 877 (1983); Lowenfield v. PheLvs, 

484 U.S. 231, 244 (1988). 

B. TBE STAlllDARD JURY IIQSTRUCTIONS ARE UN~IQSTITUTIONAL- 

The penalty jury instructions are such BSJ to assure arbitrariness. The 

Standard Jury Instruction on HAC informs the jury: 

8. The crime for which the defendant is to be sentenced was 
especially wicked, evil , atrocious, or cruel. 

Fla.Std.Y.Instr. (Crim) - Penalty Proceedings - Capital Caees F.S .  921.141.80 

This instruction insures arbitrary application, in violation of the dictates of 

Shell, 111 S.Ct. at 313 and Cartwriqht, 486 U.S. 356 (1988). The vague words of 

the Circumstance, do not guide discretion. See Walton v. Arizona, 110 S.Ct. 

3047, 3057 (1990); Cartwriuht, 486 U.S. 356, 363-4, 108 S.Ct. 1853, 1857. In 

Shell, the Court held more extensive definition of HAC did not pass constitu- 

tional muster. The instruction is unconstitutionally vague. 

The standard instruction on the cold, calculated, and premeditated circum- 

stancee' (CCP) also tracks the statute. Thio Court has been misled by the vague 

EtatutOry language into applying this circumstance too broadly. See Roqers, 511 

So.2d 526 (condemning prior construction as too broad). Jurors are prone to like 

errors. The standard instruction invites arbitrary and uneven application. Since 

the 0tatutOry language is subject to a variety of constructions, the standard 

instruction ensures arbitrary application. This violates the Cruel and Unusual 

Punishment Clauses of the state and federal constitutions. These clauses require 

accurate jury instructions during the sentencing phase of a capital case. See 

Walton, supra; Cartwriuht, supra. 

This Court has defined the pecuniary gain aggravating circumstance to 

require "the murder is an integral step in obtaining some sought-after specific 

This instruction and the others discussed in this section are taken 80 

from West's Florida Criminal Laws and Rules 1990, at 859. 

The crime for which the defendant is to be sentenced was committed in 81 

a cold, calculated and premeditated manner without any pretenae of 
moral or legal justification. 

Fla.Std.J.Instr.(Crim) - Penalty Proceedings - Capital Cases F . S .  921.141. 
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gain." Hardwick v. State, 521 So.2d 1071, 1076 ( F l a .  1988); Roaers v. S t a t e ,  

511 So.2d a t  533; n i l 1  v. State, 549 s0.2d 179  la. 1989). Flor ida  j u r i e s  are 

i n s t r u c t e d  per the standard ju ry  i n s t r u c t i o n  t h e  circumstance is proven when: 

6 .  The crime €or which t h e  defendant: is to be eentenced w a s  
committed f o r  f i n a n c i a l  gain.  

The circumstance is d i f f i c u l t  t o  apply, even f o r  cour t e  with knowledge of 

t h e  caae l a w .  Defendants are eentenced t o  death for a robbery k i l l i n g  i n  which 

t h e  judge improperly f inda  pecuniary ga in  i n  addi t ion  t o  t h e  robbery felony 

circumetance. See Provence v. State, 337 So.2d 703 (Fla. 1976). Defendants may 

be sentenced t o  die f o r  t ak ing  which is an af te r thought ,  sea Hill, s u ~ r a ,  or in 

t h e  course of an escape from t h e  crime, _see ScuLlv .  State, 533 So.2d 1137 (Fla .  

1988). The bare  words of an aggravating circumstance which courts have 

d i f f i c u l t y  applying does not comply with t h e  requirement of a guided jury.  

F l a . S t d . J . I n e t r . ( C r i . )  - Penal ty  Proceedings - Capital Cases F.S. 921.141. 

C. THE USE OF MAJORITY VERDIC3S IS UNCONSTITUTIONAL. 

A v e r d i c t  by a bare  majori ty  v i o l a t e s  due process and t h e  Cruel and 

Unusual Punishment Clauee. This error harmed Mr. Keen s ince  h i s  jury voted f o r  

dea th  by a s ingle  juror.  Assuming arguendo t h e r e  i s  no f ede ra l  c o n s t i t u t i o n a l  

r i g h t  t o  a j u r y  i n  c a p i t a l  sentencing, t h e  F lor ida  r i g h t  t o  a jurya2 must be 

adminis tered i n  a way that does not v i o l a t e  due process.  Cf. Anders v. 

Ca l i fo rn ia ,  386 U.S. 736 (1967) (although t h e r e  i e  no c o n s t i t u t i o n a l  r i g h t  t o  

appeal, state l a w  r i g h t  t o  appeal must comply with due process) .  

A g u i l t y  v e r d i c t  by less than a "eubs t an t i a l  majority" of a 12-member ju ry  

is so u n r e l i a b l e  as t o  v i o l a t e  due process. See Johnson v. Louisiana,  406 U.S. 

356 (1972); Burch v. Louisiana, 441 U . S .  130 (1979).  The same u n r e l i a b i l i t y  

i n f e c t a  c a p i t a l  eentencing dec is ions  made by a majori ty  ve rd ic t .  I n  Burch, i n  

deciding t h a t  a v e r d i c t  by a ju ry  of s i x  must be unanimous, t h e  Court looked t o  

t h e  p r a c t i c e  i n  t h e  var ious  s t a t e e  i n  determining whether t h e  s t a t u t e  waa 

c o n s t i t u t i o n a l .  S imi la r ly ,  i n  deciding Cruel and Unuaual Punishment claims, t h e  

Court w i l l  look t o  t h e  practice of t h e  var ious states. See Solem v. H e l m ,  463 

82 The r i g h t  t o  a j u ry  i n  capital  sentencing preda tes  t h e  1968 cons t i tu -  
t i o n  and is t h e r e f o r e  incorporated i n t o  art icle I, section 22, Florida 
Cons t i tu t ion .  Cf. C a r t e r  v. S t a t e  Road D e p t . ,  189 so.2d 793 (Fla .  1966). 
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U . S .  277 (1983); Thompson v. Oklahoma, 108 S.Ct. 2687 (1988). Amang the states 

employing juries in capital sentencing, only Florida allows a death penalty 

verdict by a bare majority. 

D. FIQRIDA ALLOWS AN ELEMENT OF THE CRIME To BE POulQD 
BY A MAJORITY OF THE JURY. 

Our law makes the aggravating circumstances into elements of the crime so as to 

make the defendant death eligible. See State v. Dixon, 283 So.2d at 9. The lack 

of a unanimous jury verdict as to any aggravating circumstance violates Article 

I, section8 9, 16, and 17 of the etate Constitution and the Fifth, Sixth, 

Eighth, and Fourteenth Amendments to the federal constitution. See Adamson v. 

Rieketts, 865 F.2d 1011 (9th cir. 1988) (en banc); contra Hildwin v. Florida, 

109 S.Ct. 2055 (1989). 

E. THE LACK OF MEANINGFUL APPEIC'LATE REVIEW IS UNCONSTI!I!UTIOMAL 

In Proffitt v. Florida, 428 U . S .  242 (1976), the plurality upheld 

Florida's capital punishment scheme in part because state law required a 

heightened level of appellate review. History has shown that intractable 

ambiguities in our statute have prevented the evenhanded application of 

appellate review and the independent reweighing process envisioned in Prof- 

-- fitt.See Parker v. Duqqer, - U . S .  - (January 22, 1991). Thia Court has 
stated Froffitt that it will not reweigh aggravating and mitigating circum- 

stances. See e.u. HudElon v. State, 538 so.2d 829, 831 (Fla. 1989). The Court 

also truncates its substantive review of death sentences by refusing to examine 

lifa eases. This failure means the Court cannot maintain substantive proportion- 

ality. The atatute in unconstitutional because it injects arbitrariness into the 

application of the death penalty. The failure of the Florida appellate review 

procase ie highlighted by the life override cases. Cochran v. State, 547 

So.2d 928, 933 (Fla. 1989)(inconsistencies abound in judging appropriateness of 

overriding jury recommendatione for life). 

F. PRowDuRAt OBSTACLES M APE'ELLAm REVIEW RENDER TBE STaTTJTE 
UNCONSTITUTIONAL. 

Florida has institutionalized disparate application of  aggravating and 

mitigating circumstances by erecting the conternporaneoue objection rule to bar 
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v a l i d  claims.83 see, e.q., Rutherford v. State, 545 So.2d 853 (FLa. 1989) 

(absence of ob jec t ion  barred review of use  of improper evidence of aggravating 

circumstances); Grossman v. S t a t e ,  525 So.2d 833 (Fla .  1989)(abaence of 

ob jec t ion  allows victim impact information i n  v i o l a t i o n  of e igh th  amendment); 

Smalley v. S t a t e ,  546 So.2d 720 (Fla .  1989)(absence of objec t ion  allows penal ty  

i n s t r u c t i o n  v i o l a t i n g  e igh th  amendment). U s e  of r e t r o a c t i v i t y  p r i n c i p l e s  works 

similar mischief.  See Myers v. P l s t ,  897 F.2d 417 (9 th  C i r .  1990). 

6. EZORIDA DOES NOT A CAPITAL DEFENDANT A WST-VERDICT -ION 
M WfTIGPITg. 

Unlike any o t h e r  case, a condemned inmate cannot ask t h e  t r i a l  judge t o  

mitigate hia sentence because rule 3.800(b), Flor ida  Rules of Cr imina l  Procedure 

f o r b i d s  t h e  mi t iga t ion  of a death sentence. This v i o l a t e s  t h e  c o n s t i t u t i o n a l  

presumption against capital  punishment and d i s f avor s  mi t iga t ion  i n  v i o l a t i o n  of 

A r t i c l e  I, Sec t ions  9, 16, 17, and 22 of t h e  state c o n s t i t u t i o n  and t h e  F i f t h ,  

S ix th ,  Eighth and Fourteenth Amendments t o  t h e  Federal  Const i tut ion.  It v i o l a t e s  

equal pro tec t ion .  cf. Myers, 897 F.2d 417. 

H. FulRIDA CREATES A PRESKMP!l!IOIQ OF DEA!IW. 

Flo r ida  l a w  creates a death presumption where a s i n g l e  aggravating 

circumstance appearB. This creates a death preeumption i n  every felony murder 

ease (s ince felony murder is an aggravating circumstance) and every premeditated 

murder case (depending on which of seve ra l  d e f i n i t i o n s  of t h e  premeditation 

aggravat ing circumstance is appl ied t o  t h e  case"). I n  addi t ion ,  HAC app l i e s  t o  

any murder. This impoflee a presumption of death.85 Thie presumption of death 

restrietm conaidera t ion  of mi t iga t ing  evidence, cont ra ry  to t h e  guarantee of t h e  

Eighth Amendment t o  t h e  Federal  Const i tut ion.  See Jackson v. Duqqer, 837 F.2d 

83 In El ledqe  v. S t a t e ,  346 So.2d 998, 1002 (Fla .  1977), t h i s  Court held 
t h a t  cons idera t ion  of evidence of a nonstatutory aggravating circumstance is 
error sub jec t  to appellate reviewwithout  ob jec t ion  below because o f t h e  "spacial 
eeope of review" i n  capital  cases. Mr. Keen contends t h a t  a retreat from t h e  
special scope of review v i o l a t e s  t h e  e igh th  amendment under P r o f f i t t .  

See J u s t i c e  Ehr l ich ' s  d i s s e n t  i n  Herrinq v. S t a t e ,  446 so.2d 1049, 1058 84 

(F la .  1984). 

The presumption f o r  death appears in SS921.141(2)(b) and ( 3 ) ( b )  which 85 

r e q u i r e s  t h e  mi t iga t ing  circumstances outweiah t h e  aggravating. 
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1469, 1473 (11th C i r .  1988); Adamson, 865 ~ . 2 d  a t  1043. It also creates an 

u n r e l i a b l e  and a r b i t r a r y  sentencing r e s u l t  cont ra ry  t o  due process  and t h e  

Eighth Amendment. The Federal  Cons t i tu t ion  and A r t i c l e  I, sections 9 and 17 of 

t h e  F lo r ida  Cons t i tu t ion .  

I. THE BURDEN OF PROOF FOR MITIGATION IS UN~NSTITUTIQWIL. 

The t r i a l  cour t  below ins t ruc t ed  t h e  ju ry  it must f i n d  mi t iga t ing  evidence 

reaches a 'reasonably convincing' burden of proof before  g iv ing  any considera- 

t i o n  to it. 2R 1255, 1271-4. If not reasonably convinced t h e  evidence eatab- 

l i e h e s  t h e  circumstance, then  t h e  evidence i s  ignored. 

Ignoring evidence not meeting t h e  reasonably convinced s tandard is t h e  l a w  

i n  F lo r ida  f o r  both j u r i e s  and judges. See Fla.Std.Jury I n a t r .  ( C r h . )  Penal ty  

Proceedings -- Capital C a g e s ;  C a m p b e l l  v. S t a t e ,  16 FLW Sl, S2 (Fla .  December 

13, 1990); Flovd v. State, 497 So.2d 1211, 1216 (Fla .  1986); Lamb v. S t a t e ,  532 

So.2d 1051 ( F l a .  1988). I n  Adamson v. Ricke t t s ,  865 F.2d 1011, 1041 (9 th  Cir. 

1988) ( en  banc),  t h e  cour t  s t ruck  down an Arizona a t a t u t e  forbidding considera- 

t i o n  of mi t iga t ing  evidence unleee t h e  defendant proved by a preponderance of 

t h e  evidence t h e  ex i s t ence  of a mit iga t ing  f ac to r .  But see Walton, 110 S.Ct. a t  

3055 ( p l u r a l i t y  opinion s a i d  B t a t e s  may impoae t h i s  burden).  

The j u r y  i n s t r u c t i o n s  given below v i o l a t e  t h i e  p r i n c i p l e  and c o n s t i t u t e  

error under t h e  Florida andd Federal  Cons t i tu t ion  as a res t r ic t ion  of mi t iga t ing  

evidence. F lo r ida  l a w  unconet i tu t iona l ly  restricte cons idera t ion  of mi t iga t ing  

evidence. 86 

J. FlLoRIDA UN~NST1TUTIONAI;T;Y IlQSTRUcTS JURIES NOT TO CONSIDER 
SYHPATHY. 

The court  i n s t r u c t e d  t h e  ju ry  not t o  consider fee l ing8  of sympathy using 

t h e  s tandard  g u i l t  phase in s t ruc t ion :  

Feel ings of pre judice ,  bias or sympathy are not l e g a l l y  reasonable 
doubts,  and they  should not  be discussed by any of you i n  any way. 
Your v e r d i c t  must be based on your views of t h e  evidence, and on t h e  
l a w  contained i n  t h e s e  in s t ruc t ions .  

2R 1218. This i n s t r u c t i o n  denied considerat ion of mi t iga t ing  evidence. I n  Parka 

86 Mr. Keen argues t h e  appropriate  standard,  assuming some standard is 
c o n s t i t u t i o n a l l y  allowed and shows t h e  t r i a l  judge a c t u a l l y  used an even more 
s t r i n g e n t  s tandard,  cont ra ry  to state l a w  a t  Point  XXX. 
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v. Brown,  860 F.2d 1545 (10th C i r .  1988) ,  reveraed on procedural crrounds sub 

- nom. S a f f l e  v. Parks, 110 S.Ct. 1257 (1990), t h e  Tenth C i r c u i t  held t h a t  j u r y  

i n s t r u c t i o n s  which emphaeize t h a t  Bppathy  should play no r o l e  v i o l a t e  Lockett. 

The i n s t r u c t i o n  given above also states t h a t  sympathy should p lay  no role i n  t h e  

proeeee. The prowecutor below, l i k e  i n  Parka, argued t h a t  t h e  ju ry  should 

c l o s e l y  fol low t h e  l a w  on f ind ing  mit igat ion.  2R 1264. A j u ry  would have 

reaeonably bel ieved t h a t  much of t h e  weight of the early liEe experiencee of Mr. 

Keen should be ignored. This i n s t r u c t i o n  v io l a t ed  Lockett. Inasmuch aa it 

r e f l e c t s  t h e  l a w  i n  Florida, t h a t  l a w  i# unconat i tu t iona l  for r e s t r i c t i n g  

conaidera t ion  of mit iga t ing  evidence. 

K. ELECTRDcaTIOW IS CRaEL AND uLs[JsmrT,. 

Elec t rocut ion  is  c r u e l  and unueual punishment i n  l i g h t  of evolving 

s tandards  o f  decency and t h e  a v a i l a b i l i t y  of lees c r u e l  a l t e r n a t i v e s .  It 

v i o l a t e s  t h e  Eighth and Fourteenth Amendmente t o  t h e  United S t a t e s  Cons t i t u t ion  

and A r t i c l e  I, 5 17 of t h e  F lor ida  Const i tut ion.  Elec t rocut ion  amounte t o  

exc ruc ia t ing  t o r t u r e .  See Gardner, Executions and I n d i s n i t i e e  -- An Eiahth 

Amendment Aeeessment o f  Methods of I n f l i c t i n q  Capital Punishment. 39 OHIO STATE 

L.J. 96, 125 n.217 (1978) ( h e r e a f t e r  c i t e d ,  "Gardner") . Malfunctions i n  t h e  

electric c h a i r  cauee unspeakable t o r t u r e .  See Louisiana ex rel. Francee v .  

Resweber, 329 U.S. 459, 480 n.2 (1947);  Buenoano v. S t a t e ,  565 So.2d 309 (Fla .  

1990). It  of fends  human d ign i ty  because it mut i la tea  t h e  body. Knowledge t h a t  

a malfunctioning c h a i r  could cause t h e  inmate pain increasee t h e  mental  anguish. 

Death by l e t h a l  i n j e c t i o n  ie m o r e  humane. The chances of pa in fu l  error are 

smaller: a mistake w i l l  not  cauee t h e  pa in fu l  burning ae i n  electrocution. It 

does not  depend upon complicated machinery. Lethal  i n j e c t i o n  doee not  mut i l a t e  

t h e  body and so reducee t h e  emotional anguish of t h e  condemned's family and t h e  

condemned himself.  Altogether,  18 e t a t e e  now have adopted l e t h a l  i n j ec t ion ,  

making it t h e  favored method of execution. 

This unnecessary pain and anguish shows t h a t  e l ec t rocu t ion  v i o l a t e s  the 

Eighth Amendment. See Wilkerson v. Utah, 99 U.S. 230, 136 (2878); I n  re K e m m l e r ,  

136 U.S. 436, 447 (1890); Francis ,  329 U . S .  a t  463-64; Coker v. Georqia, 433 
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U.S. 584, 592-96 (1977) .  A punishment which was constitutionally permissible in 

the past becomes unconetitutionally cruel when less painful methods of execution 

are developed. Furman v. Georgia, 408 U.S. 238, 279 (Brennan, J., Concurring), 

342 (Marshall, J., concurring), 430 (Powell, J., dissenting). Electrocution 

violatee the Eighth Amendment and the Florida Constitution. 

L- RACIAL BIAS REJlDERS THE DEATH PENALTY UN~NSTITU'TIONAL. 

The sentencer was selected by a eystem designed to exclude Blacks from 

participation as circuit judges, contrary to the  equal protection of the laws, 

the right to vote, due process of law, the prohibition against slavery, and the 

heightened reliability and carefully channelled decision making required by the 

prohibition of cruel and unusual puni~hment.'~ When the decision maker in a 

criminal trial is purpaeefully aelected on racial grounds, the right to a fair 

trial, due process and equal protection require that the conviction be revereed 

and sentence vacated. _See State v. Neil, 457 So.2d 481 (Fla. 1984); Bateon v. 

Kentucky, 476 U.S. 79 (1986). When racial diecrimination trenchea on the right 

to vote, it violates the Fifteenth Amendment as well." 

The election of circuit judges in cireuit-wide race8 was firet instituted 

in Florida in 1942;" before this time, judges were selected by the governor and 

confirmed by the Senate. 26 Fla. Stat. Ann. 609 (1970), Commentary. A t  large 

election districts in Florida and elsewhere historically have been used to 

dilute the black voter strength. See Roqers v. Lodqe, 458 U.S. 613 (1982); White 

v. Reqester, 412 U.S. 755 (1973); McMillan v. Escambia County, Florida, 638 F.2d 

1239, 1245-7 (5th Cir. 1981), modified 688 F.2d 960, 969 (5th Cir. 1982), 

These rights are guaranteed by the Fifth, Sixth, Eighth, Thirteenth, 
Fourteenth, and Fifteenth Amendments to the Federal Constitution and Article I, 
sections I, 2, 9, 16, 17, and 21 of the Florida Constitution. 

87 

The Fifteenth Amendment is enforced, in part, through the Voting Rights 88 

Act, chapter 42 U.S.C. 51973 et al.. 

For a brief period, between 1865 and 1868, the state constitution, 
inasmuch ae it was in effect, did provide for election of circuit judges. 
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vacated, 466 U.S. 48, 104 S.Ct. 1577, an remand 748 F.2d 1037 ( 5 t h  C i r .  1984).” 

The h i a t o r y  of elections of black c i r c u i t  judges i n  Florida and i n  Broward 

County i n  particular,  shows t h e  system has purpaeeful ly  excluded b lacks  from t h e  

bench. F lo r ida  as a whole has eleven black c i r c u i t  judges, 2.8% of t h e  394 t o t a l  

c i r c u i t  judgeships.  See Young, S ina le  Member J u d i c i a l  D i s t r i c t s ,  F a i r  or Foul, 

F ls .  Bar N e w s ,  May 1, 1990 ( h e r e a f t e r  S ina le  Member Districts). F lor ida‘s  

populat ion i e  14.95% black. County and C i t y  Data Book, 1988, United S t a t e s  

Department of Commerce. I n  Broward County, t h e r e  are 43 C i r c u i t  judges, none of 

whom are black. S inqle  Member D i a t r i c t s ,  supra. Blacks comprise 13.5% of t h e  

people of Broward County. 

F lor ida‘s  h i s t o r y  of r a c i a l l y  polar ized  voting, d i scr imina t ion  and 

disenfranchisement,  91 and uae of at-large e lec t ion  systems t o  minimize t h e  e f  f e e t  

of t h e  black vote shows t h a t  an invidious purpose stood behind t h e  enactment of 

e l ec t ion6  for c i r c u i t  judge i n  Flor ida.  Roqere, 458 U.S. a t  625-8. I t  also 

ehows t h a t  an invidioua purpose e x i s t s  for maintaining t h i s  system i n  Broward 

County. The r e s u l t s  of choosing judges as a whole i n  F lor ida ,  e s t a b l i s h e s  a 

prima f a c i e  case of racial d iscr imina t ion  cont ra ry  t o  equal protection and due 

process i n  selection of t h e  decision makera i n  a cr imina l  t r ial .92 These r e s u l t s  

show discr imina tory  e f f e c t  which toge ther  with t h e  h i s t o r y  of racial b loc  

vot ing,  segregated housing, and disenfranchisement i n  F lo r ida  v i o l a t e  t h e  r i g h t  

t o  vote  as enforced by Chapter 42, United S t a t e s  Code, Sect ion 1973. See 

Thornburq, 478 U.S. at 46-52. This d iscr imina t ion  aleo v i o l a t e s  t h e  heightened 

r e l i a b i l i t y  requi red  by t h e  freedom from c r u e l  and unusual capital punishment. 

- See Turner v. Murray, 476 U.S. 28 (1986); Beck v. A l a b a m a ,  447 U.S. 625 (1980). 

Flo r ida  a l l o w s  t h i s  kind of un re l i ab le  dec is ion  to be made by sentencers chosen 

The Supreme Court vacated t h e  dec is ion  because it appeared t h a t  t h e  
same r e e u l t  could be reached on non-const i tut ional  grounds which d id  not  r equ i r e  
a f ind ing  a i n t e n t i o n a l  discr iminat ion;  on remand, t h e  Court  of Appeals so held. 

91 - See Davis v. S t a t e  ex rel. Cromwell, 156 Fla .  181, 23 S0.M 85 (1945) 
(en banc) ( s t r i k i n g  white pr imar ies ) .  

The r e s u l t s  of choosing judges i n  E r o w a r d ,  0 blacks out  of 43 pos i t i ons  
is such s t a r k  d iscr imina t ion  as t o  show racist  i n t e n t .  See Yiek Wo v. Bopkins, 
118 U.S. 356 (1886). 
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in a racially diecrhinstory manner and the results show disparate hpact on 

aentencee. Grose and Mauro, Patteme of Death: An Analv~lfe of Racial 

Disparities in C a p i t a l  Sentencinq and Homicide Victimization, 37 8tan.L.R. 27 

(1984) ; see aleo, Radelet and Mello, Executing Those Who K i l l .  Blacka: An Unuaual 

Case Study, 37 Mercer L.R. 911, 912 n.4 (1986) (citing atudiea). 

Because the eelection of eentencers is racially discriminatory and leads 

t o  condemning men and women to die on racial factore, thie Court must declare 

that system violates the Florida and Federal Constitutions. It must reverse the 

circuit court and remand €or a new trial before a judge not so choaen, or impose 

a life sentence. 

m~cLIJsIoN 

For the foregoing reasone, Mr. Keen's conviction muet be reversed, and hie 

sentence of death vacated or reduced to life. 

Reepeetfully Submitted, 

RICHARD L. JORANDBY 
Public Defender 
15th Judicial Circuit of Florida 
Governmental center/9th Floor 
301 North Olive Avenue 
West Palm Beach. Florida 33401 

%J@ 
RICHARD B. GREENE 
Assiatant Public Defender 
Florida Bar No. 265446 
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Ralph Barreira, Assistant General, 401 N.W. 2d Avenue, Suite 921, 

M i a m i ,  Florida 33128 this 2 y  day of January, 1991. 
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