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CITATIONS & APPENDICES: 

Fdctudl  c i t e s  will be t o  Pe t i t i one r s '  5 Volume Appendix a s  (A: p. 518). 

Cop i e r  of t h e  c a s e  decis ions,  s t a t u t e s ,  e tc . ,  in t h e  t ab l e  of c i t a t i o n s  have  a p r e -  

fix,  a r  for exdmple 111-484, showing a copy  of t h e  King v. Daniel r e p o r t  i t  p r ecedes  i s  in 

t h e  WISHARTS' (CHARLES') Appendix in Volume Ill beginning a t  p a g e  484. 

';olume- I con td in s  pages  I t o  200; 11 c o n t a i n s  pages  201 t o  407; 111 c o n t a i n s  p a g e s  

408 t o  601; IV con td in s  pages  602 t o  800; and  V c o n t a i n s  p a g e s  801 to  957. 

STATEMENT O F  THE CASE AND O F  THE FACTS: 

PARTIES: 

C h a r l e s  F. (CHARLES) and  his w i f e  Bobbie S. (BOBBIE) Wishart (WISHART or t h e  

WISHARTS), a r e  s t ep - f a the r  (A: p. 55 Ins. 17-18) dnd mother  of Randal l  A. Ba t e s  

(RANDY) (A: p. 10 11 11, they  a r e  a l so  t h e  s tep-grandfa ther ,  pa t e rna l  g randmother  (A: p. 

18 11 I ) ,  dnd by RANDY'S l e t t e r ($  of gudrdianship (A: p. 20 & p. 596) w e r e ,  and  though 

d i spu ted ,  a r e  t h e  legal guard ians  of Tiffany Michel le  Ba t e s  (TIFFANY), s tdnding in 

RANDY'S shoes  a s  i t  we re ,  by ope ra t i on  o f  Sec t i on  39.01(27), Fla. S t a t .  (1977). 

In add i t ion ,  BOBBIE c la ims  temporary  pr imary res idency  s t a t u s  under t h e  Order  o f  

Judge  S te inberg  (A: pp. 201-202) which position CHARLES suppor t s ,  wi th  t h e  proviso t h a t  

Judge  S te inberg ,  in distingishing him a s  a s tep-paren t ,  e r r e d ,  for  his s tand ing  w a s  a s  a 

gudrdian o f  TIFFANY, and  no t  from blood relat ionship.  

TIFFANY pa ren t s  a r e ,  RANDY and his  fo rmer  wi fe  (A: p. 2 1 3  11 2) Lesl ie  Michel le  

Ba t e s  [BOGGS] (LESLIE) (A: p. 5 1 6) .  

Because t h e  WISHARTS r ece ived  no t  only t h e  le  t t e r ( s )  of guardianship,  but  a l so  

physical cu s tody  of TIFFANY from RANDY (A: p. 6 7 7, p. 17 F i r s t  Aff i rmat ive  Defense  1I 

I ) ;  , and  could  no t  c a p i t u l a t e  to LESLIE'S demands  (,4: p. 6 H 7 & Coun te r c l a im  pp. 18- 

191, t h ey  we re  joined as nece s sa ry  p a r t i e s  in LESLIE'S Dissolution of Mar r i age l ch i l d  Cus-  



tody  pe t i t ion  (A: pp. 5-81 a g a i n s t  RANDY, and  themse lves  (A: pg. 5 8  Ins. 20-25) a s  r e -  

qu i red  by In T h e  I n t e r e s t  of K. S. K., a Minor Chi ld ,  294 So.2d 50,  51 (Fla .  1 s t  DCA ' 

19741, and by S e c t i o n  61.131, Fla.  S t a t s .  where in  i t  r eads :  

Not ice  a n d  o p p o r t u n i t y  t o  be heard.  - Before  a d e c r e e  is  made  un- 
der  this  a c t ,  ... (an)  o p p o r t u n i t y  t o  be heard  shal l  be given t o  ... a n y  person 
who has  physical  c u s t o d y  of t h e  ch i ld  .... 

PRELIMINARY BACKGROUND: 

CHARLES'  A f f a d a v i t  (A: pp. 34-51) r e f l e c t s  t h e  e a r l y  d e v e l o p m e n t s  w i t h  p a r t i c u -  

l a r i ty ,  and  WISHARTS' which w a s  supplemented  in his motion de l ivered  t o  J u d g e  R a w l i n s  

on the  1st  of December  1983  (A: 96-99), but  s u f f i c e  i t  t o  sdy t h a t  t h e  WISHAKTS w e r e  

given a cornmission t o  c a r e  for TIFFANY, f rom R\NDY (A:  p. 20), a n d  a s  wel l  frorn her 

physician Dr. Hough (A: p. 16 2) t o  p rov ide  her medical  and  hygenic  c a r e  a s  would p re -  

v e n t  t h e  o t i t u s  media  (A: p. 579-580) f rom becoming c h r o n i c  which would have  requ i red  

s u r g e r y  (A: p. 16); b u t  t h e y  los t  c u s t o d y  (A: pp. 12-13) of TIFFANY w i t h o u t  e v e r  being 

a f f o r d e d  t h e  requ i red  n o t i c e  (A: pp. 14-15) a n d  an  o p p o r t u n i t y  t o  be heard  and  p r e s e n t  

e v i d e n c e  (A: pp. 14-15, p. 59  Ins. 8-9, p. 6 0  1. 24-25 to  p. 61  1. 11, a s  r e q u i r e d  by S e c t i o n  

61.131, Fla.  S t a t s .  (19831, a n d  t h e r e b y ,  t h e  o p p o r t u n i t y ,  w i t h  r a r e  a n d  f r u s t r a t i n g  (A: pp. 

90-91) e x c e p t i o n ,  t o  e v e n  s e e  TIFFANY, much les's p r o t e c t  or c a r e  for  her  (A: p. 76  Ins. 

13-20, p. 8 0  1111 1-6, p. 8 1 ,  p. 8 2  Idst l ine of 1 1 ,  p. 8 3  11 2, pp. 8 6  -87, a n d  pp. 89-91) frorn 

J u n e  1 ,  1983 (A: pp. 12-13) through S a t u r d a y  t h e  10th ddy of December  1983 which w a s  

den ied  them (A: p. 125 U 4; p. 58 In. 16 - p. 59 In. 13: p. 61 Ins. 2-3; p. 9 2  11 93;  pp. 65- 

76; & p. 431 Ins. 14-24). 

So  when J u d g e  Knowles  r e c u s e d  hirnself (A: p. 93)  on t h e  sdme d a y  TIFFANY'S 

s u r g e r y  w a s  being scheduled  (A: pp. 94  1 6)  and  in t h e  p r o c e s s  made a f inding of  f a c t  

t h d t  "...the e n d s  of jus t i ce  would be bes t  s e r v e d  if t h e  c a s e  w e r e  t o  be t r i e d  d e  nova 

b e f o r e  a d i f f e r e n t  judge.", t h e  WISHARTS re l i ed  on t h e  medning of t h e  term "de nova", 

(Bldcks L a w  Dict ionary,  4 th  Ed. pg. qS3, DE NOVA; a n d ,  Loisvi l le  a n d  J e f f e r s o n  Co. 



Planning  a n d  Zoning Cornm., 273  S.W.2d 563, 565 (Ky. C A  1954) which s t a t e s ,  "A hear ing  

d e  nova means ' t ry ing  t h e  d i spu te  anew  a s  if no decis ion had been  previously rendered.") 

The  WISHARTS' cons ide r ed  t h e  2 J u n e  1983 Order  en t i t l ed  "Temporary Order"  (A: 

p. 431 Ins. 14- 20, 241, if no t  originally void, t hen  voided and moved t o  show they  had 

t h e  r igh t  t o  immedia te  cu s tody  of TIFFANY, f l r s t  by t h e  rnotion t o  Judge  Knowles'  suc- 

c e s so r  Judge  Rawlins  (A: pp. 96-99) who did not  even  r e a d  t h e  motion (A: p. 443  Ins. 

19-23), by pe t i t ion  t o  J u d g e  Burnside (,A: pp. 100-1211, by pe t i t ion  t o  t h e  Second Dis t r ic t  

C o u r t  of Appeal  which c a m e  t o  nothing (4 :  pp. 124 & 131 11 6 - p. 1341, and  when al l  e l s e  

fa i l ed  in t h e  law, fo r tu i tous ly  LESLIE gave  TIFFANY t o  RANDY who gave  her t o  t h e  

WISHARTS (A: p. 131 7 1  6-71, who k e p t  he r ,  r e fu sed  t o  give her back  t o  LESLIE until  

they w e r e  a f f o r d e d  a hear ing  a s  would p r o t e c t  TIFFANY, and wa i t ed  for response.  

Tha t  response  c a m e  in t h e  form of J u d g e  Rawlins  Ternporary Res t ra in ing  Order  

(A: 127-1281 in response  t o  LESLIE'S e x - p a r t e  pe t i t i on  (4: 125-1 26). 

WI5HART was f a c e d  with t h e  c h o i c e  of giving up TIFFANY, having never  lost  

cu s tody  lawful ly ,  placing TIFFANY who was  ill aga in  a t  risk of unnecessary  surgery  and  

f u r t h e r  neg l ec t ,  o r  g o  t o  jail which he  did, r a t h e r  than subrnit t o  t h e  ty ranny  (A: p. 598) 

of obeying t h e  void and  voided order  by sur render  of TIFFANY t o  LESLIE, t o  TIFFANY'S 

hu r t  (A: pp. 125-128; pp. 135-200). 

It  should be no t ed  t h a t  by dev ine  in te rven t ion  t h e  c l e r k ' s  s ea l ,  r equ i r ed  by Sec- 

t ion 28.071, Fla. S t a t .  (1983) was  not embossed on t h e  Ternporary Res t ra in ing  Order  (A: 

p. 128) so t h e  Sheriff  s e n t  t o  e x e c u t e  t he  Order  by summdrily t ak ing  TIFFANY f rom t h e  

WISHARTS and  giving her t o  LESLIE decl ined on his own i n ~ t i a t i v e  (A: p. 167 In. I t o  p. 

169 In. 151, such  t h a t  CHARLES was glven t h e  oppor tun i ty  t o  a s su r e  a hear ing  by phon- 

ing Judge  Rdwlins  s e c r e t a r y  (A: p. 6-91, flnding tlrne he had r e se rved  ea r l i e r  was  avdi la -  

ble  t h e  n e x t  day  ( A  p. 1231, t o  make one  rnore a t t e m p t  t o  a s su r e  a fair  hear ing  th rough  a 



p e t i t i o n  b e f o r e  t h e  2d DCA (A: p. 130-134) which was  den ied  (A: p. 129), a n d  then  t o  

a p p e a r  b e f o r e  J u d g e  Rawl ins  a t  t h e  t ime a p p o i n t e d  on t h e  14 th  of December .  

Juclge Rawl ins  p e r c e i v e d  t h e  2 J u n e  1983  Temporary  O r d e r  valid,  a n d  C h a r l e s  

c o n s i d e r e d  l t  void, J u d g e  Rawlins  w a n t e d  TIFFANY r e t u r n e d  t o  LESLIE, bu t  CHARLES,  

whi le  will ing t o  a c c o m o d a t e  t h e  C o u r t  by de l ive r ing  her i n t o  t h e  C o u r t ' s  p r o t e c t i o n ,  a n d  

c u s t ~ d y ,  if i t  w e r e  c o u p l e d  wi th  a hear lng  t h e  U ISHARTS had s o  long been  den ied .  

CHARLES w a s  imprisoned (A: p. 177 Ins. 14-23) bu t  r e l e a s e d  t h e  n e x t  day  (A: p. 

182 In. 12  t o  p. 1 8 3  In. 23,  a n d  p. 187 In. 5 t o  p. 190 l ine  251, when  J u d g e  Rawl ins  took  

TIFFANY i n t o  c u s t o d y ,  g a v e  her t o  HKS (A:  pp. 199-2001, o r d e r e d  them t o  h a v e  her  e x -  

amined by a physician,  a n d  t o  br ing TIFFANY and t h e  r e p o r t  t o  J u d g e  S t e i n b e r g  a t  t h e  

tirne s e t  for a h e a r i n g  b e f o r e  J u d g e  S t e i n b e r g  (A: p. 197-195 11 2) on  t h e  2 0 t h  d a y  o f  De- 

c e m b e r  1983. 

WISHART w a s  t o  g ive  the i r  e v i d e n c e  t o  HRS (A: p.189 1. 9, t o  p. 190 1. 25)  w h o  

w a s  to p r c s c n t  i t  t o  t h e  examining phyric idn,  dnd d s  wel l ,  t o  be a l lowcd  t o  expldin t h e  

s ign i f i cdnce  of t h e  e v i d e n c e  a s  i t  showed a p a t t e r n  where in  LESLIE did n o t  g ive  

TIFFANY her medicine,  r e n e w  prescriptions, or  t a k e  TIFFANY t o  t h e  Doctor  when  s h e  

w a s  s ick ,  or  for  t h a t  m a t t e r  did  n o t  r e c o g n i z e  when  s h e  w a s  s ick.  

By s u c h  e x t r a o r d i n a r y  a c t i o n  (4 :  pp. 130-1 96),  compel led  by t h e  c i r c u m s t a n c e s ,  

t h e  WISHARTS r e c e i v e d  the i r  f i r s t  hear ing  on the i r  clairn t o  c u s t o d y  of TIFFANY, a n d  

there in  J u d g e  S t e i n b e r g ,  who s tood  in for J u d g e  Rawlins ,  a w a r d e d  BOBBIE Temporary  

Pr imdry Res idency  of TIFFANY (A: pp. 201 -202). 

C h a r l e s  w a s  d i s t ingu ished ,  o n e  would assume for  t h e  r e c o r d  d o e s  n o t  s a y ,  t h d t  his 

S td tus  d5 a s t e p - g r a n d p a r e n t  made  t h e  d i f f e r e n c e ,  bu t  t h a t  is o n e  of t h e  problems,  t h e  

C o u r t  h a r  r e p e a t e d l y  t r e a t e d  th i s  ds a g r d n d p d r e n t r  C d S e ,  whi le  the  WISHARTS d r e w  

the i r  s tdnd ing  f r o m  61.131, Fla. Stat. (1983), which a l lows  a hear ing  when t h e  C o u r t  

f inds  t h e  dnomaly of someone  o t h e r  thdn t h e  na turd l  p d r e n t s  c a r i n g  for the i r  chi ld .  



A s  a n  e x a m p l e ,  J u d g e  R a w l i n s  ins i s t ed  CHARLES did n o t  h a v e  s t a n d i n g  (A: p. 150 

1. 9 t o  p. 151 1. 191, b u t  t h e  s t a t u t e  r e q u i r e d  i t  h is  joinder.  

The  r e p o r t  of HRS'S physic ian Dr. L i p s c h u t z  (A: p. 203) w a s  d e l i v e r e d  w i t h  

TIFFANY t o  J u d g e  S t e i n b e r g  a t  t h e  hedr ing ,  b u t  i t  followt.d t h e  r e c c o m m e n d a t i o n s  o f  t h e  

p r e c e e d i n g  phys ic ians ,  b u t  only b e c a u s e  t h e  \\ ISHA1ITS' e v i d e n c e  wds  d e l i b e r a t e l y  wi th -  

he ld  f r o m  hirn by HRS (A: p. 204,  a n d  p. 246 11 e), a s  w a s  t h e  WISHARTS' r e q u e s t  t h a t  h e  

c o n t a c t  them f o r  a ful l  e x p l a n a t i o n  of t h e  e v i d e n c e  a n d  t h e i r  knowledge.  

Notwi ths tand ing  t h e  a t t e m p t  by  HRS a n d  LESLIE t o  t h w a r t  j u s t i c e  by t h a t  d e c e p -  

t ion t h a t  made  t h e  medica l  n e g l e c t  i n e f f e c t i v e ,  n e v e r t h e l e s s ,  J u d g e  S t e i n b e r g  g d v e  

TIFFANY t o  BOBBIE b e c a u s e  of LESLIE'S immoral  c o n d u c t  a n d  e n v i r o n m e n t .  

For e x a m p l e ,  Her l ive in  boy f r i e n d  (A: p. 278  In. 2 3  t o  p. 2 7 9  In. 3) a t  t h e  t i m e  

w a s  Lam Ray  Yarborough  (YARBOROUGH), a ch i ld  molestor  (A: p.269 In. 18-21, p. 2 7 3  

In. 15) whom t h e  HRS w o r k e r s  knew persona l ly  s i n c e  t h e y  had  his  c h i l d r e n  in the i r  c u s -  

tody  a t  t h e  t ime  (A: pp. 261-293) a n d  passed  o f f  a s  TIFFANY'S f a t h e r  b e f o r e  Dr. 

L ipschu tz .  

A f t e r ,  J u d g e  R a w l i n s  l e f t  t h e  divis ion,  J u d g e  M e n e n d e z  c d m e  in ,  p u t  t h e  c a s e  t o  

t r i a l  a f t e r  "allowing" t h e  WISHARTSf their  " reques t "  t o  c o n v e r t  c e r t a i n  o u t s t a n d i n g  mo- 

t ions  d ~ r e c t e d  a t  in te r -a l i a  t h e  C o u r t ' s  r i g h t  t o  e x t e n d  e q u i t y  jur isdic t ion t o  LESLIE d u e  

t o  t h e  c l e a n  hdnds  d o c t r i n e ,  a n d  t h e  l ies  to ld  on he r  behalf  a n d  by her  t o  t h e  C o u r t  (A: 

p. 2 4 5  11 3,  a n d  p. 246 11 c). 

Wishar t  f i l ed  the i r  a m e n d e d  cornplaint  (A: pp. 248-2511, d o c m e n t i n g  LESLIE'S l i e s  

f rom t h e  r e c o r d ,  a n d  P a u l  Tab io  (T,ABIO), LESLIE'S n e w  a t t o r n e y ,  f i l e d  a Motion t o  

S t r i k e  the i r  A f f i r m a t i v e  Defenses  (A: pp. 252-2531, 

T h a t  mot ion w a s  n e v e r  h e a r d ,  much  l e s s  disposed of .  

J u d g e  M e n e n d e z  w a s  in a h u r r y  t o  dispose of t h i s  " t roublesome' '  c a s e  b e f o r e  h e  

a l s o  l e f t  t h e  division. 



However ,  S ince  t h e  m a t t e r  was  no t  a t  issue a s  requ i red  by R u l e  1.440, Fla.R.Civ. 

P., t h e  Leeds  v. C. C. Chemica l  Cwp., 289 So.2d 718,  719 (Fla .  3d DCA 1973), decis ion 

which c i t c d  Ellis. Ellis, 242 So.2d 745 (Fla .  4 th  DCA 1971), and al l  of which expressly 

fo rbade  e i t he r  a t r i a l  o r  for  t h a t  m a t t e r  a pre t r ia l  until  all  motions d i r ec t ed  aga in s t  t h e  

WISHA1lTSt l as t  pleading a r e  disposed o f ,  so ,  t h e  K ISHARTS ob j ec t ed  t o  t h e  t r i a l  (A: pp. 

258 -259), pa r t l y  because  a mate r ia l  witness ,  C a r o l e  Pr iede  (PKIEDE), who w r o t e  t h r e e  

social  r e p o r t s  w a s  ill and  unavai lable ,  and  a l so  because  t he  WISHARTS' d id  n o t  t r u s t  a 

judge who did no t  c a r e  t h a t  HOFT had lied, and , t h a t  HRS had withheld t h e  ev idence  

from their own physician Dr. L ipschutz ,  and  who a l so  t r e a t e d  them wi th  less than  co rd i a l  

r e spec t .  

Judge  Menendez wen t  f o rwa rd  wi th  t he  t r ia l  anyway  (A:  p. 21 2 11 f ,  and  pp. 213- 

214 11 5 and p. 325) over  WISHARTS' ob jec t ions ,  and  he  d i c t a t e d  his "Final Judgemen t  o f  

Dissolution o f  Marr iage  (JUDGEMENT) on the  5th day  of Decernber 1983. 

T-hdt W ~ S  in  s p i t e  of t h e  f d c t  a rndtcri ,~l witness, PHIEDE, who  h ,~d  writ  t en  thorp  

social  r e p o r t s  a s  con t emp la t ed  by 61.20, Fla. S t a t .  (1985 Supp.) was  ill (and in t h e  hospi- 

t a l  under subpoena)  (A: p. 306 1 1) and could  n o t  a t t e n d  t h e  t r i a l  wherein t h e  WISHARTS 

wished t o  ex'imine her  a s  t o  her r e p o r t s  t ha t  t he  C o u r t  e n t e r e d  i n to  ev idence  over  ob jec-  

t ion,  f o r  while they  had p ro t e s t ed  her fa i lu re  t o  fully i nves t i ga t e  t h e  medical n e g l e c t  is- 

sue ,  and  fu r t he r  t h e  WISHARTS cons idered  the moral ques t ion  of g r e a t e r  impor t ance  than  

t h e  medical ,  none t h e  less she  finally did provide in her  l as t  r e p o r t  t h e  t e s t  f o r  placing 

TIFFANY with t h e  WISHARTS namely: 

What i s  of most impor tance  is the  medical neg l ec t .  The  C o u r t  c a n  
de t e rmine  if  t h e  medical  information produced s b s t a n t i a t e s  t h e  medical  
neg l ec t  of t h e  mother  and  t he  conclusion is no t  based on only wha t  t h e  
doc to r s  said t o  t h e  Doctors ,  then  counsel lor  reccommends  t h a t  t h e  
Wisharts  r e t a i n  cu s tody  of Tiffany wi th  t he  mother  having v i s i t a t ion  
r igh ts  .... (A: p. 306 f 3 )  

13y t h a t  tirne t h e  medicdl n e g l e c t  \vas c o n c u r r e d  in by Drs. Hough (A: p. 16, 205- 

@ 
206) [ I t  war  he  t h a t  had appea red  t o  t es t i fy  a t  t h e  I J u n c  1983, dnd tllc 3 Augllst 1983 



hear ings  be fo r e  Judge  Knowles, and  was  tu rned  away  w i thou t  t es t i fy ing  bo th  tirnes, dnd 

h e  finally t e s t i f i ed  b e f o r e  Judge  Menendez  on t h e  23rd of August 1984 (A: p. 312 11 51.1, 

L ipschutz  (A: p. 204), and  Dr. Hedrick (A: pp. 207, 955). 

I t  must be no t ed  t h a t  Dr. Hedrick so  t e s t i f i ed  b e f o r e  Judge  Menendez who had 

cornpelled hirn by Rule  to  Show C a u s c  for Conternpt  to  appea r  on t he  3rd o f  1)t.ccrnbt.r 

1983  (A: p. 2591, when he had a 105' t e m p e r a t u r e  because  h e  had o rde r ed  t h a t  LESLIE'S 

v i s i t a t ion  wi th  TIFFANY a w a y  f rom t h e  UISHARTS' home and TIFFANY'S pr imary res i -  

dency  no t  be a l lowed (A: 958)  for a spec i f ied  period. 

Dr. Herr ick t e s t i f i ed  emphat ica l ly  t h a t  TIFFANY should be  w i th  t h e  WISHAKTS 

d u e  to  LESLIE'S neg lec t .  

Dr. Hedrick had t h a t  au tho r i t y  a s  t r e a t i n g  physician for TIFFANY, and  was  g iven  

i t  pursudnt  t o  BOBBIE'S au tho r i t y  g r a n t e d  under J u d g e  S t e inbe rg ' s  Order  (A: p. 201 11 1 

and  202 11 6 and P. 3011, and  h e  was  no t  found in con te rnp t  (A: p. 212  11 d ,  and  p. 213  11 3). 

Many e r ro r s  commi t t ed ,  a r e  s e t  f o r t h  in t h e  N ISHARTS' response  t o  t h e  JUDGE- 

MENT (A: pp. 304-342) bu t  t he  h e a r t  of t h e  m a t t e r  was thd t  CHARLES knew t h e  pro-  

c eed ing  was a mistr ia l ,  s i nce  Judge  Menendez had v io la ted  Ru le  1.440, F1a.R.Civ.P. and  

h e  t r e a t e d  t h e  t r ia l  a s  a mistr ia l ,  t o  the  point  t h a t  he  al lowed e v e n  Dr. J eansonne ,  Dr. 

Hough' a s s o c i a t e  (A: p. 16,  p. 205-206) t o  t e s t i f y  in sp i t e  of he r  re fusd l  e v e n  speak  with 

t h e  WISHARTS, much less  t o  be p repa red  a s  t h e  WISHARTS' e x p e r t  wi tness  (A: pp. 254- 

255) par t ly  because  Dr. Hough had o the r  commi t tmen t s ,  which CHARLES honored  a t  his 

r eques t ,  dnd as ,well t o  find o u t  w h a t  s h e  would s ay  (,4: p. 94-95) and  CHARLES w a s  no t  

surpr ised (A: p. 31 2 11 6 t o  end  of page).  

As, t he  t r ia l  w a s  held in violat ion o f  Ru l e  1.440, Fla. R. Civ. P., and  s ince  "The 

pldin language  of t h e  ru les  promulgated by t h e  Suprerne c o u r t  of Flor ida 'ire binding up- 

on t h e  t r ia l  and  appe l l a t e  courts." S t a t e  v. Ba t t l e ,  302 So.2d 752, 753  (Fla .  3d DCA 1974)  

WISHAl\T cons idered  t he  tridl t o  be a mistr ia l ,  dnd t h e  JUDGEVENT t o  be void db-initio,  



a as hdd been Judge Knowles' Temporary Order of 2 June 1983 and Judge Rawlins' Tem- 

pordry Re~ t rd in i ng  Order of 13 December 1983. 

However as before, they waited, unt i l  TIFFANY was reported to  hdve the otitus 

rnedia *gain af ter she had been well throughout the year 1985, unt i l  LESLlE had her in  

December, dnd LESLIE'S l ive in  boy friend Richard Larry Boggs (BOGGY) informed, or 

rdther bragged that the surgery was going to be performed, and then the WlSHARTS took 

action by moving to enforce the Steinberg Order since the JLIDGEMENT was not signed 

as yet, and that i t  was based on an i l legal  t r ia l  (A: pp. 343-347). 

WISHART asked Judge Menendez's successor the Honorable Donald C. Evans to  

hedr the motion but he declined since Judge Menendez had not released the case. 

CHARLES went to  Judge Venendez, and petit ioned i n  open court  that the motion 

be heard and he refused since "His of f ice was being painted." 

On the 9th day of February, 1985 TIFFANY was brought to the WISHARTS' home 

by RANDY, the WISHARTS found her to be sick and kept her pursudnt to their authority 

of the Stcinberg Order, and as well the fact thdt the JUDGEMENT was not even execut- 

ed, le t  alone rendered as required by Rule 9.020(g), Fla. R. App. P which reads: 

Rule 9.020. Definitions 

The following terms have the meaning shown ds used in  these rules: 

(g) Rendition (of an order): the f i l ing of a signed, wr i t ten order 
w i th  the clerk of the lower tribunal. U'here there has been f i led in  the 
lower tribunal an authorized and timely motion for new t r ia l  or rehear- 
ing, ... the order shall not be deemed rendered unt i l  disposition thereof. 

BOGGS attacked BOBBIE with an axe handle on the 25th day of February 1985 a t  

a vantage point over a quarter of a mile from where LESLIE and BOGGS were l iv ing in  

violation of the JLIDGEMENT (A: p. 218 1 19). 

On the following day LESLIE cdused the JCIDGEMENT to be rendered on the 26th 

day of February 1985 (A: p. 218), immediately married BOGGS, and then tr ied to use i t  

to regain TIFFANY wi th  the Sheriff tlle following ddy. • - 8 -  



WISHART refused ,  a n d  s i nce  t h e  Judgemen t  was  no t  self en fo r c ing  (A: p. 346 11 

291, t h e  Sheriff  dec l ined  t o  t a k e  any  a c t i o n  (A: p. 336 Ins. 22-23). 

CHARLES immedia te ly  pu t  BOBBIE in a s anc tud ry  so  he  could  move abou t  wi thout  

f e a r  of BOGGS a t t a c k i n g  t h e  only wi tness  t o  his agg rava t ed  ba t t e ry .  

CHARLES a l so  s e t  a hear ing  for t h e  5 th  of Llarch 1985 be fo r e  Judge  D. Evans ,  

and c u n t d c t e d  TABIO t o  conf i rm t h e  d a t e ,  TABIO decl ined (A: pp. 361-362 and  p. 397 

Ins. 8-12), and  he would not  promise t o  use ex -pa r t e  p roceed ings  a s  HOFT had ,  bu t  h e  

re fused  for he  on t h a t  s ame  day  filed for a Writ of Habeas Corpus  wi th  no  r e t u r n  and  no  

ru le  t o  show cduse ,  and  Judge  D. Evans  e x e c u t e d  ~ t ,  and  ~t was  a t t e m p t e d  t o  be s e rved  

on t h e  WISHARTS t h a t  evening.  

BOBBIE was  s e c u r e  from BOGGS, and CHARLES was  in t h e  law l ibrary s o  n o  s e r -  

v ice  was made. 

CHARLES a p p e a r e d  d t  t h e  hear ing  h e  s e t  on t h e  5 th  and  Judge  D. Evdns  had  hirn 

se rved  the  "Writ", and  then  dec l ined  t o  hear  t he  KISHAKTS ntil  t h ey  obeyed  t h e  void 

and unrendered  JUDGEMENT, and t h e  "KRIT" which had no  r e t u r n  o r  r u l e  t o  show c a s e ,  

hut merely i n s t ruc t ed  t h e  Sheriff  t o  rernove TIFFANY from t h e  WISHARTS or  RANDY 

dnd t o  r e t u r n  her t o  LESLIE was  l e f t  ou ts tand ing ,  leaving t h e  WISHARTS fug i t i ve s  t o  

just ice  (A: pp. 445-463). 

It took 35 days  for CHARLES t o  f i le  in t he  2d DCA (A: p. 3631, t o  have  a pe t i -  

t ion r e j e c t e d  w i thou t  docke t i ng  in t he  Flor ida Supreme C o u r t ,  and  finally t o  f i l e  a c iv i l  

r igh ts  a c t i on  ih t he  U. S. Distr ic t  C o u r t ,  Middle Distr ic t  C o u r t ,  Tampa  on  April  5, 1985 

('4: p. 5841, and  t hen  having done  t h e  &ork  CHARLES f e l t  con f iden t  enough  t o  walk i n t o  

t he  Coun ty  C o u r t  House t o  f i le  papers  for a c l i en t ,  h e  was  s e rved  a r u l e  t o  show c a u s e  

order  by Judge  D. Evans ,  which de l igh ted  him for whdt he  had pursued fu r  those  35 d ~ y s  

w a s  a hear ing  on t h e  c a s e  r a t h e r  than having the  Sheriff pursuing he  and  his w i f e  while  

t h e  c o u r t  house doors  w e r e  c losed .  



Judge  D. Evans  recused  himself,  and  CHARLES had t h e  Chief  Judge  s e t  t h e  hea r -  

ing by ro td ry  be fo r e  J u d g e  V. Evans. 

On t h e  17 th  day  of April 1985 CH'4RLES a p p e a r e d  be fo r e  Judge  V. Evans,  dnd 

drgued t he  JUDGEVENT was  void s ince  t h e  C o u r t  vloldted Ru le  1.440, Fla. R. Civ. P., 

but  Judge  Evans dec l ined  to cons ider  thd t  s ince  TXBlO told hirn t ha t  "The C o u r t  has  a l -  

reddy  over ru led  this." (A: p. 391 Ins. 10-1 l )  

CHARLES then  a rgued  t h a t  t h e  JUDGEMENT was  no t  r ende red  a s  requ i red  by 

R u l e  9.020(g), Fla. R. App. P. s ince  t he  motions d i r e c t e d  aga in s t  i t  w e r e  n o t  disposed o f ,  

and t he  discussion was: 

THE COURT: I have  t h e  au tho r i t y  to  e n f o r c e  a Judgement .  

!MR. WISHART: I t  ha s  t o  be r ende red  f i r s t .  I t  h a sn ' t  been. 

MR. TABIO: It has  been r ende red  Mr. U i shar t .  

Since Judge  V. Evans was  new to  t he  cast., but  no t  t o  i t ' s  no to r e i t y ,  h e  bel ieved 

TABIO and  s en t enced  CHARLES t o  60 d a y s  for c o n t e m p t  of C o u r t  (A: p. 369-370). 

He rcdd  t h e  f i les  t h a t  even ing ,  found TABIO hdd lied t o  hirn, t h e  rnotions d i r e c t e d  

dgdinst  the  JUDGEMENT w e r e  no t  rendered ,  brought  CHARLES from jail, a sked  hirn t o  

r e a rgue  the  m a t t e r ,  CHARLES said "You c a n ' t  e n f o r c e  an order  t h a t  is n o t  rendered.",  

Judge  7 .  Evdns said, "I thought  yo sdid t l~a t . "  and CHARLES was  re ledsed  frorn cus tody  

dnd t he  ad jud ica t ion  of c o n t e m p t  was  vdcdted  (A: pp. 408-409), dnd WISHART w a s  o rde r -  

ed  yo appear  be fo r e  Judge  Menendez on t h e  motions (PI: p. 410). 

Judge  Menendez rendered  t he  JUDGEMENT on t h e  25th of April ,  1985 (A: p.  41 11, 

WISHART appea l ed  (A: p. 412) and  t h e  2d DCA reve r sed  t h e  JUDGEMENT on April 2, 

1986, reh. den. May 1,  1986 (A: p. 219) s t d t i ng  d s  t h e  grounds: 

Appel lan t s  appea l  t h e  denial  of their  pe t i t i on  for cu s tody  o f  their  
g randdaughte r .  

The c o u r t  having rev iewed t h e  record  finds t ha t  appe l l an t s  should 
have  been a f fo rded  an oppor tun i ty  t o  k heard  and p r e sen t  ev idence  at  
t h e  cus tody  hear ing.  



We t h e r e f o r e  r eve r s e  and  remand for f u r t he r  p roceed ings  c o n s i s t e n t  
herewi th .  

Clear ly  on t h e  f a c e  of t h e  r e co rd  t h e  WISHARTS won,  t hey  r eve r s ed  t h e  decis ion , 

o f  t h e  lower c o u r t ,  b u t  a plain l e t t e r  read ing  of t h e  opinion l e a v e s  o n e  t o  wonder wha t  

they  won. 

The t r i a l  c o u r t s  c o n s t r u e d  t h e  opinion a s  though the  WISHARTS hdd no t  been  a f -  

forded a hear ing ,  t h a t  LESLIE and  RANDY w e r e  found  to  be f i t  p a r e n t s  in a p roceed ing  

in which they  did no t  p a r t i c i p a t e ,  and  t h a t  t he r e fo r e ,  while t h e  JUDGEMENT is val id ,  

LESI-IE r e td in s  cu s tody ,  and  t h e  f inding t h a t  s h e  is f l t ,  but t h e  WISHAKTS must be  a f f o r -  

ded  a hear ing  t o  ove r tu rn  t h a t  finding. 

Of cou r se ,  had t h e  Judges  r e a d  t h e  Reco rd  on .Appedl (A: pp. 737-751) i t  would be  

c l ea r  t h a t  t h e r e  was  a t r i a l  wi th  a subs tdn t ia l  r e c o r d ,  and  t h a t  r e c o r d  included t h e  fol-  

lowing relevdn t  i tems. 

A 4 page  pleading en t i t l ed  "Pre- t r i a l  C o n f e r e n c e  Order",  f i led September  6,  1984 

(A: p. 746) numbered a s  pages  545-545 in t he  Reco rd  on Appeal ,  t h a t  co r r e sponds  to 

J u d g e  Menendez ' s  Order  o f  t h e  same name and  with t h e  sarne page  numbers  a s  well  (A: 

pp. 244-247). 

A 4 page  pleading en t i t l ed  "Grandparen ts '  Amended Answer and  Af f i rma t ive  De- 

fense", f i led September  4, 1984 (A: p. 746), numbered a s  pages  498-501 in t h e  Reco rd  on 

Appeal ,  t h a t  co r r e sponds  to  t h e  WISHARTS' pledding of t h e  same name dnd wi th  t h e  

same numbers  a s  well  (A: pp. 248-2511. 

A 2 page  pleading en t i t l ed  "Motion t o  S t r i k e  F l r s t  Af f i rma t i ve  Defenses  Alleged 

in Grdndparen ts '  Amended Answer", f l l ed  September  21, 1984 (.4 p. 7461, numbered  ds 

pages  551-552 in t h e  Reco rd  on Appeal ,  t h a t  co r r e sponds  t o  LESLIE'S pleading o f  t he  

same name and  wi th  t h e  s a m e  numbers  a s  well  (A: pp.  252-253). 



a So, t h e  WISHARTS w e r e  no t  denied t h e  oppor tun i ty  t o  be heard  and  p r e sen t  ev i -  

dence ,  but  r a t h e r  we re  a f f o r d e d  a mistr ia l  t h a t  t h e  2d DCA reversed .  

The language of t h a t  opinion is  t h a t  o f  t h e  gene ra l  def in i t ion  of due  process ,  no- 

t i c e  and  t he  oppor tun i ty  t o  be hea rd ,  and t h e  2d DCA a b s t r a c t e d  t h e  violat ion o f  R u l e  

1.440, Fla. R. Civ. P., i n t o  t h e  c o n c e p t  t h a t  t h e  WISHARTS had been den ied  due  process  

o f  law,  which they  had,  bu t  in doing so  t he  C o u r t  confused  anyone  who did not  look be-  

hind t he  f a c e  of t h e  order  a s  may-& seen  by read ing  t h e  keyno t e  which reads:  

P a r e n t  and  Child > 2(7, 4) 

Grandpa ren t s  who had pe t i t ioned  for cu s tody  of their  g randdaughte r  
we re  en t i t l ed  t o  oppor tun i ty  to  be heard  and  p r e sen t  ev idence  a t  g rand-  
daugh t e r ' s  c u s t o d y  hear ing.  

Tha t  makes th i s  a landmark c a s e ,  if in f a c t  t h a t  was wha t  happened.  

Due t o  t h e  J u d g e s  re fusa l  t o  l i s ten ,  bu t  only a t  t h e  f a c e  of t h e  Judgemen t  while 

i t  was  on appea l ,  and none would consider  dec la r ing  i t  void, e v e n  though i t  w a s  on i t ' s  

f a c e  void, t h e  WISHARTS lost  their  guardianship s t a t u s  and  func t ion  s ince  April 1985. 

Judge  Taylor in t h e  Order  LESLIE took an  i n t e r l ocu to ry  appea l  t o  t h e  2d DCA in 

t h e  c a s e  of B a t e s  v. Wishart ,  512 So.2d 977 (Fla.  2d DCA 1987) cons t rued  t he  opinion o f  

Wishart,  v. Ba tes ,  487 So.2d 342 (Fla.  2d DCA 1986) a s  follows: 

6. The c o u r t  f inds t h a t  t h e  opinion of t h e  Second Distr ic t  C o u r t  o f  
Appeal d a t e d  t h e  2nd day of April 1986, man fa t e  issued t h e  16 th  day o f  
April  1986, did no t  comple te ly  r eve r s e  t he  Final Judgemen t  d a t e d  t h e  
15 th  day of Feb ra ry  1985, nunc pro  tunc ,  December 4, 1984, and  t he r e -  
f o r e  did no t  r equ i r e  a r e t u r n  to  t h e  temporary  pr imary res idency  and/or  
cu s tody  s t a t u s  enjoyed by t h e  \VISHARTS immediately prior to  t he  Final 
Judgemen t  d a t e d  2-26-85 and  t h a t  t h e  WISHAKTS a r e  n o t  e n t i t l e d  to t h e  
r e s t o r ~ t i o n  of e i t h e r  t emporary  cus tody  or pr imary res idency  in e i t h e r  or 
both of them, but  only t h e  oppor tun i ty  to  be heard on their pe t i t ion  for  
Cus tody  o f  the i r  g randdaughte r .  ( A :  p. 224 1 6 )  

Examining t h e  c a s e  of Ba t e s  v. Wishart ,  512 So.2d 977 (Fla .  2d DCA 1987) t h e r e  

a r e  c e r t a i n  anomal ies  mani fes t  which a r e  incons i s ten t  with t h e  f a c t s  above.  

In thc case of Wisha t t  v. Ba tes ,  487 So.2d 342 (Fla.  2d DCA 1987) t h e  panel  had 

t h e  r eco rd  on appeal  (A: pp. 737-751) while t h e  B a t e s  v. Wishart  cdse did no t  for  i t  is 



t h e  p r a c t i c e  of t h e  2d DCA t o  r e t u r n  t h e  r e c o r d  t o  t h e  lower  c o r t  a f t e r  t h e  m a n d a t e  a n d  

tirne for  a p p e a l s  h a s  run. 

A t  t h e  s a m e  t ime  t h e  C o u r t  r e t a i n s  c o p i e s  of t h e  b r ie f s ,  mot ions ,  dppendices ,  a n d  

like pleddings in i t ' s  a r c h i v e s .  

An examina t ion  of t h a t  r e c o r d  in t h e  2d DCA would h d v e  shown t h a t  WISHART 

had p r e s e n t e d  one  issue t o  show a mistr ia l  and t h e r e b y  grounds  for t h e  r e v e r s a l  the i r  

brief p roduced  (A: p. 588 Quest ion I), namely t h a t  J u d g e  Menendez  p u t  t h e  c a s e  t o  t r i a l  

whi le  ? h e r e  w a s  a motion t o  s t r i k e  the  WISHARTS' las t  p leading which had not  been  

disposed o f ,  which w a s  a violat ion of R u l e  1.440, Fla.  R. Civ. P. 

An e x a m i n a t i o n  of J u d g e  V. Evans  "Order    rant in^ Motion for Invo ln ta ry  Dismissal 

o f  t h e  Wishdrt C o u n t e r c l a i m  for  C u s t o d y  of Tiffany ('4: pp. 925-927, p. 9 2 5  11 2 t o  p. 

927)  r e f l e c t s  c l e a r l y  w h a t  t h e  J u d g e s  of Hillsborough C o u n t y  who  c o n s t r u e d  t h e  

JLIDGEMENT w e r e  thinking,  WISHART lied t o  t h e  f i r s t  panel  of t h e  2d DCA, f o r  J u d g e  

Evdns s e t  t h a t  f o r t h  "clear ly"  in his order  when he  said: 

It i s  c l e a r  f rom this  opinion t h d t  t h e  Second  Dis t r i c t  C o u r t  of 
Appeals  w a s  under  t h e  impression t h a t  J u d g e  Wcnendez  had n o t  a f f o r d e d  
t h e  Wishar ts  a h e a r i n g  o n  the i r  counter-cldirn .  (A: p. 926 11 6 )  

iVISHART f i led the i r  motion for New Trial  a n d  R e h e a r i n g  ... (A: pp. 928-9411 a n d  

in their  a r g u m e n t  showed  from the i r  suppor t ing  dppendix,  t h d t  c o n t d i n e d  t h e  WISHARTS' 

b r i e f  f r o m  t h e  JUDGEMENT a p p e a l  (A: p. 588,  Ques t ion  I, 589, 591-5941, t h a t  t h e  Opinion 

o f  t h e  2d DCA (A: p. 219)  had in f a c t  spoken  of a den ia l  of d u e  p rocess  o f  l aw,  t h a t  t h e  

C o u r t  had  broken  a r u l e  of p r o c e d u r e  t h a t  requ i red  d r e v e r s a l  (A: p .  9 2 9  11 1 2 ,  t o  p. 9 3 2  11 

S) dnd n o w h e r e  w e r e  t h e  WISHARTS saying more  t h a t  t h e y  did n o t  g e t  a fa i r  l iedring. 

J u d g e  V. E v a n s  den ied  t h e  WISHAKTS motion. 

The  Docket  s h e e t  (A: p. 768)  r e f l e c t s  t h e  following p lead ings  w e r e  fi led: 

a. LESLIE'S Not ice  of Appeal f i l ed  9 /19 /86  (A: p. 768)  

b. LESLIE'S Amended Notice  of Appedl f i l ed  9 / 2 5 / 8 6  ((4: p. 7 6 7 )  



c. WISHARTS' Notice of C ros s  Appeal  f i led 9/25/56 (A: p.  768)  

d. LESLIE'S Ini t ia l  Brief f i l ed  10-10-86 (A: p. 768)  which was s t r i cken  with her  

appendix I 1-1 3-86 (A: p. 768,  775) 

e. WISHARTSt Motion t o  Quash Appeal a s  Fr ivolous and for O the r  Remedies  f i l ed  

10-21-86 (A: pp. 768,  769-774) 

f .  W[SHARTSf Motion for  A t t o r n e y ' s  f e e s  f ~ l e d  10-21-56 (A: p. 768)  

g. WISHARTS' Motion for Ora l  Argument  fi led 10-21-56 (A: p. 768)  

h. WISHARTSt Cros s  Appel lants '  Brief fi led 12-15-86 (A:  pp. 768,  777-796) wi th  

Appendix (A: pp. 796-798) 

i. LESLIE'S Motion for  Extension of Time t o  Fi le  lni t ia l  Brief C e r t i f i e d  mailed 

12-30-86 (A: p. 799-800) which w a s  g r an t ed  1-12-87 (A: p.  801)  

j. LESLIES' (Amended Brief)  fi led 1-21-87 (A: p. 768,  pp. 802-8211 wi th  her 

A t tdched  Exhibi t  (A: pp. 223-2251 

k. WISHARTS' Motion fo r  Rehear ing .  t o  S t r i ke  Brief ,  and  t o  D~smisr  f i l ed  2-9-87 

(A: p.7681 (A: pp. p. 768,  822-8331, denied 2-27-87 ('4: p. 768)  

1. Opinion and  Judgemen t  8-7-87, rev 'd  in p a r t ,  a f f ' d  in p a r t  Ryder  (A: pp. 

226-229) 

m. WISHARTS' Motion for Rehea r ing  filed 8-24-87 (A: p. 768, 822-8331 

n. LESLIE'S Response  t o  Motion for Rehea r ing  filed 9-8-87 (A: p. 768,  pp. 895-924) 

o. Denial of Motion for  Rehea r ing  9-23-87 (A: p. 768)  

p. Mdndate  Issued and  s en t  down 10-9-87 (,4: p. 7681 

Af t e r  LESLIE'S fil ing of her  Amended Notice of Appeal  (A: pp.  766-7671, she  

ne i t he r  c e r t i f i ed  nor made s e rv i ce  of her pleddings on RANDY, a violat ion o f  Ru l e  

9.020(f1(2), Fla. R. App. P. and Rule  9.420(b1, Fla. R. App. P. which read :  

Rule  9.020. Definitions 

If )  Parties: 



(2) Appellee: e v e r y  p a r t y  in t h e  p roceed ing  in t h e  lower  
t r ibunal  o t h e r  t h a t  an  appe l lan t .  

R u l e  9.420. ... S e r v i c e  of C o p i e s  .... 
(b) Service .  ... A c o p y  of all  d o c m e n t s  fi led pursuan t  t o  t h e s e  r u l e s  

shall ,  b e f o r e  fi l ing or immediate ly  t h e r e a f t e r ,  be se rved  on e a c h  o f  t h e  
par  t ies .  

The UllSHARTS never  r e c e i v e d  a c o p y  of her  Motion for  Ex tens ion  o f  Time (A: pp. 

799-800, 8 2 3  1111 2-4), nor of t h e  O r d e r  g r a n t i n g  t h e  ex tens ion  o f  tirne (A: p. 801)- 

So they  f i l ed  the i r  Cross -Appe l lan t s '  Brief on  t h e  fi l ing d a t e  o r d e r e d  t h e  15 th  o f  

December  1986 with  no  response  t o  t h e  Brief they  had no t  r e c e i v e d .  

Having r e c e i v e d  t h e  o rder  g r a n t i n g  t h e  e x t e n s i o n  of tirne, t h e y  responded  (A: pp. 

822-8331 by showing t h a t  they  had no t  r e c e i v e d  t h e  Motion nor was  RANDY a n  a p p e l l e e  

s e r v e d  (A: p. 800 ,  8 2 4  11 9 )  a s  r e q u i r e d  by R u l e s  9.020(f) & 9.420, Fla.  R. App. P.. 

They a l so  r e q u e s t e d  an  o rder  requ i r ing  proof of mai l ing,  s i n c e  in this  a p p e a l  d l o n e  

t h e y  did nor r e c e i v e  2 p i e c e s  of mail ,  dnd a th i rd ,  t h e  opinion was  misd i rec ted  t o  401 

r d t h e r  than  410 W. Bloomingddle,  a n d  thd t  by t h e  2d DCA. 

T h e r e  w e r e  o t h e r  s u b s t d n t i v e  r n a t t e r s  p r e s e n t e d ,  bu t  t h e  2d D C A  dcn ied  t h e  

motion wi th  a r e b u k e ,  c i t i n g  Dubowitz  v. C e n t u r y  Village E a s t ,  Inc., 381 So.2d 252, 2 5 3  

(Fla .  3d DCA 1979) to  infer  t h e  WISHAIITS hdd abused  t h e   notion p r a c t i c e .  

Y e t ,  for  e x a m p l e  t h e  mailing was  d i v e r t e d  or never  s e n t  t h e r e a f t e r ,  LESLIE c i t e d  

c d s e s  t h a t  w e r e  o v e r t u r n e d  in 1982 by amendment  of Ch.  82-96, 5 (2)(b) 2 c, L a w s  of 

Fla., a s  t o  g r a n d p a r e n t s ,  s o  long a s  they  r e c e i v e d  t h e  v i s i td t ion  w i t h o u t  p e t i t i o n ,  dnd 

c l e d r l y  t h e  WISHARTS never  p e t i t i o n e d  for v i s i td t ion  b u t  w e r e  given i t ,  f i r s t  t o  B O 8 8 l E  

(A: p. 216 11 13.) by J u d g e  Menendez ,  which wds p r o t e c t e d  by J u d g e  Fdlsone (A: p. 754)  

and  then e n l a r g e d  t o  include CHARLES,  and  when LESLIE disobeyed i t ,  p r o t e c t e d  dnd 

modif ied by J u d g e  Hodges (A: pp. 755-756) so both CHARLES a n d  BOBBIE had visitatiorl  

t h e y  did n ~ t  petition for, and J u d g e  Taylor  was  merely modifying w h a t  they  a l r e a d y  hdd 

by his o rder  (A: pp. 223-2251 which  LESLIE apped led  in t h e  B a t e s  v. Wishar t ,  but s i n c e  

- 1 5  - 



s h e  is s t a n d i n g  o n  t h e  JUDGEMENT s h e  c a n n o t  now a t t d c k  t h a t  JUDGEMENT a n d  i t ' s  

m o d i f i c a t i o n s ,  b a s e d  on e s t o p p e l  a n d  r e s  j u d i c d t a  p r inc ip le s .  

LESLIE c o u l d  a t t a c k  J u d g e  T a y l o r ' s  O r d e r  s i n c e  i t  mod i f i ed  t h e  p r io r  v i s i t a t i o n s ,  

b u t  s h e  used  i t  t o  c a n c e l  a l l  v i s i t a t i o n  by f a i l ing  t o  t e l l  t h e  2d DCA o f  t h e  e x i s t e n c e  of 

t h e  o t h e r  o r d e r s  g r a n t i n g  a n d  modi fy ing  t h e  WISHARTS v i s i t a t i o n  (A: p. 826 11 24-25). 

WISHART w a s  o f f e n d e d ,  u u n d e r s t a n d r  t h a t  s e r v i c e  o n  all a p p e l l e e s  i r  n e c e s s a r y ,  

s o  t h e y  did  n o t  r e s p o n d  b e y o n d  t h e i r  own  b r i e f  on t h e  bas is  t h a t  t h e  Opin ion  w a s  vo id ,  

s i n c e  t h e  r u l e s  w e r e  b e i n g  v i o l a t e d ,  a n d  f u r t h e r  t h a t  t h e i r  B R I E F  w h i c h  LESLIE did  n o t  

d n s w e r ,  s e t  f o r t h  t h e  f a c t  t h a t  t h e y  n e v e r  l awfu l ly  los t  t h e  t e rnpora ry  p r i m a r y  r e s i d e n c y  

s t d t u s  o v e r  TIFFANY,  a n d  t h e r e f o r e ,  pu r su ing  t h a t ,  t h e  v i s i t a t i o n  w a s  i r r e l e v d n t ,  e x c e p t  

p e r h a p s  fo r  CHARLES.  



SUMMARY O F  ARGUMENT 

The  WISHAKTS'  w e n t  i n t o  c o u r t  wi th  t emporary  pr imary res idency  over  TIFFANY, 

which gdve  them t h e  ab i l i ty  t o  c a r e  f o r ,  a n d  o f f s e t  LESLIE'S n e g l e c t .  

They c a m e  o u t  wi th  a 24 hour vis i t  bi-monthly, a n d  TIFFANY a t  h a z a r d .  

T h e  t r ia l  was  held in viola t ion of R u l e  1.440, Fla.  R. Civ. P. a n d  t h e  ensu ing  

JUDGEMENT w a s  ipso f a c t o  void. 

No judge has  d e c l a r e d  i t  void,  s a v e  for t h e  f i r s t  2d DCA pane l ,  bu t  t h a t  v i c t o r y  

w a s  o f  n o  vdlue for i t  h a s  been d i s t o r t e d  by gossip until  t h e  decis ion is  held  t o  s t a n d  f o r  

t h e  proposi t ion t h a t  t h e  WISHAKTS lied t o  t h e  2d DCA in saying they  did not  h a v e  a 

hear ing  when they  did,  r a t h e r  than  t h e  t r u t h ,  t h a t  a r u l e  w a s  v io la ted .  

A t  t h e  same t ime CHARLES is a t  t r i a l  b e f o r e  t h e  Bar g r i e v d n c e  s y s t e m  b e c a u s e  

h e  re fused  t o  obey void and  u n r e n d e r e d  o r d e r s  t h a t  p u t  TIFFANY a t  jeopardy.  

The  law is s imple ,  you c a n n o t  p u t  a c a s e  t o  t r ia l  whi le  i t  is n o t  a t  issue. 

You c d n n o t  t a k e  a ch i ld  from d person  who hd5 physical  c u s t o d y ,  l awfu l ly  

r e c e i v e d  from t h e  f a t h e r  wi thou t  giving them a d u e  p r o c e s s  hear ing.  

T h e  problem mani fes t  by this  c a s e ,  s t e m s  f r o m  t h e  f a c t  t h a t  t h e  moral v a l u e s  we 

w e r e  r a i r e d  wi th  have  fa l len i n t o  d i s r e s p e c t ,  a n d  t h a t  w i t h o u t  mutual ly  a g r e e d  upon 

va lues ,  t h e  C h r i s t i a n  E th ic  under lying our l aws ,  w e  have  no  laws,  for t h a t  w a s  t h e  r o o t  

of Obr law. 

Without  a p roper  moral y a r d s t i c k ,  commonly a g r k e d  upon, e v e r y o n e ' s  s e n s e  o f  

jus t ice  is o u t r a g e d .  

The  judges being a w a r e  of this ,  a n d  l e f t ,  more  t o  a d m i n i s t r a t e  than  t o  judge, 

become defens ive ,  a n d  when a "t roublemaker"  l ike  CHARLES who is  rea l ly  only t ry ing  t o  

p r o t e c t  TIFFANY a n d  k e e p  t h e  family i n t a c t ,  in a n  e r a  when d i v o r c e  c a n n o t  be d e f e n d e d ,  

w h e r e  t h e  c l e a n  hands d o c t r i n e  is no t  unders tood ,  mch less  unders tood ,  a n d  w h e r e  soc ia l  



workers  c a n n o t  e v e n  ment ion morals ,  for f e a r  o f  o f fend ing  their  c l i e n t s  sens ib i l i t i e s ,  a n d  

losing their  jobs, i s  i t  small  wonder  t h a t  a c l a s h  has  occured .  

CHARLES w a n t s  TIFFANY p r o t e c t e d  dnd s h e  h a s  n o t  been.  

T h e  c o u r t s  w a n t  t h e  c a s e  t o  g o  a w a y ,  r a t h e r  than f a c e  how far w e  have  corne 

f r o m  sound pr inciples  of jus t ice .  

T h e  only d i f f e r e n c e  in this c a s e  c a m e  a b o u t  b e c a u s e  CHARLES w a s  m a d e  a 

n e c e s s a r y  p a r t y ,  and  h e  doesn ' t  hand le  all  t h a t  eas i ly .  

A t  t h e  p r e s e n t  t ime  CHARLES is  being a t t a c k e d  in t h e  bar  for r e f u s i n g  t o  o b e y  

void and unrendered  o r d e r s  t h a t  j eopard ized  TIFFANY. 

WISHART has  just  los t  t h e  l as t  t r i a l  s i n c e  they  had orily old e v i d e n c e ,  a n d  t h a t  

b e c a u s e  they had n o t  been a l lowed  t o  s e e  TIFFANY, much less  have  her in their  c u s t o d y  

d s  t h e  l aw if fol lowed would requ i re .  

The  JUDGElVENT i s  void and  voided bu t  t h e  U ISHARTS have  n o t  b e e n  r e s t o r e d .  

They hdve e v e n  been  s t r ipped  of their  v i s i t a t ion  for t h e  c o u r t s  wold riot e r l f o r c e  

e v e n  t h a t .  

The  ques t ion  i s  c a n  t h e  l aw be made  t o  work,  or n o t ?  



ARGUMENT 

T h e r c  d r e  s e v e r d l  p o i n t s ,  s o m e  si:~:'.:, sg.nt. ~ o v c l ,  drld sorne of f i r s t  impression, 

dnd dl l  c o r n p l i c d t e d  by t h e  m a t t e r s  s e t  2 : :  i7 T h e  F la .  Bar J o u r .  Vol. LXI,  No. 10,  No- 

v c m b c r  1987 ,  p a g e  I I ,  a r t i c l e  e n t i t l e d  "Family  L a w  J u d i c i a l  S y s t e m ,  I n d i c t m e n t  f r o m  

wi th in"  t o  Ir: d e d l t  w i t h  in th i s  + p e a !  ?deed u?oq !"l d i s c r e t i o n a r y  j r ~ r i s d i c t i o n  of t h e  

S u p r e m e  C o u r t ,  g r a n t e d  by R u l e  9,03O(a)(2)(A)(i i i- iv)  wherein t11t.y r e a d :  

RULE 9.030. J u r i s d i c t i o n  of C o u r t s  

( a )  J u r i s d i c t i o n  of S u p r e m e  C o u r t .  

(2)  D i s c r e t i o n a r y  J u r i s d i c t i o n .  T h e  d i i c r e t i o n d r y  jc~r isd ic t ior i  of t h e  
S u p r c ~ n e  C o u r t  may  be s o u g h t  t o  r e v i e u p :  

(A)  d e c i s i o n s  of d i s t r i c t  c o u r t s  of d p p e a l  t h a t :  

(iii) exp res s1  y a f f e c t  a c l a s s  of  cor is t i  tu t ior ia l  ... of f i c e r s ;  

( iv)  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  d d e c i s i o n  of a n o t h e r  d is -  
t r i c t  c o u r t  o f  a p p e a l  o r  of t h e  S u p r e n e  C o u r t  on  t h e  s d m e  q u e s t i o n  of law; 

Oeginning w i t h  t h e  f i r s t  q u e s t i o n  ir,t. dck: 

QUESTION I 

WHEN A M A T T E R  IS P U T  T O  TRIAL I N  VIOLATION O F  RULE 1.440, 
FLA. R. CIV. P., OVER OBJECTIONS,  SHALL NOT THE JUDGEMENT 
THAT ENSUES BE VOID A N D  THE P A R T I E S  R E S T O R E D  T O  THEIR STA-  
TUS AS THOUGH THE T R I A L  NEVER O C C U R E D  AND THE JUDGEMENT 
WAS NEVER RENDERED? 

T h e  I?cc:ord on Appea l  in t h e  c d c c  f U ' i sha r t  e t  ux ,  v. B a t e s ,  e t  al., 4 5 7  So.2d 

342 (Fld.  2 0  DCA 1986)  s h o w s  t h a t  by crd-;.r of C o u r t  (.-\: p. 7 4 6 ,  p. 2 4 5  11 3,  p. 246  11 

I ~ ( c ) )  WISkIAl<T d m e n d e d  the i r  p l edd ing  :> d!low t'lern t o  p r o v e  up LESLIE'S  u n c l e a n  

hdntis  t o  bdr h e r :  f rom (A: p. 248-251)  t% C o u r t  cf C h a n c e r y  S e c t i o n  61.01 1 ,  F la .  S t a t .  

(19851, LI'.S!-IE r e s p o n d e d  b y  a mot ion  r 2  s!rike ( 4 :  pp. 252-2531 a n d  i t  w a s  n e v e r  

d i sposed  o f  ((4: p. 258 1 1 to p. 2 5 9  C: 5) which ! ~ c t  i5 found on t h e  face of t h e  

JIJI)CEVENT (A:  p. 2 1 2  9 f ,  p. 2 1 3  1 5,  / i d  p. 353).  

Rulc 1.440, F la .  R. Civ. P. (1985)  p r o v i d e s  i i  rc1cvd:i t  p x t :  



Rule 1.440. Sett ing Act ion for Trial  

(a) When a t  issue. An action i s  a t  issue df ter  any motions directed 
to the Idst pledding served hdve been disposcd of .... 

(b) Notice for Trial. Thereafter any party may f i le dnd serve a no- 
t ice that the drjtion i s  a t  issue and ready t~ be set for t r ia l  .... The Clerk 
shall then submit the notice dnd t'\e cace f i le to the Court. 

(c) Sett ing for Trial. I f  the Court finds the action ready to be set 
for tr ial,  i t  shall enter an Order f ~ x i n g  a ddtc for tr ial.  Tridl shall be set 
not less thdn 30 days from the sc.r~.iCe of the notice specified in subdivi- 
sion (h) .... 
Tht: cdse of Leeds v. C. C. Chemical Corp.. 233 So.2d 71 8, 71 9 (Fla. 3d DCA 

19731, c i t ing Ell is v. Ellis, 242 So.2d 745 (Fb .  k t3  DC.1 19711, a f ter  noting vdrious rno- 

tior15 to str ike various pleadings which were not dis?osed of redds in relevant part: 

The determinative question is whether a cause i s  d t  issue where, 
with tlie last responsive pledding reuired u ~ d e r  the rulcs, there also in 
~ i r n l t ~ ~ n e o u r l y  f i led a motion to str ike al l  or a part o f  the pleading to 
which such responsive pleading is directed .... (U )e hold that the cause is 
not , ~ t  issue while such motions directed to pleddings remdin irndisposcd 
of.  / i n  holding to the contrary the t r id l  cour t  was incorrect. 

IJlltil the cclusc i s  d t  issue I! may not sc t for prc t r ia l  co~l ference 
or for trial. See Rule 1.441) F.li.Civ.P., 39 F.S.:I.; Ellis v. Ellis, Fla.App. 
1971, 242 So.2d 745. 

The orders appedled from i c  -t.t.c.rsc.d. 

The law i s  settled, the fdctclal 5i?,;e:ion i s  cle2nt.r th,~? in the LEEDS case, and 

the JIJDGEVENT i s  void and must of  net:?; !o hdve &c.n reversed. 

State v. Batt le,  302 So.2d 782, 783 (Fld. 3d D C I  1979) redds: 

... The plain language of  the rules prornu!gated b y  the Supreme 
Court of Florida are binding upon :5c t r id l  and dppelldte courts. 

Johnson v l  McKinnon, 284 So.2d 231 (Fla. 2d DC -1 1973) reads: 

The objections to the introdclrtion of tbis de1:rc.c dre thdt i t  i s  
void, not authorized by Jaw, dnd !;at the court  was without ,jutllority or 
j l~r isdict ion to  render ... in the c d u v  : \ h~ re i n  i t  ..t.ds rendered. 

A decree rendered by a court  hdving j r is i ic t ion of the parties '3nd 
tho subject matter, unless reversed ... in soln-. proper porceeding, is not 
opcn to contrddict ion or impeach~ent ,  in respect to i ts  vdl idity, verity, 



or binding e f fec t ,  by  part ies or privies in any col lateral  action or pro- 
ceeding. 

When the decree is such a one a5 the court  has jurisdict ion to ren- 
der, the presumptions are a l l  in  favor of i t s  reular i ty  and val id i ty unt i l  
vdcdted by some proper prcceeding inst i tuted direct ly for the purpose o f  
correct ing errors therein, and cannot be attdcked ~ o l l ~ ~ t e r a l l y .  (Ci ted del.) 
A decree that is absolutely nul l  and void, however, may be col lateral ly  
assailed.... 

Jurisdict ion is simply power. ,417). pouver possessed by the judicial 
tribnndl, either a f f i rmat ive or negative, i s  jurisdiction .... 

" I t  i s  a well-settled ru le  that, jurisdict ion being obtained over t l ie 
person and the subject matter ,  no error in i ts  exercise can mdke the 
judgcrnent void. The author i ty to decide t x ~ n g  shown, i t  cannot be 
divestcd by being improperly or incorrect ly e-np!oated." (pg. 25) 

Though the cour t  may possesj jurisdiction of a cause, o f  the sub- 
ject-matter, and of the parties, i t  is s t i l l  l imi ted i n  i t s  modes o f  proce- 
durc. (Emphasis added) and in  the eutent and character of i t s  judgements. 
I t  must ac t  judicial ly in a l l  things, and cannot then transcend the power 
corlferred by the law. (Examples Cleleted) .... lnstdnces of this k ind show 
t l idt tlie general doctr ine stated by counsel i s  subject to many quali f ica- 
tion?. The jdgements mentioned, gi\.t.n in  the cases supposed, would not  be 
rnerr:ly erroneous. They would b? absolutely void, because the court  in 
rcntlw-ing them would transcend the l imits of i t s  author i ty i n  those cases." 
...W c must hold therefore (Becauw Equity Rule S9 hdd been violated), 
t l ~ ~ c t  t.llis dccrt!c was absolutely v n i ' j ,  not sirnpl y erroneous, irrcgular, or 
voidlll)Ic, and t l iat i t  was sbject !O col laterdl  a t tack herein. I t  was not  
crroncously mdde i n  the exercire cf jurisdiction. I t  was rendered wi thout 
()owr,r, w i t h o l ~ t  authority, without jvr isdict ion ... U e  cannot presume ... tlie 
col.lrt hdd jurisdict ion of the sbjec! ma:ter, kf :duW :lie record disproves 
i t  .... (Cites del.) (pg. 26) 

The p la in t i f fs  read i n  e v i d e ~ c e  the mandate o f  this court ,  ... showing 
tl ic rcvcrsal in this court...of the I+?cree of the c i rcu i t  court  .... (pg. 27) 

Sow the rule is that, when a j -~dgerrent  or decree is reversed, the 
defenddnt i s  en t i t l ed  to be restore? ro a l l  : h i l g c  which lie has lost there- 
by. 

Thc law and fdcts dre not justicidkl.2. Judgc l!-.nendez's "Findl Judgement of Uis- 

solution o f  Vdrriage" dated 26 February rlJnc pro tunc, De.cem5t.r 4, 1934 (,4: p. 21 1-21 8)  

is on i t ' s  fdcr: (A:  p. 212 ! f dnd pg. 21 3 " 5 )  s5ou.n ro bt. void ab-initio. Bl,lcks Law Die- 

tionary, 4th Ed. pg. 1745, VOID JUDGEL!ESTS; Bldc'.ts L d ~ v  Diction,~ry, 4th Ed. pg. 1746, 



VOIDABLE JUDGEMENT; 46 Am Jur 2d Judgements, D. Effect of Invalidity, 5 49 Void 

@ judgements.; .indl 5 50 Validation of judgements. 

In the case of Esch e t  al. v. Forester e t  al., 127  So. 336 (Fla. 1930) we f i n d  the 

law under we f ind  a sirniliar case wherein i t  readr: 

The cornplaintant filed a petition for rehearing, in which it was al- 
leged that the cause had not been s e t  down on bill and answer, ... that the 
court heard the case on bill and answer before the demurrer and motion 
to strike were disposed of, and f2iled to observe the rules of chancery 
practice in  the proceeding. 

Rule 85 and 86  of the Rules of Circuit Court Equity Actions pro- 
.;ide for the setting of ca5es dou.. !or hearing by either party after the 
c d l ~ ~ t :  i5 dt issue .... 

Causes in court shold be cor?d.~c ted in  an orderly manner in accor- 
dmcc with the rules prescribed. 

While it is the duty of the court to facilitate and not retard the 
determination of causes, (Cites del.), the rules are mddc to facilitate that 
d u t y .  

The appellant court is bound by the rules (Cite del.). 

All rules are  binding on the court and its clerk ds well as  on the 
litigdn ts and their counsel Cite del.) (pg. 337-3381 

Hi5torically this issue of putting a case to trial while not a t  issue was long 

settled and cctablished as a Rule of the Court of  Equity, and has the same e f f e c t  today, 

namely to mdke any decree, order or judgement void ab-initio, and subject to attack any- 

where and at d n y  time as thouh it did not exist. 

lpso f ~ t o ,  we are led into the next n n n  quesrions. 

QUESTION I1 

DID  THE SECOND DISTRICT COURT OF APPEAL OPINION AND MAN- 
DATE I N  THE WlSHART V. BATES, 487 50.20 342  (FLA. 20 DCA 1986)  I N  
REVERSING THE "FINAL JUDGEMENT OF DISSOLUTION O F  MARRIAGE" 

THEREBY VOID THAT JUDGELfENT? 

A S  hc15 been shown dbove, the JUI)SE\lEST \vds void db-initio, and that should 

havc been the intention of the first pdne!, 27d a5 ivell i t 's  d ~ t y .  



F.n examination of the Record on Appeal from the trial court (A: pp. 737-7511, 

and the appellate courts (A: pp. 586-594). and in particular the WISHARTS' brief (A: p. 
t 

586-594) shows that was the grounds the UISHARTS put forth, a violation of Rule 1.440, 

Fla. R. Civ. P. (A: p. 588). 

The Idw was settled, and the 2d DCA reversed and remanded the JUDGEMENT, 

thereby declarin it void wherein they said: 

Appellants appeal the denial of their petition for custody of their 
granddaughter. 

The court h a v i n ~  reviewed the record (emphasis added) finds that 
appelldnts should have been afforded an opportunity to be heard and pre- 
sent evidence a t  the cstody hearing. 

We therefore reverse and r e ~ a n d  for further proceedings consistent 
herewith. 

Since WISHART moved to reverse the void JUDGEfIENT since it was put to trial 

in violation of Rule 1.440, Fla. R. Civ. P. i t  must follow t h d t  the Court agreed with hirn. 

Why then did they not expressly sdy so? 

I'irst tlley no doubt determined t!1,1! LESLIE'S dissolution of rndrridge action WLIF 

none of the WISHARTS' business, for thdt is the normal course of things. 

Secondly, as is well known, the concept of  denial of due process of law is defined 

in Sheffey v. Futch, 250 So.2d 907, 910-91 1 (Fla. 4th Kt1  1971) as follows: 

... (D)ue process has been defined in non-criminal situdtions as con- 
templating reasonable notice and an opportunity to appear and be heard. 

... Due process is a relative term which rnust be shaped to the re- 
quirements of  each class of litigation. Specificdlly, in removal proceedings 
it means no more that notice and a trial according to the rilles set by 
constitutidn and statute. 

The first panel in reading the record (A: pp. 737-7511 which contained inter-alia 

WISHARTS letter to Judge Menendez objecting to the form and substance of TABIO'S . 

proposed "Final Judgement of Dissolution of 1.larriagew (A:  pp. 304-342) found more that 

the violation of the rule cited for reversal, and so they abstrdcted the rule violation into 



the defillition of due process. Article 1, Decl. o f  Rts., S 9. Due Pracess, Fla. Const.; U. S. 

Const. Article VI; U. S. Const. amend. V,; and, U. S. Const. amend. XIV,  D u e  Process. 

Blacks Law Dictionary, 4th Ed. pg. 1482, REVERSE; Atlantic Coast Line Railroad 

v. St. Joe Paper Co., 216 F.2d 832, 833 (U.S.C.A. 5th Cir. 1954); and, Securities and 

Exchange Commission v. C. M. Joiner Leasing Corp, e t  al., 53 Fed-Sup'p. 71 4,  71 5 (U.5. 
' 

Dist. Ct. N. D. Texas 1944) are dispositive of the question of what the reversal in the 

Bates v. Wishart opinion meant. -- 

- 

Blacks Law Dictionary, 4th Ed. pg. 1482, defines REVERSE to mean: 

REVERSE. To overthrow, vacate, set aside,' make void, annul, repeal, or 
revoke, as to reverse a judgement, sentence or decree, or to change to 
the contrary or to a former condition. (Cites del.) 

In dcfining the term "to reverse a judgement", Atlantic Coast Line Railroad V. St. 

Joe Paper Co., 21 6 F.2d 832, 833 (U.S.C..A. 5 th Cir. 1954) cites Webster, as saying: 

... To reverse a judgement ... vedns to overthrow i t  by a contrary 
decision, to make it void, to undo or annul i t  for error. 

Securities and Exchange Commission v. C. M. Joiner Leasing Corp, e t  al., 53 Fed. 

Supp. 714 ,  715 (U.S. Dist. Ct. N. D. Texas 1944) dddresses the language of the opinion 

which s,lys: 

We therefore reverse and remand for further proceedings consistent 
hcrcwith. 

Thc court in the 5. E. C. case reflected: 

There is a paucity of decision to light the way. Probably because it 
does not need any more light. "Reversed" means "setting aside, annuling, 
[or] vacating." (Cite del.) Where a judg~ment is reversed and the cause 
remanded, the effect  of the reversal is only to set aside the judgement, 
unless it 1s apparent from the opinion of the court that the ddjdication 
was intended to be a final disposition. (Cite Del.) When the words "rever- 
sed" and "remanded" are used, it wold be error...for the court below not 
to awdrd a new trial. To the sdme effect is a direction by the appellate 
court that the case is "reversed fcr proceedings consistent with this opin- 
ion ." 
Would it befair to say that the vcid JUDGEIIEST was voided by the 2d DCA in 

i t ' s  opinion cited as Wishart et ux, Y. Bates, e t  a\.. 457 5o.M 3kZ (Fla. 2d DCA 1956). 



QUESTION 111 

ARE THE WISHARTS ENTITLED TO THE AWARD O F  APPELLATE COSTS 
AFTER HAVING PREVAILED BEFORE THE 2D DCA I N  THE CASE O F  

WISHART V. BATES, 487 487 So.2d 342 (Fla. 2d DCA 1986)? 

The \VISHARTS reversed  t he  void JI!DCE\.14YT and obtdined d r e t r i a l .  

Fla. R. App. P. 9.400(a) provides: 

Rule 9.400(a) Costs.... 

(a) Costs .  C o s t s  shall k ?dyed in fdvor of the prevailing pdr ty  Un- 
Ie5s the c o u r t  o rders  o therwise  .... 
Di Teodoro v. Lazy  Dolphin Development Company, 1132 So.2d 625, 626 (Fld. 3d 

DCA 1983) provides the rule  a s  i t  reads:  

Under Florida Rule of  Appel late  Procedure  9.430(d), t h e  prevailing 
par ty  in this cou r t  is autornarically en t i t l ed  to tdat ion of  ce r t a in  
enumera ted  c o s t s  unless o therwise  d1rectt.d by the  r e spec t i ve  c o u r t s  o f  
dpprldl. the  rule expressly provides: 

C o s t s  shall  be taxed by t he  lower tribundl on motion served  
within 30 days  a f t e r  issuance of the  mdflddte. 

The WISHARTS prevai led a n d  a r e  en t i t l ed  to the  $1,261.77 tdxed a s  c o s t s  below 

by Judge Taylor (A: p. 223 1 1 and  224 1 10). 

QUESTION IV 

DOES NOT THE PRINCIPLE O F  RE5 JUDICATA BAR THE SECOND 
PANEL WHICH HAD NO ACCESS TO THE RECORD O F  APPEAL TO 
OVERTURN THE JUDICIAL WORK O F  THE FIRST PANEL OVER 16 

MONTHS LATER AND PARTICULARLY WHEN THE PLAIN MEANING O F  
THE PRIOR OPINION OF THE FIRST PANEL \ 'AS LOST ON THE SECOND 

PANEL SINCE THEY CLEARLY DID NOT LOOK BEHIND IT? 

%'ITIl/qIIT properly appea led  and cvc r t rned  tht. J IDCE\ . \EXT c i t ing  tlit. violatioci o f  

Rule 1.440, Fla. ,R. Civ. P.. 

Wh,it t l~c  second panel has  done i ;  :o t r y  to  dis:t.rn the %,hole opinion f rom i t ' s  

cryptic w o r d i ~ ~ g .  



WISHART won, the magic word "reversed" is there,  but the court  refuses even to 

read-  WISIiARTS' brief which se t  forth the basis for their prior success, the violation o f  

the rule (A: p. 788-794) which the  f irst  panel callgd a violation of due process. 

The appendix accompanying WISH?RTSf brief se ts  forth the fac ts  relied on by 

WISIIART, the Rule violation (A: pp. 796-7931. 

J f  the second panel will not respond to suSstdntivt. rnj t ters ,  they procedural 

requiremen tr will work as  well. 

Si~tc:en months had gone by and res judicdtd bdrs the cour ts  from trying to 

ovcrturri the prior decisionGray v. Gray, 107 So. 261 (Fla. 1926); Coleman v. Coleman, 

190 So.2d 332 (Fla. 19661, but rather it is their duty to enforce i t ' s  mandate so as  to 

rcstorc. TIFFANY to BOBBIE'S primary residency status,  and as well to provide such 

protective orders as will undo the  results of not seeing her for so long contrary to law. 

QUESTION V 

COULD LESLIE RAISE THE ISSUE OF CHANCE OF VISITATION I N  THE GUISE OF AN 
ILI-EGAL GRANTING O F  CUSTODY WITHOUT AN EVIDENTIARY HEARING WITHOUT 

RUNNING AFOLIL OF THE CLEAN HANDS DOCTRINE? 

LEll-JE changes sides of the arg1lr~:nt and drg!!ed that Judge Taylor could not 

grdnt visitdtion without an evidentiary h:.~ring (4: pp. 3 3 5 )  dnd went on to r e f l ec t  tliat 

CIIAI1LEY never had visitation (,A: p. Sl 2 )  u.hcn i7 fact he had ( A :  pp. 752-757). 

1-EFI-IE used CHARLES law, but dc?dt'd her 0u.n deceit ,  for had she presented tile 

trutl-1, tht: Taylor visitation order alould be voided as  it deserved, for it reduced tlie 

\VIYIIA[ITC visitation arbitrarily, and the \I ISH.-IRTS \sould h ,~ve  returned to the schedule 

set  bu Judge Hodges (A: p. 757). 

The only legal point LESLlE rais.2d on her in!t:r-loc\~tory appeal ?he h i n t e d  wit11 

hrtr deceit .  

This was hardly the first time ((-7: pp. 243-2511. 

Jl.l(ll;t> Fdlsone even mentioned hcr deception in onc of hi? ordvrs  (!I: p. 752 11 2). 



How can LESLIE continue to l ie  to the court  dnd not be expelled from the Court  

@ o f  Chancery due to  the clean hands doctr ine? 

Ryan v. Ryan, 277 So.2d 266 (Fla. 1973) speaks to that question where on page 

272 i t  r e d s :  

FRAUD 
. ~ 

Now we find, however, that by v i r tue of the new legislat ive act ion 
thdt the clean hands principle has &en elimindted in mdrriage dissolution 
except for fraud and deceit which are dlwdys dvdildble in  our courts. 

However, i t  is clear that CHARLES was jdiled tivice because of lies. 

For note, that i n  spite of LESLIE'S prcclevi ty to prevdricdtion, the Courts dre 

s t i l l  a f te r  closing out the WISHARTS by dny medns a t  hdnd. 

How, otherwise could the second pdnel have drr ived d t  the conclusion thdt  

WlSHAIlT.? were claiming they did not  hdve d hedring when in  fact  they had two days o f  

d hedring which was from the beginning a rnistridl Secdse i t  was held in v io lat ion o f  the 

~ I I  11:s t h , ~  t govern such things. 

QUESTION V I  

WHAT ARE THE CAUSES THAT LED TO THE BREAKDOWN OF THE FAMILY LAW 
COURT IN THE STATE OF FLORIDA, AND WHAT ARE THE REMEDIES? 

The Fla. Bar Jour. Vol. LXI, No. 1'3, Noverl.lker 1957, page I I, ar t ic le  ent i t led  

"Family Law Judicial System, Indictment from within" h,\r sounded the alarm o f  what 

everyone knew to be true. 

In tl ie present case, RANDY'S f i rst  attorney u i t  the f ~ r n i l y  Idw pract ice because 

o f  inter-dl id what he experienced in  t h i s  cdse. 

The dttorney who replaced him l e f t  the przct ice of lclw to  at tend bible school so 

dS to provide an dl ternat ive to the c o r t r  which hdve failed. 

If one were to read the grand words in  Sections 61.001 and 61.011, Fla. Stats. 

(19831, dnd in Ryan v. Ryan, 277 So.2d 266 (Fld. 1973) concerning how seriously the 

i r r ~ t r i c v ~ h l y  broken ques t ion  would be addressed, uh ich  \v,\s c r u s h e d  by Riley v. Riley,  



271 So.2d 181 (Fla. 1st DCA 1972), the only atte.npt to deny a dissolution petition, and 

see what happened to the clean hands doctrine in Johnson v. Johnson, 254 So.2d 231, 

where even the outrage against lying was ignored. 

Attorneys are constitutional officers pursuant to Art. V, 5 15, Fla. Const. and as 

such have the right to petition the Suoreme Court with or without a conflict decision, 

dnd the Supreme Court has the discrtl!~ondry to hedr it's dttorneys, so CHARLES now 

pet~t ions the Court in his capacity as d7 officer of the Court to consider, that i t  is not 

better ddlninistrati~n abd specialiatio~ that is needed, for that can only produce a 

technocrdt, with great skill perhaps, bu: txith no great vdlues. 

The following situations make the f d m i l y  ldul practice imposible. 

F ~ r s t  liars go unpunished. 

k o n d ,  HRS and the other social workers stdte that they cdnnot make moral 

judgements because that would be imposing religion upon persons in violation of tlie 

sepdrdtion of  Church and state. 

The consequence is that a woman can as one worker w i d ,  "Sleep with 5 men a t  a 

time, and still be fit to keep her child. 

Isn't it obvious what that daughter will grow up to be like? 

Don't the Courts know that humd7s bond to their mates? 

I t  is imperative that the cledn hdnds doctrine be restored, that the Christian 

ethic be applied in deciding curtody issues, for thdt is the foundation of our law. King v. 

Daniel, 1 1  Fla. 91, 99 (1864-5); Randolph v. Randolph, 1 o . 2 d  480, 481 (Fla. 1941); State  

ex re!. Singleton v. Woodruff, 13 So.2d 734, 705. (Fla. 19b3). 



CONCLUSION 

Thc WISHARTS s tar ted  out with a responsibility for TIFFANY, dnd ended up with 

CHARLEY going to jail twice just to get  a hearing. 

Thc Courtr have lost their respect in direct proportion to the degree they have 

Ic't t l ~ c  ~rlur.dl vdlues fall into disreputlc. 

HRS writes reports  from whole cloth without ta!+irig to witnesses, e t ~ . .  

Now we have aids, drug wars, b o k e n  homes, and do not where to turn. 

WISHART won the appeal because the courts  had d zeal to handle the case  rdtt1t.r 

that  to address the fact  that  the %ISH,ARTS utt.re carrying the responsibilities for 

TIFFANY that LESLIE had discarded in pclrsuit o f  her right5. 

The whole concept of clean h a n h ,  is to help, tdke jurisdiction if you will, when 

the petitioner is willing to take up his responsibilities ds \yell a s  demand his rights. 

Wh+?n the Courts  a r e  too busy hdqdling cases,  rdther than searching out the  trutll, 

they also get  careless with their procedures as ~vel l ,  and so CHARLES hds kept the case  

dlive, when all the WlSHARTS desire is to see thdt TIFFANY is cared for.  

WISHART has never lost custody o f  TIFFASY Idwfully, and the Court hds the  

power, since it has failed to help the family in the past, to invoke the clean hands ,  

doctrine against LESLIE, and deliver TIFFANY iqto the UISHARTS hands, who will tllt.1) 

go about what they were doing a t  the &ginning, trying to m a i n t ~ i n  the fdlily 

relationships. 

CHARLES does not  like to  tell cl ients that u.hat the law is cannot be practiced in '  
I 

the courts  without great  sacrif ice,  much less u,hdt others say, it is wrong but there is 

nothing you can do. 


