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STATEMENT OF THE CASE AND FACTS 

T h i s  case is before this c o u r t  by virtue of the 

certification of express conflict contained within the opinion of 

the Third District Court of Appeal. 

Petitioner is a "contractor" under Florida's Mechanic's Lien 

Law. Respondent is an "owner" under the same law. 

Petitioner contracted tor its work with the developer who is 

not a party to this appeal. When the contract went unpaid at the 

conclusion of all of the construction, Petitioner recorded its 

claim of lien. The lien was recorded on July 1, 1985. The legal 

description was amended through the recording of a second claim 

of lien on August 29, 1985. 

Five and one-half months after recording the initial claim 

of lien, Petitioner filed its complaint seeking to foreclose the 

lien. Petitioner had not served a final contractor's aff idavit 

on the owner prior to filing the lawsuit as required by Section 

713.06(3) (d)1, Fla. Stat. (1985). The developer tiled a motlon 

to dismiss citing non-compliance with Section 713.06(3)(d)l, Fla. 

Stat. (1985). 

Six and one-half months after recording the claim of lien, 

(and one month and 2 days after filing the lawsuit), Petitioner 

served the final contractor's affidavit. Subsequently, 

Petitioner was granted leave to amend the complaint to allege 

compliance with the statute. 

While this was occurring, the developer sold a condominium 

unit to Respondent. Petitioner sought leave to again amend its 
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c o m p l a i n t  t o  a d d  R e s p o n d e n t  a s  a n  a d d i t i o n a l  p a r t y  d e f e n d a n t  

s i n c e  s h e  was now t h e  o w n e r  o f  t h e  p r o p e r t y  a g a i n s t  w h i c h  

P e t i t i o n e r  s o u g h t  t o  i m p r e s s  a l i e n .  

A f ' t e r  f i l i n g  a n d  s e r v i n g  t h e  s e c o n d  a m e n d e d  c o m p l a i n t ,  

R e s p o n d e n t  f i l e d  h e r  m o t i o n  t o  d i s m i s s  a l l e g i n g  n o n - c o m p l i a n c e  

w i t h  t h e  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  s t a t u t e .  T h e  t r i a l  c o u r t  

d i s m i s s e d  t h e  s e c o n d  amended  c o m p l a i n t  a s  t o  R e s p o n d e n t  o n  t h a t  

b a s i s  w i t h o u t  l e a v e  to  amend. 

T h e  ~ h i r d  Dis t r ic t  a f f i r m e d  t h e  d i s m i s s a l  o n  t h e  b a s i s  o f  

M a r d a n  K i t c h e n  C a b i n e t s ,  I n c .  v. B r u n s ,  3 1 2  So.2d  7 6 9  ( F l a .  3 d  -- 

DCA 1 9 7 5 ) .  I n  i t s  a f f i r m a n c e ,  t h e  T h i r d  D i s t r i c t  c e r t i f i e d  

d i r e c t  c o n f l i c t  w i t h  --- McMahan C o n s t r u c t i o n  Co. v. C a r o l ' s  C a r e  

C e n t e r ,  4 6 0  So.2d 1 0 0 1  ( F l a .  5 t h  DCA 1 9 8 4 ) .  

T h i s  c o u r t  is a s k e d  t o  r e s o l v e  t h e  c o n f l i c t .  
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SUMMARY OF ARGUMENT 

S i n c e  1 9 5 0  t h i s  c o u r t  h a s  h e l d  t h a t  t h e  f a i l u r e  t o  t i m e l y  

s e r v e  a  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  i s  a n  e r r o r  w h i c h  may b e  

c u r e d  by  s u b s e q u e n t  a c t i o n .  The s u b s e q u e n t  a c t i o n  is by s e r v i n g  

t h e  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  w i t h i n  t h e  l i f e  o f  t h e  l i e n ,  and  

s e e k i n g  l e a v e  t o  a m e n d  t h e  c o m p l a i n t  t o  s p e c i f i c a l l y  a l l e g e  

d e l i v e r y  o f  t h e  c o n t r a c t o r ' s  a f  f  i d a v i t .  T h a t  p r o p o s i t  i o n  of  l a w  

h a s  r e m a i n e d  i n t a c t  t h r o u g h o u t  s e v e r a l  a m e n d m e n t s  t o  t h e  

m e c h a n i c ' s  l i e n  law.  

The d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  i n  t h i s  c a s e  is  i n  d i r e c t  

c o n £  l i c t  w i t h  s e v e r a l  d e c i s i o n s  o f  t h i s  c o u r t  a n d  n u m e r o u s  

d e c i s i o n s  o f  e a c h  a p p e l l a t e  d i s t r i c t ,  i n c l u d i n g  t h e  T h i r d  

D i s t r i c t .  T h e  b a s i s  o f  t h e  T h i r d  D i s t r i c t ' s  o p i n i o n  i n  t h i s  

c a s e ,  t o  w i t :  - M a r d a n  K i t c h e n  C a b i n e t s ,  I n c .  v. B r u n s ,  312 So.2d 

7 6 9  ( F l a .  3d DCA 1 9 7 5 ) ,  c a n  b e  c o n s t r u e d  t o  b e  c o n s i s t e n t  w i t h  

t h i s  c o u r t ' s  e a r l i e r  d e c i s i o n s .  However,  w i t h  t h a t  c o n s t r u c t i o n ,  

Mardan h a s  b e e n  m i s a p p l i e d  t o  t h e  f a c t s  o f  t h i s  c a s e .  

The l a w  h a s  b e e n ,  and s h o u l d  r e m a i n ,  t h a t  t h e  c o n t r a c t o r  who 

i n i t i a t e s  a  s u i t  t o  f o r e c l o s e  i t s  l i e n  p r i o r  t o  s e r v i n g  t h e  f i n a l  

c o n t r a c t o r ' s  a f f i d a v i t  c a n  r e m e d y  t h a t  b y  s e r v i n g  t h e  f i n a l  

c o n t r a c t o r ' s  a f f i d a v i t  and  s e e k i n g  l e a v e  t o  amend t h e  f o r e c l o s u r e  

c o m p l a i n t  t o  s p e c i f i c a l l y  a l l e g e  c o m p l i a n c e  w i t h  t h e  a f f i d a v i t  

r e q u i r e m e n t .  
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ARGUMENT 

A  CONTRACTOR MAY CURE THE FAILURE TO SERVE A  
F I N A L  CONTRACTOR'S  A F F I D A V I T  B E F O R E  
I N S T I T U T I N G  S U I T  BY AMENDMENT O F  I T S  
COMPLAINT AFTER SERVING THE AFFIDAVIT 

T h i s  c a se  i n v o l v e s  t h e  o p e r a t i o n  o f  F l o r i d a ' s  M e c h a n i c ' s  

L i e n  Law,  C h a p t e r  7 1 3 ,  F l a .  S t a t .  T h e  q u e s t i o n  t h e  c o u r t  m u s t  

d e c i d e  is w h e t h e r  a c o n t r a c t o r  who i n s t i t u t e s  s u i t  t o  f o r e c l o s e  

i t s  c l a i m  o f  l i e n ,  t h e n  s e r v e s  i t s  a f f i d a v i t  r e q u i r e d  b y  t 

7 1 3 . 0 6 ( 3 ) ( d ) l ' a n d  s e e k s  l e a v e  t o  a m e n d  i t s  c o m p l a i n t  more t h a n  

f i v e  d a y s  a f t e r  s e r v i n g  i t s  a f f i d a v i t  t o  s p e c i f i c a l l y  a l l e g e  t h e  

s e r v i n g  o f  t h e  a f f i d a v i t ,  h a s  s t a t e d  a c a u s e  o f  a c t i o n .  T h e  

T h i r d  D i s t r i c t  h a s  a n s w e r e d  t h i s  q u e s t i o n  i n  t h e  n e g a t i v e  i n  i t s  

d e c i s i o n  r e p o r t e d  a t  512  So.2d 1 1 1 2  ( F l a .  3d DCA 1 9 8 7 ) ,  a d h e r i n g  

t o  i t s  p r e v i o u s  d e c i s i o n  i n  M a r d a n    itch en c a b i n e t s ,  I n c .  v .  

B r u n s ,  3 1 2  So .2d  7 6 9  ( F l a .  3 d  DCA 1 9 7 5 ) .  T h a t  d e c i s i o n  d i r e c t l y  

c o n f l i c t s  w i t h  t h e  d e c i s i o n s  o f  t h e  F i r s t ,  F o u r t h  a n d  F i f t h  

D i s t r i c t s  i n  t h e  f o l l o w i n g  cases: J o h n s o n  v. W e s t  F l o r i d a  G a s  & - 

F u e l  Co., 1 0 5  S o . 2 d  3 7 3  ( F l a .  1st DCA 1 9 5 8 ) ;  T o w n s e n d  v. G i l e s ,  -- 

DCA C o q u i n a ,  L t d .  v. N i c h o l s o n  

C a b i n e t  C o m p a n y ,  5 0 9  S o . 2 d  1 3 4 4  ( F l a .  1st DCA 1 9 8 7 ) ,  S h o r e s  - 

o f  I n d i a n  R i v e r ,  I n c .  v. G a r t  u r b a n  ~ s s o c i a t e s ,  Inc . ,  

8 9 3  ( F l a .  4 t h  DCA 1 9 8 5 ) ,   ish hop S i g n s ,  I n c .  v. M a g e e ,  4 9 4  So .2d  -- 

( F l a .  DCA a n d  McMahan C o n s t r u c t i o n  C o m p a n y ,  --- - 

I n c .  v.  C a r o l ' s  C a r e  C e n t e r ,  I n c . ,  4 6 0  So .2d  1 0 0 1  ( F l a .  5 t h  DCA 

1 9 8 4 ) .  J u r i s d i c t i o n  v e s t s  i n  t h i s  c o u r t  p u r s u a n t  t o  A r t i c l e  V ,  
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S e c t i o n  3 ( b ) ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n .  1 

The d e c i s i o n  u n d e r  r e v i e w  a l s o  d i r e c t l y  c o n £  l i c t s  w i t h  t h e  

d e c i s i o n s  o f  t h i s  c o u r t  i n  H a r d e e  v. R i c h a r d s o n ,  47  So .2d  5 2 0  

( F l a .  1 9 5 0 )  a n d  - Moore v. C r u m ,  - 6 8  S o . 2 d  3 7 9  ( F l a .  1 9 5 3 ) .  T h e  

d e c i s i o n  u n d e r  r e v i e w  a l s o  c r e a t e s  i n t r a - d i s t r i c t  c o n f l i c t  w i t h  

W a l t e r  H a r v e y  C o r p .  v.  C o h e n - A g e r ,  I n c . ,  3 1 7  So.2d 7 7 5  ( F l a .  3d - 

DCA 1 9 7 5 )  a n d  O p p e n h e i m  - v. N e w p o r t  - S y s  t e m s  - D e v e l o p m e n t  

C o r p o r a t i o n ,  3 4 8  So .2d  3 2 8  ( F l a .  3d DCA 1 9 7 7 ) .  

A m i c u s  C u r i a e  a s s e r t s  t h a t  t h e  l a w  i n  F l o r i d a  h a s  a l w a y s  

b e e n  t h a t  a  l i e n o r  who s e r v e s  a  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  

s u b s e q u e n t  t o  f i l i n g  s u i t  t o  f o r e c l o s e  t h e  l i e n ,  t h e r e b y  v i o l a t i n g  

t h e  m e c h a n i c ' s  l i e n  l a w ,  c a n  cor rec t  t h e  v i o l a t i o n  by s e r v i n g  t h e  

f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  t h e n  s e e k i n g  l e a v e  t o  a m e n d  t h e  

i n i t i a l  c o m p l a i n t  t o  s p e c i f i c a l l y  a l l e g e  c o m p l i a n c e  w i t h  t h e  

a t £  i d a v i t  r e q u i r e m e n t .  S i n c e  t h e  1 9 6 3  a m e n d m e n t  t o  t h e  

m e c h a n i c ' s  l i e n  l a w  a d d e d  t h a t  t h e  a f f i d a v i t  m u s t  b e  s e r v e d  a t  

l e a s e  f i v e  d a y s  p r i o r  t o  i n s t i t u t i n g  s u i t ,  t h e  m o t i o n  f o r  l e a v e  

t o  amend m u s t  b e  made a f t e r  f i v e  d a y s  f r o m  s e r v i n g  t h e  a f  f  i d a v i t .  

HISTORY OF MECHANIC'S LIEN LAW 

The s e c t i o n  o f  t h e  m e c h a n i c ' s  l i e n  l a w  t h a t  is  o f  c o n c e r n  i n  

t h i s  a p p e a l  is  S e c t i o n  7 1 3 . 0 6 ( 3 ) ( d ) l I  w h i c h  p r o v i d e s :  

( d )  When t h e  f i n a l  p a y m e n t  u n d e r  a  d i r e c t  
c o n t r a c t  becomes d u e  t h e  c o n t r a c t o r :  

W h i l e  n o t  f o r m i n g  a  b a s e  f o r  j u r i s d i c t i o n ,  i t  s h o u l d  b e  n o t e d  
t h a t  t h e  d e c i s i o n  u n d e r  r e v i e w  a l s o  c o n f l i c t s  w i t h  t h e  d e c i s i o n  
o f  t h e  F i f t h  C i r c u i t  C o u r t  o f  A p p e a l s  i n  Ramada  D e v e l o p m e n t  -- 

a Company v .  R a u c h ,  644 F.2d 1097  ( 5 t h  C i r .  1981).- 
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1. T h e  c o n t r a c t o r  s h a l l  - g i v e  t o  t h e  o w n e r  a n  
a f f i d a v i t  s t a t i n g ,  i f  t h a t  b e  t h e  f a c t ,  t h a t  
a l l  l i e n o r s  u n d e r  h i s  d i r e c t  c o n t r a c t  h a v e  b e e n  
p a i d  i n  f u l l  o r ,  i f  t h e  f a c t  b e  o t h e r w i s e ,  s h o w i n g  
t h e  name o f  e a c h  l i e n o r  who h a s  n o t  b e e n  p a i d  i n  
f u l l  i n  t h e  a m o u n t  d u e  o r  t o  b e c o m e  d u e  e a c h  f o r  
l a b o r ,  s e r v i c e s ,  o r  m a t e r i a l s  f u r n i s h e d .  T h e  
c o n t r a c t o r  s h a l l  h a v e  n o  l i e n  o r  r i g h t  o f  a c t i o n  
a g a i n s t  t h e  o w n e r  f o r  l a b o r ,  s e r v i c e s ,  o r  
m a t e r i a l s  f u r n i s h e d  u n d e r  t h e  d i r e c t  c o n t r a c t  
w h i l e  i n  d e f a u l t  f o r  n o t  g i v i n g  t h e  o w n e r  t h e  
a f f i d a v i t .  T h e  c o n t r a c t o r  s h a l l  e x e c u t e  t h e  
a f f i d a v i t  a n d  d e l i v e r  i t  t o  t h e  o w n e r  a t  l e a s t  5  
d a y s  b e f o r e  i n s t i t u t i n g  a n  a c t i o n  a s  a  
p r e r e q u i s i t e  t o  t h e  i n s t i t u t i o n  o f  a n y  a c t i o n  
t o  e n f o r c e  h i s  l i e n  u n d e r  t h i s  c h a p t e r ,  e v e n  i f  
t h e  f i n a l  p a y m e n t  h a s  n o t  b e c o m e  d u e  b e c a u s e  
t h e  c o n t r a c t  is  t e r m i n a t e d  f o r  a  r e a s o n  o t h e r  t h a n  
c o m p l e t i o n  a n d  r e g a r d l e s s  o f  w h e t h e r  t h e  
c o n t r a c t o r  h a s  a n y  l i e n o r s  w o r k i n g  u n d e r  h i m  o r  
n o t .  

T h i s  s e c t i o n  a p p a r e n t l y  h a s  i ts r o o t s  i n  C h a p t e r  3747 ,  Laws 

a o f  F l o r i d a  ( 1 8 8 7 ) .  The e i g h t h  s e c t i o n  o f  t h a t  a c t  p r o v i d e d  t h a t  

a  c o n t r a c t o r ,  when  r e q u i r e d  i n  w r i t i n g  t o  d o  s o ,  s h a l l  f u r n i s h  

t h e  p e r s o n  h a v i n g  t h e  w o r k  d o n e  a  c o r r e c t  l i s t  o f  a l l  p e r s o n s  

who, a s  s u b c o n t r a c t o r s  o r  m a t e r i a l m e n ,  were f u r n i s h i n g  m a t e r i a l s .  

R e f u s a l  t o  f u r n i s h  t h e  l i s t  c o u l d  b e  p l e d  a s  a  b a r  t o  t h e  l i e n  

c l a i m e d  f o r  w o r k  d o n e  u n l e s s  i t  c o u l d  b e  s h o w n  t h a t  a l l  c l a i m s  

f o r  m a t e r i a l s  s o  f u r n i s h e d  h a d  b e e n  p a i d .  A s  t h i s  c o u r t  

i n t e r p r e t e d  t h a t  s t a t u t e  i n  S u m m e r l i n  v. Thompson,  31 F l a .  369 ,  

1 2  So.  6 6 7  ( 1 8 9 3 ) :  

. . . t h i s  d o e s  n o t  i m p o s e  u p o n  a  p l a i n t i f f  t h e  
n e c e s s i t y  f o r  s t a t i n g  i n  h i s  a f f i d a v i t  t h a t  a  
d e m a n d  h a s  b e e n  m a d e  f o r  t h e  l i s t ,  a n d  t h e  s a m e  
f u r n i s h e d ,  o r  t h a t  no  demand h a s  b e e n  made,  a s  t h e  
c a s e  may be .  

I n  1 9 3 5 ,  t h e  l e g i s l a t u r e  a d o p t e d  C h a p t e r  1 7 0 9 7 ,  L a w s  o f  
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F l o r i d a  ( 1 9 3 5 )  , 2  w h i c h  p r o v i d e d  i n  S u b s e c t i o n  3  o f  S e c t i o n  4  o f  

t h a t  A c t :  

When f i n a l  p a y m e n t  b e c o m e s  d u e  t h e  c o n t r a c t o r  
f r o m  t h e  o w n e r ,  t h e  c o n t r a c t o r  s h a l l  g i v e  t o  t h e  
o w n e r  a  s t a t e m e n t  u n d e r  o a t h  s t a t i n g ,  i f  t h a t  b e  
t h e  f a c t ,  t h a t  a l l  l i e n o r s  c o n t r a c t i n g  d i r e c t l y  
w i t h  o r  d i r e c t l y  employed  by  s u c h  c o n t r a c t o r  h a v e  
b e e n  p a i d  i n  f u l l  o r ,  i f  t h e  f a c t  b e  o t h e r w i s e ,  
s h o w i n g  t h e  name o f  e a c h  s u c h  l i e n o r  who h a s  n o t  
b e e n  p a i d  i n  f u l l  a n d  t h e  a m o u n t  d u e  o r  t o  b e c o m e  
d u e  e a c h  f o r  l a b o r  o r  s e r v i c e s  p e r f o r m e d  o r  
m a t e r i a l s  f u r n i s h e d  a n d  d e s c r i b i n g  i n  a  g e n e r a l  
way  s u c h  l a b o r ,  s e r v i c e s ,  o r  m a t e r i a l s .  T h e  
c o n t r a c t o r  s h a l l  h a v e  n o  l i e n  o r  r i g h t  o f  a c t i o n  
a g a i n s t  t h e  o w n e r  f o r  l a b o r  o r  s e r v i c e s  p e r f o r m e d  
o r  m a t e r i a l s  f u r n i s h e d  u n d e r  h i s  c o n t r a c t  w h i l e  i n  
d e f a u l t  b y  r e a s o n  o f  n o t  g i v i n g  t h e  o w n e r  s u c h  
s t a t e m e n t  u n d e r  o a t h .  

T h i s  p r o v i s i o n  o f  t h e  s t a t u t e  now m a k e s  t h e  g i v i n g  o f  t h e  

a f  f  i d a v i t  b y  t h e  c o n t r a c t o r  a  p r e r e q u i s i t e  t o  a c q u i r i n g  a  l i e n .  

Where t h e  c o m p l a i n t  d i d  n o t  a l l e g e  t h a t  t h i s  c o n d i t i o n  p r e c e d e n t  

h a d  b e e n  m e t  o r  p e r f o r m e d ,  a  m o t i o n  t o  d i s m i s s  t h e  b i l l  o f  

c o m p l a i n t  w o u l d  b e  g r a n t e d .  D o d s o n  v .  F l o r i d a  N u r s e r y  -- & 

L a n d s c a p e  Co., 1 3 8  F l a .  8 8 7 ,  1 9 0  So. 6 9 5  ( 1 9 3 9 ) ,  a n d  ~ u k e r  v. 

W e b s t e r ,  1 4 0  E' la .  4 7 1 ,  1 9 1  So. 8 3 5  ( 1 9 3 9 ) .  S e e  a l s o  S h a d  v. - -- 

Arnow, 1 9  So.2d 612 ( F l a .  1 9 4 4 ) .  

I n  1 9 5 0  t h i s  c o u r t  t o o k  a  l o n g  a n d  h a r d  l o o k  a t  t h e  s a m e  

p r o v i s i o n  o f  t h e  m e c h a n i c ' s  l i e n  l a w  t o  c o n s t r u e  i t  i n  l i g h t  o f  

a l l  o f  t h e  p r o v i s i o n s  o f  t h e  m e c h a n i c ' s  l i e n  l a w .  I n  H a r d e e  v. 

R i c h a r d s o n ,  47 So.2d 5 2 0  ( F l a .  1 9 5 0 ) ,  p l a i n t i f f s  f i l e d  a  b i l l  o f  

W i t h  t h e  e x c e p t i o n  o f  o n e  s e c t i o n ,  C h a p t e r  17097  is a  c o p y  o f  
The Model M e c h a n i c ' s  L i e n  A c t ,  w h i c h  w a s  a p p r o v e d  by  t h e  N a t i o n a l  
C o n f e r e n c e  o f  C o m i s s i o n e r s  on U n i f o r m  S t a t e  Law i n  1932. Volume 
9  ULA 495. No o t h e r  s t a t e  h a s  a d o p t e d  it. S e e  S h e f  f  i e l d - B r i g g s  
S t e e l  P r o d u c t s  v. A c e  C o n c r e t e  S e r v i c e  Co., 6 3  So.2d 9 2 4  ( F l a .  
1 9 5 3 ) .  

GOSSm. McDONALD, Q O S S m  & CRAWFORD, P.A. 3595 Shertdan Street, Suite 204, Hollywood. Florida 33021 983-2828 



c o m p l a i n t  a s s e r t i n g  t h a t  t h e y  had i n  a l l  r e s p e c t s  c o m p l i e d  w i t h  

1 t h e  m e c h a n i c ' s  l i e n  l aw o f  F l o r i d a .  

T h e  d e f e n d a n t s  d i d  n o t  move  t o  d i s m i s s  t h e  b i l l  o f  
c o m p l a i n t  b u t  f i l e d  a n  a n s w e r  c o n t a i n i n g ,  among  
o t h e r  t h i n g s ,  a  d e n i a l  t h a t  t h e  p l a i n t i f f s  were 
e n t i t l e d  t o  a  l i e n  a g a i n s t  t h e  p r o p e r t y ,  a n d  a  
d e n i a l  t h a t  t h e  p l a i n t i f f s  " h a v e  i n  a l l  r e s p e c t s  
c o m p l i e d  w i t h  t h e  m e c h a n i c ' s  l i e n  l a w  o f  F l o r i d a . "  

A f t e r  t h e  a n s w e r  h a d  b e e n  f i l e d  t h e  p l a i n t i f f s  
s o u g h t  l e a v e  t o  amend  t h e i r  b i l l  o f  c o m p l a i n t  b y  
a l l e g i n g :  

" t h a t  t h e  p l a i n t i f f s  have  s e r v e d  o n  t h e  d e f e n d a n t s  
* * * a  s w o r n  s t a t e m e n t  o n  b e h a l f  o f  t h e  
p l a i n t i f f s  t h a t  t h e  p l a i n t i f f s  h a v e  p a i d  a l l  
l a b o r e r s  p e r f o r m i n g  l a b o r  o n  s a i d  l a n d  a n d  h a v e  
p a i d  f o r  a l l  m a t e r i a l s  u sed  on s a i d  l a n d  and t h a t  
no  l a b o r e r  o r  m a t e r i a l m a n  h a s  a n y  l i e n  a n d  h a s  
f i l e d  no  n o t i c e  o f  a n y  l i e n  a n d  t h e  t i m e  f o r  
f i l i n g  s u c h  l i e n ,  o r  n o t i c e  o f  s u c h  l i e n  b y  a n y  
m a t e r i a l m a n  or  l a b o r e r  d e a l i n g  w i t h  t h e  p l a i n t i f f s  
h a s  l o n g  p a s s e d  and no l a b o r e r  o r  m a t e r i a l m a n  c a n  
now a s s e r t  a n y  c l a i m  a g a i n s t  s a i d  l a n d  b y  r e a s o n  
o f  l a b o r  d o n e  o r  m a t e r i a l s  f u r n i s h e d  a t  t h e  
r e q u e s t  o f  t h e  p l a i n t i t f s .  

The  c o u r t  b e l o w  r e f u s e d  t o  a l l o w  t h e  a m e n d m e n t ,  
a n d  i t  is  t h e  o r d e r  m a d e  t h e r e o n  t h a t  h a s  b e e n  
b r o u g h t  h e r e  f o r  r e v i e w .  

. . . The  q u e s t i o n  f o r  d e c i s i o n ,  i n  t h e  l i g h t  o f  
t h i s  c o n s t r u c t i o n ,  is  w h e t h e r  t h e  t r i a l  c o u r t  
a b u s e d  i t s  j u d i c i a l  d i s c r e t i o n  i n  r e f u s i n g  t o  
a l l o w  t h e  p l a i n t i f f  t o  a m e n d  i n  t h e  m a n n e r  
r e q u e s t e d .  The a n s w e r  t o  t h e  q u e s t i o n  m u s t  depend  
u p o n  t h e  e f f e c t  t o  b e  g i v e n  s u c h  a  s w o r n  s t a t e m e n t  
w h e r e  it a p p e a r s  t h a t  t h e  s t a t e m e n t  was  s e r v e d  
u p o n  t h e  o w n e r  s u b s e q u e n t  t o  t h e  i n s t i t u t i o n  o f  
s u i t  and a f t e r  t h e  owner  had f i l e d  h i s  a n s w e r .  

. . . I t  i s  p l a i n ,  t h e r e f o r e ,  t h a t  h a d  t h e  
d e f e n d a n t s  i n  t h e  c a s e  a t  b a r  m o v e d t o  d i s m i s s  t h e  
o r i g i n a l  b i l l  o n  t h e  g r o u n d  t h a t  i t  w a s  w i t h o u t  
e q u i t y ,  i n s t e a d  o f  e l e c t i n g  t o  f o r e g o  t h a t  
p r o c e d u r e  a n d  t o  g o  t o  t r i a l  o n  a n  a n s w e r  
t r a v e r s i n g  t h e  a l l e g a t i o n s  o f  t h e  b i l l  . . . t h e  
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m o t i o n  t o  d i s m i s s  m i g h t  h a v e  b e e n  s u s t a i n a b l e  on 
a u t h o r i t y  o f  t h e  p r e v i o u s l y  c i t e d  c a s e s .  B u t  b y  
f a i l i n g  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  b i l l  b y  
m o t i o n  t o  d i s m i s s  t h e  d e f e n d a n t s  r e c o g n i z e  t h a t  
t h e r e  w a s  a t  l e a s t  s o m e  e q u i t y  i n  t h e  b i l l ,  . . . 
a n d  t h u s  p l a c e  t h e m s e l v e s  i n  t h e  p o s i t i o n  t h a t  i f  
t h e  p l a i n t i f f s  p r o v e d  t h a t  t h e y  h a d  i n  f a c t  
c o m p l i e d  " i n  a l l  r e s p e c t s "  w i t h  t h e  l i e n  l a w s  o f  
F l o r i d a ,  i n c l u d i n g  t h e  p r o v i s i o n  o f  t h e  l a w  
r e q u i r i n g  t h e  s e r v i c e  u p o n  t h e  d e f e n d a n t s  o f  a  
s w o r n  s t a t e m e n t  a s  t o  f u l l  p a y m e n t  o f  a l l  l i e n o r s ,  
t h a t  p l a i n t i f f s  w o u l d  b e  e n t i t l e d  t o  a  d e c r e e  
e n i o r c i n g  t h e i r  l i e n  f o r  t h e  v a l u e  o f  t h e  
i m p r o v e m e n t s  a c c r u i n g  a s  t h e  r e s u l t  o f  t h e  
p l a i n t i f f s 1  p e r f o r m a n c e  o f  t h e  g e n e r a l  c o n t r a c t .  

A s  h a s  b e e n  h e r e t o f o r e  q u o t e d ,  S e c t i o n  8 4 . 0 4 ( 3 ) ,  
F l a .  S t a t .  1 9 4 1 ,  F.S.A. p r o v i d e s  i n  i t s  l a s t  
s e n t e n c e  t h a t  a  c o n t r a c t o r  " s h a l l  h a v e  n o  l i e n  o r  
r i g h t  o f  a c t i o n  a g a i n s t  t h e  o w n e r  f o r  l a b o r  o r  
s e r v i c e s  p e r f o r m e d  o r  m a t e r i a l s  f u r n i s h e d  u n d e r  
h i s  c o n t r a c t  w h i l e  i n  d e f a u l t  b y  r e a s o n  o f  n o t  
g i v i n g  t h e  o w n e r  s u c h  s t a t e m e n t  u n d e r  o a t h . "  
V i e w e d  i n  i s o l a t i o n ,  t h i s  s e n t e n c e  m i g h t  seem 
t o  s u g g e s t  t h a t  t h e  g i v i n g  o f  a  s w o r n  s t a t e m e n t  b y  
a  c o n t r a c t o r  i n  p r i v i t y  w i t h  t h e  o w n e r  is a n  
i n d i s p e n s a b l e  c o n d i t i o n  p r e c e d e n t  t o  t h e  
a c q u i s i t i o n  o f  a  l i e n  a g a i n s t  t h e  p r o p e r t y  o f  t h e  
o w n e r  f o r  work d o n e  and m a t e r i a l  f u r n i s h e d  by  t h e  
c o n t r a c t o r  u n d e r  h i s  c o n t r a c t ,  a s  w e l l  a s  a  
c o n d i t i o n  p r e c e d e n t  t o  t h e  r i g h t  o f  t h e  c o n t r a c t o r  
t o  e n f o r c e  t h e  l i e n  a g a i n s t  t h e  p r o p e r t y  o n c e  t h e  
l i e n  h a s  b e e n  p e r f e c t e d .  But  when t h e  s e c t i o n  is 
c o n s i d e r e d  i n  c o n n e c t i o n  w i t h  o t h e r  p e r t i n e n t  
p r o v i s i o n s  o f  t h e  c h a p t e r  p e r t a i n i n g  t o  m e c h a n i c s '  
l i e n s ,  i t  c a n  b e  r e a d i l y  s e e n  t h a t  s u c h  c a n n o t  b e  
t h e  c a s e .  [ T h e  o p i n i o n  g o e s  o n  t o  c i t e  o t h e r  
p r o v i s i o n s  o f  t h e  m e c h a n i c ' s  l i e n  l a w  t h a t  e x i s t s  
p r e s e n t l y  i n  a  s l i g h t l y  a l t e r e d  f o r m . ]  

'When t h e  p e r t i n e n t  p r o v i s i o n s  o f  t h e  U n i f o r m  
M e c h a n i c s '  L i e n  Law a r e  t h u s  v i e w e d  t o g e t h e r  t h e  
l a n g u a g e  u s e d  m a k e s  i t  c l e a r  t h a t  t h e  l e g i s l a t u r e  
i n t e n d e d  t h a t  t h e  g e n e r a l  c o n t r a c t o r  s h o u l d  h a v e  
h i s  l i e n  b y  p e r f o r m i n g  t h e  work a n d  f u r n i s h i n g  t h e  
m a t e r i a l s  i n  a c c o r d a n c e  w i t h  h i s  c o n t a c t .  . . 
I t  i n t e n d e d  f u r t h e r ,  t h a t  t h e  s w o r n  s t a t e m e n t  t o  
b e  g i v e n  p u r s u a n t  t o  S e c t i o n  8 4 . 0 4 ( 3 )  s h o u l d  n o t  
b e  n e c e s s a r y  t o  t h e  a c q u i s i t i o n  o f  t h e  l i e n  b u t  
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s h o u l d  o p e r a t e  t o  p r o t e c t  t h e  o w n e r  a g a i n s t  t h e  
p o s s i b i l i t y  o f  p a y i n g  more. t h a n  o n c e  f o r  t h e  s a m e  
i t e m  o f  l a b o r  o r  m a t e r i a l s ;  t h e  e f f e c t  o f  t h e  
s e c t i o n  b e i n g  t o  a f f o r d  t o  t h e  o w n e r  t h e  r i g h t ,  
w i t h o u t  b e i n g  d e e m e d  i n  d e f a u l t ,  t o  w i t h h o l d  
p a y m e n t s  d u e  o n  t h e  g e n e r a l  c o n t r a c t  u n t i l  p r o o f  
h a s  b e e n  g i v e n  t h a t  s u b c o n t r a c t o r s ,  m a t e r i a l m e n  
, and  l a b o r e r s  h a v e  i n  f a c t  b e e n  p a i d ,  o r  t h a t  
s p e c i f i e d  a m o u n t s  a r e  d u e  a n d  o w i n g  s u c h  
p r e f e r e n t i a l  l i e n o r s  w h i c h  t h e  o w n e r  may l a w f u l l y  
p a y  o u t  o f  t h e  money d u e  t h e  g e n e r a l  c o n t r a c t o r .  . 

. . . W h i l e  t h e  f a c t  t h a t  t h e  s e r v i c e  o f  t h e  
s t a t e m e n t  was  n o t  made upon t h e  o w n e r s  u n t i l  a f t e r  
t h e  i n s t i t u t i o n  o f  t h e  s u i t  m i g h t  h a v e  b e e n  g o o d  
g r o u n d  f o r  moving  t o  d i s m i s s  t h e  s u i t  a s  p r e m a t u r e  
u n t i l  S e c t i o n  8 4 . 0 4 ( 3 )  h a d  b e e n  c o m p l i e d  w i t h ,  
s u c h  g r o u n d  i s  n o t  now a v a i l a b l e  i n  v i e w  o f  t h e  
a n s w e r  f i l e d  b y  t h e  d e f e n d a n t s .  T h e  p r o f f e r e d  
amendment  c o n t a i n e d  m a t e r i a l  m a t t e r  g o i n g  t o  t h e  
r i g h t  o f  t h e  p l a i n t i f f s  t o  m a i n t a i n  t h e i r  s u i t  and 
t o  b e c o m e  e n t i t l e d  t o  a  d e c r e e ,  i f  t h e y  p r o v e d  
t h e i r  a m e n d e d  b i l l ,  d e c r e e i n g  a  l i e n  u p o n  t h e  
p r o p e r t y  t h e  o w n e r s  f o r  a n y  a m o u n t s  d u e  u n d e r  t h e  
g e n e r a l  c o n t r a c t .  

Under  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  t h e  p l a i n t i f f  
s h o u l d  h a v e  b e e n  p e r m i t t e d  t o  f i l e  t h e i r  
amendment ,  . . . 

S u p r a ,  a t  522-524. 

I n  Moore v. C r u m ,  6 8  So.2d 3 7 9  ( F l a .  1 9 5 3 ) ,  t h i s  c o u r t  - - 

e x p e n d e d  i t s  h o l d i n g  i n  H a r d e e ,  t o  i n c l u d e  t h e  s i t u a t i o n  w h e r e  a  

m o t i o n  t o  d i s m i s s  w a s  f i l e d  a s  o p p o s e d  t o  a n  a n s w e r .  I n  Moore, -- 

t h i s  c o u r t  s t a t e d  a t  382:  

T h e  e s s e n t i a l  d i f f e r e n c e  b e t w e e n  t h i s  c a s e  a n d  
t h a t  o f  H a r d e e  v. R i c h a r d s o n ,  s u p r a ,  is  t h a t  i n  
t h e  H a r d e e  c a s e  a n  a n s w e r  w a s  f i l e d  a n d  i n  t h i s  
c a s e  n o  a n s w e r  h a s  e v e r  b e e n  f i l e d .  I f  t h e  
s t a t e m e n t  u n d e r  o a t h  w a s  g i v e n  p r i o r  t o  t h e  
e x p i r a t i o n  o f  t h e  l i e n ,  t h e  c o n t r a c t o r  s h o u l d  
a l l e g e  a n d  p r o v e  t h a t  f a c t  a n d  h e  w o u l d  t h e n  b e  
e n t i t l e d  t o  a  d e c r e e .  I f ,  o n  t h e  o t h e r  h a n d ,  t h e  
s t a t e m e n t  u n d e r  o a t h  was  g i v e n  a f t e r  t h e  l i e n  had  
e x p i r e d ,  t h e n  t h e  g e n e r a l  c o n t r a c t o r  h a s  l o s t  h i s  
l i e n  a n d  t h e  mere g i v i n g  o f  t h e  s t a t e m e n t  u n d e r  
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o a t h  a f t e r  t h e  e x p i r a t i o n  o f  t h e  l i e n  c a n n o t  
b r e a t h  new l i f e  i n t o  it. .. . 
. . . T h e  o r d e r  o f  t h e  t r i a l  c o u r t  d e n y i n g  t h e  
m o t i o n  t o  d i s m i s s  t h e  a m e n d e d  b i l l  o f  c o m p l a i n t  
s h o u l d  b e  q u a s h e d ,  w i t h  d i r e c t i o n s  t h a t  t h e  
c h a n c e l l o r  p r o c e e d  f u r t h e r  i n  a c c o r d a n c e  w i t h  t h i s  
o p i n i o n  a n d  g r a n t  t o  t h e  r e s p o n d e n t  t h e  r i g h t  t o  
f i l e  a n  a m e n d m e n t  t o  t h e  b i l l  o f  c o m p l a i n t ,  
s h o w i n g ,  i f  h e  c a n ,  t h e  d a t e  o f  t h e  g i v i n g  o f  t h e  
r e q u i r e d  s t a t e m e n t s .  

T h e  F i r s t  D i s t r i c t  f o l l o w e d  t h e s e  d e c i s i o n s  i n  J o h n s o n  v. 

West F l o r i d a  G a s  & F u e l  Company ,  1 0 5  So.2d 3 7 3  ( F l a .  1st DCA - - 

1 9 5 8 ) ,  a n d  -- T o w n s e n d  v. G i l e s ,  1 3 3  So.2d 4 5 1  ( F l a .  1st DCA 1 9 6 1 ) .  
. . 

I n  J o h n s o n ,  t h e  o r d e r  o f  t h e  t r i a l  c o u r t  d e n y i n g  a  m o t i o n  t o  

d i s m i s s  w a s  q u a s h e d  w i t h  d i r e c t i o n s  t h a t  t h e  c o u r t  g r a n t  t h e  

c o n t r a c t o r  t h e  r i g h t  t o  amend i t s  c o m p l a i n t  t o  show,  i f  p o s s i b l e ,  

t h a t  t h e  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  w a s  y i v e n  p r i o r  t o  t h e  

e x p i r a t i o n  o f  t h e  l i e n .  I n  -- T o w n s e n d ,  t h e  c o u r t  w e n t  f u r t h e r  b y  

a l l o w i n g  t h e  a m e n d m e n t  t o  t h e  c o m p l a i n t  t o  o c c u r  s u b s e q u e n t  t o  

a l l  o f  t h e  e v i d e n c e  b e i n g  t a k e n  b u t  p r i o r  t o  a  d e c i s i o n .  T h e  

c o u r t  s t a t e d ,  a t  453: 

T h e r e f o r e ,  i t  is a p p a r e n t  t h a t  t h e  c o n t r o l l i n g  
f a c t o r  is t h e  g i v i n g  o f  t h e  s t a t e m e n t  p r i o r  t o  t h e  
e x p i r a t i o n  o f  t h e  l i e n  and  p r i o r  t o  t h e  e n t r y  o f  
t h e  f i n a l  d e c r e e  r a t h e r  t h a n  p r i o r  t o  f i l i n g  t h e  
c o m p l a i n t .  . . 
. . . P l a i n t i f f  i n  t h e  i n s t a n t  c a s e  s h o u l d  b e  
a f f o r d e d  t h e  o p p o r t u n i t y  o f  p r o v i n g  t h a t  t h e  s w o r n  
s t a t e m e n t  w a s  f u r n i s h e d  w i t h i n  o n e  y e a r  a f t e r  
f i l i n g  h i s  c l a i m  o f  l i e n .  

The c o u r t  s p e c i f i c a l l y  h e l d ,  a t  p a g e  454:  

T h e  s w o r n  s t a t e m e n t  c a l l e d  f o r  i n  S e c t i o n  
8 4 . 0 4 ( 3 ) ,  F.s. 1 9 5 9 ,  F.S.A., may b e  f u r n i s h e d  t o  
t h e  o w n e r  d u r i n g  t h e  f i r s t  y e a r  o f  t h e  l i e n  a n d  
a f t e r  f i l i n g  t h e  c o m p l a i n t ,  b u t  p r i o r  t o  t h e  e n t r y  
o f  a  f i n a l  d e c r e e .  
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The mechanics' lien law was amended, substantially, in 

1963. The predecessor of S 713.06(3)(d)1 was amended by adding 

thereto the requirement that the contractor execute and deliver 

the a5fidavit at least five days prior to instituting an action 

to foreclose a lien. Chapter 63-134, Laws of Florida (1963). 

See Oper v. Russell, Inc., 197 So.2d 13 (3d DCA 1967). 

In May, 1975, the Third District issued its opinion in 

Mardan Kitchen Cabinets, Inc. v. Bruns, 312 So.2d 769 (Fla. 3d - 

DCA 1975). There, the final contractor's af f idavit was delivered 

three days prior to the final hearing. With the final 

contractor's affidavit was a motion for leave to amend the 

complaint to reflect compliance with the mechanic's lien law. 

The defendant moved to dismiss the complaint for non-compliance 

in that the affidavit had not been delivered to him at least five 

days before suit was filed. The trial court denied the motion 

for leave to amend, granted the motion to dismiss the complaint 

without prejudice and discharged the notice of lis pendens. The 

Third District held that the denial of the motion for leave to 

amend the complaint and the dismissal of the complaint without 

prejudice were both proper since: 

Mardan's proposed amendment to add the allegation 
that an affidavit had been supplied was futile 
since the affidavit was not timely. 

The court does not say whether the affidavit was untimely 

because it was not given five days prior to filing the complaint 

or five days prior to filing a motion for leave to amend the 

complaint, or that the affidavit was not timely because it was 
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n o t  g i v e n  d u r i n g  t h e  l i f e  o f  t h e .  l i e n .  

M a r d a n  c a n  b e  p u t  i n  i t s  p r o p e r  p e r s p e c t i v e  b y  W a l t e r  - - 
H a r v e y  C o r p .  v. C o h e n - A g e r ,  I n c . ,  317  So.2d 7 7 5  ( F l a .  3d DCA 

1 9 7 5 ) ,  i s s u e d  j u s t  t w o  m o n t h s  a f t e r  - M a r d a n .  I n  l i g h t  o f  - W a l t e r  

Harvey  Corp. t h e  o n l y  l o g i c a l  c o n s t r u c t i o n  o f  Mardan is t h a t  t h e  

a f f i d a v i t  w a s  n o t  g i v e n  d u r i n g  t h e  l i f e  o f  t h e  l i e n .  I n  

W a l t e r  H a r v e y  Corp., t h e  o n l y  f i n a l  c o n t r a c t o r ' s  a f  t i d a v i t  t h a t  

w a s  a t t e m p t e d  w a s  a  s w o r n  s t a t e m e n t  a t t a c h e d  t o  t h e  c o m p l a i n t  

s e r v e d  o n  t h e o w n e r .  The  T h i r d  D i s t r i c t  h e l d  t h a t  t h e  s w o r n  

s t a t e m e n t  a t t a c h e d  t o  t h e  c o m p l a i n t  was  s u f f i c i e n t  t o  c o m p l y  w i t h  

t h e  s t a t u t e .  

T h e  T h i r d  D i s t r i c t  a l s o  r e c o g n i z e d  t h a t  t h e r e  were  

e x c e p t i o n s  t o  t h e  f i v e  d a y  r e q u i r e m e n t .  I n  T o m o r r o w ' s  C h o i c e ,  

I n c .  v. B a s s i n g  Co . ,  I n c . ,  3 4 3  So.2d 7 0  ( F l a .  3d DCA 1 9 7 7 ) ,  t h e  

f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  w a s  d e l i v e r e d  f o u r  d a y s  b e f o r e  

f i l i n g  s u i t  i n s t e a d  o f  f i v e .  B e c a u s e  t h e  o w n e r  a d m i t t e d  s e r v i c e  

o f  t h e  a f f i d a v i t  " p u r s u a n t  t o  t h e  s t a t u t e "  and  c o u n t e r c l a i m e d  i n  

t h e  s u i t ,  t h e  c o u r t  d e t e r m i n e d  t h a t  i t  h a d  j u r i s d i c t i o n  t o  

c o m p l e t e  t h e  c a u s e ,  a f f i r m i n g  t h e  f o r e c l o s u r e  o f  t h e  l i e n  i n  

f a v o r  o f  t h e  c o n t r a c t o r .  I n  F a l o v i t c h  v.  G u n n  & G u n n  ..................... 

C o n s t r u c t i o n  Co . ,  3 4 8  So.2d 5 6 0  ( F l a .  3d  DCA 1 9 7 7 ) ,  a  f i n a l  

c o n t r a c t o r ' s  a f f i d a v i t  was  n e v e r  s u p p l i e d .  Wor thy  o f  n o t e  i n  t h e  

d e c i s i o n  is t h a t  t h e  ~ h i r d  ~ i s t r i c t  s t a t e d  "no  m o t i o n  was  made t o  

a m e n d  t h e  c o m p l a i n t  t o  [ a l l e g e  t h e  d e l i v e r y  o f  t h e  a f f i d a v i t . ] "  

B e c a u s e  t h e  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  w a s  n e v e r  g i v e n ,  t h e  

j u d g m e n t  f o r  t h e  c o n t r a c t o r  w a s  v a c a t e d  w i t h  i n s t r u c t i o n s  t o  
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e n t e r  judgment  f o r  t h e  owner .  

So.2d 3 2 8  ( F l a .  3d  DCA 1 9 7 7 ) ,  t h e  p l a i n t i f f  w a s  a n  a r c h i t e c t  

s e e k i n g  t o  f o r e c l o s e  h i s  c l a i m  o f  l i e n  a g a i n s t  t h e  o w n e r ' s  

p r o p e r t y .  The a n s w e r  p l e a d e d  a s  a n  a f f i r m a t i v e  d e f e n s e  t h a t  t h e  

a r c h i t e c t  h a d  f a i l e d  t o  c o m p l y  w i t h  t h e  m e c h a n i c ' s  l i e n  l a w  b y  

f a i l i n g  t o  g i v e  a  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t .  T h e  T h i r d  

D i s t r i c t  h a r k e n e d  b a c k  t o  H a r d e e  v. R i c h a r d s o n ,  47 So.2d 5 2 0  

( F l a .  1 9 5 0 ) , ' t O  d i s t i n g u i s h  t h e  s i t u a t i o n  w h e r e  t h e  o w n e r  h a d  

f i l e d  a n  a n s w e r  t o  t h e  c o m p l a i n t  a s  o p p o s e d  t o  a  m o t i o n  t o  

d i s m i s s .  F o r  r e a s o n s  b e s t  known t o  i t ,  t h e  T h i r d  D i s t r i c t  d i d  

n o t  d e a l  w i t h  Moore v. Crum, 68 So.2d 379 ( F l a .  1 9 5 3 ) r  e x t e n d i n g  

H a r d e e t o t h e  s i t u a t i o n  w h e r e  a  m o t i o n  t o d i s m i s s  i s  f i l e d .  

The T h i r d  D i s t r i c t  s t a t e d ,  a t  330:  

However,  when t h a t  d e f e c t  or  o m i s s i o n  was  r a i s e d  
a s  a  d e f e n s e  i n  a n s w e r  t o  t h e  c o m p l a i n t ,  t h e  
a r c h i t e c t ' s  f a i l u r e  t o  h a v e  g i v e n  t h e  s w o r n  
s t a t e m e n t  w a s  n o t ,  i p s o  f a c t o ,  g r o u n d  f o r  
d i s m i s s a l  o f  t h e  a c t i o n  t o  e n f o r c e  t h e  l i e n  a n d  
was  n o t  g r o u n d  f o r  e n t r y  o f  a  summary j u d g m e n t  i n  
f a v o r  o f  t h e  d e f e n d a n t ,  when t h e  p l a i n t i f f  a l l e g e d  
t h a t  t h e r e  were no  u n p a i d  s u b c o n t r a c t o r s ,  or  o t h e r  
l i e n s  a g a i n s t  t h e  p r o p e r t y ,  and  no  e v i d e n c e  t o  t h e  
c o n t r a r y  w a s  s u b m i t t e d  b y  t h e  d e f e n d a n t .  W h e r e  
t h e  e v i d e n c e  a s  t o  t h a t  i s s u e  w a s  l a c k i n g  o r  
i n c o n c l u s i v e  on t h e  m o t i o n  f o r  summary j u d g m e n t ,  
t h e  i s s u e  was o n e  f o r  p r o o f  a t  t r i a l .  

T h i s  i s  so  b e c a u s e  i f  t h e  p l a i n t i f f ' s  a l l e g a t i o n  
o f  a b s e n c e  o f  u n p a i d  s u b c o n t r a c t o r ' s  o r  o t h e r  l i e n  
c l a i m a n t s  s h o u l d  b e  e s t a b l i s h e d  a t  t r i a l ,  t h e  
p r o t e c t i o n  s o u g h t  t o  b e  c o n f e r r e d  on  t h e  o w n e r  i n  
t h a t  r e g a r d  b y  a  p r e l i m i n a r y  s w o r n  s t a t e m e n t  
t o  t h a t  e f f e c t  b y  t h e  p l a i n t i f f  w o u l d  b e  
a c c o m p l i s h e d .  

1 4  
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LAW APPLIED TO OUR FACTS 

A s  p r e v i o u s l y  n o t e d  i n  t h e  s t a t e m e n t  o f  t h e  c a s e  a n d  f a c t s ,  

I HOLDING ELECTRIC, I N C .  f i l e d  i t s  c l a i m  o f  l i e n  o n  J u l y  1, 1 9 8 5 ,  

p r i o r  t o  t h e  p u r c h a s e  o f  t h e  c o n d o m i n i u m  u n i t  b y  R e s p o n d e n t .  

HOLDING ELECTRIC, INC. f i l e d  a s e c o n d  c l a i m  o f  l i e n  ( b e i n g  a n  

amendment  o f  t h e  f i r s t )  o n  A u g u s t  29,  1985.  On J a n u a r y  20 ,  1 9 8 6 ,  

w e l l  w i t h i n  o n e  y e a r  f r o m  t h e  d a t e  o f  o r i y  i n a l l y  r e c o r d i n g  t h e  

c l a i m  o f  l i e n ,  HOLDING ELECTRIC,  I N C .  s e r v e d  t h e  f i n a l  

c o n t r a c t o r ' s  , a f f i d a v i t .  A c c o r d i n g l y ,  o n  t h e  b a s i s  o f  t h e  l o n g  

e s t a b l i s h e d  l a w  o f  F l o r i d a ,  t h e  d i s m i s s a l  o f  P e t i t i o n e r ' s  

c o m p l a i n t ,  w i t h  p r e j u d i c e ,  w a s  i n  e r ro r .  T h e  a p p l i c a t i o n  o f  

Mardan  K i t c h e n  C a b i n e t s ,  I n c .  v.  B r u n s ,  w a s  p r o b a b l y  m i s p l a c e d .  

B u t ,  t o  t h e  e x t e n t  t h a t  i t  is  now b e i n g  i n t e r p r e t e d  b y  t h e  T h i r d  

D i s t r i c t  a s  s t a n d i n g  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  f a i l u r e  t o  

s e r v e  t h e  f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  f i v e  d a y s  p r i o r  t o  

i n s t i t u t i n g  s u i t  is a  t o t a l  b a r  t o  t h e  a c t i o n  a n d  n o t  c u r a b l e  b y  

s u b s e q u e n t  a c t i o n ,  t h e  T h i r d  D i s t r i c t  is i n  d i r e c t  c o n f l i c t  w i t h  

t h e  d e c i s i o n s  of t h i s  c o u r t  a n d  w i t h  t h e  d e c i s i o n s  o f  a l l  o t h e r  

d i s t r i c t  c o u r t s  o f  t h e  s t a t e ,  i n c l u d i n g  i t s  own d e c i s i o n s .  

T h i s  c o u r t  s h o u l d  r e s o l v e  t h a t  c o n £  l i c t  b y  p r o v i d i n g  t h a t  

t h e  f a i l u r e  to  t i m e l y  s e r v e  a c o n t r a c t o r ' s  a f f i d a v i t  is  a n  e r r o r  

w h i c h  may b e  c u r e d  b y  s u b s e q u e n t  a c t i o n .  

CONCLUSION 

T h e  d e c i s i o n  u n d e r  r e v i e w  i s  i n  d i r e c t  c o n f l i c t  w i t h  t h e  

e a r l i e r  d e c i s i o n s  o f  t h i s  c o u r t  a n d  w i t h  d e c i s i o n s  o f  a l l  

a p p e l l a t e  d i s t r i c t s  i n c l u d i n g  t h e  T h i r d  D i s t r i c t  f r o m  w h i c h  t h i s  
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d e c i s i o n  emmana ted .  The  d e c i s i o n  o f  t h e  T h i r d  D i s t r i c t  s h o u l d  b e  

q u a s h e d ,  t h e  b a s i s  f o r  t h e  T h i r d  D i s t r i c t ' s  d e c i s i o n ,  t o  w i t :  

M a r d a n ,  s h o u l d  b e  e x p l a i n e d  t o  a p p l y  o n l y  t o  t h o s e  c i r c u m s t a n c e s  

w h e r e  a f i n a l  c o n t r a c t o r ' s  a f f i d a v i t  was s e r v e d  more t h a n  o n e  

y e a r  a f t e r  t h e  r e c o r d a t i o n  o f  t h e  c l a i m  o f  l i e n ,  a n d  t h i s  c a se  

s h o u l d  b e  r e m a n d e d  t o  t h e  t r i a l  c o u r t  w i t h  i n s t r u c t i o n s  t o  

p r o c e e d  o n  t h e  s e c o n d  amended c o m p l a i n t .  
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