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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  Fourth  D i s t r i c t  

Court of Appeal and t h e  prosecu t ion  i n  t h e  t r i a l  c o u r t .  The 

Respondent was t h e  a p p e l l e e  and t h e  defendant ,  r e s p e c t i v e l y ,  

i n  t h e  lower c o u r t s .  

I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  a s  they 

appear be fo re  t h i s  Honorable Court except  t h a t  P e t i t i o n e r  

may a l s o  be r e f e r r e d  t o  a s  t h e  S t a t e .  

The fo l lowing  symbols w i l l  be used:  

"R" Record on Appeal 

"PA" P e t i t i o n e r ' s  Appendix 

A l l  emphasis has  been added by P e t i t i o n e r  u n l e s s  

o therwise  i n d i c a t e d .  



STATEMENT OF THE, CASE 

Petitioner accepts respondent's rendition of the 

statement of the case as stated in respondent's initial 

brief in the Fourth District Court of Appeal. However, the 

State adds the following: (1) The Fourth District on October 

14, 1987 reversed respondent's conviction remanding the case 

to the trial court with instructions to enter a judgment of 

acquittal. Pennington v. State, 12 F.L.W. 2418 (Fla.4th DCA 

Oct. 14, 1987). The court also certified a question of 

great public importance. 



STATEMENT OF THE FACTS 

Petitioner accepts the Fourth District's rendition 

of the facts as enunciated in its opinion of October 14, 

1987. Pennington, 12 F.L.W. at 2418. 



P O I N T  INVOLVED 

WHETHER I T  I S  REVERSLBLE ERROR F O R  THE T R I A L  
COURT TO DENY THE DEFENDANT'S MOTION FOR JUDG- 
MENT O F  ACQUITTAL MADE AT THE CONCLUSION O F  ALL 
O F  THE E V I D E N C E ,  WHERE THE S T A T E  HAS F A I L E D  TO 
MAKE A P R I M A  F A C I E  CASE AND T H E  DEFENDANT MOVES 
F O R  A JUDGMENT O F  A C Q U I T T A L  WHICH I S  D E N I E D  AND 
T H E R E F O R E ,  DURING THE D E F E N D A N T ' S  CASE E V I D E N C E  
I S  P R E S E N T E D  THAT S U P P L I E S  E S S E N T I A L  ELEMENTS OF 
T H E  S T A T E ' S  C A S E ?  
( C e r t i f i e d  quest ion r e s t a t e d ) .  



SUMMARY OF THE ARGUMENT 

The Four th  D i s t r i c t  Court of Appeal has  c e r t i f i e d  a  

ques t ion  of g r e a t  p u b l i c  importance. The Fourth  D i s t r i c t  

has  h e l d  t h a t  a  defendant does n o t  waive h i s  motion f o r  

judgment of a c q u i t t a l ,  made a t  t h e  c l o s e  of t h e  S t a t e ' s  

c a s e ,  by p r e s e n t i n g  a  defense  i n  h i s  b e h a l f .  

The Federa l  c o u r t s  and s e v e r a l  d i s t r i c t  c o u r t s  of 

F l o r i d a  ho ld  t o  t h e  c o n t r a r y ,  adher ing t o  t h e  we l l - e s t ab -  

l i s h e d  "waiver ru l e " .  -9 s e e  U.S. v .  White, 611 F.2d 531 

( 5 t h  C i r .  1980) ;  Alvarez v .  S t a t e ,  403 So.2d 1005 ( F l a .  

3 rd  DCA 1981);  Adams v .  S t a t e ,  367 So.2d 68 (F l a .  1979) .  

Pursuant  t o  t h i s  r u l e  a  defendant waives h i s  r i g h t  t o  con- 

t e s t  a  d e n i a l  of h i s  motion f o r  judgment of a c q u i t t a l  made 

a f t e r  t h e  S t a t e ' s  ca se  where he  p r e s e n t s  a  defense .  This  

r u l e  r e q u i r e s  a  defendant  t o  choose between s t and ing  by 

h i s  motion and n o t  p re sen t ing  a defense  o r  accep t ing  t h e  

d e n i a l  of t h e  motion and p r e s e n t i n g  a defense .  Although 

t h i s  may p r e s e n t  defendants  w i th  a  d i f f i c u l t  cho ice  i t  does 

n o t  outweigh s o c i e t y ' s  i n t e r e s t  i n  p r o t e c t i o n .  

Add i t i ona l ly  defendants  cannot r e l y  on F1a.R.Crim.P. 

3.380 ( b )  t o  obscure  thel 'waiver ru l eQ ' ,  The proper  i n t e r -  

p r e t a t i o n  of t h i s  r u l e  i s  t h a t  an a p p e l l a t e  c o u r t  can r e -  

view t h e  defense  ca se  when a  defendant c o n t e s t s  t h e  t r i a l  

c o u r t ' s  d e n i a l  of i t s  motion f o r  judgment of  a c q u i t t a l  which 

was made a t  t h e  c l o s e  of t h e  S t a t e ' s  c a s e .  Here, t h e  r u l e  

i s  app l i ed  such t h a t  review of t h e  de fendan t ' s  ca se  i s  a l -  

lowed whether i t  h u r t s ,  o r  h e l p s  t h e  d e f e n d a n t ' s  c a s e .  



Pursuant to the above analysis the Fourth District's 

decision must be reversed and defendant's conviction must 

be affirmed. 



ARGUMENT 

I T  I S  NOT REVERSIBLE ERROR FOR THE 
TRIAL COURT TO DENY THE DEFENDANT'S 
MOTION FOR JUDGMENT OF ACQUITTAL MADE 
AT THE CONCLUSION OF ALL OF THE E V I -  
DENCE, WHERE THE STATE HAS FAILED TO 
MAKE A PRIMA FACIE CASE AND THE DEFEN- 
DANT MOVES FOR A JUDGMENT OF ACQUITTAL 
WHICH IS  DENIED AND THEREFORE, DURING 
THE DEFENDANT'S CASE EVIDENCE IS  PRE- 
SENTED THAT SUPPLIES ESSENTIAL ELEMENTS 
OF THE STATE 'S CASE. 

In  Pennington v.  S t a t e ,  12 F.L.W. 2418 (F la .  4 th  

DCA opinion f i l e d  Oct. 1 4 ,  1987) ,  t h e  Fourth  D i s t r i c t  Court 

of Appeal reversed  a convic t ion  and remanded t o  t h e  t r i a l  

c o u r t  wi.th i n s t r u c t i o n s  t h a t  i t  e n t e r  a  judgment of a c q u i t t a l  

i n  favor  of defendant .  The cour t  r e l i e d  on i t s  holding i n  

Richardson v .  S t a t e ,  488 So.2d 661 ( 4 t h  DCA 1986) where i t  

c i t e d  wi th  approval  Wagner v .  S t a t e ,  421 So.2d 826 (F la .  1st 

DCA 1982) .  The Wagner c o u r t  proposed t h a t  "The S t a t e  may no t  

r e l y  upon evidence presen ted  dur ing de fendan t ' s  subsequent 

defense t o  supply e s s e n t i a l  miss ing l i n k s  i n  t h e  S t a t e ' s  

prima f a c i e  case  t o  support  t h e  d e n i a l  of t h e  motion f o r  

judgment of a c q u i t t a l . "  - I d .  a t  827. I n  essence ,  t he  Fourth 

D i s t r i c t ' s  ho ld ing  espouses t h e  view t h a t  a defendant does 

n o t  waive h i s  motion f o r  judgment of a c q u i t t a l  made a t  t h e  

c l o s e  of t h e  S t a t e ' s  case  by p re sen t ing  a  defense  i n  h i s  be- 

h a l f .  

The Fourth D i s t r i c t ,  i n  t h e  i n s t a n t  case  has  in 

e f f e c t  r e j e c t e d  t h e  so -ca l l ed  "waiuer-rule" adhered t o  by 

t h e  f e d e r a l  c o u r t s .  See U.S. v .  F o s t e r ,  -- 



N . l  ( D . C .  C i r .  1986) ;  Wagner v .  S t a t e ,  supra  (Judge Smith, 

s p e c i a l l y  concur r ing ) .  Two d i s t r i c t s  i n  F l o r i d a  have a l s o  

followed t h e  a n a l y s i s  of t h e  waiver r u l e .  Adams v .  S t a t e ,  - 
367 So.2d 635 ( F l a .  2d D C A ) ,  c e r t .  den ied ,  376 So.2d 68 - 
( F l a .  1979) ;  Alvarez v .  S t a t e ,  403 So.2d 1005 ( F l a .  3rd DCA 

1981).  Also s e e ,  U.S. v .  Cont re ras ,  667 F.2d 976 (11th C i r . )  

c e r t .  den ied ,  459 U.S. 849 (1982).  The "waiver-rule" o r  

'1 waiver doc t r ine"  i s  def ined  by t h e  F i f t h  c i r c u i t  i n  -- U.S. 

v .  White, 611 F.2d 531, 536 ( 5 t h  C i r .  1980) a s :  

Under t h e  "waiver d o c t r i n e ,  " 
however, a  de fendan t ' s  de- 
c i s i o n  t o  p re sen t  evidence 
i n  h i s  beha l f  fol lowing de- 
n i a l  of h i s  motion f o r  a  
judgment of a c q u i t t a l  made 
a t  t h e  conclusion of t h e  
Government's evidence ope- 
r a t e s  a s  a  waiver of h i s  ob- 
j e c t i o n  t o  t h e  d e n i a l  of h i s  
motion. 

I f  a  defendant f a i l s  t o  renew 
h i s  motion f o r  judgment of ac- 
q u i t t a l  a t  t h e  end of a l l  t h e  
evidence,  t h e  "waiver doc t r ine"  
o p e r a t e s  t o  f o r e c l o s e  t h e  i s s u e  
of s u f f i c i e n c y  of t h e  evidence 
on appeal  absent  a  "manifest  
mi sca r r i age  of  j u s t i c e . "  

I d .  a t  536 [ C i t a t i o n s  omi t t ed ] .  - 
Pursuant t o  t h e  waiver r u l e  a  defendant cannot on 

appeal  c o n t e s t  a  d e n i a l  of a  motion f o r  judgment of a c q u i t t a l ,  

a t  t h e  c l o s e  of t h e  p r o s e c u t i o n ' s  c a s e ,  i f  any de f i c i ency  i n  

t h e  evidence i s  cured by evidence presen ted  i n  t h e  de fendan t ' s  

own behalf  fol lowing such d e n i a l .  U.S. v .  P e r r y ,  638 F.2d 862 



( 5 t h  C i r .  1981) ;  U.S. v .  Con t r e ra s ,  667 F.2d 976, 980 (11th  

a C i r .  1982) (". . .having chosen t o  p r e s e n t  h i s  own evidence 

a f t e r  t h e  d e n i a l  of h i s  motion f o r  judgment of  a c q u i t t a l ,  

Appel lant  took t h e  r i s k  t h a t  such evidence would b o l s t e r  

t h e  government's case" ) .  

The waiver r u l e  r e q u i r e s  t h a t  a defendant  s t and  

behind h i s  a s s e r t i o n  t h a t  t h e  S t a t e  f a i l e d  t o  prove a 

prima f a c i e  c a s e  a g a i n s t  him. The defendant  who b e l i e v e s  

t h a t  t h e  S t a t e  f a i l e d  t o  make i t s  c a s e  may thus  have t o  

choose between p r e s e n t i n g  no evidence i n  h i s  defense ,  and 

i n  e f f e c t  gambling on t h i s  a s s e r t i o n ,  o r  r e l i n q u i s h i n g  t h e  

p o i n t  and p r e s e n t i n g  a defense  which may f i l l  t h e  h o l e s  i n  

t h e  S t a t e ' s  ca se .  Although t h i s  r u l e  may p r e s e n t  a defen- 

dant  w i t h  a d i f f i c u l t  cho ice ,  l i t i g a n t s  i n  t h e  course  of 

0 many t r i a l s  a r e  confronted w i t h  d i f f i c u l t  d e c i s i o n s .  Seve ra l  

f e d e r a l  c o u r t s  have recognized t h i s  "dilemma", One f e d e r a l  

c o u r t  h a s  s t a t e d  t h a t  a l though  t h e  waiver r u l e  may p r e s e n t  

a defendant w i t h  a "hard choice" i t  ... "provides  no b a s i s  

f o r  exempting t h e  defendant  from t h e  p r o v i s i o n s  of t h e  r u l e . "  

Benchwick v .  U.S., 297 F.2d 330, 335 ( 9 t h  C i r .  1981) .  Ad- 

d i t i o n a l l y ,  t h e  F o s t e r  c o u r t  h a s  s t a t e d :  

"Requiring t h e  defendant  t o  
accep t  t h e  consequences of 
h i s  d e c i s i o n  t o  cha l l enge  
d i r e c t l y  t h e  government 's  
ca se  a f f i r m s  t h e  adversary  
process .  " 

F o s t e r ,  a t  783 a t  1084. 

I n  U.S. v .  F o s t e r ,  supra  t h e  c o u r t  po in ted  o u t  t h a t  



a l l  e l even  f e d e r a l  c i r c u i t s  and t h e  D i s t r i c t  o f  Columbia 

Court of Appeals a r e  on r e c o r d  a s  adher ing  t o  t h e  waiver  

r u l e .  U.S. v.  F o s t e r ,  A d d i t i o n a l l y ,  t h e  c o u r t  

no t ed  t h a t  t h e  Uni ted  S t a t e s  Supreme Cour t ,  a l b e i t  i n  d i c t a ,  

ha s  approved t h e  waiver  r u l e  i n  McGautha v .  C a l i f o r n i a ,  402 

U.S. 183,  216 (1971). I d .  a t  1085. Thus t h e  Supreme Court  - 
i n  McGautha s t a t e d :  

F u r t h e r ,  a  de fendan t  whose 
motion f o r  a c q u i t t a l  a t  t h e  
c l o s e  of t h e  Government's 
c a s e  i s  denied must dec ide  
whether t o  s t a n d  on h i s  mo- 
t i o n  o r  p u t  on a  d e f e n s e ,  
w i t h  t h e  r i s k  t h a t  i n  so  do- 
i n g  h e  w i l l  b o l s t e r  t h e  Govern- 
ment c a s e  enough f o r  i t  t o  
suppo r t  a  v e r d i c t  of g u i l t y .  

I d .  a t  216. - 

I n  F l o r i d a ,  t h e  Second D i s t r i c t  i n  Adams v .  S t a t e ,  

s u p r a ,  h e l d ,  c o n t r a r y  t o  t h e  Four th  i n  Pennington,  t h a t  

where t h e  S t a t e  f a i l e d  t o  prove an element of  a s t a t u t o r y  

o f f e n s e  and t h e  defendan t  p rov ided  t h e  proof on c r o s s -  

examina t ion ,  t h e  f a c t  t h a t  t h e  ev idence  p r e s e n t e d  by t h e  

S t a t e  was i n s u f f i c i e n t  was - n o t  grounds f o r  r e v e r s a l .  I n  

suppo r t  o f  t h i s  ho ld ing  t h e  c o u r t  c i t e d  s e v e r a l  e a r l i e r  

d e c i s i o n s .  - See ,  B u l l a r d  v. S t a t e ,  - 151 So.2d 343 ( F l a .  1 s t  

DCA 1963 ) ;  Kozakoff v .  S t a t e ,  104 So.2d 59 ( F l a .  2d DCA 

1958 ) ;  Rober t s  v .  S t a t e ,  154 F l a .  36 ,  16 So.2d 435 (1944) .  

The Th i rd  D i s t r i c t  i n  Alvarez  v. S t a t e ,  s u p r a  - h a s  a l s o  

fo l lowed t h e  r u l e  i n  Adams. I n  Alvarez  t h e  c o u r t  h e l d  t h a t  

". . . f a i l u r e  of  t h e  S t a t e  t o  e s t a b l i s h  an independent  corpus  



d e l i c t i  was cured by the  defendant 's  testimony a t  t r i a l  

which supplied the missing proof . . ." Alvarez a t  1005 .  

In the  i n s t an t  case ,  s p e c i f i c a l l y ,  the Fourth 

D i s t r i c t  held t h a t  the  prosecution f a i l e d  t o  present  suf-  

f i c i e n t  evidence during i t s  case t o  prove t h a t  respondent 

knowingly par t i c ipa ted  i n  t he  del ivery of a control led  sub- 

s tance.  However, the  t r i a l  court  hearing the  evidence denied 

respondent 's i n i t i a l  motion f o r  judgment of a c q u i t t a l .  Sub- 

sequently,  during the  defense, va l i d  admissible evidence was 

e l i c i t e d  which c l ea r ly  l inked respondent t o  knowingly par- 

t i c i p a t i n g  i n  the  drug t ransac t ion ,  s. defendant had a 

conversation regarding the  drug t ransact ion.  Here, any 

insuff ic iency i n  the S t a t e ' s  case agains t  respondent was 

cured by subsequent admissible testimony which provided the  

@ missing l i nk .  Respondent thus waived h i s  r i g h t  t o  contes t  

the  t r i a l  c o u r t ' s  denia l  of h i s  motion f o r  judgment of ac- 

q u i t t a l  by presenting evidence i n  h i s  defense. This evidence 

supplied the  missing l i nk  i n  the S t a t e ' s  case.  The defendant 

should not  be s e t  f r e e  where s trong evidence implicat ing him 

i n  the  crime was introduced and the jury found him g u i l t y  

beyond a reasonable doubt based on a l l  the  evidence produced 

a t  t r i a l .  

The Fourth D i s t r i c t  although j u s t i f i a b l y  concerned 

with applying the waiver r u l e ,  as i t  requires  a defendant t o  

choose between standing on h i s  motion or  presenting a defense, 

may have looked a t  the  waiver r u l e  i n  a vacuum. The r u l e  

standing alone may l i m i t  an accused's r i g h t  t o  have the  



prosecut ion  prove a  prima f a c i e  case  be fo re  he p resen t s  a  

0 defense.  Notably, s c h o l a r l y  c r i t i c i s m s  such a s  these  have 

been made. s e e ,  Cephus v .  U.S., 324 F.2d 893 ( D . C .  C i r .  

1963);  U .S .  v .  Lopez, 576 F.2d 840, 842 (10th C i r .  1978);  

Pennington v .  S t a t e ,  supra ;  Wagner v .  S t a t e ,  supra .  However, - 
t h e  waiver r u l e  must be viewed i n  r e l a t i o n  t o  i t s  broader  

e f f e c t  on t h e  r e s o l u t i o n  of a  c r imina l  case .  The waiver 

r u l e  may p resen t  s e r i o u s  l i m i t a t i o n s  on a  defendant ' s  

p re sen ta t ion  of h i s  c a s e ,  t h e o r e t i c a l l y :  bu t  pragmat ica l ly  i t  

e l imina te s  t h e  outcome of a  g u i l t y  person walking f r e e  a s  a 

r e s u l t  of a  t e c h n i c a l i t y  of t h e  law. And t h i s  i s  t h e  p r e c i s e  

po l i cy  behind t h e  waiver r u l e .  

This po l i cy  can be i l l u s t r a t e d  by t h e  fol lowing 

scena r io :  A defendant i s  charged wi th  a  heinous crime, such 

a a s  a  b r u t a l  r ape  and s t abb ing ,  a t  t r i a l  t h e  S t a t e  f a i l s  t o  

p resen t  a  s u f f i c i e n t  c a s e .  The defendant takes  t h e  s tand  

and on cross-examination he confesses  t o  t h e  crime. The 

defendant i s  found g u i l t y  beyond a  reasonable  doubt. The 

convic t ion  i s  based on a l l  t h e  evidence adduced a t  t r i a l .  

Pursuant t o  t h e  Fourth D i s t r i c t  i n  Pennington, t h i s  defendant 

w i l l  be  s e t  f r e e  merely because,  had a  p r i o r  erroneous r u l i n g  

been made c o r r e c t l y ,  t h e  t r i a l  would have ended be fo re  su f -  

f i c i e n t  evidence t o  convic t  had been presented .  On t h e  o the r  

hand pursuant  t o  t h e  po l i cy  behind t h e  waiver r u l e  t h i s  de- 

fendant  would n o t  - be s e t  f r e e  merely because of a  procedural  

e r r o r .  Here s t rong  evidence was introduced a g a i n s t  t h e  

defendant ,  and any procedural  r i g h t s  t h e  defendant may have 



had a r e  c l ea r ly  outweighed by the r i g h t s  of socie ty  i n  

being protec ted .  U.S. v .  Foster ,  supra. It i s  t h i s  pol icy 

of the waiver r u l e  which the S t a t e  now s t r e s s e s  must a l s o  

be embraced by the laws of Flor ida .  

Notably, t h i s  Court has i n  o ther  circumstances 

recognized t h a t  s t r i c t  r u l e s  of law cannot be viewed in 

a vacuum. Accordingly, i n  S t a t e  v.  Murray, 4 4 3  So.2d 955 

(Fla .  1984) and S t a t e  v. DiGuilio, 491 So.2d 1129 (Fla.  

1986) t h i s  Court held t h a t  s t r i c t  r u l e s  of law must be 

viewed i n  l i g h t  of a l l  surrounding circumstances. For 

example, i n  S t a t e  v. Murray, t h i s  Court held t h a t  pro- 

s ecu to r i a l  misconduct must be viewed i n  r e l a t i o n  t o  a l l  

circumstances and, where i t  i s  merely harmless e r r o r  i t  

w i l l  not be grounds fo r  reversa l  per s e .  

In  addi t ion  t o  the scholarly concerns of the 

Fourth D i s t r i c t  i n  Pennington the court  a l so  c i t e d  F1a.R. 

C r i m . P .  3.380 (b)  as  a bas i s  f o r  i t s  decision.  The r u l e  as  

in te rpre ted  by the Fourth D i s t r i c t  does not  make sense fo r  

i t  allows defendants t o  ask fo r  evidence t o  be viewed when 

i t  benef i t s  them but not  t o  be viewed when it does not 

benef i t  them. 

The Fourth 's  i n t e rp re t a t i on  allows an appel la te  

court  t o  review the defendant 's  case when reviewing a motion 

f o r  acqu i t t a l  which was made a t  the c lose  of a l l  the evidence. 

This evidence may be he lpfu l  t o  the defendant and i t s  review 

may benef i t  him. However, pursuant t o  t h i s  i n t e rp re t a t i on  

the court  cannot review the same evidence when reviewing the 



motion of a c q u i t t a l  which was made a t  t h e  c l o s e  of t h e  S t a t e ' s  

c a s e .  This  evidence may be f a t a l  t o  t h e  defendant  and t h e r e -  

@ f o r e  i t  would behoove t h e  defendant t o  n o t  have t h e  c o u r t  

view t h e  evidence.  

C e r t a i n l y  t h i s  Court d id  n o t  i n t end  f o r  t h e  r u l e  t o  

b e n e f i t  t h e  defendant  depending on whether h i s  defense  ac-  

t u a l l y  he lped  h i s  ca se  o r  h u r t  h i s  c a s e .  The r u l e  must be 

app l i ed  even ly ,  and n o t  be i n t e r p r e t e d  t o  a l low a c o u r t  t o  

review t h e  evidence only  when i t  i s  h e l p f u l  t o  t h e  defendant  

bu t  n o t  review i t  when i t  i s  h u r t f u l  t o  t h e  defendant .  

I n  l i g h t  of t h e  above a n a l y s i s  a mere procedura l  

t e c h n i c a l i t y  should n o t  doom an o therwise  lawful  and proper  

conv ic t ion .  The tes t imony e l i c i t e d  a t  t r i a l  i n  Pennington 

was unequivocal  and uncont rover ted  proof of t h e  accused ' s  

a knowing p a r t i c i p a t i o n  i n  t h e  drug t r a n s a c t i o n .  The Res- 

pondent should n o t  be s e t  f r e e  under t h e s e  c i rcumstances .  

The l a w  i n  F l o r i d a  should be no d i f f e r e n t  from t h a t  i n  t h e  

f e d e r a l  c o u r t s  a s  bo th  have t h e  i d e n t i c a l  goa l  of p r o t e c t i n g  

t h e  i n t e r e s t s  of s o c i e t y .  See ,  U.S. v .  F o s t e r ,  sup ra .  



CONCLUSION 

WHEREFORE, based on the reasons and authorities cited 

therein, Petitioner respectfully requests that this Court 

answer the certified question of the Fourth District in the 

negative and reverse the Fourth District's decision, thus 

affirming defendant's conviction. 
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